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^now). ♦..;..  828,  830; 

!"  80,§8809(n»w)....  888; 

•  '  ■  .  )    ••     aa3i 

«  3%ark4i..;..  668,660: 

•  82,  §80.,. ...670! 

.*  03...; 410,430 

«  33,§§l,0 410 

«  W,§70....t..416,419r 

"  33,  §  70,  SUM.  1 . . .  4191 

«  35,  §15.- ...  3«« 

-  35,§8*.;/.........t48ft 
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SESSK>N  LAi?9^s  otrm^j 


f  ' 

1909/ 

19*. 

ido&j 

1M9, 
1900. 
1409. 
19(59, 
1909. 
^909. 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 

1^909, 
190&, 
1^909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 

1909, 
1909, 

1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
1909, 
19€l», 

1909, 

1909, 
I9d9, 


.   ^ 


I    «: 


(    fc. 


.  4 


ohap»d&;'f  =  88,  8ttb<L  i..  i'91 
.    •'•       "      .'218 

*•'•     '35,5  477.7'.-.  ..r91,'218 
36...  T. :./•//...  765.' tW 
»B,  art.  7.. '.'.... '....180 

36,  §  2^. .  .1 . . . .  138^  189 

'V        l41,14!i 
'36,i20.  ..:i..765,.<76e 
36-.  §70...  .'...:'... .410 

36i  §93......  .."409^4121 

36ii93,  stibd.  1...  413 
36,  §100.'.....  139,,  140 

3d,  §104.:.*..  ..'136-144 

36i§  202.  {..... '....-958 

38;. ...... '.-.v...*...  86i 

38i  M19,59.  ..:...  4T5 
40,  §71,...........47« 

46,  §71,siiM.  4.^..  478 
45.M*.5(iie*)..129,  ISO 

..."  1    •'     irr 

45,  §lf..  26,^46,^49, -aW^ 
45,  §  10. ...;.......' 24 

45,  I  1^. ...  J . . . '. . .  71* 

45r§31,  subd.  1. ..  Wl 
45,  §  45  (new) . .  -^^^99^ 
45,  |'85(aew)..  718,. TOT' 
'43.  §9&(tiew)...-...  «g& 

45{  §100. '. .. naof 

45,  §  lOa,  rales  4,5* 

(nerw).;..-....".  ...190^ 
45,  §'101<ii©w)..*, ..  130- 

45,  §  103,   Bubd:   a» 
(new) ...........  130 

46,  §§  108^1  K)  (new)  130 
45,  §130  (new).  171,  173 
45,^121  (fltew).  171^73 

45,  §124  (Aew) 727 

45,  §l^<nfefw)..'  ..  130 

45,  §130  (new) 685 

45,  § •'145  (new).. •'.... «85: 
45,  §150  (new).;...  ^085' 
45,  §§  188,  190,  191     • 

(kiew)...........  !73! 

45,  §§210,214  (new).  172 
56&,  §40.,.v.......  159 

52<§43....i  27,'*28,  4S3 

62,  §61../........    '24 


1909,  ehap. 
1909,     ^ 


1909. 
1909,F 
1909,' 
1909, 
1909, 
1909, 
1909..'  ♦ 
1«J9,  « 
I9d9,  « 
1909,  « 
1909,  .  «. 
WOO,  «. 
WOO.  •? 
1909,  « 


c  f 


1009,  •  * 


1909,.  «. 
1909,  • 
1909,.  * 
1909,.  • 
1909,  .« 
19*9,' 
1009.^'^ 
1909,-' •"••■' 

1909,  « 
1009,»  '^ 
19«).  « 
1010.   « 

1910.  •  « 
1910,  • 
1910,  ^^* 
1910,'  > 
lOlO,  «» 
1910,  '« ** 
19W.  ^  * 
1910.  « 
19«),.  •  * 
19*.  « 
19«).  « 
1910.  i^ 
19«).  -i 
19«),  ^  '* 


62,  f61,gaM.«/>v./4» 

62,  }«»..    ...11,'*24/  2tt 

.38,46^9,.  H50 

62,  rW.  ..rt..:...."'3tt 

'ia.*«7i /...... ^... WO 

62^§108v..^...^...    2g 

te.a^7:..^...^..,fl6a 

55,§91.  .1 660 

66/§98/.l 660 

61,  §662-,.]...-....^MI 

62.. V...... v..  419,.482r 

62<  art.  10;  ai  aMd...9M 

62,  §-37,.. '.;... '*....»» 
62,  f45-a<kMw) .**.... 800F 
62.  446.. '.*..... ^..  WW 
62,  §187.'.....  414,  415i 

417-419,^^11 
62,  §  198.  •:..... ^..  410 
62,  §§i2t(>^39S.  481,.482f 
62,  §976(^0^). '^180*4821 
62,  §  272. '.t «;..;'..,. 4811 
62;§W8.:iv?..480,.«ll 
62,  §'^299...v...299t^X)21 

63..v.'.:...:...-...W4^ 

64......w.':;T...-...«W 

219 ..•:•'.. '--.?;...*'...  W4» 

fil9^.*  I M. ,;.";...•*.... «7! 

240 875,  877 

679i'....L..'.^'... **....«» 
38.........'.'.^..'480t482I 

362. :  v./.  .V-.:...".. 


•3rr4 »;..;... .'83* 

394..:.....;;...'.  ...'B4r 

480.'./:;..  Wl.748,.949r 

480,  §  28 447 

480,=  5*29.. "447.  461.  4W 
480,  §45,  tot:ld.2....760 
480,  §.48.;i>..  710.  750 
480,  i  48,  AiMs.  1-3.  <710 
480,'{49..'461,457..71< 
'«0^,  V56.'.':\..r....llM 
480,  §54 /..'...  r....  1451 
480,  §M,^tML2....'SS4 
480>  §5^.L...  616,  711 
480.1  •§?  m  sQbdJ  ^'l 
12 226-227,  229 
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UcxxT 


1910.  ohafi.  iao.  U7U 72m  aaB,:2a9 

WUK  I  :  .  .«l 4,326, 451,:462 

,..454. 455,  .76? 

»»,     *.  48J,»rt.4-....449,.4« 

•■!,...:    45a,.4M 

IVm,     *     48U«rtr,f),M«md..  454 

nttO,     f,    46.1,18..^ 461 

l»10.     •     4Bh.i  8,  »bd.  7 ....  326 

mo;,  f,  481.19. .,v:!...v...;. 4^1 

mo,     «  .481.  §10 323 

mo,     «     4BU  §57,..:.......  450 

1910,.    . • .    43^ .1  57.  tow.  6. . .  ^17 


mo,  r 
mo,  « 
iwo,    * 

wo,    f 

IQIO.     « 
WM),.     V 
liio,   ^ 

mo,   r 

IWO,.    -: 
l»U,    :-. 

mi..  i« 
mi. .  V 

IftU,    :^ 

i»u,.  .^ 
1»1.  / 


1911.  « 

1912,  « 
1912,  « 
1912,  « 

1912,  * 

1913,  • 
1918,  ' 
t«3,  - 
1913,  • 
1913.  « 
1913,  * 


4SJ.  iW...w.;.. ...... 700 

481.  i  1781.  ^, ..:...    96 
.481.  1 181;.,..  t^.... 748 

1'    I  ■■]    ;.:•!      751,. 9»0 
033,......M.».......'a47 

aW..J.31.ff*d.4...  1^ 

|559..l40..i,........J44 

659,.i.4*..pt   «eq... 

.  .    .(WBw)..  .^,vi; ..... .  Jb4A 

JWA.  H  .i>»>.    95c    . 

.    .  .(»ew)... re:,  ..*•... .<*44 

.70lJ..,....4.;.,»..."795ta9* 

.343... .......T,i..  172.479 

va20,.....,..;..i:.  ..-SfiCkfiiB 

.  749^  ,U...,.;«42-fi44..  24(8 

6®. ...,,..'. *:.  ...;SK 

.^582/,,.,,,242-«44,,g« 

546,,,,,..j;i.-...451,t4W 
.A71.. ..........'.,.,  ..-129,,  130 

,171-173,.  1085 

718,  727,  886 

736 516.  517. 

189: 660 

368 96 

384 532-535 

260 136-144 

349... 1961  U&',4ai»  412 

.464 ;.  4q8HI42 

492 765,  766; 

529 410 

540 796,  800 


1913,  !0)iA)^'633.... >.«»., ^66? 

1913,  «      779.  .v.. ..»,...  480-18? 
W4.      «     32 . . .;, ^2,  333 

1914,  «.    41..  4,   7.   H   123,  160 

304.  ?P9,  «838,.34l 

'^   U       347.  ^,  407,r41Q 

.  .  .     ,  t  411.  4J2,  .630,:544 

c  654,  558,  564,  571 

574,  WO.  ^582,:  584 

586^  ^7.  .589,^601 

604,  606,   610.  773 

774-776,     .812^14 

819.     824-^26,  ;333 

835.  869,  870,. 873 

915.     918-020,  ;929 

M»28?933 

1014,      -     41,12. ..,*>..542.,559 

1914,      «     41,  §  2.  g^rpup  13. . . ..  W 

1914,     "^     41,  I  2.  grow  40.  ...  568 

1914. .    •     41,  it  2,  gFQup  4L. . .  ^ 

^914,    /     41,   §  2,    gTQup  45^  .    : 

(new).  j>,;,....  . .  ,$W 

1914,      «     41,  §  3. ,...,,. .  642,558 

1914.     /      41,  53,  suj)dk3 539 

m*..     «     41,i3,suM..5 574 

1914,>    r  ;  41,  i  3,  sum.  7. . . .  34U 
,.i      :  537,562,584 

.»0,«21,  866 

WH..    /     41,  §10  .  v..  7,152,  153 

r.      .;.:  ,,403,484,.^ 

540,  542,  544 

•         .v;      .;.     ...        <•  »      602,,321 

WM,     .«     41,  811...  409.411,  412 

W*4,    .  V  .41,  i  15,  sitbd.  2* . .  .,.§49 

1914,     «     41,  §  15,  snbd.  a. . . .  IW 

113,823-825 

1914.  -.  •-    41,  i  15,  8ubd.  4. . . .  540 

1914,      «     41,  (  16,  8ub<L  4. . . .  343 

,    >     ,     ,       '   •      ,  )  663,  819 

1914.  '    «     41.  8  17 819 

1914.     "     41,§18 2.      3 

1914,      -      41.  I  20. ...  826, 867-870 
1914,      «      41,  i  21. ,;.,  .4v.689.j544 

:■:      '.f '5»r8l6 

.m4,    v«. .  41.  I  22. . .  586,  5S^i  811 

1914,      «      41,123 586,587 

869,  870 
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1914,  ohap, 

1914, 

1914, 

1^14, 

1914, 

1914, 

1914/ 

1914. 
1914, 

1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1915, 
1915, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 

1916, 
1916, 
1916, 

1916, 

1917, 
1917, 


41,  t  25...  810,811,  8fS 

41,  5  28.... 818 

41,  J  29.  ..........  411 

41.  J  6* 825 

41,  §87 114 

41,  i67,  subd.  2....  833 

41,(68 4,818,  830 

832.  833,  873 

41.  §72 818,  832 

41.  §74 586,  687 

810,  811 

220 324 

240. ... ..  447,451,  457 

362 242-244,  246 

411....... 328 

443 285 

467 456 

167 810,  811,  813 

»4 285,  288 

367... 332,  333 

681 144 

670 24.  432 

72.. ;....  828,  829 

3G83 360 

334 300 

864 11,  24,.    26 

38,46^9,     53 

366 91 

507 473 

516 794,  795 

797-«)0 

622...  114,343,409,  412 

553,81^ 

'28... '369 

=290. 498 


1917,  obap. 
1917.      - 
1917,      - 
1917,      « 
1917/     « 


1917, 
1917, 

1917, 

1918, 

1918, 

1918, 

1918, 

1918, 

1918, 

191«, 

1918, 

19¥8, 

19119, 

1919, 

19119, 

1919, 

I9l!9, 

1919, 

1920, 

1920, 

1990, 

1920, 

19dD, 

19te, 

1920/ 

1920, 


539. 

646 434*^48$ 

646,  §3 437 

694...  ldSl,l39,141,  l«t 

705..  112,  113,340,  411 

^r«40,^42.S58,'6ai 

674,  58^,686,  610/881 

;82SM25,866,869/8I0 

785 333 

796..' ...414,41d 

'■  417^19/421 

805.: 451.457 

166. 451 

268 8« 

278 300 

490..:... 847 

540 ....383 

603... 19MW6 

603,  §§1.2 195 

619.    .....  797-799/8M 

684..:.... '2,3,  558/818 

51.......:.:..:...  828 

17*. 195..  196 

278 242 

645... ..../MB 

625... 414,  417 

629...  819,  ^826, -867-^0 
137.......;....  215^17 

275 ^^5,  427r  ^428 

2f75,  §§2.«,7......'427 

497 '242 

532 '.  343,  819,  823 

533 823^838 

534 ,...'823 

648 300 


CODE  OF  PROCEDURE  CITED. 


Code  of  Prooedure.  *acm. 

generally 166,  167 

'    §172 :.........  705,' 706 


Oodedf  PtfdoedUM. 
§f  806,  315 


6»r 
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CODE  OFi  CIVIL  PROCEDUBE  GITED. 


Code  erf  Civil  Procedure.  pa«. 

generally 175,  832,  833,  835 

chaqp.  9,  tit.  3 819 

ehap.  9,  tit.  4,  art.  3..  831-^833,  835 

dhsp.  17,  tit.  2. 638 

chap.  17,  tit.  8 426 

§190 688 

f  190,Babd.l 498 

5191. 639 

S281 968 

J232 469 

J  264 194,  195 

§380 255 

§382 25^-257 

§410 25*,  256 

§410,  subd.  1 256 

§500 167,  168 

§501 223,76e,'686 

§522 386 

»633......J..........i.....6re 

§535 ^..'882 

§642.. ,. 70ar706v  707 

§547. 352,45a,  743 

§604 .......;.v  173 

§610 t.  865 

§636 4»7»  660 

§636i  subd.  2 496,  678 

§  649,  subd.  3 170 

§655 173 

§§677-680 173 

§721 fe{2 

§755 175 

§820 476 

§872 1365,  3$6 

§  872,  subd.  5. . ; 892 

fr872,stibd.7... '....  965 

§873 •.:•:...  366,  36* 

§§  923,  944. . .  ... . :  6tr7,  S78 

§  955.: 831-838;  «85 

§§968,970 761 

§973 762,  763 

§974 761 

§976 287,360,352.  458 

§977 459 

§999 594 


Code  of  Civil  Procedfiro.  r^u. 

1009..... '..: 282' 

1021 459 

1207 j  769 

1279,1280 :..  274 

1316 .354 

1317. ...  593,  644,  645,  8?2,  917 

1326 .882 

1330 882,  883 

1340 350.  35S,  354 

1342 .....361-354 

1349 353.  354 

1352 882 

1391 . . . .  238,  239,  242-244,  246 

1488 233 

1670,  1674 880 

1756,1765 223 

1766 785, '786 

1770 M2 

1771. . . .  687,  689.  690,  785.  786 

1879 243 

1902etBeq 106,^19 

2266 631,63»-640 

2269 629;  651,  63^-640 

23*7v 431,  432 

23S5^238& 436 

238^-2385 426,  427 

2463 243 

2476  (new) 357-360 

2477  (pew) 361 

2610  (new) 744 

2511  (new) 285 

2538  et  seq.  (new) 285,  368 

«40(new) 368' 

2610  (new)'. 285 

'26l5(old) 285 

2616-2618  (new) 286' 

2W7(old).=" ...285 

2689  fnfewy 748,  744 

2759  (new) 929 

2763  (new) 890 

2770  (new) 355 

2771  (new) 286,  286 

3239 696.  697 


3239,  Bubds.  1.  2 


igitized  6y 


(m,  697 
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RULES  €mXL 


I   .«•.») 


CODE  OF'  CRIMIHTAL  ORROCJBDURE  CKTED. 


Code  <rf  Criminal  Procedure.         .'aqb. 

^  generally. 469,  470 

*§$'ll,  22.. '469 

.i'51.: 144 

I  5  142.:. .*...'..,..  347 

5§  248,  256.. ,.,,.,...,.:.:  210,, 211 
jJS  26^^264.  .......!....:.:.  .464 

5§29§,312.............:.,;.'470 

§.313.....:....: ::.,..  209 

^§326,331...... ....,,  489 


Code  d  Crii^iuil  ProoeduTB*    ,  ,'^<»- 

S.332....... ...,...'...  144 

8346...,,..., ,....,....470 

§465 <...,..,.;.  2p4 

§465,  wibd.7....,..^,.^,.,.  204 
§481......  .......!...'..,...:209 

^527 .,.-..,.....  144 

§529 ;,•  470 

§§700,741................,;.  U4 


PENAL  LAW  CITED. 


generally, 
.» 12  ......  V 

;1246..., 

§270.;  .. 

.♦600../.: 


. :.:  !4U 
W,2J2 
i.:.  .709 

.,,  .962 


1 75U  subdj  12v. .602 

4766.  ■ 6Mvfit2 

.*1275 136,  141,\4U»  412 

.§1290i .....347 


Penlbl.lLaw^'  .    .  •  va^b. 

J1I3O8..., ;.    61 

i(  1787^  1824, 1825,  1851 952 

•  V1937 ai 

f  200Oi  .V.  V 204,  211,  212 

§20^11  .'.  . ; 211-213 

|i2091,  subd.  3 ; .  212 

f2092 : ::^4 

'  teiwi ...=;  211 

§2182-. ....;..  211,  212 


RULES  CitED. 


Qem^ral  Rules  of  Practice.  .    ^^ 

generally : . « 469 

Rule  31 761,  762 

Trial  Term  Rules.  . 

.  Rules  for  Regulation  of  T^$l    - 
Teip^s   of  Supreme  Cjourty  • 


Tina  Tenn  Rules,  :   «»am. 

.  ^First  Judicial  District;  NeiT  - 
YorkCpunty,  rule4.!l09,4Il|  472 
Btate  Industrial  Commission. 

Res;  J)w,  17,  1919,  haniMDW- 
.  nd?K...f. IW,  114 


Digitized 


byGodgl^ 


Coi^oiidatioii  Act.  . .i >  .  i '    'iM>f- 


GoBSolidation  Act.  . .  /  .,  ff^ 

f  i  iiii  -I'-.i.jr-t 


GREATER  NEW  YORK  CHARTER  CJlTED.f 


generaUy*.. 265,  267.  800 

|1* .748 

ii .7^7|^,(...  ,..;>,  VI.  04  ..«u.;  466^)4661 

;  17^  iC^ew), ..,,...  .^:..  ,^;. w»4W 

J  383 105 


5  383,  subds.  1-4 105 

§  951* 794,  795,  797-801 

!   .  8  951 ;,.;.! w.7f4,.7195;:39Ef«M 

I     §  lOftl.  .-.  .iJ.  ..l..v:.u..  \ . .  ...*ij.;  885 
{  : japlftf  at  ^eq ;it;i  748 


E^jgwuoR-^caiMiNMi  iCoiniTa  Aiar>  ciwbel 


l«f«rior  Criminal  Courts  Act.       '^<ik- 

.  li  31,iaibAI4-!  -.  ^i.J-.i;.ii;o  ..I'JJ'J.  .1*4' 

§  40 144 


Inferior  Criminal  Courts  Act.      pagb. 
a  95b,  95o  (new) 144 


BARGE  CANAL  ACT  CITED. 


BarsQ-Ciipal'iAatLMn.-uji'MO  l.>    .Iitaob.  JBidrire  Canal 'A^4  "  -• '       >'>  < '-»Ub. 
. rj 6... ;;  .1 . ;fi4l«,.«I7,< 520  |  •  »|  7;i r. 517,  520 


r 


I 


•I  ..,1 


I  n,  : . .  RAMO)  TRiANSlT  ACT  CITED. 

J',  .rjiji       !  I'.'  -.'- *i. 'ii  ..-<;>*■•>.'•.. ." 

,}"  .:..'•»  -  .•Mj...':f!o  !m  .fvn — *  \  1 1 .  ..  y  J 

feii)id  Trstlwlt  Ai^.    '^'  ^   -  ••'>o«.    llkm^Tfa!nsit  Abt:     ''"'  *  '^'   ''    paq.. 
GeneraUy Z'r.'/'t&i       j  3^,  ^subld.  2a  (new).,  .  ..796,  800 


•See  Laws  of  1897,  chap.  378.— fttJp.  '    '    *''  '-''  ^ 

t  Citations  not   marked  with   an  'asterisk  refer  to  the  charter  of  1901 
as  amended. — [Rsp. 
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xc        MUNICrPAli  ORDlKANOteB,  Em,  CITED. 


STATUTES  OB*  ^ATES  ANI>  TERRlTORtES  CITED. 


Kentucky.  *a<»^- 

lAifkdt  183^-39,  p.  38,  ohap. 
1019. 534 

Pennsylvania. 

Laws  of  1911,  p.  616,  {  16. . . .  416 
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Before  State  Industrial  Commission,  Respondent* 

In  the  Matter  of  tiie  Claim  of  Sbbastiana  Insana,  Respond- 
ent, for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death' of  Hot  Son,  Guisieppb  Insana,  t. 
NoBDENHCHiT  CORPORATION,  Employer,  and  The  Travslbbs 
Insurance  Company,  Insurance  Carrier,  Appellants. 

Third  Departmeot.  July  8,  192a 

WorJcmAn'ft  Comp«xu«tloii  I^iw  —  injiur  in  region  of  heart  reaultinir 
from  faU  —  knowledge  of  accident  by  employer  —  death  from 
heart  diseaee  hastened  or  contributed  to  by  accident  —  sectione 
21  and  68  of  statute  applied. 

A  few  moments  before  qaitting;  time  deceased  fell  seven  or  mght  feet  from 
a  pile  of  cement  in  saoJcs,  strikiiig  his  left  breast  either  upon  one  of  the 
sacks  or  upon  the  piatfocm  upon  which  the  sacks  were  piled;  he  was 
helped  up  by  his  fellow-workmen,  and  complained  that  he  had  slipped 
and  fell  and  hurt  himself  in  the  region  of  the  heart.  He  then  walked 
to  the  ferry  and  up  a  flight  of  stairs  to  the  elevated  railroad  and  died 
in  the  train  within  an  hour  after  the  accident.    On  all  the  evidence, 

Hdd,  that  the  defendant's  employer  had  su<^  knowledge  of  the  aocideat 
on  which  the  daim  was  based  as  is  contemplated  by  the  last  sentenee 
of  section  18  of  Uie  Workmen's  CdrnpcDsation  Law; 

That  the  death  of  the  decedent  from  heart  disease  was  hastened  or  contributed 
to  by  the  accident. 

App.  Div.—  Vol.  CXCIII.        I 
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Insana  v.  Nordenholt  Corporation. 


Third  Department,  July,  1920.  [Vol.  198. 

Workmen's  Compensation  Law,  section  21,  relating  to  presumptions,  and 
section  68,  providing  that  teohnioal  rules  of  evidence  or  procedure  are 
not  required,  applied. 

Appeal  by  the  defendants,  Nordenholt  Corporation  and 
another^  from  an  award  of  the  State  Industrial  \  Ookrirmseion, 
entered  in  the  office  of  said  Conunission  on  the  3d  day  of 
February,  1919,  and  also  from  an  award  and  decision  dated 
the  16th  day  of  June,  1919»  and  entered  in  the  office  of  said 
Commi^ion.    (See  193  App.  Div.  929;  lOS  id.  —0. 

Benjamin  C.  Loder  [E.  C.  Sherwood  and  William  B.  Davis 

of  counsel],  for  the  appellants. 

* 
Charles  D.  Newton y  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  and  Bernard  L.  Shientag,  of  counsel],  for 
the  respondents. 

KiLEY,  J. : 

The  appellants  contend  that  the  notice  of  injury  and  death 
required  by  section  18  of  the  Workmen's  Compensation  Law 
was  not  givai  to  the  employer  and  that  death  was  caused  by 
acute  cardiac  dilatation,  chronic  valvular  disease  of  the  heart, 
and  that  the  accident  allied  to  have  hf^pened  to  the  deceased 
in  no  way  contributed  toward  such  fataUty.  On  May  15, 
1918,  Guiseppe  Insana,  with  others,  was  working  for  the 
appellant,  employer,  at  its  pier  in  Brooklyn,  N.  Y.  They 
were  unloading  a  cargo  of  sacks  of  hard  red  cement,  each 
sacV:  weighing  145  pounds.  Five  minutes  befoi^e  quitting 
time  Guiseppe  fell  seven  or  eight  feet  from  a  pile  of  these 
sacks,  striking  his  left  breast  upon  either  one  of  the  sacks 
or  upon  the  platform  upon  whida  the  sacks  were  piled.  He 
was  helped  up  by  his  fellow-workmen,,  complained  that  he 
had  sUpped  and  fell  and  hurt  himself  in  the  region  of  the 
heart.  He  walked  to  the  ferry  and  up  a  ffight  of  stairs  to 
the  elevated  railroad  and  died  in  the  train.  The  timekeeper 
took  the  names  of  those  there.  The  assistant  foreman  of  the 
employe!?  says  he  hired  the  deceased  to  work  the  day  he  was 
injured  and  that  he  heard  of  his  injury  before  he  left  for 
home.  He  said  he  did  not  tell  anybody  because  his  fellow- 
workmen  said  they  would  take  it  up  next  morning.  Siip^h- 
tendent  Marra,  of  the  employer  corporation,  testified  that  June 
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App.  Div.]  Third  Department,  July,  1090. 

twenty-seventh  was  the  first  knowledge  he  had  of  the  aooidenti 
and  that  was  acquired  through  a  representative  of  the  insurance 
carrier,  appellant  herein,  for  whom  he  made  an  affidavits 
He  was  then  asked  this  questicm:  '^  That  is  the  first  knowledge 
you  had  there  was  a  claim?  A.  Yes,  it  was*  Of  course,  the 
next  day  after  the  man  died,  they  told  me  on  the  job  h6  died 
on  his  way  home.  I  didn't  pay  no  attention  to  it."  It  will 
be  noted  that  the  word  "claim"  is  used,  not " accident." 
Again,  "  He  never  told  you  anything  about  aa  aeeident?  A. 
No,  sir."  This  evidence  is  not  satisfactory  as  to  the  absence 
of  knowledge,  but  earli^  in  his  testimony  he  creates  a  feeling 
that  he  had  kiu)wledge  as  soon  as  the  next  day.  "  No 
accident  whatever  was  reported  at  the  time,  until  the  next  day 
we  got  back  to  work  and  some  of  the  employees  told  me  the 
man  died  on  his  way  home  on  the  train."  His  examination 
was  to  the  effect  that  he  did  not  have  notice,  not  that  he 
did  not  have  knowledge.  It  is  obvious,  whether  consciously 
or  not,  that  this  evidence  fitted  the  provisions  of  section  18 
requiring  affirmative  notice,  as  found  in  said  section  before 
the  sentence  commencing  with  the  words  "  the  failure  to 
give  notice  of  injury  or  notice  of  death,"  etc.  The  amend- 
ment made  to  section  18  by  chapter  634  of  the  Laws  of  1918, 
extending  the  time  in  which  to  ^ve  notice  from  ten  to  thirty 
days,  took  effect  May  13,  1918,  two  days  before  this  injury 
occurred-  The  employer  had  such  knowledge  as  is  contem- 
plated by  the  last  sentence  of  section  18  of  the  Workmen's 
Compensation  Law.  As  to  whether  this  injury  activated  a 
previous  bad  condition  of  the  heart  and  thereby  contributed 
to  the  sudden  taking  off  of  this  man,  was  a  question  of  fact  for 
the  Commission.  Some  medical  testimony  given  is  to  the 
effect  that  such  injury  might  produce  a  condition  that  might 
be  fatal  and  of  .which  this  instance  is  illustrative.  Appellants 
rely  on  Nestor  v.  Pabst  Brewing  Co.  (191  App.  Div.  312). 
I  cannot  escape  the  conclusion  that  the  circumstances  and' 
facts  are  different  in  the  two  cases.  Nestor  dislocated  his 
shoulder  on  June  1,  1918,  and  lived  until  July  21,  1918.  His 
injury  was  not  in  the  region  of  the  heart;  a  dislocated  shoulder 
and  contusions  of  the  skin  may  be  had  without  any  shock;  a 
twist  of  the  arm  may  dislocate  a  shoulder;  a  seam  in  the 
trousers  may  abrase  the  skin;  a  ball  thrown  by  a  boy  may 
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Third  Department,  July,  1980.  [Vol.  198. 

produce  a  painful  contusion.  The  death  certificate  indicated, 
nothing  more,  that  Nestor  died  of  heart  disease  C' chronic 
cardiac  valvular")*  He  was  under  the  care  of  a  physician; 
he  Bved  fifty-one  days  after  the  injury,  and  his  physician 
swore  that  he  never  had  heart  disease.  In  the  case  here 
considered  the  shock  must  have  been  severe.  Insana  slipped 
and  fell  seven  or  eight  feet,  striking  a  hard  substance,  either 
cement  sack  or  the  floor  of  the  platform,  and  was  dead  within 
an  hour  thereafter.  His  mother  swore  he  never  had  any 
sickness,  any  heart  disease.  She  did  not  know.  The  physi- 
cian, Dr.  Lewy,  was  called  and  testified  from  the  facts  as 
presented  by  the  record  that  in  his  opinion  he  had,  and  that 
the  injury  was  such  as  mi^t  hasten  death.  I  do  not  think 
Nestor  v.  Pdbst  Brewing  Co.  (supra)  is  controlling  here.  It 
would  seem  that  if  sections  .21  and  68  of  the  Workmen's 
Compensation  Law  are  to  be  accorded  any  vitality,  they 
apply  to  the  facts  in  this  case. 
The  award  should  be  affirmed. 

Award  unanimously  affirmed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Gustave  A.  Halletz,  Respond- 
ent, for  Compensation  under  the  Workmen's  Compensatiou 
Law,  V.  Lafayette  Wiseman,  Employer,  and  New 
Amsterdam  Casualty  Company,  Insurance  Carrie, 
Appellants. 

Third  Department,  July  8,  1920. 

Workman's  Compenflation  Law  —  injury  to  person  drlTinf  his  own 
truck  to  supply  goods  to  stock  farmer  —  farm  labor  —  independent 
contractor. 

The  owner  of  an  automobile  truck  who  reoeived  from  a  stook  farmer  twenty- 
five  dollars  a  day  for  the  use  of  the  truck  to  bring  garbage  to  his  employer's 
premiseB  to  feed  hogs  and  who  was  injured  while  unloading  the  track, 
was  at  the  time  engaged  in  farm  labor  and  is  not  entitled  to  an  awaiti 
under  the  Workmen's  Compensation  Law. 

Moreover,  under  the  circumstaacesi  the  claimant  was  an  independent 
contractor. 

KiidBT,  J.,  dissents  in  part. 
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App.  Div.]  Third  Department,  Jaly,  1920. 

Appeal  by  the  defendants,  Lafayette  Wiseman  and  another, 
from  an  award  ctf  the  State  Industrial  Conumssion^  made 
on  the  5th  day  of  Ai^gust,  1919,  affirming  an  award  made  on 
the  17th  day  of  April,  1919,  and  nukking  a  further  award 

Frederick  MeUoTj  for  the  appellants. 

Charles  D.  NewUmj  Aitomey^ei%eral  [E.  C.  AUcen^  Deputy 
Attomey-Oeneralf  and  Bernard  L.  Shientag  of  counsel],  for 
the  respondents. 

KiLEY,  J.: 

The  employer,  Wiseman,  was  a  stock  farmer  at  Union 
Comers,  Bronxville,  N.  Y.  The  employee,  claimant,  was  a 
chauffeur  on  an  auto  truck  working  for  the  employer,  and  on 
January  22,  1919,  while  imloading  merchandise,  he  fell  from 
the  truck  and  sprained  and  lacerated  his  ankle.  The  employer 
had  a  contract  with  the  United  States  govenunent  to  take 
away  from  Pelhimi  Bay  camp  garbage  in  iron  or  tin  con- 
tainers; he  padd  something  for  the  garbage  and  carted  it  to 
his  farm  to  feed  his  pigs.  Claimant  owned  a  five-ton  truck; 
he  was  employed  by  Wiseman,  his  employer,  to  drive  the 
truck  and  draw  the  cans  to  his  employer's  farm;  claimant 
did  not  handle  the  cans,  either  loadix^  or  imloading,  and 
had  nothing  to  do  with  the  disposal  of  the  contents  after  they 
reached  the  farm.  He  received  twenty-five  dollars  a  day  and 
furnished  his  truck,  gasoline,  etc. 

Appellant,  insurance  company,  urges  that  claimant  was 
either  engaged  in  farming,  which  is  not  a  hazardous  occupa- 
tion, or  that  he  was  an  ind^)end^t  contractor,  and,  there- 
fore, it  is  not  liable  for  compensation.  Passing  on  the  last 
prc^KiBition  first :  In  my  opinion  the  claimant  was  not  an  inde- 
pendeo^t  contractcxr.  (Matter  of  McNallff  v.  Diamfmd  MiOs 
Paper  Co.,  228  N,  Y.  830  The  majority  of  my  associates  do 
not  agree  with  me  on  the  proposition,  however.  The  argument 
that  claimant  was,  in  effect,  a  farm  laborer  presents  greater 
difficulty.  The  employer  was  engaged  in  extensive  and 
intensive  farming;  he  ran  his  farm  for  profit  raising  hogs  for 
market;  he  purchased  this  garbage  from  the  govenunent  to 
feed  tliose  hog$;  paid  for  it,  part  in  money  and  part  in  laboir 
which  he  hired  the  claimant  to  perform;  claimant  was  in  no 
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different  position  performing  those  services  ihan  if  he  had 
been  sent  to  the  feed  store  for  a  load  of  feed  with  whieh  to 
feed  the  hogs  on  the  farm;  my  conclusion  is  that  claimant 
was  engaged  in  farm  labor.  I  find  no  similar  case;  bat 
Casterline  v.  Gillen  (182  App.  Div,  105)  and  Brockett  v.  Mietz 
(184  id.  342)  are  indicative  of  this  solution. 
The  award  should  be  reversed  and  claim  dismissed. 

All  concur. 

Award  reversed  and  claim  dismissed. 


Before  State  Industriaii  Commission,  Respondent. 
In  the  Matter  of  the  Claim  of  Beet  O.  Martin,  Respondent, 
for  Compensation  under  the  Workmen's  Cconpenaation  IaW| 
V.  Henry  Card  &  Company,  Employer,  and  The  TmiXBUBSB 
Insurance  Company,  Insurance  Carrier,  Appellalits, 

Third  Department,  July  8,  1920. 

Workmen's  Compensation  Law  —  injury  to  employee  whUe  iisin^ 
his  own  motor  car  in  master's  business  —  injury  arising  out  of 
and  in  course  of  employment  —  award  sustained. 

A  person  employed  at  a  factory  to  drive  an  automobile  truck  during  the 
week  and  to  g:uard  the  premises  on  Sundays  who  used  an  automobile  of 
his  own  on  Sunday  to  go  and  get  spark  plugs  which  were  necessary  for 
the  operation  of  his  master's  truck  and  who  while  cranking  his  own  motor 
was  injured  by  a  back-fire,  was  at  the  time  oigaged  in  his  master's  bnsineBs 
and  was  working  to  the  master^s  advantage,  ami,  keneel,  iai  entitled  to  an 
award  under  the  Workmen's  Compensation  Law. 

Appeal  by  the  defendants,  Heniy  Card  &  Company  and 
another,  from  an  award  of  the  State  Industrial  Commission, 
entered  in  the  pfHce  of  said  Commission  on  the  4th  day  of 
September,  1919. 

Benjamin  C.  Loder  [E.  C.  Sherwood  and  WilUam  B.  Davis 
of  counsel],  for  the  appellants. 

Charles  D.  Newton  AUorney-'General  [E.  C.  Aiken,  Depnty 
Attorney-General^  and  Bernard  L.  Shientag  of  counsel],  ■  for 
the  respondents. 
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App.  DiT.]  Third  Department,  July,  1900. 

KiLET,  J.: 

Previous  to  June  29,  1919,  the  claimant,  Bert  0,  Martin^ 
worked  for  Henry  Card  &  Co.,  at  Fredonia,,  N.  Y.  His 
contract  was  for  the  seven  days  of  the  week.  The  seventh 
day,  Sunday,  it  was  his  business  to  go  to  the  factory  and  look 
after  fiures  and  lights,  and  I  think  it  may  be  fairly  inferred  that 
he  had  to  see  that  everything,  so  far  as  his  part  of  the  business 
was  concerned,  was  in  working  order  for  Monday  morning. 
He  drove  the  truck  used  by  his  employer  in  the  business.  On 
the  Sunday  in  question  he  had  to  get  spark  plugs  for  the 
truck  before  he  could  use  it  on  Monday  morning.  He  had 
a  Ford  car  of  his  own  and  it  was  there  at  the  factory;  the 
spark  plug^  were  not  kept  at  the  factory,  and  as  it  was  Sunday 
he  had  to  go  and  look  for  them  in  some  garage  where  the 
kind  he  waated  mi^  be  found.  He  started  to  ctiank  up 
hfe  Ford  car  so  that  he  could  go  and  find  the  plugs.  It 
back  fired,  kicked  and  broke  both  bones  of  his  right  wrist. 
Appellants  contend  that  this  accident  did  not  arise  out  of  and 
was  not  incident  to  the  business  he  was  em^doyed  to  help 
oarry  cm.  (Workmen's  CompeoBation  Law,  §  10.)  In  oth(^ 
words,  that  cbdmaixt  ought  to  have  walked  around  frc^n  garage 
to  garage  looking  for  spark  plugs  for  them,  instead  of  riding  in 
his  car  while  so  doing.  Matter  of  Glqtzl  v.  Stumpp  (220  N.  Y. 
71),  while  reversing  tte  award  of  the  Industrial  Congimission, 
laid  down  Hiis  rule:  ''  In  ordeor  to  charge  the  employer  with 
liability  imder  the  Workmen's  Compensation  Law  the  court 
must  be  able  to  see  that  the  hazards  which  accompanied 
the  duties  of  the  employee  have  turned  against  him  to  his 
loss  and  damage."  Tbd  circmnstances  that  inspired  this 
hol^i^  were  briefly  as  followis:  The  claimant  was  employed  as 
driver  on  a  delivery  wagon  for  a  florist;  he  made  a  delivery 
and  then  moimted  a  ladder  to  assist  in  placing  the  flowers  or 
plants  in  boxes;  he  lost  his  balance,  fell  and  sustained  the 
injury  for  which  th^  Commission  made  him  an  award.  In 
tins  caae,  while  the  use  of  the  oar  would  find  the  plugs  in  a 
shorter  period  of  time  than  if  he  had  walked,  yet  the  job  he 
started  to  do  hiad  to  be  done  for  the  employer,  to  the  employer's 
advantage  and  with  no  pecuniary  advantage  to  himself. 

The  award  should  be  sustained. 

Award  unanimously  affirmed. 
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First  Depaitment,  Jnly,  ItMHX  [VoL  108. 

In  the  Matter  of  the  Petition  of  Veronica  M,  Kohler  and 
Others,  as  Executors  and  Trustees  under  the  Last  Will  and 
Testament  of  Charles  Kohler,  Deceased,  Appellants,  for 
the  Construction  of  the  Will  of  Said  Testator. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Acoount  of 
Veronica  M.  Kohler  and  Others,  as  Trustees  under  the 
Last  Win  and  Testament  of  Charles  Kohler,  Deceased^ 
Appellants. 

Veronica  M.  Kohler,  Individually,  and  Others,  Appellants; 
Nils  K.  Floriian,  an  Infant,  Respondoiit. 

Krst  Department,  July  9,  1920. 

Wflls  —  trusts  —  tnist  to  pay  certain  sum  from  incomo  and  profits 
—  disposition  of  surplus  income  —  use  of  corpus  of  estate  where 
income  insufficient  —  trust  to  pay  annuity  —  irreconoilaible  clauses 
in  wiU  —  posterior  clause  prcTails  —  wiU  examined  and  conatrued 
not  to  contain  irreconcilable  clauses — "  annuity  "  defined  —  right 
to  continue  business  of  testator  not  limited  to  administration 
purposes  —  amount  of  fund  necessary  to  meet  requirements  of 
trust  wbioh  trustees  are  directed  to  set  aside  not  limited  br  present 
productive  falue  of  invested  property  —  accumulation  of  profits 
to  meet  deferred  payment  to  legatee  —  right  of  trustees  to  accu- 
mulate profits  of  business  continued  by  them  —  assets  of  estate 
invested  in  business  subject  to  hasards  thereof  —  suspension  of 
power  of  alienation  —  absolute  power  of  sale  vested  in  trustee  — 
distribution  of  residuary  estate. 

Where  a  will  directs  that  a  certain  sum.  is  to  be  paid  annually  out  of  the 
income  and  profits  of  property  devised  in  trust,  if  there  is  a  surplus  of 
income  from  the  capital  sum,  over  and  above  the  annual  payment,  it 
oannot  be  accumulated  to  make  up  a  defieiency  in  any  sabfleqiiettt  year, 
but  it  must  be  paid  over  to  the  presiuaptive  taker  of  the  next  eventual 
estate. 

Under  such  a  trust  no  portion  of  the  principal  of  the  fund  or  of  the  corpus 
of  the  estate  can  be  applied  to  make  up  the  deficiency,  and  if  through  the 
shrinkage  of  income,  loss  of  the  capital  sum,  or  for  other  reasons,  the 
income  from  the  fund  is  diminished,  or  fails,  the  beneficiary  must  suffer 
the  loss. 

On  the  other  hand,  if  a  specified  sum  id  direoted  to  be  paid  periodically, 
and  not  out  of  income  and  profits,  it  must  be  paid  in  all  events.  However, 
being  a  periodical  payment,  resort  would  first  be  had  to  income,  but  if 
that  is  insufficient,  then  to  the  capital  or  corpus  of  the  estate,  and  to 
this  end  property  would  have  to  be  sold  to  make  good  the  d^cieney^ 
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Where  two  oUuaes  in  a  will  are  ixzeoonoilable,  80  that  they  oannot  po98tt)ly 
stand  tog^therp  the  one  whioh  is  posterior  in  position  shall  |a»e  oensidered 
as  inriinating  a  subseqLuent  intention  and  prevail,  unleas  the  gieneral 
soope  of  the  will  leads  to  a  oontrary  oonelusion. 

Bat  it  is  only  when  the  real  intent  of  the  testator  oannot  be  gathered  from 
the  general  soope  or  otherwise,  and  when  the  two  provisions  ajre  wholly 
iixeoonoSable  and  eannot  possibly  stand  together,  that  i^eort  is  had  to 
this  rule. 

Will  examined,  and  held^  that  the  several  olauses  in  reference  to  the  estab- 
lishment of  a  trust  fund  were  not  irreooneilable,  but  that  alternative 
provisions  were  made  for  the  payment  of  the  annuities  established,  to 
be  operative  under  different  conditions;  that  under  one  clause  it  was 
provided  that  if  the  trustees  decided  not  to  oontiuue  the  business  and 
investments  of  the  testator,  they  were  to  establish  separate  funds  to 
provide  the  means  of  making  payments  to  the  testator's  wife  aiui  daughters 
of  the  annuities  provided  by  the  will;  but  in  the  sltemative,  if  the 
trustees  decided  to  continue  the  business  and  investments  of  the  testator, 
the  amuiities  payable  to  the  testator's  wife  and  daughters  weire  to  be  a 
charge  upon  and  paid  from  the  business;  and  that  inasmuch  as  the  trustees 
exercising  the  discretion  vested  in  them,  decided  to  carry  en  the  business, 
the  provision  of  the  latter  clauses  became  operative. 

An  annuity  is  a  stated  sum  per  annnm^  payable  annually  uxdess  otherwise 
directed,  and  the  direction  in  the  will  that  a  certain  (sum  shall  be  paid 
annually  by  trustees  to  certain  i>ersons,  without  speoii^ying  that  it  shall 
be  paid  from  the  income  of  the  trust  estate,  provides  for  the  payment 
of  an  anniuty. 

A  provision  in  a  wiU  authoiiziDg  and  empowering  trustees  to  *'  continue 
any  business  now  owned  or  oanied  on  by  me  *  *  *  during  such 
period  of  time  as  in  their  discretion  they  consider  it  to  be  of  benefit  to  mj 
estate  "  does  not  limit  the  trustees  to  carrying  on  the  business  fw 
administration  purposes. 

Under  a  will  providing  for  the  payment  of  annuities  to  the  testator's 
wife  and  daughters  and  giving  the  trustees  discretion  to  continue  the 
business  of  the  testator  and  providing  that  so  long  as  the  shares  of  the 
testator's  wife  and  daughters  remain  invested' in  the  business,  the  trustees 
shall  pay  to  them  annually  a  stated  sum  regardless  of  the  profits  of  the 
business,  which  is  construed  to  require  the  setting  up  of  separate  trusts 
for  each  annuitant,  which  was  attempted  to  be  done  by  means  of  boot- 
keeping  entries  apportioning  the  valuation  of  the  i^ysioal  estate,  the 
trustees  were  justified  in  apportioniag  to  eaeh  trust  fund  a  loffioiflnt 
amount  to  prodnoe,  at  the  rate  of  three  and  one-half  per  cent,  an  amount 
sufficient  to  pay  the  annuities,  and  they  were  not  limited  in  making  the 
apportionment  to  the  present  productive  value  of  the  shares  or  portions 
invested  in  the  business. 

Where  trustees  are  directed  to  pay  a  certain  sum  to  beneficiaries  on  reaching 
the  age  of  tweaty-^flve,  thirty-five  and  forty-five  years,  such  payment 
must  be  made  out  d  the  capital  fund,  and  the  trustees  cannot  set  aside 


Digitized 


by  Google 


'  1 0  Matter  of  Kohleii. 


First  Department,  July,  1920.  [Vol.  103. 

for  tihat  purpose  snffloient  money  only,  whidi,  -mth  aoetmlulationB,  idll 
meet  the  required  payment,  for  to  do  so  would  be  a  violation  of  sectibn  Id 
of  the  Personal  Property  Law  and  sectidn  61  of  the  Real  Property  Law, 
IHx>hibiting  aooumulations  of  income  except  during  the  minority  of  the 

'  benefioiary  for  the  puriwse  of  paying  the  same  ovest  to  the  beneifletary 
at  a  time  subsequent  to  arriving  at  majority. 

Where  a  testator  authorizes  the  continuance  of  his  business,  that  portion 
of  the  assets  of  the  estate  which  is  invested  therein  is  subjected  to  the 
hazards  of  the  business  obligations  to  be  incurred,  which  of  necessity 
have  to  be  met  from  the  proceeds  of  the  business. 

The  accumulation  of  profits  by  trustees  who  are  authorized  to  continue  the 
business  of  the  testator  is  not  unlawful  under  section  6S  of  the  Real  Prop- 
erty Law,  which  by  section  11  of  the  Personal  Property  Law  is  made 

■  applicable  to  estates  in  personal  property,  where  the  trustees  are  to  carry 
on  the  business  for  such  time  as  they  deem  for  the  best  interests  of  the 
estate,  with  full  power  of  sale,  and  the  business  is  vested  in  the  trustees 

'  without  limitation  over  to  any  person,  and  there  is  no  direction  for  an 
accumulation  of  profits,  and  the  annuities  are  not  to  be  paid  out  of  profits, 
and  the  testator  contemplated  the  sale  of  the  business  during  the  lifetime 
of  the  annuitants. 

The  power  of  alienation  of  the  assets  of  the  testator's  business  is  not  sus- 
pended where  the  trustee  has  an  absolute  power  of  sale,  the  exiercise  of 
which  would  not  contravene,  but  on  the  contrary  be  in  furtheranoe.of  the 
terms  of  the  trust. 

Where  a  will  provides  for  the  payment  of  stated  amomits  out  of  the  income 
of  trust  funds,  if  there  is  a  deficiency  of  income,  the  XMiyment  to  the 
benefioiary  must  be  reduced,  but  tf  there  is  a  surplus,  it  is  distribataUe 
to  the  xxresumptive  takers  of  the  next  eventual  estate. 

The  trustees,  having  exercised  their  discretion  and  continued  the  business^ 
any  portion  of  the  residuary  eAta.te  that  was  not  invested  in  the  business 
at  the  time  of  the  testator's  death  should  be  didtlibuted  to  the  residuary 
legatees. 

Smith  and  Merrell,  JJ.,  dissent,  with  opinions. 

'  Separate  appeals  by  the  petitioners,  Veronica  M.  Kohler 
and  others,  as  executors  and  trustees,  etc.,  and  by  Veronica  M. 
Kohler,  individually,  and  by  others,  from  the  whole  and  parts 
of  a  decree  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  the  derk  of  said  tovxtt  on  the  2l6t  day 
of  November,  1918,  confirming  a  report  of  a  referee  in  pi^oceed- 
ings  for  the  construction  of  a  will  and  settling  the  account  of 
the  trustees. 

Addison  A.  Van  Tine^  for  the  appellant  Veronica 'M.  Kohler, 
individually. 
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Nathan  L.  Miller  of  counsel  [John  B.  Stanchfield  with  him 
on  the  brief],  Stanchfield  &  Levy^  attorneys,  for  the  appeUant 
Olga  V.  Flonnan. 

Timothy  Murray^  special  guardian,  for  the  appellants 
Vera  M.  Kohler  and  Rita  M.  Kbhler,  infants. 

Jamst  A.  (yOorman  oi  comiad  [O'Oorman^  BMe  4s  Vandiver, 
attom^s},  for  the  trustees,  appellants. 

Charles  H.  TutUe  of  counsel  [Daniel  J.  Momey  with  him 
of  the  briefl,  as  special  guardian  of  Nils  K.  Flormao,  an  infaat> 
respondent. 

Page,  J.: 

After  a  careful  consideration  of  the  will  of  Charles  Kohler 
I  find  myself  unable  to  accept  the  constructions  placed  upon 
it  in  the  opinions  of  my  brother  Merrbll,  the  surrogate  or 
the  distinguished  referee.  In  each,  in  my  opinion,  a  result 
is  reached  which  is  contrary  to  and  in  some  respects- destructive 
of  the  purposes  and  intentions  o^  the  testator.  In  the  opinion 
of  Mr.  Justice  Merrell  the  trustees  are  given  a  reasonable 
time  to  close  up  the  business  and  naarshal  the  assets,  establish 
the  separate  trust  funds  and  distribute  the  remainder  of  the 
residuary  estate  to  the  daughters.  This  construction,  in  my 
opinion,  ignores  the  provisions  contained  in  the  12th,  13th  and 
14th  clauses  of  the  will  and  gives  effect  to  the  8th  clause  alone. 
The  referee  gives  effect  to  the  12th,  13th  and  14th  clauses 
of  the  1^411  and  postpones  the  setting  up  of  the  separate  trust- 
imtil  the  sale  of  the  business,  but  he  treats  the  profits  of  the 
business  as  the  income  of  the  trust  estate,  out  of  which  the 
annual  payments  are  to  be  made,  and  finds  that  the  accu- 
mulated surplus  of  such  profits  must  be  distributed  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate 
by  virtue  of  section  63  of  the  Real  Property  Law.  Under 
this  construction  the  daughter  Olga  would  be  paid  at  this 
time  the  sum  of  $200,000,  and  her  infant  child  the  sum  of 
$200,000,  and  his  daughters  Vera  and  Rita  $100,000  each, 
and  if  the  business  should  continue  to  be  prosperous,  and  a 
surplus  of  profits  over  and  above  the  amoimt  necessary  to 
pay  the  annual  charges,  there  would  of  necessity  be  a  like 
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distribution.  This  contravenes  the  provision  of  the  14th 
clause  of  the  will  that  "  The  said  yearly  payments  of  Twenty- 
five  thousand  dollars  ($25,000)  to  each  of  my  daughters  as 
aforessdd  and  Twenty-five  thousand  dollars  ($25,000)  to  my 
wife  are  to  be  made  in  lieu  of  profits  and  inters  and  iirespec* 
tive  of  what  the  profits  of  the  business  are,  that  is  to  say,  in 
the  event  of  thei  profits  of  the  business  in  any  year  being  in 
excess  of  the  aggregate  of  said  yearly  payments  to  my  wife  and 
daughters,  such  payments  shall  not  be  increased." 

The  learned  surrogate  held  that  it  was  the  duty  of  the 
trustees  now  to  set  up  the  various  trusts;  that  as  there  had 
been  no  definite  separation  of  the  trust  fimds  it  would  not 
be  correct  to  r^ard  any  accumulation  of  income  in  excess 
of  the  requirements  of  paragraph  8,  accimiulations  on  a 
particular  trust  fund;  therefore,  until  such  trusts  are  definitely 
constituted  the  excess  income  remains  a  portion  of  the  residuary 
estate,  which  when  the  trusts  are  permanently  constituted,  is 
to  be  distributed  to  the  daughters  imder  the  18th  clause  of 
the  will;  but  that  after  the  trusts  are  constituted  thereafter 
all  surplus  each  year  should  be  paid  over  to  the  holder  of  the 
next  eventual  estate.     (See  96  Misc.  Rep.  433.)  7      -  "  **1 

In  my  opinion,  both  the  surrogate  and  the  referee  have 
read  into  the  provisions  of  the  8th  clause  of  the  will  the 
words,  "  out  of  the  income  and  profits  thereof,"  thus  making 
the  clause  read:  ''  To  set  aside  out  d  my  said  residuary  estate 
a  share  or  portion  thereof  sufficient  for  the  purpose,  and  to 
hold  the  same  in  trust  for  my  daughter,  *  *  *  investing 
and  reinvesting  the  same  from  time  to  time  and  out  of  the  income 
and  profits  thereof  paying  over  the  sum  of  Twenty-five  thousand 
dollars  ($25,000)  per  annum,"  There  is  a  radical  diflference 
between  a  provision  that  a  certain  sum  is  to  be  paid  annually 
or  at  a  specified  time  out  of  the  estate,  and  a  provision  that 
it  is  to  be  paid  out  of  the  income  and  profits  of  a  capital  sum 
that  is  to  be  set  apart.  In  the  latter  case  if  there  is  a  surplus 
of  income  from  the  capital  sum,  over  and  above  the  annual 
payment,  it  cannot  be  accumulated  to  make  up  a  deficiency 
in  any  subsequent  year,  but  it  must  be  paid  over  to  the 
presumptive  taker  of  the  next  eventual  estate.  {Spencer  v. 
Spencer,  38  App.  Div.  403,  410.)  As  payment  is  to  be  made 
out  of  income  no  portion  of  the  principal  of  the  fund  nor 
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of  the  corpus  of  the  estate  could  be  applied  to  make  up  the 
deficiency.  {Ddaney  v.  Van  Anlen,  54  N.  Y.  16,)  If  through 
the  dmhluige  of  inccxne^  loss  of  the  capital  sum,  or  for  other 
reasons  the  income  frcxn  the  fund  is  diminished,  or  fails,  the 
life  bJBn^ciary  must  suffer  the  loss. 

On  the  other  hand,  if  a  specified  sum  is  directed  to  be  paid 
periodically  and  not  out  of  income  and  precis,  it  must  be 
pidd  in  all  evmits.  Of  course  being  a  periodical  payment^ 
resort  would  first  be  had  to  income,  but  if  that  is  insufficient, 
then  to  the  capital  or  corpus  of  the  estate,  and  to  iHm  end 
property  would  have  to  be  sold  to  make  good  the  deficiesncy. 
(Matter  of  HaotUmd,  49  Hun,  301;  affd,  124  N.  Y.  640; 
Rofwe  V.  Lansing,  53  Him,  210;  Pierrepent  v.  Edwoftd^,  25 
N.  Y.  128,  131.)  In  my  opinion,  the  draftsman  of  the  will 
under  consideration  had  clearly  in  mand  this  distinction.  It 
seems  to  me  the  diTenuty  of  views  iomI  thi9  different  construe^ 
tions  put  upon  this  will  arise  from  the  fact  that  it  haei  been 
construed  in  the  light  of  present  facts,  rather  than  from  the 
viewpoint  of  the  testator,  and  with  aai  eye  to  the  provisions 
of  law  for  the  purpose  of  making  the  facts  fit  the  law,;  instead 
of  first  attempting  to  ascertain  from  the  language  used  the 
intent  of  the  testator,  considering  the  condition  of  his  pioperty, 
the  circumstances  of  Ids  family  and  the  objectig  he  soiight  to 
accomplish,  and  then  deteormining  whether  such  provisions 
are  valid  or  otherwise.  (Herzog  v.  Tide  GuotaifUee  :<fc  Trust 
Co.y  177  N.  Y.  86,  92.)  In  attempting  to  thus  construe  the 
wiU  I  have  arrived  at  a  ccmcluaon  that  differs  from  tdiose 
heretofore  given. 

By  the  will  of  Chailes  Kohler  his  entire  residuary  estate  was 
devked  and  bequeathed  to  his  executors  as  trustees,  The 
entire  residuary  estate  turned  over  to  them  by  themselves 
as  executors,  pursuant  to  the  decree  of  the  surrogate,  became 
the  corpus  ol  the  trust.  This  amounted  to  $4,300,312.72  in 
personalty  and  also  as  a  part  of  the  re^dui&ry  estate  an  impro- 
diictive  piece  of  real  estate  estimated  to  be  worth  $110,000. 
The  beneficiaries  of  the  trust  were  hid  wife  and  diildren, 
three  daughters;  the  natural  objeets  of  h)$  bounty.  The 
main  purpose  of  the  trust  was  to  secure  to  ^ach  an  income 
of  $25,000  a  year,  during  their  lives,  with  a  further  provisiop 
for  the  daughters  that  psiyments  of  $100,000  should  be  made 
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to  each  of  them  on  arriving  at  the  age  of  twenty^-five^  thirty- 
five  and  forty-five  years,  respectively.  His  first  thought  waa 
the  establishment  of  four  separate  trust  funds,  8u£5ici«3Lt  for 
the  purpose.  He,  therefore,  made  provision  for  such  trusts 
in  the  8th  clause  of  his  will,  setting  forth  in  separate  subdivisions 
a  provision  for  each  daughter  in  identical  language,  to  the 
following  effect:  He  directed  his  trustees  to  set  aside  out  of 
his  residuary  estate  a  dhare  or  portion  theveof  eufficioit  for 
the  purpose,  and  to  hold  the  same  in  tmst  ior  hk  daughters^ 
investing  and  reinvesting  the  same  from  time  to  time  and 
paying  over  the  sum  of  $25,000  per  annum,  payable  semi^^ 
annually  diu-ing  her  natural  life,  and  ih  addition  thereto  when 
she  arrives  at  the  age  of  twenty-five,  to  pay  over  to  her  the 
sum  of  $100,000;  when  she  arrives  at  the  age  of  thirty-five  a 
fiuther  sum  of  $100,000;  and  when  she  arrives  at  the  age 
6f  forty-five,  a  further  sum  of  $100,000;  and  upon  het  death 
to  pay  over  tlie  balance  remaining  tmpaid  of  the  share,  or 
portion  of  the  said  residuary  estate  so  set  aside  for  her  benefit) 
as  aforesaid,  to  such  of  her  issue  as  shall  be  living  at  her  death, 
share  and  share  alike.  Should  any  of  her  issue  die  before  hear, 
leaving  issue  at  her  death,  th^i  such  issue  shall  take  in  equal 
shares  the  shai-e  the  parent  would  have  received  had  he  .or 
she  survived  her  death.  Should  his  dai^ter  leave  no  issue 
surviving  her,  then,  in  that  event,  the  said  diare  oc  portion 
provided  for  her  shall  pass  into  and  become  a  part  of  the 
residuary  estate.  By  the  4th  subdivision  of  the  8th  Clause 
of  the  will  the  trustees  were  to  set  aside  out  of  his  residuary 
estate  a  share  or  portion  thereof  sufficient  for  the  puipose^ 
and  hold  the  same  for  his  wife,  investing  and  reinvesting  the 
same  from  time  to  time  and  pajdng  ova*  the  sum  of  $25,000 
pear  annum  payable  semi-umually  daring  her  natural  life.  In 
the  9th  clause  he  directed  tiiat  the  bequest  of  the  above  life 
mterest  in  the  leniainder.of  the  residue  of  his  estate  given  to 
his  wife  shall  be  in  lieu  of  dower.  In  the  10th  clause  he 
fippointed  his  wife  guardian  of  his  daughters.  In  the  11th 
clause  he  gave  to  his  trustees,  their  survivors  and  suodessors 
in  trust,  as  full  power  and  authority  over  his  personal  and 
real  estate  as  he  himself  then  possessed,  to  sell  the  same  for 
Cash  or  on  menage,  at  public  or  private  sale.  He  then 
makes  provision  for  the  holding  of  his  real  estate  until  in  their 
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discretion  a  sale  shoiild  be  made,  and  further  a  provision  in 
r^ard  to  the  real  estate  which  was  entirely  inapplicable  to 
the  real  estate  that  he  then  owned,  i.  e.,  meanwhile  to  receive 
and  collect  the  rents,  repair  and  insure  the  buildings  and  in 
case  of  destruction  by  fire,  or  othetwise,  to  rebuild,  remodel 
or  repair  any  buildings  on  s^d  real  estate,  and  to  receive  and 
collect,  invest  and  reinvest  the  said  personal  property,  and 
to  receive  and  collect  the  interests  and  profits  as  fully  and, 
freely  as  he  might  do  in  his  lifetime,  and  to  pay  the  same 
over  as  thereinbefore  directed.    The  testator  up  to  this  point  ^ 
in  his  will  has  outlined  his  phai  and  expressed  his  purpose 
for  his  estate  as  it  might  be  at  the  time  of  his  death  and  in.  a. 
manner  consonant  with  the  usual  practice,  and  without  special 
reference  to  the  then  form  of  his  investments.     He  con-, 
templated  the  possibility  that  at  the  time  of  his  death  he 
might   haVe  productive  hddings  qf   real   estate; .  therefore, 
elaborate  provision  is  made  for  its  care  and  maintenance  and 
the  receipt  and  cpUection  of  the  rente,  issues  and  profited    He 
did  not  in  this  scheme  contemplate  the  contmuance  of  his 
business  by  his  tiustees,  and  the  pUyi  so  far  outlined  by  him. 
is  not  only  inappropriate  to,  but  as  has  been  demonstrated; 
by  those  who  have  sought  to  so  apply  it,  inapplicable  to  that 
contingency.    The  testator,  in  my  opinion,  then  undertook  to 
provide  an  alternative  plan.    In  the  12th  clause  he  authorized 
his  trustees  at  their  discretion  to  retain  the  investmente  q( 
his  property  m  the  form  in  which  they  might  be  at  the  time  of 
his  death,  and  he  also  authorized  and  empowered  his  trustees, 
to  continue  the  business  then,  owned  and  carried  on  by  him, 
in  the  city  of  New  York  or  elsewhere  during  such  period  of 
time  as  in  their  discretion  they  considered  it  to  be  of  benefit . 
to  his  estate.    Should  the  continuing  of  the  investmente  or . 
of  the  business  prove  to  bo  unprofitable  to  his  estate  he  directed  . 
that  upon  no  account  should  they  be  held  liable  for  any  loss  or . 
damage  his  estate  might  sustain  by  reason  of  such  continuance. 
In  the  13th  clause  he  provided  that  in  continuing  the  business 
as  therein  directed  if  the  shares  or  portions  set  aside  for  his 
daughters  as  hereinbefore  directed  are  already  invested  in 
such  business,  then  it  was  his  desire  that  they  so  remain  until 
the  business  was  sold  by  the  trustees,  and  he  so  directed. . 
This  clause  evidently  contemplated  the  possibility  that  at  the . 
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time  of  his  death  there  might  be  a  sufficient  residoaiy  estate 
invested  otherwise  than  in  his  business,  out  of  which  the  tiusts 
specified  in  the  8th  clause  might  be  constituted.  But  if  that 
should  not  be  the  case  then  he  did  not  wish  the  investment 
in  his  business  to  be  disturbed  to  constitute  such  trust,  but 
to  remain  in  the  business.  In  that  event  he  provided  in  the 
14th  and  15th  clauses  of  the  will  a  plan  for  accomplishing  his 
purpose  which  was  an  alternative  or  substitution  for  that 
provided  in  the  8th  clause.    That  is  as  follows: 

"  Fourteenth.  And  I  hereby  direct  that  while  such  business 
is  being  carried  on  by  my  Trustees  as  aforesaid,  and  while 
liie  shares  or  portions  set  aside  for  my  daughters  remain  in 
said  business  as  aforesaid,  the  sum  of  Twenty-five  thousand 
dollars  ($25,000)  in  half-yearly  payments  shall  be  yearly  paid 
to  each  of  my  daughters  out  of  said  business,  the  sum  of 
Twenty-five  thousand  dollars  ($25,000)  in  half-yearly  payments 
^all  be  yearly  paid  to  my  wife  also  out  of  said  business. 
The  said  yearly  payments  of  Twenty-five  thousand  dollars 
($25,000)  to  each  of  my  daughters  as  aforesaid  and  Twenty- 
five  thousand  dollars  ($25,000)  to  my  wife  are  to  be  made  in 
lieu  of  profits  and  interest  and  irrespective  of  what  the  profits 
of  the  business  are,  that  is  to  say,  in  the  event  of  the  profits 
of  the  business  in  any  year  being  in  excess  of  the  aggregate 
of  said  yearly  payments  to  my  wife  and  daughters,  such 
payments  shall  not  be  increased;  and  on  the  other  hand, 
should  the  profits  of  the  business  be  less  than  the  aggregate 
of  said  yearly  payments  to  my  wife  and  daughters,  such 
payments  shall  not  be  decreased  —  they  shall  be  maintained, 
and  I  so  direct,  and  in  the  event  of  there  being  a  deficit,  that 
is  to  say,  if  the  profits  of  the  business  do  not  equal  the  aggre- 
gate of  the  payments  to  be  made  to  my  wife  and  daughters 
as  aforesaid,  then,  in  that  event,  such  deficit  shall  be  made 
good  out  of  the  residue  of  my  estate,  which  for  the  time  being 
is  invested  in  such  business. 

^'Fifteenth.  When  in  the  judgment  and  discretion  of  my 
Trustees,  they  think  it  advisable  that  the  said  business  should 
be  sold,  then,  in  that  event,  I  hereby  restrict  the  investment 
of  the  proceeds  received  from  the  sale  of  said  business  or  from 
the  sale  or  conversion  of  any  of  my  property,  real  or  personal, 
to  investments  in  which  by  law  Trustees  may  invest.  There- 
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afterwards  the  income  paid  half-yeaiiy  to  my  wife  and 
daughten  as  aforesaid,  diall  of  course  be  limited  to  Uie  net 
income  arising  from  sueh  iuveetments,  and  the  said  yearly 
payments  of  Twenty^five  thousand  dollars  (125,000)  to  my 
wife  and  daughters  req)ectiyQly  as  aforesaid  shall  thereapcn 
cease.'' 

The  business  was  to  be  carried  on  by  the  trustees,  but  wiels 
charged  with  the  payment  of  the  annuitieB  in  favor  of  his 
wife  and  daughters,  but  it  was  not  to  be  carried  on  scMy  for 
that  purpose,  nor  was  the  time  when  it  should  be  sold  measured 
by  the  ability  to  produce  sufficient  to  pay  the  annuities.  It 
was  to  be  continued  so  long  as  in  the  discretion  of  the  trustees 
they  considered  it  to  be  <rf  benefit  to  the  estate. 

The  estate  to  which  reference  is  made  was  the  readuary 
estate  which  was  in  the.  hands  of  the  trustees,  all  of  which 
the  testator  designed  to  be  distributed  to  his  three  daughtciis 
equally,  charged  with  the  annuity  for  the  wife.  It  was  dearly 
provided  that  after  the  erection  of  tibe  trusts  the  residue 
diouki  be  divided  between  his  children,  share  aad  share  alike. 
Identical  provisions  were  made  for  each  child,  for  annual 
and  periodic  payments. 

As  each  tSuold  and  the  wife  were  to  receive  the  sum  of 
125,000  ptf  annum,  not  out  of  the  income  or  profits  of  any 
particular  portion  of  the  business  segr^ated  and  set  apart 
for  them,  nor  necessarily  frcmi  the  profits  of  the  business, 
but  a  fixed  sum  "  in  li«i  of  i»x>fits  and  interest  and  irrespective 
of  what  the  profits  of  the  business  are,"  no  purpose  would 
be  served  in  setting  apart  and  labeling  that  portion  of  the 
whole  with  the  name  of  any  particular  beneficiary.  Inasnnich 
as  the  whole  was  held  by  the  trustee  fw  the  benefit  of  all 
equally,  eharged  only  with  the  payment  of  the  annuities, 
such,  to  my  mind,  was  the  intention  of  the  testator  so  long 
as  the  investment  was  to  continue  in  the  business.  When 
the  business  was  sold  he  does  not  revert  to  the  plan  outlined 
in  the  8th  clause  of  the  will  in  its  entirety.  There  is  no  fixed 
sum  to  be  paid  annually  in  all  events  as  provided  in  the  8th 
clause,  but  the  sums  are  to  be  paid  out  of  and  are  limited  to 
the  income  from  the  separate  trust  funds.  At  that  time 
there  will  be  no  difficulty  in  fixing  a  portion  sufficient  for  the 
Aff,  Div.—Vol.  CXCin.        2  n        } 
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pmpoBe  of  producing  an  income  of  $25^000  annually,  with 
I'oasonable  certainty  of  its  continuance,  and  to  paying  from 
the  capital  the  $100,000  payments  when  they  come  due 
When  this  is  done  the  balance  of  the  residuary  estate  could  be 
distributed  to  the  children,  8ha:re  and  eA&are  alike,  as  also  would 
be  distributed  the  share  or  portion  held  for  the  wife  tqion 
her  death  and  the  share  or  portion  of  any  (rf  the  dau^ters 
who  die  without  issue.  The  share  of  the  diild  dying  leaving 
issue  would  go  to  such  issue  per  stirpes. 

By  this  interpretation  of  the  will  his  main  pizrpose  is 
acccnnplished,  his  wife  and  dau^rt^s  ate  assured  of  an  annual 
income  in  the  amoimt  he  desired  them  to  have,  and  in  all 
things  there  is  an  equality  of  distribution  among  his  daughters, 
and  the  issue  of  a  dau^tw,  if  any,  will  take  only  their  paretnt's 
share  upon  the  death  of  the  daughter.  In  this  manner  force 
and  effect  are  given  to  each  clause  of  the  will,  and  in  my  opinion 
the  intention  of  the  testator  is  given  effect. 

The  question  then  arises,  does  this  constructioti  run  counter 
to  any  provision  of  the  law?  In  my  opimon  it  does  not. 
First  In  the  construction  of  the  will  if  theire  is  a  oonfliot 
between  the  provisions  of  the  8th  and  those  of  the  14th  and 
15th  clauses,  which  should  be  given  preference? 

The  stuTogate  and  Mr.  Justice  MjAbbell  give  ^ect  to  the 
8th  clause  and  eliminate  the  14th  and  15th  clauses,  while  in  the 
construction  above  set  forth  precedence  is  given  to .  the  latter 
clauses.  While  in  my  opinion  there  is  not  so  great  a  dissimi- 
larity in  these  provisions  that  the  alternative  is  presented  erf 
adopting  one  and  wholly  exdkidin^  the  other,  yet  if  these  clauses 
were  irreconcilable  and  one  or  the  other  would  have  to  be 
excluded,  effect  would  have  to  be  given  to  the  14th  and  15th 
dauses  in  preference  to  the  8th  clause.  As  was  said  by 
Judge  Rapallo:  ''The  testator  has  declared  both  intents 
in  language  plain  and  imambiguous  in  itself,  and  I  see  no 
solution  of  the  difficulty  except  by  the  application  of  the 
rule  that  when  two  clauses  in  a  will  are  irreconcilable,  so 
that  they  cannot  possibly  staxid  together,  the  oae  which  is 
postmor  in  position  shall  be  considered  as  indicating  a  subse^ 
quent  intention,  and  prevail,  tmless  the  general  scope  of  the 
will  leads  to  a  contrary  ooncltision.''  ( Van  Nosbrand  v.  Mcort^ 
62  N.  Y.  12,  20.)    Therefore,  if  the  clauses  of  the  will  are 
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irreconcilable  it  is  the  8th  clause  that  must  be  eliminated  and 
not  the  subsequent  14th  and  15th  clauses.  But  in  my  opinion 
neither  clause  need  be  eliminated.  It  is  only  when  the  real 
intent  of  the  testator  caimot  be  gathered  from  the  general  scope 
of  the  will  or  otherwise,  and  when  the  two  provisions  are 
wholly  irreconcilable  and  cannot  posably  stand  together,  that 
resort  is  had  to  this  rule.  {Adams  v.  Massey,  184  N.  Y.  62, 
69.)  As  I  have  already  stated,  the  8th  clause  was  intended 
to  apply  to  one  condition  that  might  arise,  and  the  others  to 
another  condition.  If  the  trustees  decided  not  to  continue  the 
business  and  investments  of  the  testator,  it  was  his  intention  to 
secure  the  payment  of  the  sums  annually  and  periodically  to  the 
wife  and  daughters,  and  separate  funds  were  to  be  established 
to  provide  the  means  of  making  such  payments.  If,  however, 
the  trustees  decided  to  cany  on  the  budness  these  annuities 
were  to  be  a  chaise  upon  and  paid  from  the  bujdness.  The 
trustees,  exercising  the  discretion  vested  in  them,  decided 
to  carry  on  the  business.  Therefore,  the  provision  of  clauses 
14  and  15  became  operative.  There  was  no  change  in  the 
result  the  testator  wished  to  accomplish  of  providing  definite  - 
amounts  to  be  paid  at  stated  periods  to  the  subjects  of  his 
bounty.  In  the  one  case,  the  payment  was  to  be  made  from 
a  capital  fund  created  out  of  the  residuary  estate  and  sepa-^ 
rately  set  apart  and  invested  in  various  securities  for  each 
annuitant,  while  in  the  lattier  all  were  to  be  paid  out  of  the 
estate  invested  in  the  business,  not  from  a  separate  and 
distinct  part  appropriated  to  each,  but  from  the  whole  thereof. 
In  case  of  a  deficiency  of  income  sufficient  to  pay  the  annual 
charge,  in  the  first,  resort  could  not  be  had  to  the  share  set 
apart  for  another,  nor  could  it  be  supplied  from  the  remaining 
portion  of  the  residuary  estate,  for  under  the  terms  of  the 
will,  that  remainder  would  have  been  distributed.  Resort 
would  of  necessity  have  to  be  made  to  a  possible  accimiulation, 
or  to  the  capital  of  the  particular  fund,  while  in  the  second, 
it  is  expressly  provided  that  if  the  profits  of  the  business 
should  be  less  than  the  aggregate  of  the  yearly  payments, 
the  deficit  shall  be  made  good  out  of  the  residue  of  his  estate 
which  was  for  the  tiihe  being  invested  in  such  business.  I 
have  used  the  word  "  annuity  ^  in  refemng  to  the  annual  and 
periodical  payments  to  be  made  under  both  provisions  of 
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the  will,  for  as  I  have  heretofore  stated,  m  my  apinion  the 
provisions  are  for  trusts  to  pay  annuities  and  not  to  pay  out 
of  income.  The  learned  surrogate  held  ths^t  the  pajrments 
authorized  by  the  8th  clause  of  the  will  were  trusts  for  the 
payment  out  of  income  and  not  annuities,  his  principal  aarg^r 
ment  being  that  at  common  law  a  trust  could  not  be  authosiized 
for  the  payment  of  annuities  because^  if  there  was  a  deficiency 
the  trustee  would  be  required  to  encroach  on  the  principal, 
which  the  trustee  of  an*  express  trust  may  not  do,  amd  that 
the  use  of  the  common*law  term  "  annuities  "  in  our  statutes 
to  denote  annual  payments  derived  from  trust  funds  is 
incorrect  and  confusing.  It  is  a  sufficient  reply  to  state  that 
the  common-law  terms  ''  annuity  "  and  "  rent  charge/'  have 
long  since  lost  their  primary  meanings  and  nice  distinction. 
An  annuity  no  longer  means  a  yearly  payment  of  a  certain  sum 
of  money  granted  to  another  in  fee  or  for  life  or  for  years 
and  chargeable  only  on  the  person  of  the  grantor.  Surrogate 
Bradford  more  than  sixty  years  ago  gave  the  definitions  of 
diud  the  distinction  between  annuities  and  an  annual  paynj^nt 
out  of  profits  which  has  been  cited  with  approval  by  the 
courts  of  this  and  many  other  States,  in  Booth  v«  Ammerman 
(4  Bradf.  129,  133) :  ^'  An  annuity  is  a  stated  smn  per  annum, 
payable  annually  imless  otherwise  directed.  It  is  not  income 
or  profits,  nor  indeterminate  in  amount  varyii^g  according 
to  the  income  or  profits,  though  a  certain  f\md  may  be  pro- 
vided, out  of  which  it  is  to  be  payable.  ♦  *  *  The  income 
or  interest  of  a  certain  fund  is  not  an  annuity,  but  simply 
profits  of  certain  property,  to  be  earned,  which  may  vary  more 
or  less.'*  And  prior  to  the  enactment  of  the  Real  Property 
Law  of  1896  which  the  learned  surrogate  says  caused  the 
confusion  in  our  law  of  trusts  in  this  regard,  the  Court  of 
Appeals  held  that  express  trusts. for  the  payment  of  annniities 
could  be  established  under  the  Kevised  Statutes  (1  B.  S.  728, 
§  55,  subd.  3,  as  amd.  by  Laws  of  1830,  chap.  320,  §  10), 
whether  the  corpus  be  real  or  personal  property.  {Cochrane 
V.  Schell,  140  N.  Y.  516.  See  Gen.  Laws,  chap.  46  [Laws  of 
1896,  chap.  547],  §  76;  Consol.  Laws,  chap.  50  [Laws  of  1909, 
chap.  52],  §  96.)  In  the  case  which  the  surrogate  cit^  as 
applicable  to  and  governing  in  the  decision  of  this  case. 
(jSpencer  v.  Spencer ^  38  App.  Div.  403),  the  will  provided 
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explicitly  that  the  executors  should  set  apart  a  certain  portion 
of  the  testator's  real  estate,  in  their  judgment  sufficient  to 
yield  a  net  income  of  $25,000  per  annum  and  out  of  (he  income 
pay  $25,000  per  annum  to  his  widow  for  life.  The  italicised 
words  show  that  this  was  a  trust  to  pay  out  of  income,  and 
not  an  annuity,  which  distinguishes  it  from  the  instant  case. 
There  can  be  no  question  but  that  the  provision  for  the 
payment  out  of  the  business  provides  for  the  payment  of  an 
annuity,  and  for  the  reason  above  given,  the  annual  payments 
to  be  made  under  the  8th  clause  were  also  annuities.  If  this 
be  so  the  only  change  was  that  in  one  contingency  a  separate 
fund  was  to  be  established  for  each,  out  of  which  the  annuities 
were  to  be  paid,  and  in  the  other  they  were  to  be  paid  out  of 
the  business  as  a  whole.  I  cannot  find  any  statement  that 
would  justify  the  inference  of  Mr.  Justice  Merbell  that  it 
was  intended  that  the  business  was  to  be  carried  on  by  the 
trustees,  under  the  ijrovisions  of  sections  14  and  15,  only  until 
the  estate  could  be  administered.  On  the  contrary,  by  the 
12th  clause  of  the  will  the  trustees  are  expressly  authorized 
and  emi)Owered  "  to  continue  any  business  now  owned  and 
carried  on  by  me  *  *  *  during  such  period  of  time  as 
in  their  discretion  they  consider  it  to  be  of  benefit  to  my 
estate."  This  is  more  than  a  power  to  continue  the  business 
for  administration  purposes.  If  that  had  been  the  intention 
the  business  should  have  been  closed  or  sold  during  the  period 
in  which  the  estate  was  being  administered  and  by  the 
executors  whose  duty  it  was  to*  administer  the  estate  and 
turn  over  the  residue  to  the  trustees.  The  will  gives  the 
trustees  power  to  carry  on  the  business  for  an  indefinite  time 
within  their  discretion,  Kmited  only  by  the  dxn^tion  of  the 
trust.  The  will  has  been  construed  to  require  the  setting 
up  of  the  separate  trust  for  each  daughter  and  upon  the 
surrogate's  suggestion  the  trustees  have  attempted  to  comply 
with  that  requirement.  They  have  by  bookkeeping  entries 
apportioned  the  valuation  of  the  physical  residuary  estate 
as  it  was  received  into  four  parts  and  entered  upon  their 
books  the  amount  thereof  in  cash,  as  follows:  The  widow's 
share  or  portion  is  stated  at  $881,831.24,  and  each  daughter's 
share  at  $1,182,028.89.  The  trustees  asserted  that  the  afore- 
said sums  were  necessary  in  order  to  produce  an  income  t 
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sufficient,  at  three  and  one-half  per  cent,  to  pay  the  aninutieB 
of  $25,000  per  year  and  the  periodic  payments  of  $100,000. 
This  is  done  upon  the  theory  that  when  the  businees  is  sold, 
the  share  or  portion  of  each  is  to  be  invested  in  such  invest- 
ments as  trustees  are  permitted  by  law  to  make.  Such 
investments  are  eminently  safe,  but  as  a  rule  produce  a  small 
percentage  of  income,  and  the  trustees  are  required  to  set  iq) 
a  siun  which  in  their  judgment  would  be  sufficient  to  take  care 
of  the  annual  payments  of  the  sums  that  the  testator  considered 
a  proper  income  for  the  support  of  his  wife  and  daughters 
during  their  lives,  and  periodic  payments  from  capital  of 
$900,000  to  the  daughters.  If  they  had  under  the  8th  clause 
of  the  will  immediately,  set  aside  these  sums  for  investment 
in  such  securities  as  the  law  allows,  the  court  would  not  have 
deemed  that  an  abuse  of  their  discretion.  A  large  d^ree  of 
latitude  must,  of  necessity,  be  allowed  them^  They  were  to 
set  aside  a  sima  suffiicient  at  all  hazards  that  would  produce 
a  given  result.  If  they  have  erred  on  the  side  of  safety  and . 
experience  proves  that  a  larger  income  will  result  than  neces- 
sary, the  law  will  take  care  of  the  surplus  and  direct  its 
distribution.  Criticism  is  made  that  the  apportionment 
should  have  been  made  on  the  present  productive  value  of  the 
shares  or  portions  now  invested  in  the  business,  and  the  profits 
of  the  business  treated  as  the  income  on  the  shares.  That, 
however,  is  expressly  prohibited  by  the  14th  clause  of  the  wilL 
Stress  is  laid  upon  the  expressions  ^'  If  the  shares  or  portions 
set  aside  for  my  daughters  as.hereinbefore  directed  are  already 
invested  in  such  business,  then  it  is  my  desire  that  they  so 
remain  imtil  the  business  is  sold/'  in  the  13th  clause,  and  ''  while 
the  shares  or  portions  set  aside  for  my  daught^:^  remain  in 
said  business,"  in  the  14th  clause.  fVom  this  it  is  argued, 
first,  it  was  the  intention  of  the  testator  that  the  first  duty 
of  the  trustees  was  to  segregate  from  the  residuary  estate 
the  share  or  portion  for  each  daughter  and  then  apply  the 
income  derived  from  that  share  to  the  annuitant.  This  con- 
struction admittedly  is  impossible  if  effect  is  to  be  given  to 
the  testatoi's  plan  that  the  investment  in  the  business  should 
be  continued  as  such  and  the  trustees  were  to  cany  on  the 
business  and  sell  the  same  at  public  or  private  sale.  If  the 
profits  of  the  business  were  to  be  distributed  to  the  beneficiaries 

Jigitizedby  vjOC 


Matter  op  KoHuat.  23 


App.  Div.]  First  Department,  July,  1920. 

as  income  on  their  share,  a  much  smaller  amomit  of  capital 
would  be  required  to  set  up  the  trusts  than  would  be  the 
case  if  the  amount  was  measured  by  that  sujficient  to  produce 
the  necessary  income  from  trustees'  investments  as  prescribed 
by  law.  There  would  then  be  a  "  balance  or  residuary  estate 
remaining^*  which  under  the  18th  clause  of  the  will  would 
have  to  be  distributed,  and  as  all  of  the  testator's  buednesses 
have  been  incorporated  such  distribution  would  have  to  be 
made  in  stock  c^^cates,  which  would  be  held  absolutely  by 
the  residuary  legatees,  and  could  be  sold  by  them  to  third 
parties.  This  might  lead  to  endless  complication  and  be 
destructive  of  the  testator^s  plan  to  have  the  business  con- 
tinued by  the' trustees  tod  the  payments  made  out  of  the 
business,  and  not  from  a  segregated  part  thereof.  If  it  was 
their  duty  to  have  done  it  then  it  was  their  duty  to  do  it  at 
the  time  they  did.  A  mere  failure  to  perform  a  duty  does 
not  absolve  the  trustees  from  the  obligation  imposed.  It  is 
sc^gested  because  such  ^^  shares  or  p(»tions  "  were  not  ascer- 
tained and  established,  that  it  cannot  be  said  lihat  they  were 
invested  in  the  business.  But  the  whole,  out  of  which  the' 
piBrts  had  to  be  taken,  is  so  invested,  and  the  whole  includes 
all  the  parts  or  portions  thereof.  It  may  be  said  that  the 
actual  phytdcal  appropriation  of  specific  shares  of  stock  might 
not  have  been  necessary,  and  with  that  contention  I  agree. 
The  only  alternative,  as  it  seems  to  me,  was  that  adopted 
by  the  trustees  <^  making  a  separation  by  meians  of  bookkeeping 
mtries.  It  may  well  be  that  the  business  when  sold  will 
produce  a  larga*  corpus  for  the  trust  than  the  total  estimated 
value  of  these  shares  or  portions,  when  the  separate  investment 
of  the  inx)eeeds  of  the  sale  is  made  in  the  seciuities  in  which 
trustees  may  legally  invest  and  the  trusts  are  created.  If 
that  be  the  case  the  surplus  will  be  distributable.  In  my 
opinion  i/he  method  adopted  by  the  trustees  was  the  correct 
metiiod  of  dealing  with  the  situation  and  the  ohe  most  likely 
to  enable  thraa  to  cany  out  each  and  every  requirement  of 
the  will. 

Testimony  was  given  upon  the  trial  tending  to  show  that 
an  investment  of  $199,114.79,  invested  at  three  and  one-hklf 
pd*  cent  wduld  by  the  accumulations  of  income  furnish  a 

sum  Bufficmnt  to  pay  to  the  daughter  Olga  $100,000  in  each, 
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of  the  three  ten-year  periods,  and  that  a  less  sum  would  be 
sufficient  to  provide  for  payments  to  the  other  daughters. 
Those  who  argue  from  these  facts  that  the  trustees  have 
allotted  a  larger  simx  than  is  necessary  for  the  purpose  have 
overlooked  the  fact  that  these  pajonents  must  be  made  out 
of  capital,  for  accumulations  of  inc<»ne  except  during  the 
minority  of  the  beneficiary  for  the  purpose  of  payii^  the 
same  over  to  the  beneficiary  at  a  tune  subsequent  to  arriving 
at  majority  would  be  void.  (Pers.  Prop.  Law,  §  16,  as  amd.  by 
Laws  of  1915,  chap.  670;  Real  Prop.  Law,  §  61,  as  amd.  by 
Laws  of  1915,  chap.  670.)  This  brings  up  for  consideration  the 
argument  that  has  been  made  that  as  the  profits  of  the  business 
in  the  past  years  have  exceeded  the  amoimt  necessary  to  meet 
the  required  annual  payments^,  there  has  been  an  unlawful  accu- 
mulation of  profits  which  by  virtue  of  section  63  of  the  Real  Pit>p- 
erty  Law  (as  amd«  by  Laws  of  1916,  chap.  364)  should  be  dis- 
tributed to  the  presumptive  taker  of  the  next  eventual  estate. 
La  considering  this  question  we  must  bear  in  mind  that 
the  accimxulations  are  not  out  of  income  from  a  specific  trust 
fund,  but  are  surplus  profits  of  the  business,  arising  out  of 
the  capital  invested  in  the  business,  and  the  successful  prose- 
cution of  the  business  enterprise  by  the  trustees*  It  has 
never  been  questioned,  so  far  as  I  have  been  able  to  ascertain, 
that  a  testator  could  direct  his  executors  to  carry  on  his 
business  after  his  death,  in  conjunction  with  partners,  if  the 
business  had  been  carried  on  as  a  copartnership  prior  thereto, 
or  solely  if  he  alone  had  conducted  it.  Certain  rules  relating 
to  such  transactions  of  the  business  by  the  executors  or 
trustees  have  become  well  established  and  fixed.  While  these 
propositions  of  law  are  not  directly  involved  in  the  case  imder 
consideration,  a  reference  to  them  will,  in  my  opinion,  thiow 
light  upon  the  question  that  is  involved  here.  First,  it  is 
only  that  portion  of  the  testator's  estate  that  is  invested  in 
the  business  at  the  time  of  his  death  that  can  be  appropriated 
to  business  purposes.  The  executor  cannot  invest  the  general 
assets  of  the  estate  in  such  business,  and  as  a  corrolary  oi  this 
rule  the  general  assets  of  the  estate  are  not  liable  for  the 
debts  contracted  by  the  executors  in  the  conduct  of  the 
business.  The  liability  is  the  individual  liability  of  the 
executor,  and  his  recoiuw  is  to  the  assets  invfisted  in  tb& 
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buainesB  for  recoupment.  {Ex  potrte  Garland,  10  Yes.  Jr. 
110,  118;  BvrmU  v.  MandeviUe's  Executory  2  How,  [U.  SJ 
560,  576;  Delaware,  L.  &  W.  fi.  B.  Co.  v:  GUberl,  44  Htm,  201; 
aflfd.,  oa  opinion  below,  112  N.  Y.  673;  WiUie  v.  iSAorp,  113 
id.  586>  590;  Saperetemy.  UUman,  168  id.  636.) 

Where  a  testator  authorizes  the  continnaiice  of  the  buBinefis, 
tiiat  portion  of  the  aesets  of  the  estate  which  is  invested 
therein  is  subjected  to  the  hazards  of  the  business  obligations 
to  be  incurred,  which  of  necessity  have  to  be  noet  f rotn  the 
proceeds  of  the  busu^ess,  otherwise  the  capital  investment 
of  the  estate  would  soon  be  (fissipated,  and  the  enterprise 
brought  to  ruin.  No  prudent  man  would  undertake  ah 
expensive  business  without  a  fund  by  which  expenses  and 
(aredits  are  supported.  If  all  the  profits  of  the  bnsineBS 
should  be  distributed  annually,  there  would  be  left  no  fund 
to  which  resort  could  be  had  to  meet  the  possible  future 
exigencies  of  the  busmess.  Certamly  it  w(Hild  be  -prop^ 
business  sagacity  to  hold  a  surplus  reserve  from  praspett>us 
years  to  meet  the  necessities  of  years  when  profits  were  «mall 
and  possibly  loss  instead  oi  profit  might  result.  The  Court 
of  Ai^)eals  haa  held  this  to  be  within  the  discretion  of  the 
trustees.  (Thorn  v.  De  Breieml,  179  N.  Y.  64,  78.)  Charles 
Kohler  foresaw  these  contingencies.  He  reaUmd  that  although 
the  business  had  prospered  und^r  his  management,  direction 
and  control,  he  was  authorizing  it  to  be  earned  on  by  others; 
that  when  the  man  whose  skill,  business  judgoaent  and  fore- 
sight  had  built  u{>  the  business  could  no  longer  direct  its 
aflfairs,  a  profitable  business  enterprise  might  well  be  not 
alone  less  profitable  but  tibat  losses  and  disaster  might  be  the 
result,  and  he  makes  provisions  in  view  of  such  possibilities. 
First,  he  provides  in  the  12th  clause  of  the  will,  ''  should  the 
continuijokg  ''^  *  "^  of  my  said  business  by  my  said  trustees 
aB  afbresaid,  prove  to  be.tmprofitable  to  my  estate,  I  hereby 
direct  that  upon  no  account  shall  they  be  held  liable  for  any 
loes  or  danmge  my  estate  may  sustain  by  reason  of  such  con- 
tinuance." Again  in  tihe  14th  clause,  '' should  the  profits 
of  the  business  be  less  than  the  aggr^ate  of  said  yearly  pay* 
ments  to  my  wife  and  daughters,  such  paynients  shall  not  be 
decreased — they  shall  be  maintainied,    *    *    »    such  deficit 

shall  be  made  good  out  of  the  residue  of  my  estate,  which  iot, 
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the  time  being  is  invested  in  such  bnsineBs/'  Not  alone 
Was  that  portion  of  the  estate  which  was  invested  in  business 
subject  to  the  hazard  of  business,  but  it  was  charged  with  tne 
annuities  to  the  wife  and  daughters,  which  it  was  the  testator's 
expressed  intention  should  be  maintained  at  all  hazard. 
Therrfore,  while  there  h&s  been  an  accximulation  of  profits  in 
the  time  dieting  which  it  has  been  operated  by  the  trustees, 
when  we  ccmsider  that  such  period  has  been  one  of  unusual 
activity  and  large  profits  resulting  from  the  inflation  of 
currency,  sudden  accumulations  of  wealth  by  many  individuals, 
conditions  arising  out  of  the  World  War,  can  we  say  that  the 
holding  of  the  sum  to  meet  the  business  depression,  which 
has  always  heretofore  followed  such  a  period  of  expani^on 
when  conditions  are  being  readjusted  to  thdr  normal  course, 
is  unjustifiable  and  without  reason? 

It  is  to  be  noted,  firsts  that  there  is  no  dffection  in  this  will 
for  an  accumulation  of  profits;  second,  that  the  annuities  are 
not  •to  be  paid  out  of  profits.  These  two  considerations  dis- 
tinguish the  case  imder  consideration  from  Thorn  v.  De 
Breteuil  (179  N.  Y.  64).  New  can  any  intuition  that  the 
income  shall  be  accumulated  to  be  paid  over  at  some  future 
time  to  beneficiaries  be  implied  from  the  terms  of  this  will, 
which  would  render  the  provision  therefor  void  (Cochrane 
V.  Schellj  140  N.  Y.  616),  for  the  reason  that  the  annuity  is 
not  to  be  paid  out  of  income  or  profits  of  the  business  but 
from  the  business. 

In  my  opinion,  section  63  of  the  Real  Property  Law,  which 
by  section  11  (rf  the  Personal  Property  Law  is  made  applicable 
to  estates  in  personal  property  (Matter  of  Harteau,  204  N.  Y. 
292,  300),  does  not  apply  to  the  facts  of  this  case.  Here  there 
is  no  limitation  of  an  expectant  estate,  and  no  suspen^on  of  the 
power  of  alienation  or  of  the  ownership.  The  trustees  are  to 
carry  on  the  business  for  such  time  as  they  deem  for  the  best 
interest  of  the  estate,  with  full  power  of  sale  thereof  at  any  time 
in  their  discretion^  The  business  is  vested  in  the  trustees  with- 
out limitation  over  to  any  person.  The  testator  contemplated 
the  sale  of  the  business  during  the  lifetime  of  the  annuitants, 
for  in  the  15th  clause  of  the  will  he  provided  that  when  the 
trustees  should  sell,  then  he  restricted  the  investment  of  the 
proceeds  from  the  sale  to  investments  in  which  by  law  trustees 

digitized  by  VjOC 


Matter  of  Eohler.  27 

App.  Div.]  First  Department,  Jnly,  1900. 

may  inveBt.  There  is  added  this  very  significant  phrase: 
"  lli^eaf teirwards  the  income  paid  half  yearly  to  my  wife 
and  daughters  as  aforesaid,  diall  of  course  be  limited  to  the 
net  income  arising  from  such  investments."  The  amoxmt  of 
the  profits  arisii^  from  the  business  yrovld  be  problematical, 
and  H  would  have  been  difficult,  if  not  impossible,  to  set 
aside  an  aliquot  part  of  the  business  investment,  whidi  would 
in  all  events  produce  the  sum  of  $25,000  annually^  When 
the  investment  was  in  such  securities  as  trustees  are  allowed 
to  invest,  the  income  is  fiuted  and  such  division  can  easily  be 
made.  Therefore,  the  testator  provided  an  annuity  charged 
upon  the  business  as  a  whole  while  that  was  being  carried 
on  by  the  trustees.  On  the  sale  of  the  business  he  directed 
trusts  to  be  estiU^liahed  in  which  the  amount  was  to  be  paid 
out  of  income  or  profits,  which  according  to  wMl-settled 
I^rinciples  of  law  heretofore  discussed  would  limit  the  amoimt 
to  be  paid  to  Hie  beneficiaries  to  the  net  incc»ne  arismg  from 
sueh  investment.  Then  under  the  18th  clause  of  the  wiU 
if  thero  should  be  any  balanoe  of  the  residuary  estate  remain- 
ing, after  the  trusts  were  created,  that  would  be  divided 
between  his  Ghildnm  share  and  share  alike.  The  piower  ci 
alienation  of  the  assets  in  the  business  was  not  suspended, 
because  at  all  times  the  trustees  had  an  absolute  power  of 
sale,  the  exercise  of  which  would  not  contravene,  but  on  the 
contrary  be  in  furtherance  of  the  terms  of  the  trust.  What 
is  meant  by  the  ''  susp^tifiion  of  the  power  of  alienation  " 
in  the  statutory  provimon  against  x)arpefcuities,  was  clearly 
explained  by  Chief  Judge  Akdiiewb:  '^  But  the  mere  creation 
of  a  trust,  does  not,  ipso  facto j  su^>end  the  power  of  alienation. 
It  is  only  susp^ided  by  such  a  trust,  where  a  trust  term  is 
created,  either  «pressly  or  by  imi^cation  during  the  lexistence 
of  which,  a  sale  by  the  trustee,  would  be  ia  contravention  of 
the  trust.  Where  the  trustee  is  empowered  to  sell  the  land, 
without  restriction  as  to  time,  the  power  of  alienation  is  not 
suspended,  althougih  the  alienation  in  fact  may  be  postponed, 
by  the  non^aotion  of  the  trustee,  or,  in  oonsequence  of  a  dis- 
cretion roposed  in  him,  by  the  creator  of  the  trust.  The 
Statute  of  Perpetuities  is  pointed  only  to  the  suspension  of 
the  power  of  alienation,  and  not  at  all  to  the  time  of  its  actual 
exercise,  and  when  a  trust  for  sale  and  distribution  is  made 
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withjout  restriction  as  to  time,  and  the  trustees  are  empowered 
to  receive  the  rents  and  profits  pending  the  sale  for  the  benefit 
of  beneficiaries,  the  fact  that  the  interest  of  the  beneficiaries  is 
inalienable  by  statute,  during  the  existence  of  the  trust,  does 
not  suspend  the  power  of  alienation,  for  the  reason  that  the 
trustees  are  persons  in  being,  who  can,  at  any  time,  convey 
an  absolute  fee  in  possession."  (Rcbert  v.  Coming,  89  N.  Y. 
226,  235.  See  1  R.  S.  723,  §§  14-16;  now  Real  Prop.  Law 
[ConsoL  Laws,  chap.  50;  Laws  of  1900,  chap.  62],  §  42;  1  R.  S. 
730,  §  63;  now  Real  Prop.  Law,  §  108.) 

In  my  opinion,  Charles  Kohler  intended  primarily  to  secure 
an  annual  income  for  his  wife  and  daughters  of  S26y000  each 
at  all  hazards.  To  accomplish  this  purpose,  be  first  authorized 
his  trustees  to  create  out  of  his  residuary  estate  from  trust 
funds  sufficient  for  the  purpose  from  which  such  annual 
income  should  be  paid.  But  if  the  trustees  decided  to  exercise 
the  discretion  which  he  gave  them  of  continuing  the  business, 
then  the  payments  of  $25,000  to  each  annually  should  be  a 
charge  on  the  business  until  the  trustees  should  exj^cise  the 
power  of  sale,  absolutely  pv^i  to  them  by  his  will,  in  which 
event  the  trustees  were  to  create  the  trusts  sufficient  for  the 
purposes,  invest  the  same  in  such  securities  as  trustees  are 
allowed  to  invest  in  by  law,  and  thereafter  the  annuities  were 
to  cease  and  the  amoimts  payable  were  to  be  paid  out  of 
income  and  were  limited  by  income.  If  ih&ce  was  a  deficiency 
of  income,  the  payment  to  the  beneficiary  would  be  reduced 
If  there  was  a  surplus,  it  would  be  distributable  to  the  pre^ 
sumptive  takers  of  the  next  eventual  estate.  This  construe* 
tion,  in  my  opinion,  carries  into  effect  the  intention  cl  the 
testator  and  makes  efFeetive  each  and  every  portion  of  the 
will,  and  does  not  contravene  any  rule  of  law. 

The  trustees  having  exercised  their  discretion  and  con* 
tinued  the  business,  any  portion  of  the  residuary  estate  that 
was  not  invested  in  the  business  at  the  time  of  the  testotor's 
death  should  be  distributed  to  the  residuary  legatees. 

The  decree  should  be  modified  to  conform  to  this  opinion 
and,  as  modified,  affirmed. 

Clarke,  P.  J.,  and  Laughun,  J.,  concur;  Smith  and 
M£BR£LL,  J  J.,  dissent. 
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Merrell,  J.  (dissenting): 

This  is  an  appeal  from  a  decree  of  the  storogate  of  New 
York  county,  entered  upon  the  report  of  a  referee,  in  pro- 
ceedings for  the  construction  of  the  last  will  and  testament 
of  Charles  Kohler,  deceased,  and  for  an  accounting  of  the 
trustees  of  said  will.  A  proceeding  was  first  begun  before 
said  surrogate  in  which  the  surrogate  wrote  an  opinion  sug- 
gesting, if  the  executors  would  file  an  account  of  their  pro- 
ceedings, that  the  two  proceedings  could  then  be  consdidated 
and  all  of  the  contentions  of  the  parties  could  be  presented 
de  novo  and  without  prejudice.  The  executors  then  filed  an 
iCccount  of  their  proceedings  bringing  their  accounts  down 
to  November  1,  1916,  and  the  proceeding  to  construe  the 
decedent's  last  will  and  testament  and  the  proceeding  to 
account  were  consolidated,  and  the  whole  matter  sent  to  a 
referee.  The  referee  rendered  a  report  on  July  12,  1917, 
which  was  confirmed  by  one  of  the  surrogates  of  New  York 
coimty,  with  the  exception  of  the  finding  respecting  surplus 
income  accruing  from  December  1,  1914,  to  January  18,  1916, 
which  was  the  date  of  the  birth  of  Nils  Kohler  Florman,  the 
child  of  one  of  the  decedent's  daughters.  The  proceeding 
was  thereupon  remitted  to  the  referee,  who  on  September  30, 
1918,  rendered  a  second  report  which  followed  his  first  report, 
and  the  modification  suggested  by  the  surrogate.  The  decree 
appealed  from  was  entered  on  the  21st  day  of  November, 
1918.  All  parties  have  appealed,  except  the  special  guardian 
of  Nils  Kohler  Florman,  the  aforesaid  infant  son  of  the  testa- 
tor^s  daughter,  Olga  Florman. 

Charles  Kohler,  the  testator,  executed  his  will  on  the  15th 
day  of  July,  1912,  and  died  on  the  4th  day  of  June,  1913, 
a  little  less  than  a  year  after  the  will  was  made. '  On  the 
9th  of  July,  1913,  decedent's  will  was  admitted  to  probate 
and  letters  testamentary  issued  to  the  petitioners  herein, 
Veronica  M.  Kohler,  decedent's  widow,  and  William  B.  Ellison 
and  iEUchard  W.  Lawrence,  who  were  the  three  executors  and 
trustees  named  therein.  At  the  time  of  his  death  the  decedent 
had  three  daughters,  Olga  V.  Florman,  then  about  nineteen 
years  of  age.  Vera  M.  Kohler,  eleven  years  of  age,  and  Rita 
M.  Kohler,  ten  years  of  age.  Veronica  M.  KoMct,  decedent's 
widow,  and  also  one  of  his  trustees,  is  also  the  testamentary  t 
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guardian  of  the  two  minor  children,  Vera  M.  Kohler  and  Rita 
M,  Kohler.  The  decedent  devised  certain  real  estate  and 
personal  property  to  his  widow  and  made  a  lai^ge  number  of 
specific  bequests.  Numerous  of  these  bequests  were  to  persons 
either  in  his  employ  or  employed  by  business  concerns  in  which 
he  wae  interested.  At  the  time  of  his  death  decedent's  prin* 
cipal  business  was  conducted  in  the  name  of  Kohler  &  Camp- 
bell. This  company  carried  on  an  extensive  business  in  the 
manufacture  of  pianos  in  the  city  of  New  York,  which  en^- 
prise  was  owned  entirely  by  testator  at  the  time  of  his  death. 
Since  decedent's  death  this  business  has  been  incorporated 
by  his  executors,  and  the  estate  holds  all  of  the  capital  stock 
of  the  new  corporation,  except  1,000  shares  which  are  allied 
to  have  been  assigned  to  the  president  of  the  corporation. 
The  decedent  was  also  interested  in  seven  other  corporations 
engaged  also  in  the  business  of  building  pianos  and  their 
parts.  The  decedent  owned  the  majority  of  the  stock  in 
these  other  piano  enterprises  and  held  promissory  notes  of 
such  companies  to  a  considerable  amount.  No  inventory  was 
ever  made  of  the  assets  of  decedent's  estate,  as  required  by 
law.  A  proceeding,  however,  was  taken  to  assess  the  estate 
for  the  purpose  of  fixing  inheritance  taxes,  and  such  assess- 
ment has  been  used  by  the  executors  and  trustees  in  th^ 
several  accounts  as  the  basis  of  the  valuation  of  the  assets 
which  came  into  their  hands.  Of  course,  such  an  assessment 
is  Uttle  evidence  of  actual  value,  and  has  no  more  probative 
force  than  proof  of  the  assessed  value  placed  upon  real  or 
personal  property  by  local  assessors  for  the  purpose  of  taxation. 
Howev^  that  may  be,  the  accounts  of  the  executors  and 
trustees  which  have  been  filed  have  used  the  valuations  fixed 
by  the  appraiser  in  the  above-mentioned  proceedings  for  the 
purpose  of  showing  the  value  of  decedent's  estate  which  came 
into  their  hands.  As  shown  by  the  first  account,  dated 
December  1,  1914,  the  testator  left  a  very  large  estate.  In 
this  account  the  executors  charged  themselves  with  $4,988,- 
740.81.  This  sum  includes  approximately  $681,224,01  of 
income  which  the  estate  had  produced  after  paying  $100,000. 
to  the  widow  and  daughters  as  income  for  the  fii-st  year  to 
which  they  were  entitled  under  the  will.  Of  the  aforesaid 
sum  of  $4,988,740,81,.  approximately  $3,200,000  was  stated 
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as  the  value  of  deced^it's  interest  in  the  business  of  Kohler 
&  Campbell  and  the  other  piano  enterprises  in  whioh  he 
was  interested.  On  this  first  aceounting  the  executors  reported 
that  they  had  expended  and  disbursed  during  this  first  year 
the  sum  of  $688,428.09,  which  left  a  balance  th^  in  ih&r 
hands  of  $4,800,312.72,  leaving  a  net  balance  c(  over  $1,000,000 
after  deducting  the  value,  as  aforesaid,  of  decedent's  own 
business  and  the  other  piano  enterprises,  as  fixed  by  tdie 
appraiser  for  the  piupose  of  taxation.  This  sum  inchidad 
notes  of  the  aforesaid  companies  held  by  decedent  at  the 
time  of  his  death,  aggregating  approximately  $300,000.  These 
notes  have  be^a  considered  most  excell^it  security  and  have 
been  up  to  this  time,  so  far  as  disclosed,  retained  in  the  estate 
by  the  trustees.  After  providing  for  the  several  l^g^ies  above 
m^itioned  the  decedent  left  his  country  place  together  with^ 
all  household  furniture  and  property  therein  to  his  widow. 

The  clauses  of  the  will  which  aiB  here  in  dispute  and  cca> 
owning  which  construction  is  asked  are  as  follows: 

"  Sixth.  I  give,  devise  and  bequeath  to  the  following 
employees  of  the  concerns  in  which  I  am  interested,  pro- 
vided, however,  that  they  are  such  employees  at  the  time 
of  my  decease:  Frederick  Phannstiehl,  Two  thousand  dollars 
($2,000);  Thomas  Donquardt,  Two  thousand  dollars  ($2,000); 
Owen  McManus,  One  thousand  dollars  ($1,000) ;  Frank  Bartel, 
One  thousand  dollars  ($1,000);  William  L.  Eneeble,  One 
thousand  dollars  ($1,000);  William  Barton,  One  thousand 
dollars  ($1,000);  Jos^h  Fiala,  One  thousand  dollars  ($1,000) 
and  Herbert  Lajoie,  One  thousand  dollars  ($1,000). 

"Each  of  the  foregoing  bequests  shall  lapse  in  case  ibe 
legatee  shall  not  be  in  my  employment,  or  in  the  employment 
of  one  of  the  concerns  in  which  I  am  financially  interested 
at  the  time  of  my  decease. 

"  I  also  give,  devise  and  bequeath  the  sum  of  Five  bundled 
dollars  ($500)  to  such  of  the  other  employees  of  the  businesses 
carried  on  under  the  names  of  Kohler  &  Campbell  and  the 
Autopiano  Company,  as  shall  be  in  the  employ  of  Uiese  two 
concerns  at  the  time  of  my  death  and  for  fifteen  (15)  years 
or  more  prior  thereto.     *    *    * 

"  Eighth.  All  the  rest,  residue  and  remainder  of  my  estate,* 
both  real  and  personal,  and  of  whatso^rar  description'  aouk 
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wheresoever  situated,  I  give,  devise  and  bequieatb  unto  my 
Trustees  hereinafter  named,  in  trust,  as  follows: 

^^  First  To  set  aside  out  of  my  said  residuary  estate  a 
share  or  portion  thereof  sufficient  for  the  purpose,  and  to 
hold  the  same  in  trust,  for  my  daughter,  Olga  V.,  investing 
and  reinvesting  the  same  from  time  to  time  and  paying  ov«r 
the  sum  of  Twenty-five  thousand  dcdlars  ($25,000)  per  annum, 
payable  semi-annually  during  her  natiu'al  life,  and  in  addition 
thereto  when  she  arrives  at  the  age  of  twenty-five  (25)  to 
pay  over  to  her  the  sum  of  One  hundred  thousand  dollars 
($100,000);  when  she  airives  at  the  age  of  thirty-five  (35)  a 
further  sum  of  One  hundred  thousand  dollars  ($100,000) ;  and 
when  she  arrives  at  the  age  of  forty-five  (45),  a  further  sum 
of  One  hundred  thousand  dollars  ($100,000),  and  upon  her 
death,  io  pay  over  the  balance  remaining  unpaid  of  tiie  idiare 
or  portion  of  my  said  residuary  estate  so  set  aside  for  her 
benefit  as  aforesaid,  to  such  of  her  issue  as  shall  be  living  at 
her  death,  share  and  share  alike.  Should  any  of  her  issue 
die  before  her,  leaving  issue  at  her  death,  then  such  issue 
shall  take  in  equal  shares  the  share  the  parent  would  have 
received  had  he  or  she  survived  her  death.  Should  my  said 
daughter,  Olga,  die  leaving  no  issue  surviving  her,  then,  in 
that  event,  the  said  «haxe  or  portion  herein  provided  for  h^ 
shall  pass  into  and  become  part  of  my  residuary  estate.  *  *  ♦ 

'^Fawrth.  To  s^  aside  out  of  my  said  readuary  estate,  a 
share  or  portion  thereof  sufficient  for  the  purpose,  and  to 
hold  the  same  in  trust  for  my  wife,  Veronica  M.  Kohler,  invest- 
ing and  reinvestmg  the  same  from  time  to  time,  and  pacing 
over  the  sum  of  Twenty-five  thousand  dollars  ($25,000)  per 
annum  payable  semi-annually  during  her  natural  life.    *    *     * 

"  Eleventh.  I  hereby  give  my  said  Trustees  heireinafter 
named,  the  survivors  and  successors  in  trust,  as  full  power 
and  authority  over  my  said  personal  aiKl  real  estate  as  I 
myself  now  possess,  to  sell  the  same  for  cash  or  on  mortgage 
at  public  or  private  sale;  to  mortgage,  lease,  hold  and  manage 
the  said  realty  until  in  their  discretion  a  sale  ther^  is  made, 
and  meanwhile  to  receive  and  collect  the  rents,  issues  and 
profits  thereof,  and  to  care  for,  repair,  insure,  and  in  case  of 
destruction  by  fire,  or  otherwise,  to  rebuild,  remodel  or  repair 
any  building  on  said  real  estate  in  their  care,  and  to  receive^ 
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collect,  invest  and  reinvest  the  said  personal  property,  and 
to  receive  and  collect  the  interests  and  profits  as  fully  and 
freely  as  I  myself  mi^t  do  in  my  lifetime,  and  to  pay  the 
same  over  as  hereinbefore  directed. 

"  Twelfth.  I  hereby  authorize  and  empower  my  Trustees 
hereinafter  named  at  their  discretion  to  retain  the  investments 
of  my  property  in  the  form  in  which  they  may  be  at  my  death, 
and  I  also  hereby  authorize  and  empower  my  Trustees  to 
continue  any  business  now  owned  and  carried  on  by  me  in 
the  City  of  New  York  or  elsewhere  during  such  period  of 
time  as  in  their  discretion  they  conmder  it  to  be  of  benefit 
to  my  estate.  Should  the  continuing  of  said  investment  or 
the  continuing  of  my  said  business  by  my  said  Trustees  as 
aforesaid,  prove  to  be  unprofitable  to  my  estate,  I  hereby 
direct  that  upon  no  account  ^all  they  be  held  liable  for  any 
loss  or  damage  my  estate  may  sustain  by  reason  of  such 
ccmtinuance. 

"  Thirteenth,  In  the  continuing  of  my  business  as  herein 
directed  if  the  shares  or  portions  set  aside  for  my  daughters 
as  hereinbefore  directed  are  already  invested  in  such  business, 
then  it  is  my  desore  that  they  so  remain  \mtil  the  business 
is  sold  by  my  Trustees,  and  I  so  direct. 

"  Fourteenth,  And  I  hereby  direct  that  while  such  business 
is  being  carried  on  by  my  Trustees  as  aforesaid,  and  while 
the  shares  or  porticms  set  aside  for  my  dau^ters  remain  in 
said  business  as  aforesaid,  the  sum  of  Twenty-five  thousand 
dollars  ($25,000)  in  half-yearly  payments  shall  be  yearly  paid 
to  each  of  my  daughters  out  of  said  business,  the  sum  of 
Twenty-five  thousand  dollars  ($25,000)  in  half-yearly  payments 
shall  be  yearly  paid  to  my  wife  also  out  of  i^id  business.  The 
said  yearly  payments  of  Twenty-five  thousand  dollars 
($25,000)  to  each  of  my  daughters  as  aforesaid  and  Twenty- 
five  thousand  dollars  ()^,000)  to  my  wife  are  to  be  made 
in  Keu  of  profits  and  interest  and  irrespective  of  what  the 
profits  of  the  business  are,  that  is  to  say,  in  the  event  of  the 
profits  of  the  business  in  any  year  being  in  excess  of  the  aggre- 
gate of  said  yearly  payments  to  my  wife  and  daughters,  such 
payments  shall  not  be  increased;  and  on  the  other  hand, 
should  the  profits  of  the  business  be  less  than  the  aggregate 
App.  Div.— V0L.CXCIII.        3 
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of  said  yearly  payments  to  my  wife  and  dau^teors,  such 
payments  shall  not  be  decreased  —  they  shall  be  maintained, 
and  I  so  direct,  and  in  the  event  of  there  being  a  deficit,  that 
is  to  say,  if  the  profits  of  the  business  do  not  equal  the  aggre- 
gate of  the  payments  to  be  made  to  my  wife  and  dau|^ters 
as  aforesaid,  then,  in  that  event,  such  deficit  shsdl  be  made 
good  out  of  the  residue  of  my  estate,  which  for  the  time  being 
is  invested  in  such  business. 

'^Fifteenth.  Wh^i  in  the  judgment  and  discretion  of  my 
Trustees,  they  think  it  advisable  that  the  said  bufiiness 
should  be  sold,  then,  in  that  event,  I  hereby  restrict  the 
investment  of  the  proceeds  received  from  the  sale  of  said 
business  ot  from  the  sale  or  conversion  of  any  of  my  jxropearty, 
real  or  personal,  to  investments  in  which  by  law  Trustees 
may  invest.  Thereafterwards  the  income  paid  half-yearly  to 
my  wife  and  daughters  as  aforesaid,  dxall  of  course  be  limited 
to  the  net  income  arising  from  such  investments,  and  the 
said  yearly  payments  of  Twenty-five  thousand  dollars  ($25,000) 
to  my  wife  and  daughters  respectively  as  aforesaid  diall 
thereupon  cease.     *     *    * 

"  Eighteenth.  Should  there  be  any  balance  or  residuary 
estate  remaining  after  the  bequests  hereinbefore  provided 
for,  including  the  trusts  also  hereinabove  created,  then,  I 
give,  devise  and  bequeath  the  same  to  my  said  children  to 
be  divided  between  them  share  and  share  alike." 

As  above  stated,  after  the  proceeding  was  commenced  by 
the  executors  to  construe  decedent's  will,  the  last  accoimt  of 
December  1,  1916,  was  filed.  Prior  to  the  filing  of  thafc 
accoimt,  the  account  of  the  executors  for  the  year  ending 
December  1, 1915,  bad  been  filed  and  a  decree  entered  thereon. 
These  accounts  all  set  forth  a  full  statement  of  the  income 
received  by  the  executors  as  well  as  the  executors'  disburse- 
ments, and  it  is  disclosed  therein  that  the  decedent's  widow 
and  his  three  daughters  have  received  since  decedent's  death 
the  annual  payments  of  $25,000  each  as  directed  in  the  8th 
clause  of  decedent's  will.  The  2d  and  8d  paragraphs  of  the 
aforesaid  8th  clause  set  up  trusts  for  the  benefit  of  decedent's 
two  remaining  daughters  in  exactly  the  same  language  as 
above  set  forth  in  the  1st  paragraph,  for  the  eldest  daughter, 
Olga. 
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On  March  16, 1916,  a  decree  was  entered  settling  the  accounts 
of  the  executors  tp  December  1,  1914,  and  directing  the 
executors  to  deliver  to  themselves  as  trustees  all  of  the  estate 
which  then  remained  in  their  hands.  Prior  to  the  filing  of 
the  aforesaid  account  of  December  1,  1914,  the  executors 
had  elected  to  turn  over  all  of  the  assets  and  property  of 
Kohler  &  Campbell  to  a  new  corporation,  known  as  Kohler  & 
Campbell,  Inc.  At  the  time  of  such  accounting  the  executors 
held  8,000  shares  of  stock  in  this  company  set  forth  in  the 
accoimt  as  being  of  the  value  of  $1,177,972.31.  This  stock 
appears  in  Schedule  Bl  of  the  account  under  the  head, 
"  Personal  property  imsold  at  appraised  values."  This,  with 
other  securities  set  forth  in  this  schedule,  aggregates  the  sinn 
of  $3,980,232.40.  The  aforesaid  decree  of  March  16,  1915, 
directed  the  executors  to  turn  over  to  themselves  as  trustees 
all  of  these  securities  and  aUoxved  full  commissions  to  the 
executors  thereon.  In  the  account  of  November,  1916,  upon 
which  the  decree  appealed  from  was  entered,  it  appears  that 
there  was  at  that  time  surplus  income  on  hand  amoxmting 
to  $1,278,559.95,  which  is  also  the  amount  of  surplus  income 
as  set  forth  in  the  decree  settling  such  accoimt.  In  Schedule 
B  of  the  accoimt  of  December  1,  1915,  under  the  head, 
"  Personal  property  unsold  at  appraised  values,"  are  set  forth, 
among  other  securities,  6,950  shares  of  stock  in  Kohler  & 
Campbell,  Inc.,  of  the  appraised  value  of  $1,023,387.50.  The 
same  number  of  shares  still  remain  in  the  hands  of  the  trustees. 
The  trustees  continued  to  hold  all  of  the  estate  in  practically 
the  same  condition  as  when  it  came  into  their  hands  imder 
the  first  decree,  ^ter  the  opinion  of  the  surrogate  was 
handed  down  and  on  March  16,  1916,  the  trustees  claim  to 
have  divided  the  entire  estate  so  remaining  in  their  hands 
into  four  trust  funds.  For  this  pmpose  the  trustees  made 
certain  bookkeeping  entries  to  the  effect  that  they  had  created 
the  four  trusts  directed  by  the  8th  paragraph  of  decedent's 
will  as  follows:  Veronica  M.  Kohler,  $881,831.24;  Olga  V. 
Florman,  $1,182,028.89;  Vera  M.  Kohler  $1,182,028.89;  Rita 
M.  Kohler,  $1,182,028.89;  total,  $4,427,917.91.  The  aforesaid 
aggregate  trust  fund  includes  the  $4,300,312.72  paid  to  the 
trustees  by  the  executors  under  the  decree  of  March  16,  1915, 
together  with  an  unproductive  piece  of  real  estate  estimated 
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to  be  worth  $110,000  and  an  increase  of  principal  on  the  sum 
turned  over  by  the  executors  to  the  trustees,  amounting  to 
the  sum  of  $17,605.19.  The  trustees  assert  that  the  afore- 
said fund  for  the  benefit  of  decedent's  widow  is  neces- 
sary to  produce  $25,000  a  year,  and  that  the  aforesaid  sums 
for  each  of  decedent's  daughters  must  necessarily  be  held  in 
order  to  produce  $25,000  each  a  year  and  the  $300,000  necessary 
for  the  purpose  of  paying  to  each  daughter  the  three  pay- 
ments (rf  $100,000  each  under  the  8th  clause  of  decedent's  will. 
It  appears,  however,  that  the  trustees  have  arbitrarily  appor- 
tioned what  they  claim  to  be  the  net  value  of  the  estate  among 
the  several  trusts  without  any  regard  whatever  for  the  amoxmt 
of  income  which  those  separate  funds  have  produced,  and  are 
now  producing,  or  which  in  the  future  they  may  produce.  The 
trustees  state  that  their  estimate  of  the  sum  necessary  is  based 
upon  the  proposition  that  they  may  at  some  future  time  be 
compelled  to  invest  the  trust  estate  in  securities  which  would 
not  net  to  exceed  three  and  one-half  per  cent  per  annum. 
Between  the  date  of  testator's  death,  on  June  4,  1913,  and 
November  1,  1916,  a  period  of  only  a  little  more  than  three 
years,  the  executors  and  trustees  have,  beyond  the  annual 
payment  of  $100,000  income  to  testator's  widow  and  three 
daughters,  accumulated  income  from  the  decedent's  estate 
am.ounting  to  the  sum  of  $1,869,783.96,  of  which  amount  the 
aforesaid  sum  of  $581,224  was  turned  over  to  the  trustees 
under  the  decree  of  March  16,  1915.  It  is  claimed  by  the 
decedent's  three  daughters  that  under  the  8th  clause  of  dece- 
dent's will  the  duty  devolved  upon  the  trustees  to  immediately 
set  apart  the  trusts  therein  mentioned,  and  that  they  should 
be  no  larger  than  necessary  to  produce  the  sums  therein  men- 
tioned, and  as  soon  as  the  executors  and  trustees  could  marshal 
the  assets  of  the  estate,  with  due  regard  to  the  best  interests 
of  the  estate,  that  the  remainder  over  should  immediately  be 
distributed  to  the. three  daughters  under  the  true  residuary 
clause  of  decedent's  will.  The  trustees  claim  that  they  have 
by  the  aforesaid  bookkeeping  entries  set  up  said  trusts,  and 
that  they  have  a  right  to  hold  all  sums  therein  mentioned  for 
the  purposes  of  the  trusts'.  The  tiustees  concede  that  no 
reason  appears  in  the  will  for  the  postponement  of  the  setting 
up  of  the  aforesaid  trusts,  but  claim  that  they  have  already 
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performed  their  duty  in  that  respect.  Decedent's  three 
daughters  also  assert  that  if  it  should  be  held  that  the  trustees 
have  in  fact  set  up  the  trusts  in  question,  their  action  in  that 
regard  has  been  an  abuse  of  discretion  for  the  reason  that  the 
trust  funds  are  excessively'  large  and  thereby  the  residuary 
legatees  are  deprived  of  the  large  sums  of  money  to  which  they 
claim  to  be  entitled  under  the  residuary  clause  of  decedent's 
will.  The  special  guardian  of  the  infant  Nils  Kohler  Florman 
contends  that,  the  three  life  beneficiaries  having  already 
received  the  annual  pajrment  of  $25,000  each,  all  of  the  past 
accumulations  of  income  are  payable  to  the  infant  and  to  the 
persons  who  are  presimiptively  entitled  to  the  remainder  of 
the  estate  upon  the  death  of  the  life  tenants,  and  that  such 
rule  applies  to  all  surplus  income  which  may  hereafter  be 
received.  The  learned  surrogate  held  when  the  first  proceeding 
was  instituted  before  him  that  the  trustees  had  at  that  time 
failed  to  set  up  the  trusts  created  in  decedent's  will,  and  that 
all  of  the  surplus  income  which  had  up  to  that  time  accumu- 
lated was  a  part  of  the  residuary  estate,  and  further  held  that 
when  the  trustees  should  create  and  constitute  the  trust  funds 
which  they  are  directed  to  constitute  under  the  8th  clause  of 
the  will,  thereafter  all  accumulations  on  the  four  trust  funds 
should  be  disposed  of  as  follows:  "  The  trustees  having  once 
constituted  the  trust  funds  as  herein  provided,  thereafter  all 
accumulations  on  the  four  trust  funds  should  be  disposed  of 
as  follows:  In  the  case  of  subdivision  1,  for  Mrs.  Florman,  all 
excess  income  should  be  applied  according  to  the  rule  in 
Spencer  v.  Spencer.  All  surplus  for  a  particular  year  diould 
be  paid  over  to  the  holder  of  the  next  eventual  estate,  that  is, 
to  the  issue  of  Mrs.  Florman,  at  the  time  of  such  payment.  If 
at  such  time  a  deficit  exists  in  the  annual  payments  made  to 
Mrs.  Florman  theretofore,  such  deficit  should  be  payable,  first, 
out  of  the  surplus.  In  the  case  of  the  trust  funds  for  the  two 
minor  children,  under  subdivisions  second  and  third,. a  similar 
disposition  of  the  income  should  be  made,  except  that  all 
accumulations  not  needed  for  past  deficit  should  be  paid  to 
those  entitled  to  the  next  eventual  estate.  That  is,  if  there  be 
issue,  they  take.  If  there  be  no  issue,  then  those  entitled  under 
paragraph  eighteenth  will  take.'*  (96  Misc.  Rep.  465,  456.) 
When,  however,  the  accoimt  was  filed  and  the  proceedings 
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were  consolidated,  the  learned  referee  held  and  the  surrogate 
has  detemuned  that  under  decedent's  last  will  and  testament 
none  of  the  trusts  can  be  created  until  testator's  business  has 
been  disposed  of,  and  that  the  alleged  setting  up  of  the  tiusts 
by  the  aforesaid  bookkeeping  entries  was  premature;  that  all 
of  the  surplus  income  belongs  to  the  trust  funds  of  the  three 
children  and  must  be  distributed  pursuant  to  section  63  of  the 
Real  Property  Law.  That  statute  provides  as  follows : ''  When, 
in  consequence  of  a  valid  limitation  of  an  expectant  estate, 
there  is  a  suspension  of  the  power  of  alijenation,  or  of  the 
ownership,  during  the  continuance  of  which  the  rents  and 
profits  are  undisposed  of,  and  no  valid  direction  for  their 
accumulation  is  given,  such  rents  and  profits  shall  belong  to 
to  the  parsons  presumptively  entitled  to  the  next  eventual 
estate/'  (Consol.  Laws,  chap.  50  [Laws  of  1909,  chap.  52], 
§  63,  afi  amd.  by  Laws  of  1916,  chap.  364.) 

In  other  words,  the  learned  referee  and  the  surrogate  have 
held  that  all  of  this  vast  amount  of  surplus  income  will  go  to 
persons  whom  the  testator  clearly  intended  should  take  only 
the  lemainder  over  of  the  trust  funds  upon  the  death  of 
the  life  beneficiaries.  Upon  such  theory,  assuming  that  the 
annual  surplus  is  $600,000,  the  distribution  of  that  income 
should  be  as  follows: 

To  Olga's  infant  child  as  the  next  eventual  owner 

of  Olga's  estate $200,000 

To  Olga  as  eventual  owner  of  onej-half 

of  her  sister  Vera's  estate $100,000 

To  Olga  as  eventual  owner  of  one-half 

of  her  sister  Rita's  estate 100,000 

200,000 

To  Vera  as  eventual  owner  of  one-half  of  her  sister 

Rita's  estate 100,000 

To  Rita  as  eventual  owner  of  one-half  of  her  sister 

Vera's  estate 100,000 


$600,000 


The  referee  seems  to  have  held  that  th^^  is  no  surplus 
income  from  the  fund  to  be  set  apart  for  the  decedent's  widow 
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although  under  the  8th  clause  of  decedent's  will  hco*  trust  fund 
should  be  set  aside  in  the  same  manner  as  the  trust  funds  of 
the  other  life  beneficiaries.  Of  course,  the  remaindisr  over  of 
the  trust  fund  for  her  benefit,  upon  the  death  of  Mrs.  Kohler, 
remains  imbequeathed  and  unquestionably  passes  under  the 
residuary  clause  of  decedent's  will.  Under  the  first  opinion 
of  the  surrogate,  which  in  this  respect  is  in  harmcmy  with  the 
conclusions  of  the  referee  and  the  decree  of  the  surrogate 
entered  thereon,  the  remaindermen  would  take  the  surplus 
income  from  the  trust  for  the  benefit  of  Mrs.  Kohler  as  being 
the  owners  of  the  next  eventual  estate,  and  the  income  upon 
the  trust  funds  for  the  benefit  of  decedent's  three  daughters 
would  also  go  to  those  persons  who  were  found  to  be  pre- 
sumptively entitled  to  the  remainder.  I  am  convinced  that 
the  testator  never  contemplated  any  such  divimon  of  the 
income  from  his  estate  as  is  brought  about  by  such  construc- 
tion. The  chief  diflBculty,  it  seems  to  me,  arises  from  the  fact 
that  the  trustees  have  failed  to  perform  their  duty  and  have 
endeavored  to  take  and  retain  possession  permanently  of  testar 
tor's  entire  estate  for  the  purpose  of  creating  the  trust  funds 
which  it  was  their  duty  to  set  up  imder  the  8th  clause  of 
decedent's  vnW.  Under  that  clause  it  was  the  duty  of  the 
trustees  to  immediately  set  aside,  either  separately  or  in  eolido, 
funds  sufficient  for  the  purpose  of  creating  an  annual  income 
of  $100,000  and  for  the  purpose  of  paying  to  each  of  decedent's 
daughters  $300;000  at  the  times  therein  specified.  It  is 
clear  that  the  testator  intended  to  leave  the  amount  of  such 
funds  somewhat  to  the  discretion  of  the  trustees.  The  trustees 
could  also  exercise  their  discretion  as  to  what  securities  should 
be  placed  in  such  trust  funds,  but  the  paramount  intention 
of  the  testator  seems  to  have  been,  t&king  a  reasonable  time 
to  close  up  decedent's  business  and  to  marshal  the  assets, 
that  nothing  remained  for  the  trustees  to  do  except  to  create 
the  trusts  and  distribute  the  remainder.  It  has  been  claimted 
by  several  of  the  parties  and  seems  to  be  still  claimed  by  the 
trustees  that  they  have  the  authority  arbitrarily  to  say  that 
the  whole  of  decedent's  estate  is  necessarily  held  in  these  trust 
funds.  I  am  convinced  that,  under  the  clause  of  decedent's 
will  which  gives  to  the  trustees  authority  to  carry  on  decedent's 
business  and  to  continue  the  securities  held  by  decedent  ^a^^ 
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the  time  of  his  death,  the  trustees  received  no  additiozial 
authority  and  no  powers  in  trust  except  for  the  purpose  of 
accomplishing  the  things  which  they  were  directed  to  accom- 
phsh  in  the  due  administration  of  decedent's  estate.  Those 
things  were  three  in  number:  Firsts  to  pay  decedent's  debts 
and  general  l^acies.  Second^  to  create  the  trust  funds  directed 
to  be  created  under  the  8th  clause  of  the  will.  Thirds  to 
distribute  the  residue  and  remainder  of  decedent's  property 
to  the  residuary  l^atees  named  in  the  18th  clause  of  decedent's 
will.  As  above  stated,  the  learned  referee  and  the  sxirrogate 
have  held  that  this  trust  cannot  in  the  first  instance  be  set 
up  until  decedent's  business  is  sold,  and  a  great  deal  of  stress 
has  been  laid  upon  the  fact  that  it  is  necessary  for  the  executors 
to  carry  all  property  of  these  manufacturing  enterprises  which 
the  decedent  either  individually  owned  or  in  which  he  was 
interested  at  the  time  of  his  death.  A  casual  reading  of 
decedent's  will  would  indicate  that  it  was  his  intention  to 
create  the  trusts  immediately,  and  that  the  provisions  were 
support  provisions  which  authorized  the  trustees  to  make 
payments  on  income  dating  from  the  date  of  decedent's 
death.  Under  the  14th*  clause  of  decedent's  will  he  specifically 
gave  to  the  trustees  the  right  to  invest  the  trust  fimds  in 
decedent's  bi&iness  or  to  permit  such  funds  to  remain  therein 
invested.  Such  could  not  be  the  case  if  such  trusts  could  not 
be  created  until  after  the  business  was  sold. 

It  has  also  been  argued  by  the  appjellants  that  the  word 
''  businesses,"  as  used  by  the  decedent  in  his  will,  showed 
an  intention  that  the  trustees  should  hold  the  estate  together 
and  continue  to  run  all  of  these  various  enterprises.  It 
is  clear  to  me  that  the  decedent  only  authorized  the  trustees 
to  carry  on  his  business  for  a  limited  time,  and  only  for  such 
a  reasonable  tinoe  as  would  enable  them  to  marshal  the  assets 
of  the  estate  without  sacrifice,  create  the  trust  funds  and 
distribute  the  balance.  While  it  is  true  that  the  testator 
states  in  his  will  that  his  trustees  shall  have  a  discretion 
respecting  the  carrying  on. of  his  business  and  the  right  to  hold 
securities  owned  by  him  at  the  time  of  his  death,  I  am  of  the 
opinion  that  the  testator  had  in  mind  only  the  usual  and  reason- 
able discretion  which  is  conferred  by  law  upon  executors  and 
trustees  in  the  usual  and  ordinary  administration  of  all  estates. 
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Testator  knew  his  estate  to  be  large  and  that  it  would  neces- 
sarily take  the  executors  a  coni^derable  length  of  time  to 
marshal  the  assets^  and  that  before  the  estate  could  be  settled 
it  would  undoubtedly  be  necessary  for  the  ^ecutors  to  carry 
on  any  business  in  which  the  decedent  was  ^igaged;  for  some 
length  of  time,  at  least.  Realizing  this,  he  placed  in  his  will 
the  afcnresaid  provisions  respecting  the  executors'  discretion  to 
carry  on  his  business.  No  time,  however,  is  specified  within 
which  Hie  business  should  be  closed  out,  and  the  business  is  not 
directed  to  be  carried  on  for  the  benefit  of  any  particular 
ben^ciary  or  any  group  of  beneficiaries.  It  must  be  conceded 
that  whatever  power  was  intended  to  be  conferred  mii^t  be 
exercised  within  the  lifetime  of  his  dajighters  for  whose  benefit 
the  trusts  were  to  be  set  up  and  the  income  therefrom  paid 
during  tbeir  Uves.  It  very  often  happens  that  a  testator 
directs  his  executor,  by  testamentary  provision,  to  pay  his 
debts  and  funeral  expenses,  still  such  a  provision  does  not 
^ilarge  the  usual  and  ordioary  powers  or  duties  of  an  executor. 
Ex  officio,  ^cecutors  or  trustees  have  no  authority  or  power  to 
carry  on  a  decedent's  business.  It  is  only  v^ten  such  power  is 
conferred  by  a  testator  in  dear,  exjAidt  and  tmegmwcal  language 
thai  such  power  exists.  (TTiflis  v.  Sharp,  113  N.  Y.  586; 
ColunHms  Waieh  Co.  v.  Hodenpyl,  136  id.  430.)  This  rule  is 
w^  stated  by  Judge  Andrews  in  the  Sharp  case,  as  follows: 
''  By  the  general  rule  the  death  of  a  trader  puts  an  end  to  any 
trade  in  which  he  was  engaged  at  the  time  of  his  death,  and  an 
executor  or  administrator  has  no  authority  virtute  officii  to 
continue  it,  except  fear  the  temporary  purpose  of  converting 
the  assets  employed  in  the  trade  into  money.  *  *  *  But 
a  testator  may  authorize  or  direct  his  executor  to  continue  a 
trade  or  to  employ  his  assets  in  trade  or  business,  and  such 
authority  or  direction,  if  strictly  pursued,  will  protect  the 
executor  from  responsibility  to  those  claiming  under  the  wUl, 
in  case  of  loss  happening  without  his  fault  or  n^ligence,  and 
also  ^ititle  him  to  indemnity  out  of  the  estate  for  any  liability 
lawfully  incurred  within  the  scope  of  the  power.  *  *  *  The 
courts,  while,  they  have  sustained  with  substantial  unanimity 
the  validity  of  a  direction  of  a  testator  in  his  will  ihsA  his  trade 
should  be  cootinued,  whether  his  business  was  that  of  a  sole 
trader  or  of  a  firm  of  which  he  was  a  member,  have  applied 
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stringent  rules  of  oonstruction  in  ascertaining  both  the  exist- 
ence and  extent  of  the  authority  of  the  executor.  In  the  first 
place,  the  intention  of  a  testator  to  confer  upon  an  executor 
power  to  continue  a  trade  must  be  found  in  the  diredy  expUcU 
and  unequivocal  language  of  the  vnll,  or  else  it  wiU  not  he  deemed 
to  have  been  conferred  *  *  *,  and  in  the  next  place  a  power, 
simplicUer,  to  cany  on  the  testator's  trade,  or  to  continue  his 
business  in  a  firm  of  which  he  was  a  partner  without  any- 
thing more,  will  be  construed  as  an  authority  simply  to  carry 
on  the  trade  or  business  with  the  fund  already  invested  in  it 
at  the  time  of  the  testator's  death,  find  to  subject  that  fund 
only  to  the  hazards  of  the  trade  and  not  ihe  general  assets  of 
the  estate." 

The  rule  is  similarly  stated  in  18  Cyc.  at  pages  241- 
243,  from  which  the  following  is  a  brief  quotation:  "  The 
general  rule  is  that  neither  an  executor  nor  an  administrator 
is  justified  in  placing  or  leaving  assets  in  trade,  for  this  is  a 
hazardous  use  to  permit  of  trust  moneys;  and  trading  lies 
outside  the  scope  of  administrative  functions*  *  ♦  ♦ 
Good  discretion,  however,  may  require  some  latitude  in  domng 
out  the  decedent's  business,  and  this  a  probate  court  will  duly 
consider  when  passing  upon  the  representative's  accounts. 
The  personal  representative  may  be  justified  in  continuing  the 
business  of  the  deced^it  so  far  as  is  necessary  for  the  purpose 
of  winding  up  the  same  and  converting  the  assets  into  money 
or  carrying  out  existing  contracts  of  the  decedent.  ♦  *  * 
Under  circumstances  not  clearly  imprudent,  an  executor  may 
pursue  an  authority  plainly  conferred  upon  him  by  the  will  in 
continuing  a  decedent's  business;  although  less  oa  an  executor 
periiaps  tiiskn  as  one  specially  empowered  and  so  honored  or 
biu'dened  by  his  testator's  personal  confidence." 

Having  in  mind  these  rules  and  the  probable  necessity  of 
carrying  on  his  business,  for  a  time,  at  least,  the  testator 
inserted  in  his  will  the  aforesaid  provisions,  which  would  save 
his  execjutors  harmless  from  any  personal  loss  during  the  period 
when  decedent's  business  must  necessarily  'be  carried  on  by 
them  in  the  due  administration  of  his  estate.  Jt  cannot  be 
contended,  however,  that  under  any  power  or  direction  coBfc- 
tained  in  decedent's  will,  his  executors  w&:b  authorized 
or  empowered,  either  as  such  or  as  trustees,  to  hold  permanently 
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all  of  decedenfe  stock  in  various  manufacturing  ent^prises 
under  the  guise  of  carrying  on  decedent's  business.  The 
management  of  the  Kohler  estate  strikingly  illustrates  what 
could  be  done  by  executors  and  trustees  if  their  powers  were 
not  strictly  limited  to  those  expltdtly  conferred  by  the  will 
under  which  they  act.  It  is  claimed  that  imder  the  14th 
clause  the  testator  has  eliown  the  immistakable  intention  of 
empowering  his  executors  to  so  continue  his  business  indefr- 
nitely  for  the  purposes  of  the  trusts.  It  is  clear  that  \mder  the 
14th  clause  decedent  simply  made  the  payment  of  $25,000 
yearly  to  each  beneficiary  a  charge  upon  his  business  so  long 
as  the  trust  fund  which  created  that  amount  remained  therein 
invested.  The  will  states,  after  directing  such  payment, 
that  if  there  is  any  deficit  it  shall  be  made  up  from  the  ^'  resi- 
due "  of  his  estate  which  "  for  the  Hme  being  is  invested  in  such 
business."  It,  therefore,  is  apparent  that  the  testator  meant 
that  the  directions  Contained  in  the  14th  clause  of  the  will 
would  apply  only  to  the  payments  of  the  $25,000  therein 
mentioned  to  the  several  beneficiaries  yearly  during  the  period 
of  administration  of  the  estate,  and  before  ihe  residuary  estate 
has  been  paid  over  to  those  entitled  thereto.  It  is  very  clear 
that  the  decedent  did  not  intend  that  any  part  of  the  $100,000 
should  be  paid  out  of  the  corpus  of  the  trust  during  such  period, 
for  he  specifically  states  that  any  deficiency  shall  be  paid  from 
the  residue  of  his  estate,  which  for  the  time  beiug  was  invested 
in  his  business.  This  expression  gave  to  the  trustees  no  added 
authority  to  retain  the  residue  of  decedent's  business  i)erma- 
nently.  The  15th  clause  of  decedent's  will  also  supports  this 
theory,  for  the  testator  therein  specifically  states  that  when  the 
trust  funds  shall  become  p«-manentfy  invested  in  the  l^al 
securities  therein  mwitioned,  the  $25,000  "  yearly  "  payments 
mentioned  in  the  14th  paragraph  shall  cease,  and  that  "  there- 
afterwards  the  income  paid  half-yearly  to  my  wife  and 
dai:^ters  as  aforesaid,  shaU  of  course  be  limited  to  the  net 
income  arising  from  sttch  investments,  arid  the  said  yearly 
paymc&its  of  Tw^tity-five  thous«md  dollars  ($25,000)  to  my 
wife  and  daughters  respectively  as  aforesaid  shall  there- 
upon cease. '^  It,  ther^ore,  seems  to  me  that  it  was  the  primary 
intention  of  the  testator  to  empower  his  trustees  as  soon  as 
practicable  to  establish  permanent  trusts,  and,  after  such  trusts 
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were  so  permanently  established,  the  limit  of  the  net  income 
to  be  paid  to  the  life  beneficiaries  should  be  the  income  which 
was  produced  by  these  trust  funds.  There  is  nothing  in  the 
will  which  in  any  respect  indicates  that  the  decedent  intended 
to  divide  his  property  in  any  unequal  manner  or  to  have  one 
•of  his  daughters  receive  any  greater  benefit  from  the  estate 
than  the  others.  It  is  also  apparent  that  the  instructions 
contained  in  the  8th  paragraph  of  decedent's  will  contem- 
plated the  creation  of  a  fund  neither  too  large  nor  too  small; 
but  sufficient  to  secure  the  payment  to  each  of  the  daughters 
and  to  his  wife  of  the  sum  of  $25,000  each  year,  and  to  each 
daughter  $300,000  at  the  times  therein  mentioned.  It  cannot 
be  held  that  the  aforesaid  payments  were  intended  by  the 
testator  to  be  annuities  because  in  the  15th  clause  of  his  will 
the  testator  expressly  provided  that  eventually  the  half-yearly 
payments  to  the  wife  and  daughters  should  be  limited  to  net 
income.  Upon  the  trial  the  evidence  of  an  expert  accountant 
was  given  showing  that  the  amount  of  the  trust  fimd  necessary 
to  pay  $300,000  to  Olga  at  the  times  mentioned  in  paragraph 
8,  based  on  three  and  one-half  per  cent  interest,  is  $199,114.72; 
based  upon  four  per  cent  interest,  the  f imd  required  would  be 
$176,121.39.  The  sums  shown  to  be  necessary  for  the  funds  of 
Vera  and  Rita  are  somewhat  less.  But  giving  to  the  trustees 
the  full  benefit  of  the  doubt,  and  assuming  that  only  three  per 
cent  may  be  produced,  it  is  apparent  that  only  $200,000 
would  be  necessary  to  be  set  aside  for  the  purpose  of  establishing 
that  portion  of  the  fund  necessary  for  making  the  three  pay- 
ments of  $100,000  each.  The  balance  of  the  fimd  necessary 
to  pay  $25,000  yearly  would  not  even  approach  the  estimates 
of  the  trustees.  If  the  trustees  could  do  their  duty  exactly 
as  instructed  in  clause  8  of  the  will  technically  there  would  be 
no  income  imdisposed  of.  However,  it  is  plain  that  in  the 
exercise  of  ordinary  discretion  the  trustees  will  probably  set  up 
a  fimd  which  is  reasonably  sufficient  to  provide  for  tiie  pay- 
ments set  forth  in  the  8th  clause.  There  would  be  probably 
from  year  to  year  some  surplus,  or,  if  misfortune  befell  the 
estate,  the  income  might  even  be  less  some  years  thsm  the  sum 
indicated  by  the  testator.  It,  however,  clearly  appears  that 
the  paramount  intention  of  ihe  testator  was  that  his  wife  and 
his  three  daughters  should  enjoy  all  of  the  income  which  might 
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be  produced  by  these  trust  funds  when  finally  set  apart,  no 
matter  whether  this  income  was  a  Uttie  leas  or  a  little  more  than 
tiie  sum  of  $25,000.  This  intention  is  very  clear,  not  only 
from  the  expressions  used  in  the  will,  but  also  from  the  familiar 
rule  of  construction  that  a  testator  will  be  deemed  to  have 
provided  for  the  payment  of  all  income  which  may  be  pro- 
duced from  a  fund  where  such  construction  can  reasonably  be 
given  to  a  will. 

Undar  the  15th  paragraph  of  the  will  decedent  specifically 
indicated  such  intention,  l^  stating  that  after  the  p^manent 
investmait  of  these  trust  funds  in  l^al  seciuities,  his  wife 
and  daughters  i^ould  "  of  course  be  Umited^  to  the  net  income 
arising  from  such  investments."  In  other  words,  that*  they 
should  receive  whatever  the  income  was  from  the  trust  funds 
in  question*  When  the  trust  funds  are  finally  fixed  to  the 
satisfaction  of  the  court  they  will  become  as  stable  in  amount 
as  if  the  amounts  as  set  aside  had  be^i  specified  by  the 
testator  in  his  will.  The  testator  left  the  fixing  of  such  amounts 
largely  to  the  discretion  of  his  trustees^  but  such  discretion 
cannot  be  abused.  In  the  six  years  since  decedent's  death  thei 
property  which  the  trustees  daim  to  have  set  aside  in  these 
trust  fimds  has  produced  an  income  which,  after  payment  of 
all  expenses  and  $100,000  annual  income  to  decedent's  widow 
and  children,  leaves  a  surplus  of  nearly  $3,000,000,  taking 
into  consideration  the  $581,224.01  which  was  included  in  the 
first  accoimt  of  the  trustees.  It  is,  therefore,  apparent  upon 
the  face  of  the  accoimt,  that,  if  the  trustees  have  attempted 
to  exercise  their  discretion,  it  has  been  abused.  However,  I 
think  that  in  this  respect  the  court  ^ould  follow  so  much  of 
the  report  of  the  referee  as  finds  that  no  trusts  have  as  yet 
been  set  up,  and  that  in  that  respect  the  decree  appealed  from 
should  be  affinned. 

In  all  other  matmal  respects  it  is  my  opinion  that  the. 
learned  ref  ^^ee  and  surrogate  have  reached  a  conclusion  which 
IB  unfair  and  unjust  and  against  the  expressed  intention  of  the 
testatcH".  Having  held  that  the  trustees  have  not,  as  yet, 
set  up  the  trusts  directed  to  be  created,  and  it  being  s^parent 
that  the  estate  is.  still  in  the  process  of  administration,  and 
that  the  accumulated  income  is  simply  set  forth  in  the  accounts 
for  the  purpose  of  distribution,  the  court  must  hold  that  all  of 
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such  accumulated  income  is  a  part  of  the  corpus  of  the  estate, 
and  should  pass  to  the  residuaiy  legatees  uiKier  the  ISth  clause 
of  the  decedent's  will^  after  first  properly  setting  up  the  truBts 
directed  .to  be  created  in  the  8th  clause  of  the  will.  It  aHeo 
follows  that  it  was  the  clear  intention  of  the  testator  that  the 
trustees  should  place  only  suffioi^it  property  in  such  trusts  as 
may  be  necessary  for  the  purpose  of  producing  the  income 
specified,  and  in  case  there  should  be  any  additional  income 
beyond  that  required  to  make  the  several  payments  of  $25,000 
a  year,  that  the  surplus  should  be  paid  to  the  life  benefidaries. 
As  the  decedent  has  so  provided  far  the  di^osition  of  the 
income  from  the  trust  funds  in  question,  section  63  of  ihe 
Real  Property  Law  (which  has  now  been  extended  to  personalty 
by  section  11  of  the  Personal  Property  Law)  does  not  ^ply^ 
and  no  part  of  decedent's  estate  passes  thereunder.  The  con- 
clusion reached  will  work  out  equally  to  all  the  interested  parties^ 
and  will  carry  out  to  the  letter  what  I  regard  as  the  paramount 
intention  of  the  testator,  which  was  that  his  childrw  should  be 
equally  treated,  should  receive  an  equal  share  ci  his  estate, 
and  that  his  widow  should  recdve  the  net  income  from 
the  trust  which  his  trustees  were  directed  to  set  apart  for  ha* 
benefit. 

The  special  guardian  of  the  respondent  Nils  E.  Florman 
contends  that  the- former  decrees  entered  upon  the  accounts  of 
December  1,  1914,  and  Deceniber  1,  1915,  are  res  adjudicata 
respecting  the  surplus  income  and  also  respecting  the  fact  that 
the  trustees  have  authority  to  hold  all  of  the  surplus  income 
as  a  part  of  the  trust  funds.  These  proceedings  have  been 
instituted  by  the  trustees  for  the  purpose  of  construing  deoe- 
dent's  last  will  and  testament,  and  particularly  reelecting  the 
trusts  therein  created.  It  is  apparent  that  the  trustees  do 
not  believe  that  these  matters  set  forth  in  their  petition  and 
account  have  been  passed  upon  by  the  surrogate  in  any  such 
way  as  to  preclude  this  court  from  passing  upon  the  whqle 
matter.  The  mere  fact  that  certain  income  was  included  in 
the  accounts  already  filed;  that  all  of  the  assets  have  been 
turned  ov^  to  the  trustees  by  the  executors,  and  that  such 
income  has  been  directed  to  be  paid  over  to  the  trustees  by  the 
executors,  is  not  an  adjudication  respecting  the  ri^ts  oi  the 
parties  dther  in  such  funds  or  respecting  the  setting  up  of 
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the  trust  in  question  or  in  respect  to  what  property  shall 
constitute  the  trusts  and  the  manner  of  distiibution.  The 
decrees  entered  upon  these  accountings  are  undoubtedly  res 
udjudicata  as  to  any  money  or  property  expended  by  the 
trustees  or  executors  and  paid  out  and  not  now  in  ih&r 
hands,  but  as  to  the  property  o(  the  estate  which  now 
remains  in  the  hands  of  the  executors  and  which  now  appeals 
in  ihe  account  last  filed,  and  which  account  forms  a  part 
of  and  is  the  basis  of  this  consolidated  proceeding,  it  is 
very  clear  that  this  court  has  full  right  and  authority  to 
pass  on  all  questions  which  are  now  raised  by  any  or  all  cf 
the  parties. 

As  herembefore  indicated,  the  surrogate  based  hsi  first 
decision  largely  upon  the  case  of  Spencer  v.  Spencer  (38  App. 
Div.  403),  and  on  the  authority  of  that  case  the  learned 
surrogate  held  that  any  surplus  income  which  might  accrue 
passes  to  the  persons  presumptivdy  ^titled  to  the  next 
eventual  estate  voider  section  63  of  the  Real  Prc^)erty  Law. 
The  facts  in  Spencer  v.  Spencer  are  admittedly  quite  similar 
to  those  in  the  case  at  bar.  The  will  provided  that  the  exec- 
utors should  set  apart  a  sufficient  portion  of  testator's  real  estate 
to  yi^d  a  ffven  amount  and  hold  the  decedent's  real  pnop^rty  in 
trust  and  out  of  the  income  to  pay  to  the  testator's  widow  for 
life  the  sum  of  $25,000,  and  it  was  determined  that  any  balance 
(rf  the  income  should  be  distributed  to  those  persons  who  should 
presumptively  be  entitled  to  take  the  corpus  of  the  trust  estate. 
During  the  first  period  of  five  years  there  was  a  net  income  of 
about  130,000  per  anntun.  Dtiring  the  years  ending  May  1, 1896, 
and  May  1,  1807,  there  was  a  deficit  of  $2,000.  At  the  time 
of  the  decision  of  the  case  all  of  the  surplus  income  for  the 
eariitf  years,  except  $4,000,  had  been  distributed  to  those 
hdd  to  be  entitled  to  the  next  eventual  estate.  In  the  action 
to  construe  the  will  it  was  held  that  the  interest  of  the  widow 
was  not  in  the  nature  of  an  annuity,  £(nd  that  the  accimiulated 
suridus  of  $4,000  could  not  be  used  for  •making  up  the 
deficits  in  the  years  1896  and  1897,  but  should  be  distributed 
to  the  own^«  of  the  next  eventucd  estate.  It  was  also  held 
that  the  principal  of  the  trust  fund  could  not  be  invaded  to 
make  up  the  deficiency.  In  the  Spencer  case,  however ^j  there 
was  an  actual  surplus  of  income  which  it  was  held  pa 


48  Matter  of  Kohlbb. 


First  Department,  July,  1920.  [Vol.  193. 

under  the  statute,  *  and  It  was  so  intended  by  the  testator.  The 
surrogate  (96  Misc.  Rep.  441, 448),  after  discussing  the  Spencer 
case,  then  lays  down  the  following  rule:  "  The  persons  preh 
sumptively  entitled  to  the  next  eventual  estate  are  those  who 
are  entitled  to  the  estate  which  is  to  take  effect  at  the  end  of  ibe 
period  during  which  the  rents  and  profits  are  undiq)08ed  of,  at 
are  not  vaUdly  accumulated."  (Citing  Matter  of  Harteau,  204 
N.  Y.  292;  Tompkins  v.  Verplanck,  10  App.  Div.  572;  mod., 
sub  nam.  Matter  of  Tompkins,  154  N.  Y.  634;  Young  v. 
Barker,  141  App.  Div.  801;  Meldon  v.  Devlin,  31  id.  146; 
affd.,  167  N.  Y.  573;  Staples  v.  Mead,  152  App.  Div.  745-) 

In  the  instant  case,  if  I  am  correct  in  my  interpretation 
of  the  decedent's  intention  concerning  the  disposition  to  be 
made  of  the  income  from  the  trust  estate,  all  of  such  income 
passes  to  the  beneficiaries  and  none  is  directed  to  be  imlaw- 
fuUy  accumulated.  In  fact,  nowhere  in  the  testate's  will 
is  there  any  direction  to  accumulate  income  lawfully  or  unlaw- 
fully. If  any  such  accumulation  has  taken  place  it  has  accrued 
through  improper  or  unlawful  action  on  the  part  of  the  trustees 
or  by  reason  of  their  failure  to  so  set  apart  or  manage  the 
fund  as  to  accomplish  the  desires  of  the  testator.  They 
could  not  look  about  to  find  reasons  for  holding  that  any 
invalid  accumulations  of  income  have  been  directed. 

It  is  also  clear  that  imless  the  trustees,  by  placing  portions 
of  the  true  residuary  estate  in  the  trust  fund,  withheld  the 
same  unlawfully  from  the  residuaiy  legatees,  there  is  no 
unlawful  suspenaon  of  the  power  of  aUenation  or  of  the  owner- 
ship. The  statute  can  be  held  to  operate  only  in  respect 
to  accimiukitions  of  income  which  are  undisposed  of,  and 
which  imder  the  statute  are  for  that  reason  deemed  to  pass 
to  the  owners  of  the  next  eventual  estate.  As  was  said  in 
Phelps'  Executor  v.  Pmd  (23  N.  Y.  83):  "The  statute  is 
founded  upon  the  presumption  that  the  donor  of  property  may 
natiu*ally  be  supposed  to  intend  that  the  income  should  go  to 
the  same  person  to  whom  he  had  given  that  out  of  which  the 
income  arises." 

In  the  instant  case  the  intention  of  the  testator  is  clearly 

*  See  1  R.  S.  726,  S  ^;  Real  Prop.  Law  (Gen.  Ijaws,  chap.  46;  Laws 
of  1896,  chap.  547),  $  53;  now  Real  Prop.  Law  (Consol.  Laws,  chap.  50; 
.Laws  of  1909,  chap.  52),  (  63,  as  amd.  by  Laws  of  1916,  obaiK^364.— [Bisp. 
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the  Opposite,  as  he  gives  to  the  remaindermeD  only  such 
portion  of  the  trust  fund  as  remains  in  the  hands  of  the  trustees 
upon  the  death  oif  the  several  life  beneficiaries. 

It  is  claimed  by  the  three  children  of  the  testator  and  con- 
ceded by  the  executors  that  it  was  not  the  intention  of  the 
testator  to  unlawfully  accumulate  any  income,  and  it  is  also 
conceded  that  it  was  not  his  intention  that  any  part  of  the 
accumulation  of  income,  if,  indeed,  there  should  ever  be  any, 
fiiiould  pass  to  the  persons  to  whoiti  he  gave  the  next  eventual 
estate.  In  fact,  it  is  clear  that  the  testator  intended  that 
the  fund  itself  from  which  the  yearly  payments  were  to  be 
paid  should  be  only  sufficient  for  the  purpose.  It  is  also 
clear  that  he  intended  that  it  would  not  increase,  and  that 
the  four  main  objects  of  his  bounty  would  be  the  recipi^its 
of  all  of  the  income  which  the  several  funds  were  intended  to 
produce.  The  case  of  United  States  Trust  Co.  v.  Soher  (178 
N.  Y.  449)  is  relied  on  by  the  executors  as  authority  upon  the 
proposition  that  none  of  the  decedent's  property  diould  be  pei- 
mitted  to  pass  under  section  63  of  the  Real  Property  Law.  In 
that  case  a  quite  similar  situation  arose,  the  life  benefidaries 
being  two  brothers.  The  court  held  that  they  had  no  authority 
to  determine  "  or  to  indulge  a  presumption  as  to  which  of  these 
brothers  will  survive  the  other,  and  cannot,  therefore,  before 
the  happening  of  that  event  ascertain  which  mil  be  entitled 
to  the  estate."  The  court  also  held  that  if  they  should  attempt 
to  say  who  was  the  owner  of  the  next  eventual  estate,  the  result 
would  be  so  unequal  und^  certain  contingencies  that  it  would 
be  unjust  and  unfair.  While  it  does  not  se^n  to  me  that  the 
Soher  case  is  authority  on  the  proposition  that  surplus  income 
in  the  instant  case  passes  under  the  residuary  clause  of  the  will, 
it  clearly  shows  that  the  Court  of  Appeals  would  not  stretch  a 
point  to  hold  that  a  decedent's  property  passes  under  section 
63  of  the  Real  Property  Law  and  section  11  of  the  Personal 
Property  Law,  where  such  is  contrary  to  the  intention  of  the 
testator.  It  is  plain  that  the  theory  upon  which  the  statute 
is  invoked  by  the  special  guardian  for  Nils  K.  Florman  is  that 
the  testator  by  implication  intended  an  unlawful  accumulation 
of  surplus  income.  In  Matter  of  Hoyt  (116  App.  Div.  219; 
affd.,  180  N.  Y.  511),  Mr.  Justice  McLaughlin,  in  delivering 
Apr  Div--^Vol.  CXCIII.        4  rnoalo 
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the  opinion  of  this  court,  said:  "  Tlie  construction  adopted  by 
the  sunt)gate  is  one  which  imputes  to  the  testator  an  iQtent  to 
make  an  illegal  disposition  of  a  portion  of  his  property^  which 
is  not  to  be  presumed." 

While  the  executors  are  willing  to  concede  that  undei*  the 
Soher  case  all  accimiulated  income  which  might  arise  will 
pass  in  the  instant  case  to  the  residuary  legatees,  I  do  not 
think  that  the  Soher  ease  is  sufficient  authority  to  warrant  the 
holding.  If  the  trustees  proceed  to  set  aside  the  trusts  to 
directed  in  the  8th  subdivision  ol  deced^it's  will  and  in  the 
mann^  above  indicated,  there  never  will  be  any  great  amount 
of  so-called  surplus  income.  As  above  stated,  the  testator 
clearly  indicated  that  he  intaided  the  beneficimies  of  the 
four  trusts  each  to  receive  whatever  income  those  trusts  should 
produce  when  properly  Set  apart  and  perman^itly  established. 
If  I  am  wrong  in  thus  construing  testator's  will,  then  I  believe 
any  surplus  income  arising  at  any  time  dver  and  above  $100,000 
necessary  to  pay  $25,000  to  each  of  the  four  b^xcficiaries 
would  not  pass  under  the  residuary  clause,  but  would  pass 
to  those  who  are  presumptively  ^titled  to  the  rttnainda* 
over  upon  the  death  of  the  life  beneficiaries. 

The  18th  clause  gives  to  the  three  dbildren  '^  any  balance  or 
residuary  estate  remaining  af ta*  the  bequests  herdbbef ore 
provided  fcH:,  including  the  trusts  also  hereinabove  created." 
While  the  testator  evidently  intended  that  all  of  his  property 
should  pass  imder  this  clause  of  his  will  which  was  not  used 
to  set  up  the  trusts  in  question,  still  it  is  equally  dear  that 
he  did  not  contemplate  nor  did  he  direct  the  aecumidation 
of  any  surplus  income.  No  surplus  income  could  arise  under 
the  trusts  if  established  and  carried  into  effect  as  I  think  the 
testatcfl*  intended.  As  above  stated,  it  is  claimed  by  the 
executors  that  they  are  still  carrying  on  decedent's  buainesB 
and  are  now  warranted  in  holding  all  of  the  decedent's  estate 
allotted  by  them  to  the  aforesaid  trusts,  which  ''  booldkeeping 
trusts  "  include  considerable  income  from  the  testator's  estate^ 
and  that  by  so  doing  they  are  acting  under  the  aforesaid 
discretionary  power  which  the  executors  claim  ccmfers  such 
right  upon  them.  I  do  not  think,  however,  that  the  acts 
of  the  executors,  as  evidenced  by  the  accounts  before  us, 
disclose  that  the  executors  at  any  time  elected  to  (^arn/r  on 
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decedent's  business,  nor  are  ffiey  now  carrying  on  any  bvsinesB 
in  which  the  decedent  was  engaged  at  the  time  of  his  death.    The 
account  now  before  us  does  not  contain  a  solitary  asset,  article 
or  item  of  property  which  formerly  belonged  to  decedent's 
old  business,  which  was  conducted  l^  him  under  the  name  of 
Kohler  &  Campbell.    The  accoimt  is  made  up  ^itirely  of 
secinities  which  have  been  approved  by  the  trustees  and  held 
in  their  hands  for  the  alleged  benefit  of  the  estate.    Prior 
to  the  filing  of  the  first  account,  all  of  the  decedent's  interest 
in  Kohler  &  Campbell,  including  all  of  the  ohattds  owned 
by  him  and  held  in  that  business,  was  transferred  to  the  new 
coxporation  known  as  Kohler  &  Campbell,  Inc.,  and  from 
that  time  the  trustees  have  had  in  their  hands  no  asset  of  the 
aforesaid  business,  but  simply  shares  of  stock  which  r^resent 
the  estate's  interest  therein.    It  is  evident  that  the  executors 
did  not  wish  to  assume  any  of  the  responsibilities  of  con- 
ducting decedent's  business,  and  the  new  corporation  was 
formed,    the   responsibility   of   running   which   immediately 
devolved  upon  its  directors.    While    the    trustees  seem  to 
claim  that  they  have  in  some  way  continued  decedent's  bmi^ 
ness,  such  certainly  is  not  the  case  within  the  purview  of  the 
law.    They  hold  only  the  stock  in  various  corporations  which 
can  be  passed  from  hand  to  hand  at  any  time.     Ex  officio^ 
they  have  no  voice  in  the  corporate  managem^it,  except  to 
vote  the  stock.    It  is  for  the  directors  of  these  companies  to 
manage  them  and  to  shape  the  policies  thereof.    These  cor- 
porations are  separate  and  distinct  entities;  they  have  sepa- 
rate books,  separate  assets,  separate  and  distinct  liabilities, 
and,  perhaps,  policies.    Each  corporation  carries  a  surplus 
and   depreciation   account,   and    makes    its   own   provision 
for  the  future.    In  the  declaration  of  dividends  the  executors 
and  trustees  have  no  voice,  ex  officio,  and  can  only  approve 
or  complain  as  stockholders.    When  dividends  are  declared 
they  are  paid  to  the  stockholders  in  the  usual  way  and  such 
portion  thereof  payable  to  the  estate  has  been  placed  in  the 
income  account.    Counsd  for  the  trustees  do  not  claim  that  any 
part  or  portion  of  this  income  so  placed  in  their  income  accoimt 
tan  ever  be  turned  back  to  any  oi  the  corporations.    As  above 
stated,  each  corporation  carries  its  own  surplus  and  makes 
its  own  provision  for  the  future.    Any  attempt  on  th^part 
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erf  the  trustees  to  convert  any  of  tiiis  accumulated  income 
to  the  uses  of  the  corporations  would  be  larceny.  There- 
fore, none  of  this  accumulated  income  is  invested  in  the 
continuation  of  decedent's  business,  and  I  do  not  think  that  it 
is  contended  by  any  one  of  the  litigants  that  it  is.  The  fact 
that  the  trustees  hold  all  of  these  assets  en  masse  is  in  no  respect 
a  continuation  of  any  business.  They  simply  have  on  hand 
these  securities  concerning  the  distribution  and  disposition  of 
which  instructions  are  asked.  At  the  date  of  the  decree  of 
January  27,  1916,  over  $1,000,000  had  been  reinvested  in 
l^al  securities  and  as  the  surplus  income  has  increased  at 
least  $2,000,000  since,  it  is  to  be  assumed  that  the  trustees 
have  continued  investing  the  funds  of  the  estate  legally.  It, 
therefore,  will  not  be  difficult  for  the  trustees  to  immediately 
set  aside  sufficient  legal  securities  for  the  trusts  and  to  dis* 
tribute  the  residue.  As  the  other  securities  have  been 
approved  by  the  trustees  and  are  claimed  to  be  of  great  value, 
the  rightful  owners  theieof  will  undoubtedly  be  glad  to  accept 
them,  and  no  sale  will  be  necessary.  Even  assuming  that  the 
trustees  had  power  to  carry  on  decedent's  business  and  to 
continue  to  hold  the  securities  owned  by  decedent,  it  must  be 
conceded  that  it  was  their  duty  to  set  up  the  trust  fimds  and 
distribute  the  residue  during  the  lifetime  of  decedent's  daugh- 
ters. The  executors  have  sufficiently  marshaled  the  assets 
for  that  purpose,  and  the  court  should  not  permit  a  longer 
delay.  It  is  difficult  to  see  any  good  reason  for  keeping 
decedent's  daughters  out  of  possession  of  their  own  property. 
Certainly  they  would  take  as  much  interest  in  its  preservation 
as  the  trustees,  and  undoubtedly  they  wish  to  have  the  full 
right  of  enjoyment  free  from  the  burden  of  being  nailked  by 
annual  commissions  on  income  and  not  inconsiderable  inci- 
dental legal  charges. 

It  follows  that  the  trustees  diould  forthwith  set  up  the  trust 
funds  for  the  benefit  of  decedent's  daughters  and  wife  in  the 
manner  above  indicated,  and  should  immediately  distribute 
the  residue  to  the  residuary  l^atees,  in  accordance  with  the 
will  of  the  testator. 

The  decree  appealed  from  should  be  reversed,  and  new 
findings  made,  and  a  decree  entered  thereon  in  accordance  with 
the  views  above  expressed. 
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Smith,  J.  (dissenting) : 

Granting  that  this  will  provides  for  a  trust  to  pay  an  annuity, 
the  primary  duty  of  the  trustee  is  to  set  aside  sufficient  of  the 
corpus  of  the  estate  to  execute  the  trust.  The  balance  he 
must  give  to  the  residuary  legatees.  If  later  it  should  develop 
that  the  part  set  aside  l^e  larger  than  is  necessary  for  that  pur- 
pose he  should  pay  such  excess  to  the  residuary  legatees.  If 
it  should  prove  less  then  he  may  pay  the  annuities  from  the 
corpus.  I  think  he  may,  under  this  will,  keep  the  fund  in  the 
bufiinefis  a&d  his  ri^t  so  to  do  is  not  temporary  but  may 
extend  in  his  discretion  throughout  the  trust  period.  If  the 
profits  be  excessive,  that  is,  much  greater  than  necessary  to 
pay  the  annuities,  either  the  corpus  of  the  fund  withheld  from 
the  residuary  legatees  shouki  be  diminished,  or  if  such  a  course 
woidd  imperil  the  possibility  of  full  payment  in  the  future  the 
court  may  adopt  an  alternative  to  give  the  excess  income  to 
the  residuary  legatees.  Excess  income  may  be  retained  in 
the  case  at  bar  sufficient  to  provide  an  up-keep  fund  for  the 
business  or  possibly  to  appropriate  such  part  thereof  as  xnay  b^ 
shown  to  be  necessary  to  make  the  business  income  producing. 
Further  than  that  the  accumulation  of  profits  is,  I  think, 
m^al.  {HascaU  v.  King,  162  N.  Y.  134.)  The  annuitants 
have  no  cause  of  complaint  if  the  carpus  of  the  estate  as  it  came 
to  the  trustees  is  preserved  for  the  payment  of  their  annuities. 
Where  no  specific  sum  is  set  aside  for  the  payment  of  annuities 
I  think  the  court  has  power  to  require  the  trustee  to  give  to 
the  residuary  legatees  at  any  time  any  part  of  the  corpus 
set  aside  for  payment  of  annuities  that  xnay  be  uimecessary 
therefor  or  any  part  of  excess  income  if  it  be  deemed  unsafe 
to  impair  that  corpus.  Section  63  of  the  Real  Property  Law 
has  no  application  as  the  residuary  legatees  are  entitled  to 
whatever  is  unnecessary  to  pay  the  annuities. 

Decree  modified  as  dtated  in  opinion  and  as  €k>  modified 
affirmed. 
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Before  State  Industeoal  Commibsion,  Respondent. 

In  the  Matter  of  the  Claim  of  Feucb  Rad^a,  Respondent^ 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  Standard  Gas  Light  Company  op  the  Cnr  of  New 
York,  Employer  and  Self-Insm^r,  Appellant. 

Third  Department,  July  8,  1920. 

Workmtn'f  Comp«iiftation  Law  —  pArtUl  hHndniw  f oltowinf  l^nmt 
caused  by  gas  —  award  sustained. 

A  olaimant  under  the  Workmen's  Compensation  Law  after  recorering:  and 
receiving  an  award  for  bums  about  the  face  and  body  by  gafl  diseovered 
that  he  was  blind  in  his  left  eye  and  oould  see  but  little  <mt  of  his  ri|^t 
^e. 

Heldj  on  all  the  evidenoe,  that  the  blindness  resulted  from  the  injury  and 
that  an  award  therefor  should  be  sustained. 

Appeal  by  the  defendant,  Standard  Gas  light  Cmnpany 
of  the  City  of  New  York,  from  an  award  of  the  State  Indnstiial 
Commission;  entered  in  the  oflSce  of  said  Commisnon  cm  the 
14th  day  of  November,  1919,  and  aflSrmed  by  said  Commis^on 
on  a  rehearing  had  on  the  13th  day  of  January,  1920. 

Shearman  &  Sterling  [E.  E.  Almberg  of  counsel],  left  the 
appellant. 

Charles  D.  NewUnij  AUGmey-Omeral  [E.  C.  Aiken,  Deputu 
Attomey-Generaly  and  Bernard  L.  Shientag  of  counsel],  for 
the  respondent.  State  Industrial  Commissian. 

Napoleon  B.  KUinpetery  for  the  claimant,  rei^ondent. 

KiLBY,  J.: 

The  appellant,  employer,  is  a  self-insurer  in  New  York 
city.  The  employer's  first  report,  after  a  careful  exaniination 
by  its  foreman  or  superintendent,  says  that  on  the  6th  day 
of  December,  1918,  at  seven-twenty  a.  m.,  claimant  "  was 
wheeling  ashes  in  cellar  when  Fireman  F.  Nettis  opened,  by 
mistake,  ash  clapper  on  No.  2  generator  which  was  on  a  gas 
making  run  at  the  time.    The  escaping  gas  ignited  causing 
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severe  bums  cm  face,  anxiB  and  body/'  It  was  explained  in 
the  evidence  before  the  Commission  that  in  the  one  intended 
to  be  opened  for  the  purpose  of  removing  Aeug  and  ashes  the 
gM  had  been  turned  off.  Claimant  was  sent  to  a  hospital, 
his  bums  treated,  and  oompensation  awarded  on  account  of 
the  bums  to  his  head,  face  and  limbs,  about  whieh  appellant 
finds  no  fault.  Some  time  later  claimant  discovered  that 
when  he  left  his  bed  after  a  confinement  of  five  or  six  weeks, 
he  could  not  see  out  of  his  left  eye  and  but  little  out  of  his 
right  eye.  The  oculists,  one  for  the  respondent  and  one  for 
the  appellant,  say  that  this  condition  existed  for  a  long  time 
and  was  due  to  causes,  of  which  th^  know  nothing,  k>ng 
predating  the  injury  by  the  gas  flame.  Dr.  Gulliver  testified 
before  the  Commission:  "  I  had  him  return  to  me  on  two 
different  occasions,  in  the  hope  that  he  would  acknowledge  more 
vision  or  that  I  could  prove  ha  was  an  eocacgeraUs'  or  malin* 
gerer.  I  couldn't  prove  he  was  an  exaggerator  or  malingerer, 
however,  and  whatever  I  say  regardii^  that  is  my  opinion, 
I  have  no  definite  proof."  Notwithstanding  the  position  Dr. 
Gulliver  takes  on  this  case,  he  says  if  the  claimant  came  to 
him  for  treatment,  not  for  evidence,  he  would  assume  his 
statements  were  true.  He  saye  the  reason  he  does  not  acc^t 
them  now  is  because  he  never  has  seen  a  case  like  it  before. 
Not  a  very  convincing  reason.  There  is  practical  agreement 
between  the  doctors  that  the  vision  of  the  left  eye  is  useless. 
An  engineer  and  contractor  testified  that  claimant  worked 
for  him  eighteen  years,  on  buildings,  stagings,  pipes,  beams 
and  timb^«,  and  ibsA  there  was  nothing  defective  in  his 
eye-sight  that  showed  in  his  work  in  all  of  these  dangerous 
places.  He  worked  for  the  appellant  a  couple  of  years. 
Co-workers  said  his  eye-aght  was  bad,  but  none  could  tell 
any  instance  where  he  manifested  it  by  acts  or  words.  All 
rii^t  before  the  fire,  helpless  everaf ter,  is  there  any  other 
cause?  The  Commission  awarded  him  128  weeks'  compensar 
tion  because  of  this  injury,  and  appdlant  cites  Matter  of  Car- 
roU  V.  Knickerbocker  Ice  Co.  (218  N.  Y.  435) ;  Matter  of  Cottina 
V.  Brooklyn  Union  Gas  Co.  (171  App.  Div,  381);  Potts  v. 
Pardee  (220  N.  Y.  431) ;  Frings  v.  Pierce-Arrow  Motor  Car  Co. 
(182  App.  Div-  445)  and  Matter  of  Grammioi  v.  Zinn  (219  N,  Y. 
322)  as  sustaining  its  contention.    An  exanunation  of  eaoh  and 
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all  of  these  cases  shows  they  are  ea»ly  distinpiiahable  from  the 
one  at  bar.  I  am  incliaed  to  thiiik  that  the  able  pi^vaiUng 
opmion  in  TTcfter  v.  Haies  Mfg.  Co.  (191  App.  Div.  12;  affd.  in 
the  Court  of  Appeals  without  opinion,  229  N.  Y.  525),  points 
the  way  to  the  real  solution  of  claimant's  difficulty. 
The  award  should  be  sustained. 

Award  unanimously  affirmed. 


IVIaude    I.    Lang,    Respondent,    o.    Intbrboroxtoh    Rapid 
Transit  Company,  Appellant. 

First  Department,  July  2,  1920. 

Street  raflwayi  —  necligence  —  epftce  between  station  platform  and 
subway  car  —  injury  to  iMMseager  attemi»tinc  to  board  car  st 
eleyated  station  —  evidence  not  raisizif  questions  for  Jury  — 
charge  making  submission  of  issues  to  Jury  improper  —  failure  to 
warn  passengers  of  dangers  known  to  exist. 

In  an  aetion  to  reeover  damag^es  for  personal  injuries  it  appeared  that  tiie 
plaintiff  when  attempting  to  entier  a  subway  oar  of  the  defendaat  at  an 
elevated  station  stepped  into  a  narrow  spaoe  olaimed  to  be  eight  inches 
in  width  between  the  station  platform  and  the  oar.  The  plaintiff  admitted 
that  she  knew  of  this  opening  and  saw  it  before  attempting  to  enter  the 
car,  but  that  her  foot  slipped  fiom  the  oar  and  she  fell.  She  proved  that 
no  one  warned  her  of  the  existet'ce  of  the  opening,  and  it  appeared  that 
no  one  had  preceded  her  in  entering  the  ear  and  that  the  station  wss  not 
crowded.  On  all  the  evidence,  held,  that  there  was  no  question  of  fact  for 
the  determination  of  the  jury,  and  that  the  complaint  should  have  been 
dismissed. 

Charge  examined,  and  hdd,  that  instructions  given  to  the  jury  at  the  request 
of  the  defendant  left  no  issue  to  submit  to  the  Jury  under  the  previous 
charge,  and  that,  therefore,  the  verdict  against  the  defendant  was  contrary 
to  the  law  as  stated  by  the  court  and  eanopt  stand. 

Under  the  droumstanoes  the  defendant  cannot  be  found  negiigant  in  allow* 
ing  the  spaoe  of  eight  inches  to  eadst  between  ite  oar  and  Uie  platform  nor 
can  it  be  held  nefi^igent  in  failing  to  warn  the  plaintiff  of  the  existence  of 
the  spaoe,  as  she  admitted  her  knowledge  of  its  existence  so  that  a  warning 
was  unnecessary. 

Appeal  by  the  defendant,   Interborough  Rapid  Tranat 
Company,  iroai  a  judgment  of  the  Supreme  C!ourt  in  faivor 
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of  the  plamtiff;  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  7th  day  of  June,  1919,  upon  the  verdict 
of  a  jury  for  $1,600,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  5th  day  of  June,  1919,  denying  the  defend- 
ant's motion  to  set  aside  the  verdict  and  for  a  new  trial,  made 
upon  the  minutes,  in  an  action  brou^t  by  the  plaintiff  to 
PBOover  of  the  defendant  for  personal  injuries  claimed  to  have 
been  sustained  by  her  as  the  result  of  defendant's  negligence. 

B.  H.  Ames  of  counsel  [Frederick  Allie  with  him  on  the 
brief],  Jame^  L.  Qtuickenbiiahf  attorney,  for  the  appellant. 

Arthur  K.  Wing  of  counsel  [Wing  &  Wing,  attomeyd], 
for  the  respondent. 

Mebbell,  J.: 

The  defendant  operates  a  subway  electric  train  service 
running  through  the  boroughs  of  The  Bronx  and  Manhattan, 
in  the  city  of  New  York.  As  a  part  of  said  subway  system 
the  defendant  maintains  an  elevated  station  at  One  Himdred 
and  Seventy-fourth  street  in  the  borough  of  The  Bronx. 
The  plainti£F,  by  occupation  a  nurse,  on  J\me  15,  1917,  in 
boarding  one  of  the  defendant's  south-bound  subway  trains 
at  the  said  One  Himdred  and  Seventy*fourth  street  station, 
stepped  into  a  narrow  epace,  which  she  describes  as  ei^t 
inches  in  width,  between  the  station  platform  and  the 
defendant's  car  which  she  was  about  to  enter,  and  fell  and 
sustained  the  injuries  for  which  she  seeks  to  recover  in  this 
action-  Plaintiff  testified  that  she  went  to  the  said  station 
on  defendant's  road  between  the  hours  of  four  and  five  o'clock 
in  Ae  afternoon  with  the  intention  of  boarding  a  south-bound 
train  to  Ninety-sixth  street,  and  there  transfer  to  a  Broadway 
car  to  carry  het*  up  to  One  Hundred  and  Thirty-seventh 
street.  She  testified  that  after  a  wait  of  five  or  ten  minutes 
the  train  pulled  in  and  that  one  passenger  aUghted;  thai 
there  were  three  or  four  passengers  besides  the  plaintiff 
intending  to  board  the  train  at  that  point;  that  as  the  plaintiff 
w«it  to  step  into  the  car  she  put  her  foot  forward  across  the 
space  between  the  car  platform  and  the  station  platform,  to 
aud  upon  the  car  platform,  and  then  started  to  enter  the  car; 
that  as  she  did  so  the  foot  which  ^b»  had  placed  upon  thej 
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car  platform  slipped  and  went  into  the  open  space  to  some 
ext^it  and  she  was  thrown  down  upon  her  hands  and  knees, 
striking  violently  against  the  floor  o[  the  car  platform  and 
her  head  striking  the  edge  of  the  car  door.  She  testified  that 
no  word  of  warning  was  given  her  of  the  existence  of'  the 
space  between  the  station  platform  and  the  car  platform,  but 
that  before  stepping  she  herself  saw  the  open  space  over 
which  she  was  required  to  step  to  enter  the  car.  She  testified 
that  after  she  fell  the  guard  came  to  her  assistance  and  picked 
her  up  and  assisted  her  to  a  seat,  and  she  proceeded  on  her 
journey  to  Ninety-sixth  street,  where  she  left  the  train,  but 
could  not,  except  with  assistance,  teach  the  street,  and  then 
was  unable  to  proceed  to  One  Hundred  and  Thirty-seventh 
street,  as  she  had  intended,  but  was  compelled  to  take  a 
taxicab  and  return  to  her  home.  Plaintiff  testified  that  die 
later  visited  the  place  where  she  was  injured  and  measured 
the  space'  between  the  station  j^tform  and  the  car  platform 
over  which  she  was  endeavoring  to  step,  and  that  said  space 
was  eight  inches  in  width.  On  cross-examihatioii  the  plaintiff 
testified  that  she  had  previously  ridden  on  subway  trains 
and  had  noticed  the  space  between  the  station  platfonn  and 
the  car.  Plaintiff  also  testified  that  as  she  stepped  ctr  tried 
to  st^  on  the  defendant's  car  on  the  day  of  the  accident,  she 
knew  that  there  was  a  space  between  the  station  platform 
and  the  car  platform,  and  that  she  looked  for  the  space  and 
saw  it,  and  that  as  she  stepped  her  foot  slipped.  She  further 
testified  that  die  saw  it  in  the  natural  way^  but  never  thought 
she  was  going  to  fall.  Plaintiff  further  testified  that  as  she 
attempted  to  board  the  car  nobody  preceded  her.  No  witbees, 
except  the  plaintiff,  testified  in  her  behalf  as  to  the  occunr^ios 
of  the  accident. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved 
to  dismiss  the  complaint  upon  the  ground  that  the  plaintiff 
had  failed  to  prove  any  negligence  on  the  part  of  the  deifendaat 
or  her  freedom  from  eontributory  negligence,  which  motion 
the  coMTt  denied. 

Some  evidence  was  given  by  the  defendant  tending  to  prove 
that  the  space  between  the  station  platform  and  the  car 
platform  was  less  than  eight  inches,  as  testified  to  by  the 
plaintiff,  and  did  not  exceed  about  four  and  one-half  inches, 
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and  that  such  space  was  the  usual  and  necessary  one  in 
construction  of  station  platforms. 

The  action  was  submitted  to  the  jury  by  the  court  upon 
the  question  of  the  alleged  negligence  of  the  defendant  in 
the  construction  of  its  station  platform,  and  the  existence  of 
the  allied  defective  opening  between  the  station  platform 
and  the  entrance  platform  to  the  defendant's  cars  stopping 
at  said  station.  In  this  respect  in  the  main  charge  ol  the 
court  the  jury  were  instructed  as  follows:  "  Briefly  the 
plaintiff  claims  that  she  entered  upon  the  platform  of  the- 
def^idant's  line  at  174th  Street  upon  a  station  of  what  is 
c<Hnmonly  knoWn  as  the  old  subway  and  that  as  she  proceeded 
to  enter  the  car  from  the  station  platform  her  foot  slipped 
and  that  her  leg  went  into  an  opening  which  she  claimed  was 
eicJit  inches  wide  between  the  train  and  the  platform.    *    ^    * 

''  First,  you  should  consider  whether  or  not  this  opening 
or  space  complained  of  was  an  excessive  opening  and  one 
which  a  reascHiably  prudent  railroad  would  have  seen  was 
apt  to  be  dangerous  to  a  passenger  using  ordinary  care.  If 
it  was  not,  of  course,  your  deliberations  would  end  then, 
because  the  noare  happening  of  the  accident  is  not  sufficient 
upon  which  to  base  a  claim  for  damages.  If  itwasan  excessive 
and  dang^noos  space  then  you  must  determine  whether  or 
not  the  oon^pany  in  the  exercise  of  ordinary  care  should  give 
passengers  y^oiung  by  precautionary  words  or  otherwise,  that 
there  was  an  opening  there.  You  must  determine  whether 
or  not  that  warning  should  have  been  given,  and  if  it  should 
have,  whether  or  not  it  was  given  in  this  case." 

To  such  charge  of  the  court  counsel  for  the  defendant 
duly  excepted,  and  requested  that  the  juiy  be  further  instructed 
in  the  fdlowing  language:  '^  Mr.  Jones:  I  except  to  that 
portion  of  your  Honoris  chaise  wherein  you  submit  to  the 
jury  the  question  that  they  naay  determine  whether  or  not 
the  opening  was  excessive  and  also  that  portion  of  yoiu: 
Honor's  diafgs  in  which  you  submit  to  them  the  question  of 
defendant's  n^gence  upon  the  failure  or  alleged  failure  of 
any  warning  to  have  been  given,  and  I  ask  your  Honor  to 
chaiige  the  jury  that  they  cannot  predicate  any  negligence 
upon  the  construction  or  the  manner  in  which  this  station 
wasb\iilt." 
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To  this  request  the  court  acceded.  Thereupon  counsel  for 
the  defendant  made  the  further  request:  "  I  ask  your  Honor 
to  charge  the  jury  that  they  cannot  predicate  n^ligenoe  in 
this  case  merely  because  of  the  existence  of  the  space  between 
the  station  and  the  car  platform." 

This,  also,  the  court  charged.  Coimsd  for  the  defendant 
further  requested:  "  I  ask  your  Honor  to  charge  the  jury  that 
an  open  space  of  eight  inches  between  the  car  imd  the  ^tatioi^ 
platform  is  not  negligence  as  a  matter  of  law." 

To  this  request  the  court  also  acceded.  Counsel  for  the 
defendant  further  requested  the  court  to  charge  as  follows: 
*'  I  ask  your  Honor  td  charge  the  jury  that  if  they  ftad  the 
plaintiff  knew  of  the  opening,  there  was  no  occasion  to  give 
her  any  warning." 

To  such  request  the  coin*  replied  as  follows:  "  I  will  decliiie 
to  make  any  charge  based  upon  what  the  jury  might  find  from 
the  evidence.  I  leave  the  question  of  fact  entirely  to  the  jtiry. 
I  will  charge  any  rule  of  law  which  you  may  request  and  that 
I  approve  of.  Mr.  Jones  (coimsel  for  defendant) :  If  they  find 
that  she  knew;  that  it  was  found  by  them  as  a  fact  then  the 
law  says  that  there  is  no  occasion  to  warn  —  exception.  The 
Cotirt:  I  have  ah^ady  charged  the  jury  to  that  efifect.  Mr. 
Jones:  Your  Honor  distinguidied  it  saying  whether  she  knew 
it  when  she  was  stepping.  The  Court:  If  the  jury  find  from 
the  evidence  at  the  time  that  she  stepped,  the  plaintiff  knew 
that  the  open  space  was  there  and  knew  what  the  space  was, 
of  course,  no  warning  by  the  d^endant  was  necessary,  that 
is  common  sense.  Mr.  Jones:  I  except  to  the  limitation  *  at 
the  time  she  stepped.'  Tbe  Court:  Knew  it  at  any  time. 
Mr.  Jones:  While  she  was  on  the  platform  if  she  either  knew 
that  it  was  there  or  saw  it,  then  there  was  no  occasion  to  warn. 
The  Court:  Yes,  the  reason  I  limited  it  to  that  time  is  beeauae 
there  is  no  evidence  that  she  was  ever  on  the  platform  before, 
that  is  what  I  meant." 

The  foregoing  colloquy  between  court  and  counsel  completed 
the  court's  instruction  to  the  jiiry. 

It  seems  to  me  that  by  the  final  charge  of  the  court  ev^y 
issue  which  the  court  in  its  main  charge  had  submitted  to  the 
jury  was  eliminated.  '  The  court  first  charged  the  jury  in  effect 
that  they  might  find  a  verdict  in  plaintiff's  favor,  if  ihey  found 
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that  the  eight-iach  opening  betwieeii  the  station  platform  and  the 
car  platform  was  exce^ve  and  one  which  a  reasonably  prudent 
railroad  would  have  seen  might  be  daogerous  to  passengers 
using  ordinaiy  caje,  and  if  the  jury  found  such  opening  to 
be  excessive  and  a  dangerous  space^  that  they  should  then 
determine  whether  or  not  the  defendant  was  required  in  the 
exerdse  of  o^xlinary  care  to  warn  its  passengers  of  the  existence 
of  said  space.  As  the  case  was  finally  submitted  to  the  juxy 
they  w^e  instructed  that  they  could  not  predicate  any  negli- 
gence  on  the  construction  or  the  manner  in  which  the  station 
was  bitilt,  and  that  they  could  not  predicate  negligence  because 
of  the  existence  of  the  space  between  the  station  and  the  car 
platform.  The  juiy  was  further  specifically  instructed  by 
the  coxirt  as  matter  of  law  that  an  open  space  of  ei^t  inches, 
as  testified  to  by  the  plaintiff,  was  not  negligence*  As  to 
warning,  the  court  fiiudly  instructed  the  jury  that  if  they 
found  the  plaintiff  knew  of  the  opening  there  was  no  occasion 
to  give  her  any  warning,  the  court  in  this  respect  instructing 
the  juiy  .specifically  that  if  thie  jiuy  found  from  the  evidence 
that  at  the  time  she  stuped,  or  at  any  time,  the  plaintiff 
knew  that  the  open  space  was  there  and  knew  what  the  space 
was,  no  warning  by  the  defendant  was  necessary.  The  plaintiff 
testified  that  she  had,  before  the  time  of  the  accident^  noticed 
the  space  between  the  car  and  the  station  platfoma,  and  that 
as  she  went  to  get  on  the  car  she  looked  at  the  space  and  saw 
it.  Such  final  instructions  to*  the  jury  became  the  law  of  the 
case,  and  in  my  opinion,  left  no  ground  upon  which  the  jury 
were  permitted  to  find  the  defendant  negligent.  The  verdict 
of  the  jury,  contrary  to  the  law  of  the  case  as  thxis  stated  by 
the  court,  cannot  stand.  {Specht  v.  Waterbury  Co.,  208  N.  Y. 
374.) 

Placing  upon  the  testimony  the  strongest  interpretation  in 
plaintiff's  favor,  I  do  not  think  she  was  entitled  to  go  to  the 
jury.  Under  the  evidence  there  were  but  two  possible  groimds 
upon  which  the  defendant  could  have  been  foimd  negligent. 
First,  was  it  negligent  in  the  construction  of  its  station  platform, 
with  the  intervening  space,  eight  inches,  between  it  and  the 
entrance  platform  of  def^dant's  cars?  and,  second,  was  the 
def^idant  negligent  in  failing  to  warn  the  plaintiff  of  the 
existeonce  of  such  Space?    As  to  the  first,  it  may  be  said  that 
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plaintiff's  testimony  is  that  as  she  started  to  enter  the  car 
she  looked  down  and  saw  the  space  and  stepped  forward  upon 
the  car  platform,  but  did  not  step  f«fr  enough;  that  her  foot 
became  firmly  placed  thereon,  but  slipped  off  and  into  the 
space.  It,  therefore,  it  seems  to  me,  was  not  very  matmal 
whether  the  space  was  dght  inches  wide  or  four  inches  wide. 
The  plaintiff  could  have  faUen,  as  she  testi^ed  she  did,  as 
easily  were  the  space  only  half  as  wide  as  she  claims.  Ilie 
evidence  shows  that  the  station  was  constructed  by  the  dty 
of  New  York,  which  built  the  subway  system,  and  that  Hig 
defendant  was  not  authorized  to  alter  the  same.  That  it  was 
necessary  to  have  some  space  between  the  cars  and  the  platform 
is  a  self-evident  proposition.  Even  assuming  that  the  space 
was  as  wide  as  plaintiff  testified,  there  was  no  proof  that  it 
was  any  greater  than  necessity  required.  {BrniOi  v.  Brooklyn 
Heights  R.  R.  Co.,  129  App.  Div.  635;  Gabriel  v.  Long  Island  R. 
ft.  Co.y  54  id.  43;  Lafflin  v.  Buffalo  A  Southwestern  R.  R, 
Co.,  106  N.  Y.  136.)  It  seems  to  me  that,  even  assuming  that 
the  space  was  eight  inches  in  width,  the  question  as  to  whether 
or  not  it  was  a  negligent  construction  was  one  of  law  for  the 
court  and  not  of  fact  for  the  jury.  {Ryan  v.  ManhatUm  R. 
Co.,  121  N.  Y.  136,  137.)  This  view  was  finally  adopted  by 
the  court  in  its  final  instruction  to  the  juiy  in  the  case  at  bar, 
wherein  the  court  charged  the  jury  that  as  matter  of  law  an 
open  space  of  eight  inches  between  the  car  and  the  station 
platform  was  not  negligent,  and  that  the  jury  could  not  predi- 
cate negligence  in  this  case  because  of  the  existence  of  such 
space. 

Under  the  evidence  in  the  case  the  jury  could  not  find  the 
defendant  negUgent  for  failure  to  warn.  The  orAy  advantage 
of  warning  the  plaintiff  would  have  been  to  have  apprised 
her  of  the  existence  of  the  open  space.  She  te^ified  positively 
that  before  the  accident  she  knew  of  the  space  at  this  station 
and  specifically  testified  that  she  saw  the  open  spaoe  befose 
she  attempted  to  step  across  it.  There  is  no  testimony 
presented  showing  that  after  seeing  the  space  immediately 
prior  to  stepping,  her  attention  was  in  anywise  diverted 
therefrom.  The  knowledge  which  she  admitted  upon  the 
witness  stand  that  she  possessed  would  have  been  in  no  degree 
increased  by  any  warning  which  the  defendant  could  have 
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given  heat.  Knowing  of  the  existenoe  of  the  open  Epaoe  and 
having  it  in  mind  i^  attempted  to  step  across  it.  The 
defendant  was  entitled  to  act  upon  the  assumption  that  she 
would  use  ordinary,  care  to  avoid  any  danger  which  was 
obvious.  (Race  v.  Union  Ferry  Co.,  138  N.  Y.  644;  Weill  v. 
City  of  New  York,  147  App.  Div,  637,  638.) 

I  think  upon  the  plaintiff's  evid^ice  that  there  was  no 
question  of  fact  for  the  determination  of  the  jury,  and  that 
plaintiff's  complaint  should  have  been  dismissed,  and  that  the 
failure  of  the  court  to  grant  defendant's  motion  for  a  nonsuit 
was  error. 

The  judgment  and  order  appealed  from  should  be  reversed, 
with  costs,  and  plaintiff's  complaint  dismissed,  with  costs. 

Clabxe,  p.  J.,  Lattghlin,  Smith  and  Greenbaum,  J  J., 
concur. 

Judgment  reveonsed,  with  costs,  and  complaint  dismissed, 
with  costs. 


Viola  M.  FiANNEttT,  Respondent,  v.  15  Wsscr  44as  Stbset 
Company,  Inc.,  Appdlant,  Impleaded  with  XJNDBBPiNNiNa 
AND  Foundation  CmiPANT,  Defendant. 

First  D6|>artment,  July  2,  1920. 

Mortffacet  —  for«closur«  —  authority  of  agent  to  roprotont  mort* 
gagee  in  ^•^^^"g  agreoment  for  further  loan  and  to  extend  time  of 
payment  —  evidence  —  extension  of  time  to  pay  interest  or  taxes 
—  eoasideraition  —  estoppel. 

In  an  action  to  foreclose  a  mortgage  on  real  property  in  which  the  defenije 
interposed  was  that  the  plaintiff  had  agreed  through  her  real  estate  agent 
or  broker  to  make  an  additional  loan  to  the  defendant  and  had  agreed  to 
extend  the  time  to  pay  interest  and  taxes  on  the  mortgage  and  that  such 
time  had  not  expired  when  the  foreclosure  proceedings  were  begun,  it 
was  ixroper  to  exclude  from  the  evidence  letters  between  the  defendant 
and  said  real  estate  agent  with  respect  to  changing  the  terms  of  the  build- 
ing loan  agreement  entered  into  between  the  parties,  and  concerning 
application  for  advances  and- the  submission  of  amended  plans,  as  they  had 
no  material  bearing  on  the  issue  as  to  whether  the  said  agent  had  authority 
to  make  a  new  agreement  for  the  plaintiff  for  a  further  loan  to  the  defend- 
ant or  to  make  a  valid  agveesft^t  extending  the  time  to  pay  the  interest 
and  taxes. 
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On  all  the  evidence,  hM^  that  said  real  estate  agent  or  broker  had  no  authority 
to  make  any  agreement  in  reference  to  an  additional  loan  or  for  the  exten- 
sion of  the  time  to  pay  the  interest  and  taxes  on  the  mortgage. 

HM^  further^  that  the  defendant  knew  that  the  said  agent  did  not  have 
authority  to  agree  to  a  further  loan,  but  that  it  was  necessary  to  procure 
the  approval  of  the  plaintiff. 

While  it  may  be  inferred  from  the  evidence  that  a  change  was  made  in  the 
plazis  of  the  building  which  was  constructed  under  the  building  and  loan 
agreement,  and  that  the  plaintiff  acquiesced  therein,  that  does  not  establish 
that  the  plaintiff  agreed  to  make  a  further  loan  or  to  extend  the  time  of 
paying  the  interest  or  taxes. 

The  authority  of  the  said  real  estate  agent  to  act  in  the  matter  could  not  be 
proved  by  his  own  declarations. 

The  failure  of  the  said  agent  to  deduct,  from  the  final  payment  to  the  defend- 
ant imder  the  mortgage,  the  amount  of  taxes  and  interest  then  due  is  no 
evidence  of  his  authority  to  extend  the  time  for  the  payment  of  the  taxes 
and  interest. 

If  the  said  agent  assumed  to  make  an  agreement  for  the  plaintiff  to  extend 
the  time  for  the  payment  of  interest  and  taxes,  it  was  in  no  event  binding 
upon  the  plaintiff,  for  there  was  no  consideration  therefor,  and  she  is  not 
estopped  from  questioning  his  authority  and  the  consideration,  for  the 
defendant's  letters  show  that  any  change  in  the  plan  of  the  building  was 
made  at  the  instance  and  for  the  full  benefit  of  the  defendant. 

Appeal  by  the  defendant,  15  West  44th.  Stieet  Company^ 
Inc.,  from  a  judgment  of  the  Supreme  Couit  in  favor  of  tibe 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  29th  day  of  April,  1915,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  New  York  Special 
Term,  a  verdict  having  been  rendered  in  favor  of  the  plaintiff 
on  settled  issues  after  a  trial  at  the  New  York  Trial  Term 
decreeing  foreclosing  of  a  building  loan  mortjg^ge,  and  also 
from  an  order,  entered  in  said  clerk's  office  on  the  same  day, 
denying  defendant's  motion  to  set  aside  the  verdict  on  the 
settled  issues  and  for  a  new  trial  made  upon  the  nunutes. 

Sarrmel  Seabury  of  counsel  [Alvin  C.  Cass  with  him  on  the 
brief],  for  the  appellant. 

H,  Snowden  Marshall  of  coimsel  [Berijamin  TrapneU  with 
him  on  the  brief],  for  the  respondent. 

Laughlin,  J.: 

The  mortgage  was  executed  on  the  12th  day  of  May,  1914, 
by  the  defendant,  a  domestic  corporation,  to  the  plaintiff,  as 


Digitized  by  VjOOQIC 


FiiANKBBY  V.  16  Wkst  44th  Strbbt  Oo.,  Inc.  65 

App.  BiY.]  First  Department,  July,  192a 

ooUateral  security  for  its  bond  to  her  bearing  even  date 
therewith.  By  the  terms  of  the  bond  and  mortgage  the  plain* 
tiff  was  to  advlmce  to  the  defendant  the  sum  of  $125,000, 
pursuant  to  the  t^ms  of  a  contract  of  sale  and  building  loan 
agreement  made  between  the  plaintiff  and  Frank  Slater  on 
the  25tii  of  November,  1913  —  subsequently  assigned  to 
defendant  —  as  modified  by  an  agreement  in  writing  between 
the  plaintiff  and  the  defendant  and  Slater  on  the  20th  day 
of  April,  1914.  The  defendant  was  to  i)ay  six  pw  cent  interest 
on  the  advances  on  the  tenth  day  of  Nov^oibar  after  the 
agreement  and  semi-annually  thereafter,  and  the  principal 
was  to  beecHne  due  and  payable  on  the  1st  day  of  March, 
1915.  It  was  further  provided  that  at  the  election  of  the 
moii^agQe  the  principal  should  become  due  and  payable  after 
default  by  the  defendant  in  the  payment  of  interest  thereon 
or  on  two  prior  mortgages  on  the  premises,  or  in  the  payment 
of  taxes  or  assessments.  This  action  was  commenced  on  the 
18th  day  of  January,  1915.  It  is  alleged  in  the  amended 
complaint  that  the  defendant  has  neglected  and  refused,  after 
due  demand,  to  pay  the  interest  due  on  the  10th  day  of 
November,  1914,  on  the  moneys  advanced,  although  due 
demand  therefor  was  made,  and  that  it  has  n^ected  and 
refused  to  pay  the  semi^-annual  interest  due  on  one  of  the 
prior  mortgages  on  the  10th  day  of  November,  1914,  and  has 
neglected  and  refused  to  pay  the  semi-annual  tax  on  the 
IHremises  which  became  due  and  payable  December  1,  1914, 
and  that  the  period  prescribed  in  the  mortgage  after  which 
the  defaults  entitled  the  plaintiff  to  elect  that  the  whole 
amoimt  should  become  due  and  payable  has  expired.  The 
defendant,  in  its  amended  answer,  among  oihsat  things,  pleaded 
that  for  a  valuable  consideration  the  plaintiff  duly  extended 
the  time  for  payment  of  iaterest  and  taxes  and  that  the  time 
so  extended  had  ppt  expired;  that  imder  the  contract  for  the 
sale  to  the  defendant  of  the  premises  and  the  building  loan 
agreement  the  plaintiff  agreed,  on  the  completion  of  the 
building,  to  take  back  a  second  purchase-money  mortgage 
for  the  amount  of  the  difference  betweoa  a  permanent  mortgage 
to  be  placed  on  the  property  for  not  less  than  $285,000  and 
the  sum  of  $400,000,  and  that  thereafter  the  plaintiff,  for 
App.  Div.— Vol.  CXCIII.        5 
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greater  security  of  her  investment,  or  for  some  other  reason, 
requested  the  defendant  to  change  the  plans  for  the  building 
from  a  loft  biiilding  into  an  office  building  of  a  far  more 
expensive  character;  that  the  original  building  loan  agreement 
under  which  the  mortgage  for  $125,000  was  given  was  intended 
to  cover  the  amount  of  money  required  for  the  erection  of  the 
building  imder  the  original  plans,  and  that  the  change  in  the 
plans  from  a  loft  to  an  office  building  involved  an  additional 
cost  of  construction  estimated  at  from  $20,000  to  $25,000, 
and  that  at  the  special  instance  and  request  of  the  plaintiff 
the  defendant  agreed  to  change  the  character  of  the  building 
in  the  course  of  construction  from  a  loft  building  into  an 
office  building,  and  that  the  plaintiff  on  or  about  the  15th 
day  of  September,  1915,  agreed  to  loan  the  defendant  an 
additional  $15,000  toward  the  cost  of  construction  under  the 
terms  of  the  building  loan  agreement,  and  that  pursuant 
thereto  the  defendant  caused  the  plans  and  specifications  to 
be  changed  and  caused  the  building  to  be  erected  and  com- 
pleted as  an  office  building  at  an  increased  cost,  and  fully 
performed  its  agreement;  that  the  plaintiff  failed  to  advance 
the  $15,000  or  any  part  thereof,  excepting  that  she  deducted 
from  the  purchase  price  of  the  property  the  sum  of  $2,719.63 
which  the  defendant  was  obUgated  to  pay  imder  the  contract 
of  purchase,  by  adding  said  stun  to  the  amount  of  a  purchase- 
money  mortgage  of  $115,000  executed  by  the  defendant  to 
the  plaintiff  which  is  a  prior  hen  to  the  hen  of  the  mortgage 
now  sought  to  be  foreclosed,  and  that  by  reason  of  the 
premises  the  plaintiff  has  broken  the  terms  of  the  contract 
of  sale  and  building  loan  agreement  as  amended  by  the 
agreement  of  September  15,  1915,  for  the  advancement  of 
additional  moneys.  The  defendant,  as  a  separate  defense, 
alleged  that  the  plaintiff  extended  the  time  of  the  defendant 
to  pay  the  interest  and  taxes  and  that  the  time  has  not 
expired,  and  that,  therefore,  the  defendant  is  not  in  default; 
and  for  a  further  defense  and  counterclaim  the  defendant 
allied  that  one  Joseph  A.  Flannery  was  the  husband  and 
general  agent  of  the  plaintiff  and  represented  her  in  all  the 
matters  in  question  and  that  one  Rob^  has  acted  as  the 
agent  and  on  behalf  of  said  Joseph  A.  Flannery  and  has 
conducted  all  negotiations  concerning  the  same;  and  that  the 
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amended  agreement  for  the  advancement  of  the  $15,000  was 
negotiated  and  arranged  between  the  defendant  and  said 
Robert  with  the  knowledge,  consent  and  authority  of  the 
plaintiff,  and  that  the  defendant  has  demanded  that  the 
plaintiff  advance  such  moneys,  which  demand  the  plaintiff 
has  refused  to  comply  with,  except  that  the  plaintiff  has 
released  from  the  purchase  price  and  the  building  loan  agree- 
ment the  sum  of  $2,719.63;  and  that  the  defendant  has  offered 
to  execute  a  new  bond  and  mortgage  for  the  additional  sum  to 
be  advanced  by  the  plaintiff  and  that  the  plaintiff  has  refused 
to  accept  it,  and  that  by  reason  of  the  premises  the  defendant 
is  entitled  to  recover  the  balance  so  agreed  to  be  advanced, 
namely,  the  sum  of  $12,280.37,  and  to  have  the  amount  thereof 
added  to  the  bond  and  mortgage  sought  to  be  foreclosed. 
For  another  separate  defense  and  counterclaim  the  defendant 
alleged  that  the  mortgage  is  tainted  with  fraud,  in  that  the 
plaintiff,  instead  of  improviiig  the  property  herself,  conceived 
the  idea  of  inducing  some  builder  to  take  the  property  and 
erect  a  building  thereon  and  thereby  avoid  obligations  to 
contractors,  materialmen  and  others;  that  the  husband  was 
the  plaintiff's  agent  and  acted  through  Robert,  and  that 
pursuant  to  said  scheme  the  plaintiff  induced  the  making  of 
the  contract  of  sale  and  building  loan  agreement  and  bond 
and  mortgage;  that  the  plaintiff  represented  and  held  out 
said  Robert  as  her  agent,  and  represented  him  as  clothed 
with  full  authority  to  speak  and  act  for  her;  that  the  plaintiff 
knew  that  Slater  was  financially  irresponsible  and  that  the 
defendant's  only  asset  was  the  equity  in  said  premises,  and 
that  the  contract  was  assigned  by  Slater  to  the  defendant 
and  title  taken  by  it  with  the  knowledge  and  consent  of  the 
plaintiff  and  the  erection  of  the  building  was  proceeded  with; 
that  the  plaintiff  selected  the  style  of  the  building  to  be 
erected,  namely,  a  loft  building,  similar  to  that  erected  at 
No.  16  West  Forty-sixth  street,  borough  of  Manhattan, 
New  York;  that  at  the  time  the  contract  of  sale  and  building 
loan  agreement  was  made  the  plaintiff  and  Slater  computed 
the  cost  of  the  loft  building  at  $125,000;  that  pursuant  to 
said  scheme  the  plaintiff  procured  the  character  of  the  building 
to  be  changed  from  a  loft  to  an  office  building  at  an  additional 
cost  and  expense  to  defendant  of  $25,000,  which  it  was  without 
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means  to  pay,  and  thereupon  the  plaintiff  through  Flaanery 
and  Robert  promised  and  agreed  to  advanoe  the  sum  of 
$15,000  toward  the  additional  cost;  that  acting  in  good  faith 
and  relying  on  said  promise,  the  defendant  caused  the  plans 
to  be  changed  from  a  loft  to  an  office  building  and  thereby 
incurred  an  additional  expenditure  of  $15,000,  and  that  the 
defendant  performed  extra  work,  labor  and  services,  and 
advanced  money  and  contracted  debts  not  covered  l^  the 
original  agreonent,  in  and  about  the  improven^nt  of  the 
property,  solely  relying  on  the  prOToise  of  the  plaintiff  with 
respect  to  making  the  additional  advance;  that  the  plaintiff 
never  intended  to  make  the  advance  but  intended  to  defraud 
the  defendant,  and  that  Robert  repeatedly  promised  to  procure 
the  additional  loan,  and  that  the  plaintiff  caused  Revert  to 
deceive  the  defendant  and  to  induce  it  to  incur  further 
indebtedness  and  expense  with  the  intent  of  injuring  and 
defrauding  it,  and  that  the  plaintiff  refrained  from  insisting 
on  the  payment  erf  the  interest  and  taxes  to  induce  the  defend- 
ant to  complete  the  building,  intending  then  to  call  the 
mortgage  and  to  foreclose  it;  that  at  all  the  times  in  question 
it  was  imderstood  and  agreed  between  the  plaintiff  and  the 
defendant  that  the  building  loan  mort^ige  would  be  paid 
out  of  the  permanent  loan  to  be  placed  on  the  property  which 
had  to  be  not  less  than  $300,000,  and  that  Robert,  who  was  an 
experienced  real  estate  operator  and  broker,  represented  that 
he  would  be  able  to  procure  a  permanent  loan  on  the  property 
of  $285,000  and,  at  the  instance  and  request  of  ihe  plaintiff, 
had  the  defendant  refrain  from  procuring  the  loan  elsewhere, 
and  that  this  was  done  to  enable  the  plaintiff  to  bid  in  the 
property  on  foreclosure;  and  that  by  reason  of  the  premises 
the  defendant  has  been  induced  to  umn  obligations  which 
it  is  unable  to  meet  and  has  lost  the  use  of  the  premises 
through  a  receivership  and  has  sustained  damages  in  the 
simi  of  $25,000.  The  judgment  demanded  tiy  the  defendant 
was  that  the  lis  pendens  and  bond  and  mortgage  be  canceled 
and  that  the  plaintiff  be  required  to  advance  the  balance  of 
the  $15,000  so  agreed  to  be  advanced  and  that  the  defendant 
have  judgment  for  the  sum  of  $25,000. 

It  is  difficult  to  understand  how  the  pleader  attempted 
to  establish  a  connection  between  the  purchase-money  mort- 
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gage  which  was  executed  and  delivered  on  December  8,  1913, 
aad  the  allied  agreement  for  a  further  building  loan  which 
was  not  claimed  to  have  been  made  until  September  15,  1914; 
but  since  no  point  is  made  with  respect  thereto,  with  these 
observations  we  dismiss  it. 

On  the  defendant's  motion  three  issues  were  framed  for 
trial  by  jury,  namely: 

''  1.  Did  the  plaintiff  make  the  contract  set  forth  in  the 
first  counterclaim  in  the  answer  herein,  and  if  so,  how  much 
is  due  to  the  defendant,  15  West  44th  Street  Company 
herein? 

''  2.  Has  the  plamtiff  defrauded  the  defendant  as  set  forth 
in  the  second  (counterclaim,  and  if  so,  what  is  the  amount  of 
damages  the  defendant  suffered  therefrom? 

''  3.  Did  the  plaintiff  extend  the  time  of  the  15  West  44th 
Street  Company  to  pay  the  interest  and  taxes  referred  to 
in  the  complaint,  and  if  so,  to  what  time? '' 

Those  special  issues  were  brought  to  trial  before  Mr.  Justice 
Gbeekbaum  and  a  jury,  and  at  the  dose  of  the  evidence  the 
jury  were  directed  by  the  court  to  answer  each  of  the  questions 
in  the  negative.  The  cause  was  then  brought  on  for  trial  at 
Special  Term  and,  by  conswt,  a  motion  for  a  new  trial  of  the 
issues  tried  before  the  jury  was  there  made  and  some  further 
evidence  was  taken  thereon  and  the  amount  due  was  computed. 
The  court  thereafter  mad^  a  decision  den}ang  the  motion  and 
decreeing  th^  foreclosure  of  the  building  loan  mortgage. 

It  was  conceded  on  the  trial  that  the  husband  of  the 
plaintiff  was  her  general  agent  authorized  by  her  to  make  any 
agreement  in  the  premises.  There  is  no  evidence,  and  it  is  not 
claimed,  that  either,  the  plaintiff  or  her  husband  persoimlly 
or  by  letter  made  any  agreement  with  the  defendant  for 
advancing  more  money.  The  only  transactions  claimed  by 
the  defendant  with  respect  thereto  consist  of  correspondence 
and  interviews  with  Robert. 

Robert  was  a  real  estate  agent  having  offices  at  No.  150 
Broadwi^.  The  plaintiff  employed  him  as  a  broker  to  sdl 
the  premises  and  he  placed  his  sign  thereon.  He  negotiated 
the  sale  to  Slater  and  was  paid  the  regular  brokerage  com- 
missicHX  therefor  by  the  plaintiff.  As  an  inducement  to  Slater 
to  purchase  he  undertook  to  procure  a  building  loan  s^ree^ 
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ment  from  the  plaintiff,  and  for  procuring  that  he  was  paid  a 
commission  of  $1,250  by  the  defendant.  The  payments  were 
made  in  instalhnents  from  moneys  received  by  the  defendant 
imder  the  building  loan  mortgage.  The  original  contract  and 
building  loan  agreement  was  signed  by  the  plaintiff  personally. 
The  deed  was  delivered  to  the  defendant,  through  Robert, 
on  the  8th  day  of  December,  1913,  and  it  then  executed  and 
dehvered  to  him,  for  the  plaintiff,  a  purchase-money  mortgage 
on  the  premises  which  he  sent  to  her.  At  that  time  an 
agreement  in  writing  was  made  in  duplicate,  and  one  was 
signed  by  the  defendant  and  delivered  to  Robert  and  the 
other  was  signed  by  him  as  her  attorney  in  fact  and  dehvered 
to  the  defendant.  It  provided  that  the  ddivery  of  the  deed 
was  not  to  be  deemed  to  merge  the  building  loan  agreement. 
It  was  not  shown  that  either  the  plaintiff  or  her  husband  was 
aware  that  Robert  so  assumed  to  execute  that  agreement 
which  was  evidently  prepared  by  the  title  company  which 
had  charge  for  plaintiff  of  cloising  the  title;  and  it  was  con- 
ceded that  the  title  company  acted  for  the  plaintiff  with 
respect  to  the  payments  made  imder  the  building  loan  mort- 
gage, and  that  the  final  payment  thereunder  was  made  by  it 
December  1,  1914.  The  title  company  dealt  with  Robert  as 
representing  the  plaintiff  and  by  his  direction  made  one  pay- 
ment without  requiring  the  defendant  to  pay  a  lien  fftill 
shown  impaid  on  the  search.  It  does  not  appear  definitely 
when  the  erection  of  the  building  was  conmienced.  The  plans 
and  specifications,  which  were  to  be  to  the  satisfaction  of  the 
plaintiff,  were  submitted  to  and  left  with  Robert  a  few  days. 
The  court  excluded  proof  that  he  verbally  approved  them. 
The  first  request  for  payment  under  the  building  loan  agree- 
ment was  made  April  8,  1914,  by  a  letter  addressed  to  Robert. 
The  evidence  shows  that  the  defendant  never  met  the  plaintiff 
or  her  husband  in  the  transactions  and  that  all  of  the  n^o- 
tiations  were  with  Robert.  It  is  quite  plain  from  the  cor- 
respondence that  he  assumed  to  have  general  authority  from 
the  plaintiff  with  respect  to  making  the  advances  under  the 
building  loan  agreement  and  mortgage.  The  defendant 
apphed  to  him  for  a  modification  of  the  terms  of  payment 
under  the  building  loan  agreement  before  the  execution  of 
the  building  loan  mortgage,  and  he  wrote  the  defendant  on 
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Apiil  15,  1914,  assuming  to  agree  to  make,  on  certain  condi- 
tions, the  modifications  requested;  but  the  formal  agreement 
of  modification  was  signed  and  executed  by  the  plaintiff  and 
Slater  and  the  defendant  on  the  20th  day  of  April,  1914. 
That,  instead  of  tending  to  show  that  Robert  had  authority 
to  change  the  agreement,  plainly  indicated  the  contrary.  At 
most  it  shows  that  he  sustained  some  relation  to  the  plaintiff 
with  reference  to  the  performance  of  the  building  loan  agree- 
ment and  mortgage  and  communicated  the  defendant's  request 
to  her  and  that  she  acted  thereon.  Robert  was  on  terms  of 
social  friendship  with  the  plaintiff  and  her  husband,  and  it  is 
to  be  inferred  from  the  evidence  that  when  they  had  occasion 
to  employ  a  broker  or  i^ent  to  look  after  their  real  estate 
th^  employed  him.  To  the  defendant  he  assumed  to  repre- 
sent the  plaintiff  with  respect  to  the  advances  to  be  made 
under  the  building  loan  agreement  and  the  collection  of 
interest  on  the  purchase-money  mortgage,  and  apparently 
the  plaintiff  and  her  husband  acquiesced  therein.  In  several 
other  transactions,  in  which  he  represented  the  plaintiff  or 
her  husband  which  resulted  in  obligations  running  to  her, 
he  had  also  assumed  to  represent  her  in  demanding  and 
receiving  payments  due  to  her,  and  during  the  transactions 
here  in  question  he  had  occasion  to  see  plaintiff's  husband 
concerning  other  pending  or  contemplated  business  in  which 
he  acted  or  expected  to  act  as  a  broker.  He,  however,  did 
not  personally  pass  upon  whether  the  different  stages  of  the 
erection  of  the  building  entitled  the  defendant  to  advances, 
but  hired  an  inspector  or  architect  for  that  purpose  who  was 
paid  by  the  plaintiff's  husband;  and  although  he  took  part 
in  the  necessary  inspections  the  reasonable  inference  from 
the  evidence  is  that  the  advances  were  made  on  the  report 
of  such  inspector  or  architect  or  only  after  such  report  and 
at  the  office  of  the  title  company,  where  checks  of  the  plaintiff 
or  her  husband  for  deposit  with  the  title  company  were  sent 
or  were  delivered  by  Robert  to  it.  The  court  excluded  the 
letter  from  the  defendant  to  Robert,  and  Robert's  letter 
in  reply,  to  which  reference  has  been  made,  with  respect  to 
changing  the  terms  of  the  building  loan  agreement  and  all  of 
the  correspondence  with  Robert  concerning  applications  for 
advances  made  imder  the  building  loan  mortgage  and  the 
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submission  of  amended  plans  to  him  and  his  action  thereon, 
and  with  respect  to  a  request  from  him  to  the  defendant  to 
obtain  insurance  on  the  building  and  its  action  thereon.  The 
documentary  evidence  so  excluded  was  marked  for  identifi- 
cation and  is  in  the  record.  Evidence  that  the  insurance  was 
procured  at  Robert's  request  was  subsequently  received.  I 
am  of  the  opinion  that  tixe  evidence  so  offered  was  properly 
excluded  and  that  if  it  had  been  received  it  would  have  had 
no  material  bearing  on  the  issue  as  to  whether  Robert  had 
authority  to  make  a  new  agreement  far  the  plaintiff  for  a  further 
loan  to  the  defendant  or  to  make  a  valid  agreement  extending 
the  time  to  pay  the  interest  and  taxes.  All  that  Robert 
assumed  to  do  or  did,  so  far  as  plaintiff  or  her  husband  had 
notice  or  knowledge,  was,  either  as  a  volunteer  or  under 
implied  authority,  in  looking  after  her  interest  tmder  the 
building  loan  agreement  as  made  and  as  modified  by  hersdf . 
Authority  to  supervise  the  perfonnance  of  a  contract  is  one 
thing,  and  authority  to  make  an  entirely  new  agreement  with 
respect  thereto  is  quite  another.  No  express  authority  on 
the  part  of  Robert  was  shown.  Further  evidence  was  offered 
by  defendant  which  it  claims  would  have  tended  to  show  full 
authority  in  Robert  and  was  excluded  on  plaintiff's  objections. 
It  consists  in  part  of  a  letter  from  the  defendant  to  Robert 
under  date  of  September  25,  1914,  which  is  ten  days  after 
the  date  of  the  making  of  the  agreement  for  the  additional 
loan  as  alleged  in  the  answer.  The  letter  draws  attention 
to  the  fact  that  imder  tibe  original  agreement  the  defendant 
was  to  erect  a  building  similar  to  a  building  on  West  Forty- 
sbcth  street,  and  it  is  stated  therein  that  after  filing  the  plans 
and  obtaining  the  approval  of  the  building  department  the 
defendant  found  that  a  new  commission  known  as  the  labor 
bureau  had  be^i  created  to  supervise  buildings  that  w&e  to  be 
used  for  the  purpose  of  manufacturing,  and  that  compliance 
with  the  rulings  of  that  bureau  would  have  involved  an 
additional  expenditure  of  about  $15,000  but  would  have 
enabled  defendant  to  take  manufacturing  tenants;  and  that 
it  decided  not  to  do  that  and  to  complete  the  building  as 
originally  intended,  but  that  it  found  that  inquiries  from 
tenants  for  space  in  the  building  "  will  require  that  we  turn 
it  into  a  strictly  office  building  "   which  wotdd  cost  from 
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S20,000  to  S25,000  more  than  was  originally  figured  on,  and, 
therefore,  the  defendant  requested  an  additional  loan  in  the 
sum  of  $15,000.  It  will  be  observed  that  the  letter,  which  was 
excluded  by  the  court,  instead  of  supporting  the  allegations 
contained  in  the  amaided  answer,  shows  that  the  contemplated 
change  in  the  plans  of  the  building  was  jiot  for  the  benefit 
of  the  plaintiff  (a  at  her  request,  but  solely  for  the  benefit 
of  the  defendant  and  on  its  own  motion  and  that  the  additional 
loan  was  not  solicited  as  a  matter  of  right  but  as  a  favor. 
That  Robert  did  not  assume  to  make  an  agreement  with  the 
defendant  for  the  plaintiff  concerning  an  additional  loan  on 
or  about  September  15,  1914,  as  alleged  in  the  answer,  is 
plainly  shown  by  another  letter  dated  November  10,  1914, 
offered  by  the  def aidant  and  excluded  by  the  court,  in  which 
the  defendant  refers  to  additional  expenses  incurred  by  it  in 
fitting  the  building  for  offices  and  stated  that  it  had  brou^t 
the  matter  to  his  attention  several  times  and  had  made  many 
imporovements  relying  on  his  statement  that  he  would  procure 
an  additional  loan  of  $10,000,  and  that  it  then  wrote  a  letter 
at  his  request  explaining  what  it  purposed  doing  but  that 
it  had  heard  nothing  from  him.  That  did  not  even  indicate 
that  Robert  had  promised  to  i»x>cure  the  additional  loan 
thoe  stated  to  be  $10,000  from  the  plaintiff;  and  at  most  it 
merely  indicates  that  negotiations  on  the  subject  of  procuring 
a  further  loan  had  been  opened  with  Robert  and  that  he 
promised  to  procure  for  the  defendant  from  Bome  source  an 
additional  loan  of  $10,000.  In  another  letter  written  by  the 
defendant  to  Robert  on  the  9th  of  October,  1914,  which  was 
offered  by  the  defendant  and  excluded,  it  referred  to  a  con- 
versation with  him  by  telephone  regarding  an  additional 
loan  and  stated  that  it  was  perfectly  willing  to  leave  it  to 
Mr.  Flannery  "  and  do  just  as  he  wishes  us  to  do,'^  but  that 
if  Mr.  flannery  did  not  think  it  best  to  noake  the  changes 
it  was  willing  to  abide  by  his  judgment,  and  stated  that  there 
was  an  increasing  demand  for  offices  and  that  the  building 
could  be  dbanged  into  an  office  building  during  construction 
at  much  less  expense  than  after  its  completion.  That  letter 
plainly  shows  that  the  defmdant  knew  that  Robert  did  not 
have  authority  to  agree  to  a  further  loan  and  that  it  was 
necessary  to  procure  the  approval  of  the  plaintiff's  husband, 
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and  of  such  approval  there  is  no  evidence.  On  the  further 
proceedings  at  Special  Term  after  the  verdict  the  plaintiflf's 
husband  testified  that  Robert  informed  him  that  the  defend- 
ant desired  an  additional  loan  and  that  he  turned  the  applica- 
tion down.  In  a  prior  letter  dated  September  14,  1914,  the 
defendant  informed  Robert  that  it  believed  that  it  would 
be  best  to  change  the  character  of  the  building  from  a  loft 
to  an  office  building,  and  that  in  order  so  to  do  it  had  already 
changed  the  character  of  construction  and  was  obliged  to 
make  additional  improvements  to  cover  the  situation,  and 
stated  that  it  believed  it  to  be  to  "  our  mutual  interest " 
that  the  building  be  constructed  to  meet  the  demands  of  the 
ndghborhood,  and  in  order  to  make  these  changes  it  requested 
him  to  procure  an  additional  loan  of  $15,000,  and  closed  by 
stating  "  as  we  must  make  our  changes  now  to  save  a  large 
increase  of  realtering,  we  would  ask  that  you  give  this  your 
immediate  attention.''  Other  correspondence  epccluded  is  of 
similar  import,  but  none  of  it  even  tends  to  show  that  Robert 
had  assumed  to  make  such  an  agreement  in  behalf  of  the 
plaintiff.  It  does  not  otherwise  appear  when  the  defendant 
amended  the  plans  changing  titte  building  into  an  office  build- 
ing; but  the  fair  inference  is  4;hat  such  change  was  made 
before  November  4,  1914,  and  before  December  15,  1914, 
which  latter  date  was  after  all  advances  had  been  made  imder 
the  building  loan  mortgage.  The  defendant  offered  to  show 
a  conversation  with  Robert  on  said  November  fourth  con- 
cerning the  interest  due  on  the  building  loan  mortgage,  pay- 
ment of  which  Robert  had  demanded  by  letter  of  that  date, 
and  a  conversation  with  him  on  said  December  fifteenth 
with  reference  to  the  additional  loan  of  $15,000,  and  both 
conversations  were  excluded  on  the  plaintiff's  objection  that 
it  had  not  been  shown  that  Robert  was  authorized  to  bind 
her  by  any  new  agreement.  In  no  view  of  the  evidence,  had 
it  been  received,  could  it  be  held  that  it  would  have  shown 
authority  in  Robert  to  bind  the  plaintiff  to  make  a  further 
loan  to  the  defendant  or  to  extend  the  time  of  payment  of 
interest  and  taxes  due.  The  defendant  failed  to  prove  either 
the  original  or  the  amended  plans.  It  may  be  inferred  that 
a  change  was  made  in  titte  plans  and  that  the  plaintiff 
acquiesced  therein,  but  that  falls  far  short  of  proving  that 
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she  agreed  to  make  a  further  loan  or  to  extend  the  time  of 
paying  the  interest  or  taxes.  The  interest  and  taxes,  for 
the  failure  to  pay  which  the  plaintiff  elected  to  declare  the 
principal  to  be  due  and  payable,  were  due  and  payable  before 
the  final  payment  was  made  by  the  plaintiff  under  the  building 
loan  mortgage,  and  she  was  at  liberty  to  deduct  them  from 
sudi  payment.  It  is  claimed  that  the  failure  of  the  title 
coDapBnjy  which  concededly  represented  her,  and  of  Robert 
to  deduct  them  from  such  final  payment  is  evidence  of  an 
agreement  by  her  to  extend  the  time  of  payment  thereof  or 
of  Robert's  authority  so  to  do  and  that,  therefore,  it  was 
error  to  exclude  evidence,  not  as  to  the  authority  that  she 
conferred  upon  them  or  either  of  them  in  the  premises,  but  as 
to  what  Robert  then  said  on  the  subject.  His  authority 
could  not  be  proved  by  his  own  declarations,  and  it  is  manifest 
that  the  failure  of  the  plaintiff's  agents  to  p^orm  their  duty 
to  her  by  exacting  such  deductions  is  no  evidence  of  their 
authority  to  extend  the  time  for  the  payment  of  the  taxes 
and  the  interest,  even  if  they  assumed  so  to  do.  If  Robert 
assumed  to  make  such  an  agreement  for  the  plaintiff,  it  was 
in  no  ev^it  binding  upon  her  for  there  was  no  consideration 
therefor,  and  she  is  not  estopped  from  questioning  his  author- 
ity and  the  consideration,  for  the  defendant's  letters,  which 
could  not  be  overcome  by  any  testimony  which  was  excluded, 
plainly  show  that  any  change  in  the  plan  of  the  building  was 
made  at  the  instance  and  for  the  sole  benefit  of  the  defendant. 
I  do  not  deem  it  necessary  to  consider  whether  the  judgment 
could  be  sustained  on  the  ground  that  the  whole  amoimt  of  the 
mortgage  was  due  before  the  issues  were  tried,  but  that  fact 
tends  to  show  that  no  injustice  will  be  done  in  affirming  the 
judgment  which  was  rendered  so  long  ago. 

I  am  of  the  opinion,  therefore,  that  no  prejudicial  error 
was  oonmiitted  in  excluding  the  evidence  offered  or  in  directing 
a  veidict  on  the  special  issues. 

It  follows  that  the  judgment  and  order  should  be  affirmed, 
with  costs. 

Clarke,  P.  J.,  Dowling  and  Smith,  JJ.,  concur. 

Judgment  and  order  affirmed,  with  costs. 
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Twenty-fifth  Street  Realtt  Company,  Respondent,  v. 
Arthur  Wachtel,  Defendant,  Impleaded  with  Weckstein 
&  Weckstein,  Inc.,  Appellant, 

First  Department,  July  2,  1920. 

Landlord  and  tenant  —  injunetion  ac«iast  violation  of  tvStiMdtng 
clause  —  admission  or  vithdrawal  <^  partner  of  t#iiant  as  viola- 
tion of  said  clause  —  right  of  landlord  to  injunction  a^rainst  third 
person  occupying  premises. 

Ordinarily  a  suit  in  equity  will  not  lie  at  the  instance  of  a  landlord  to  enjoin 
a  violation  by  the  tenant  of  the  covenants  of  a  lease  with  respect  to  assign- 
ing or  subletting,  but  doubtless  a  court  of  equity  has  jurisdiction  to  issue 
an  injunction  in  such  a  case,  if  the  circumstances  are  such  as  to  require 
that  the  landlord  be  awarded  such  relief. 

It  seems,  that  a  covenant  of  a  lease  against  subletting  is  not  violated  by  a 
mere  change  in  the  lessee  incident  to  the  admission  of  a  new  partner  or 
the  withdrawal  of  a  partner, 

A  landlord  has  an  adequate  remedy  at  law  by  summary  proceedings  or 
ejectment  to  recover  the  iwssession  of  premises  held  by  a  third  person 
under  the  tenant,  where  there  is  no  assignment  of  the  lease  to  said  third 
person  and  the  premises  have  not  been  sublet  to  him,  and  the  landlord  is 
not  entitled  to  proceed  in  eqtuty  and  secure  an  injunction  order  which  in 
effect  requires  the  said  third  person  to  remove  from,  the  prraaises* 

Where  said  third  person  has  or  claims  to  have  the  right  to  poeseasion,  he 
is  entitled  to  have  his  rights  determined  by  a  trial,  and  the  plaintiff  is  not 
entitled  to  have  them  adjudicated  upon  affidavits. 

Appeal  by  the  defendant,  Weckstein  &  Weckstein,  Inc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  21st  day  of  April,  1020,  enjdning  and 
restraining  both  defendants  from  letting,  allowing,  permittiog 
or  suffering  the  appellant  to  enter  into  possession,  use  or 
occupancy  of  certain  premises  described  in  a  lease  between 
plaintiff  and  the  defendant  Arthur  Wachtel  under  an  c^^ree- 
ment  between  him  and  the  appellant  by  which  he  may 
attempt  to  sublet  or  assign  part  or  all  of  the  premises  to  the 
appellant  without  the  written  consent  of  the  plaintiff, 

Francis  M.  Scott  of  counsel  [Isidore  Weckstein^  attorney], 
for  the  appellant. 

Emanuel  van  Demoot,  for  the  respondent. 
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Latjohun,  J.: 

The  iiijunati(»i  order  containB  a  proviaon  staying  its  enforce- 
ment pending  an  appeal  therefrom  by  the  appellant  or  until 
the  trial  and  deeision  of  the  issues  herein  if  appellant  shall 
stipulate  for  an  immediate  trial  at  Special  Term  and  provides 
that  if  appellant  shall  neither  so  stipulate  nor  appeal,  then 
plaintiff  is  required  to  give  a  bond  in  the  sum  of  $1,0(X)|  but 
ndther  the  terms  nor  the  conditions  of  the  bond  are  stated. 

Pfadntiff  claims  that  this  is  a  suit  in  equity  to  enforce  the 
q)eeific  performance  by  defendant  Arthur  Wachtel  of  a  lease 
in  writing  made  between  him  and  the  plaintiff  on  the  2d  day 
of  April)  1919,  which  was  to  take  effect  on  the  Ist  day  of 
February,  1920,  <m  the  expiration  of  a  former  lease  from  the 
plaintiff  to  him  of  the  same  premises  made  on  the  21st  day 
of  June,  1917.  The  second  lease  was  to  continue  for  two 
years  and  the  tenant  tha*ein  covenanted  not  to  assign  or 
sublet  the  premises  without  the  written  consent  of  the  lessor, 
and  it  was  provided  that  in  ease  of  a  violation  thereof  the 
lessor  was  at  Uberty  to  re-enter  and  reoccupy  the  premises 
and  to  remove  dl  perBons  and  their  goods  and  chattels  there- 
from. On  the  15th  day  of  March,  1919,  ei^te^i  days  before 
the  second  lease  was  made,  the  tenant  Arthur  Wachtel  formed 
a  copartnership  with  Samuel  H.  Weckstein  for  the  continuance 
by  the  copartnerBhip  from  and  after  March  17,  1919,  of  the 
business  theretofore  conducted  on  the  premises  by  the  tenant. 
A  oeiificate  with  respect  to  the  copartnanahip  was  made  and 
acknowledged  May  28, 1919,  which  was  about  seven  weeks  after 
the  second  lease  was  made,  and  was  duly  filed.  The  copart- 
nership business  was  continued  on  the  premises,  without 
objection  from  the  plaintiff,  until  the  22d  of  November,  1919, 
and  it  is  fairly  to  be  inferred  that  the  plaintiff  was  aware 
thereof  for  the  rent  for  the  months  of  April,  May,  June  and 
October,  1919,  was  paid  by  checks  printed  in  the  name  of 
the  tenant  but  signed  by  said  Weckstein.  On  the  22d  of 
November,  1919,  the  copartnership  was  dissolved  piumutnt 
to  an  agreement  by  which  Weckstein  was  to  continue  in 
possession  and  to  liquidate  the  business  of  the  firm,  and  three 
days  later  an  agreement  in  writing  was  executed  by  and 
between  Wachtel  and  Weckstein  reciting  the  making  of  the 
two  leases  by  the  plaintiff  to  Wachtel,  the  formation  of  the 
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copartnership  and  the  continuance  of  the  copartnerBhip 
bu&inees  on  the  premises  and  the  dissolution  of  the  copartner- 
ship by  the  withdrawal  of  Wachtel  und^  an  agreement  by 
which  Weckstein  was  to  be  permitted  to  continue  the  budness 
on  said  premises;  and  it  was  therein  i^pneed  that  Wachtel 
thereby  withdrew  any  interest  that  he  had  in  and  to  said 
leases  and  that  he  thereby  ta-ansferred  all  of  his  interest  in 
the  leases  to  Weckstein  for  the  imexpired  terms  and  Weckstdn 
assumed  the  performance  of  Wachtel's  obligations  under  the 
leases  and  agreed  to  save  him  harmless  ther^rom.  On  the 
third  of  December  Weckstein  sent  his  own  check  for  the  rent 
for  December  to  the  plaintiff's  agent  but  it  was  returned,  the 
agent  stating  that  Mr.  Jacobs,  who  represented  the  plaintiff, 
"does  not  want  to  accept  this  check.  He  would  rather 
have  a  check  of  Arthur  Wachtel.  Give  me  a  check  from 
Arthur  Wachtel."  Weckstein  informed  the  agent  that  he  could 
give  no  other  check.  The  agent  stood  on  his  refusal  to  accept 
the  check  tendered,  and  on  January  second  plaintiff  wrote 
Wachtel  stating  that  it  understood  that  he  no  longer  occupied 
the  premises  and  that  it  would  discontinue  light  service, 
which  by  the  lease  it  was  to  furnish.  Thereafter  there  were 
interviews  between  the  attorneys  for  the  parties  and  the 
attorney  for  the  defendants  reported  that  the  plaintiff  insisted 
upon  increasing  the  rent  from  $2,750  to  $6,500  per  annum 
and  that  imless  that  was  acquiesced  in  it  would  cut  off  the 
light.  Weckstein  thereupon  had  electric  lights  mstalled  by 
the  Edison  Company  at  an  expense  of  $200.  After  the  disso- 
lution of  the  copartnership,  Weckstein  continued  the  business, 
but  on  finding  that  he  required  further  capital  he  incorporated 
the  business  under  the  name  of  the  appellant  on  the  1st  of 
December,  1919,  with  a  capital  of  $250,000.  The  rent  for 
December  and  January  was  finally  paid  by  checks  given  by 
Wachtel  for  which  he  was  reimbursed  by  Weckstein.  From 
the  time  of  the  dissolution  of  the  copartnership,  Weckstein 
remained  in  possession,  first  liquidating  the  business  of  the 
copartnership  and  continuing  the  business  himself  and  since 
the  incorporation  of  the  appellant  it  has  been  in  exclu^ve 
possession,  conducting  its  business  subject  to  a  claim  of  a 
liquidating  possession  by  Weckstein  as  the  liquidating  partner. 
The  siunmons  in  this  action  is  dated  March  9,  1920.     Long 
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prior  to  that  date  the  original  tenant,  the  individual  defendant 
herein,  was  out  of  possession  and  he  never  resumed  possession. 
Ordinarily  a  suit  in  equity  will  not  lie  at  the  instance  of  a 
landlord  to  enjoin  a  violation  by  the  tenant  of  the  covenants 
of  a  lease  with  respect  to  assigning  or  subletting  {OiUilan  v. 
Norton f  6  Robt.  546;  Importers  and  Traders  Ins.  Co.  v.  Christie, 
6  id.  169;  Goldman  v.  Com,  111  App.  Div.  674.  See,  also, 
McHenry  v.  Jewett,  90  N.  Y.  68;  Fkisch  v.  Schnaier,  119 
App,  Div.  815;  Brass  v.  RaObone,  153  N.  Y.  435);  but 
doubtless  a  court  of  equity  has  jurisdiction  to  issue  an 
injunction  in  such  a  case  if  the  circumstances  are  such  as  to 
require  that  the  landlord  be  awarded  such  relief.  (Barring-' 
tan  Apartment  Assn.  v.  Watson,  38  Hun,  545;  Bartholdi 
Realty  Co.  v.  Rohard  Realty  Co.,  156  App.  Div.  528; 
Steward  v.  Winters^  4  Sandf.  Ch.  587;  High  on  Injunctions 
[4th  ed.],  vol.  1,  §  435.)  It  has  been  held  that  such  a 
covenant  of  a  lease  is  not  violated  by  a  mere  change  in  the 
lessee  incident  to  the  admission  of  a  new  partner  or  the 
withdrawal  of  a  partner.  (Rooseoelt  v.  Hopkins,  33  N.  Y.  81.) 
Doubtless  under  that  rule  a  violation  of  these  provisions  could 
not  be  predicated  on  the  formation  of  the  copartnership  and 
the  continuance  of  the  business  by  it;  but  in  the  view  we 
take  of  the  case  it  is  unnecessary  to  decide  that  question  or 
to  decide  whether  these  provisions  of  the  lease  were  violated 
by  the  withdrawal  from  the  firm  of  Wachtel  and  the  transfer 
of  his  interest  in  the  lease  to  Weckstein  and  the  continuance 
of  the  use  of  the  premises  by  Weckstein  or  by  the  appellant, 
for  the  lessee  has  not  appealed.  The  point  as  to  whether  the 
injimction  order  could  be  sustained  as  against  the  tenant  is 
not  presented  for  decision,  for  by  failing  to  appeal  he  has 
acquiesced  therein.  The  appeal  presents  for  review  only  that 
part  of  the  injimction  order  which  operates  against  the  appel- 
lant. So  far  as  is  disclosed  by  the  record,  the  lease  has  not 
been  assigned  to  the  appellant  and  the  premises  have  not 
been  sublet  to  it.  There  m  nothiog  disclosed  by  the  record 
to  show  that  the  plaintiff  would  not  have  an  adequate  remedy 
at  law  by  summary  proceedings  or  ejectment  to  recover 
possession  of  the  premises  as  against  this  appellant  on  the 
ground  that  the  s^pellant  is  occupying  the  premises  as  a 
trespasser  or  a  squatter  and  without  right  as  against  the 
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appellant;  but  assuming  the  defendant  has  or  claims  a  ri^t 
to  posQession,  it  is  entitled  to  have  its  lights  determined  by 
a  trial  and  the  plaintiff  was  not  entitled  to  have  them  adjudi- 
cated upon  affidavits  and  to  have,  as  it  obtained  here,  in  effect 
a  mandatory  injunction  requiring  i^pellant  to  remove  from 
the  premises,  for  if  the  injunction  stands  it  cannot  remain  in 
possession  without  running  the  risk  of  being  adjudged  in 
contempt  of  the  order.  Assuming,  without  deciding,  that  the 
plaintiff  is  entitled  to  maintain  this  action  as  against  the 
tenant  and  the  appellant,  it  is  not  entitled  in  any  event  to 
what  virtually  amoimts  to  a  final  decree  in  its  favor  imtil 
after  the  trial  and  decision  of  the  issues  to  be  presented  in 
this  action.  It  follows  that  the  order  should  be  reversed, 
with  ten  dollars  costs,  and  the  motion  for  the  injunction  as 
against  appellant  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  for  injunction  as  against  appellant  denied,  with 
ten  dollars  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  The 
Farmers'  Loan  and  Trust  Company,  as  Trustee  under  the 
Ninth  Clause  of  the  Last  Will  and  Testament  of  Charles 
W.  DuRANT,  Deceased,  of  the  Trust  Therein  Created  for  the 
Benefit  of  Estelle  Durant  Weekes  and  Remaindermen. 

Henry  Dearborn,  as  Guardian,  etc.,  of  George  Samuel 
Dearborn,  Second,  and  Henry  Dearborn,  Jr.,  Appel- 
lant; The  Farmers'  Loan  and  Trust  Company  aiid 
Others,  Respondents. 

First  Department,  July  2,  1920. 

WniB  — ' '  issue  ' '    defined  —  when    issue    take    per    capita  —  when 
"  issue  "  includes  grandchildren. 

Under  a  devise  to  "  issue,"  where  the  word  is  used  without  any  term  in  the 
context  to  qualify  its  meaning,  and  where  a  contrary  intent  is  not  found 
in  other' provisions  of  the  will,  the  children  of  the  ancestor  and  issue  of 
such  children,  although  their  parents  may  be  living,  and  the  issue  of 
deceased  children  take  in  equal  parts  per  capita. 
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Will  examined,  and  held,  that  the  word  "  issue,"  as  used  in  a  diftuse  provid« 
ing  that  "  upon  the  death  of  my  said  daughter  leavkig  lawful  issue  her 
surviving,  then  to  pay  over  to  suoh  issue  the  principal  of  such  share  so 
devised  in  trust  to  be  equally  divided  bidtween  them,*'  includes  the  grand- 
children of  the  said  daughter. 

Greekbaum,  J.,  dissents,  with  opinion. 

Appeal  by  Henry  Dearborn,  as  guardian,  etc.,  from  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  the  office  of  said  court  on  the  19th  day  of  December,  1919, 
in  so  far  as  it  construes  the  9th  clause  of  the  will  of  Charles 
W.  Durant,  deceased,  adversely  to  their  claim  to  participate 
thereimder. 

Thomas  B.  Gilchrist,  for  the  appellant. 

Henry  A.  Forster  of  counsel  [Arthur  Sutherland  with  him 
on  the  brief],  for  Durant  Bowers  and  for  special  guardian  c^ 
Estelle  Weekes  and  Alice  Delano  Weekes,  respondents. 

Harris  &  Towne,  attorneys  for  the  respondent  Ray  Durant 
Bowers. 

Laurence  Mittet,  for  the  respondent  Margaret  Diu-ant  Bowers 
Dearborn. 

Laughlin,  J.: 

The  will,  the  construction  of  which  is  presented  by  the 
appeal,  was  executed  on  the  22d  of  Jime,  1883,  and  a  codicil 
thereto  was  executed  on  the  16th  of  February,  1884.  The 
testator  died  on  the  5th  of  April,  1885.  After  providing  for 
the  payment  of  bis  debts  and  funeral  expenses,  the  testator 
gave  the  residuary  estate  to  his  executors  in  trust;  and  by 
the  3d  clause  he  dhected  them  to  pay  from  the  net  income 
thereof  to  his  widow  annually  during  her  lifetime  the  sum 
of  $20,000  and  provided  that  any  surplus  of  income  amoimting 
to  $1,000  or  more  should  be  divided  among  his  children 
living  at  the  time  the  payment  was  reqiiired  to  be  made  to 
his  widow.  The  testator's  wife  predeceased  him.  By  the 
4th  and  5th  clauses  he  conferred  power  upon  his  executors 
and  gave  directions  with  reference  to  selling,  managing  and 
investing  the  estate.  By  the  6th  clause,  after  the  death  of 
App.  Div.— Vol.  CXCIII.        6 
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his  wife,  he  gave  l^acies  to  a  named  grandson  and  grand- 
daughter and  to  the  children  of  three  of  his  sons  by  their 
respective  designated  wives  and  to  the  children  of  his  daughter 
Estelle  by  a  designated  husband  and  to  the  lawful  issiie  then 
living  of  another  son  should  such  son  marry  and  have  issue. 
After  the  payment  of  those  legacies,  the  testator  by  the  7th 
clause  gave,  devised  and  bequeathed  one  equal  fifth  part  of 
the  residue  and  remainder  of  his  estate  to  each  of  three  named 
sons  and  their  heirs;  and  by  the  8th  clause  he  provided  that 
if  any  of  said  sons  should  die  leaving  no  lawful  issue  him 
surviving,  the  fifth  share  intended  for  such  son  should  go 
in  equal  shares  to  his  surviving  brothers  and  sisters.  By 
the  9th  clause  he  gave,  devised  and  bequeathed  another 
fifth  of  the  residue  and  remainder  of  his  estate  to  his  son 
Frederick  C.  Durant  in  trust  to  apply  the  income  thereof 
to  the  use  of  the  testator's  daughter  Estelle  durii^  her  natiural 
life,  and  with  respect  to  the  coipus  of  that  share  he  provided 
as  follows:  "  And  upon  the  death  of  my  said  daughter  leaving 
lawful  issue  her  surviving,  then  to  pay  over  to  such  issue  the 
principal  of  such  share  so  devised  in  trust  to  be  equally 
divided  between  them."  At  the  timp  the  will  was  executed 
the  testator's  daughter  Estelle  was  the  wife  of  Henry  C. 
Bowers.  She  afterwards  became  the  wife  of  one  Weekes. 
She  died  on  the  24th  of  December,  1918,  leaving  her  surviving 
five  children  and  two  grandchildren.  The  appellants  are  her 
grandchildren  and  the  great-grandchildren  of  the  testator,  and 
their  mother,  one  of  the  children  of  Estelle,  is  still  living. 

The  point  presented  for  construction  is  whether  the  word 
"  issue  "  as  used  in  the  9th  clause  of  the  will  should  be  confined 
to  the  children  of  Estelle  or  whether  it  embraces  her  grand- 
children. The  learned  surrogate  held  that  the  appellants 
were  not  included.     {Matter  of  Durant,  109  Misc.  Rep.  62.) 

It  is  a  well-settled  general  rule  of  construction  of  wills  in 
this  jurisdiction  that  under  a  devise  to  "  issue,"  where  the 
word  is  used  without  any  terms  in  the  context  to  qualify  its 
meaning  and  where  a  contrary  intent  is  not  foimd  in  other 
provisions  of  the  will,  the  children  of  the  ancestor  and  issue 
of  such  children,  although  their  parent  may  be  living,  and 
the  issue  of  deceased  children  take  in  equal  parts  per  capita. 
{Soper  V.  Brovm,  136  N.  Y.  244;  Schmidt  v.  JeweU,  195  id. 
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486;  Peiry  v.  Petryj  186  App.  Div.  738;  affd.,  8vb  rum. 
Petry  v.  Langan,  227  N.  Y.  621.)  The  opinion  of  the 
learned  surrogate  shows  that  he  recognized  this  rule  but 
he  deemed  that  other  provisions  of  the  will  indicated  an 
intent  on  the  part  of  the  testator  that  only  the  surviving 
children  of  Estelle  should  take.  In  this  we  think  the  learned 
surrogate  erred.  The  will  appears  to  have  been  drafted 
very  carefully.  In  many  clauses  the  testator  clearly  limited 
bequests  and  devises  to  his  children  to  the  exclusion  of  his 
grcmdchildren  and  great-grandchildren,  and  in  one  instance 
to  the  ckildren  of  certain  of  his  children,  and  it  will  be  found 
that  he  only  used  the  word  '^  issue  "  in  three  instances.  The 
first  is  in  the  6th  clause  in  which  after  giving  legacies  to  his 
two  named  grandchildren  and  to  the  children  of  two  of  his 
sons  by  designated  wives  and  to  the  children  of  one  of  his 
daughters  by  a  designated  husband,  he  gave  like  legades  to 
each  of  the  lawful  issue  of  another  son  living  at  the  time 
of  the  death  of  the  widow  dl  the  testator.  That  son  apparently 
was  unmarried  at  the  time  the  will  was  made  and  it  was 
uncertain  whether  he  would  leave  lawful  issue.  By  that 
clause  the  testator  plainly  discriminated  between  the  children 
of  his  children  referred  to  therein  by  limiting  the  legacies  as 
to  all  of  them,  excepting  the  issue  of  one  son,  to  certain  of 
their  children  being  the  issue  of  specified  marriages.  It  cannot, 
therefore,  be  said  that  he  used  the  word  "  issue ''  in  the  6th 
clause  as  synonymous  with  children  or  that  if  he  did  it  shows 
an  intent  that  he  so  used  it  in  the  other  idependent  clauses 
of  the  will.  By  the  10th  clause  of  the  will  he  provided  that 
in  the  event  that  Estelle  should  die  without  leaving  issue 
her  surviving,  the  fifth  of  which  she  was  the  life  beneficiary 
should  go  in  equal  shares  to  the  sons  of  the  testator.  By 
the  12th  clause  he  gave  the  other  fiifth  of  the  residuary  estate 
to  a  trustee  to  pay  over  the  income  quarter  annually  to  his 
son  ThcHnas  F.  Durant,  and  by  the  15th  clause  upon  the 
death  of  his  son  Thomas  F.  he  gave  legacies  from  the  corpus 
so  held  in  trust  for  Thomas  F.  to  a  son  and  daughter  of 
Thomas  F.  and  the  remainder  in  equal  shares  to  the  other 
children  of  the  testator  then  living.  In  the  16th  clause  he 
provided  with  respect  to  the  two  legacies  given  uinder  the 
15th  clatise  that  should  either  of  the  legatees  die  before  their 
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father,  leaving  surviving  isstie,  then  the  legacy  should  go  to 
such  issue  in  equal  shares  and  that  if  either  of  them  died 
without  issue  then  the  share  should  go  to  the  other;  and  by 
the  17th  clause  he  provided  that  if  both  of  said  legatees  pre- 
deceased their  father,  evidently  meaning  witiiout  issue,  then 
the  whole  of  the  share  held  in  trust  for  Thomas  F.  should  go 
in  equal  shares  to  the  other  children  of  the  testator  then 
living.  No  other  provision  of  the  will  has  any  material* 
bearing  on  the  point  presented  for  decision.  By  the  codicil 
he  reduced  the  two  l^acies  given  by  the  15th  clause  but  made 
no  other  change  material  to  the  point  presented  for  decision. 
I  am  unable  to  find  in  the  9th  or  any  other  clause  of  the  will 
any  evidence  that  the  testator  used  the  word  "  issue  "  as 
synonjrmous  with  children.  These  appellants,  the  grand- 
children of  Estelle,  aire,  I  think,  her  issue  within  the  fair  intent 
and  meaning  of  the  9th  clause  of  the  will.  It  is  perfectly 
evident  that  if  Estelle  left  only  grandchildren,  they  would 
all  be  her  is^ue  and  would  take  the  corpus  of  the  fifth  held 
in  trust  io^  her,  to  the  exclusion  of  the  sons  of  the  testator 
who  could  only  take  und^r  the  10th  clause  in  the  event  that 
she  died  without  issue  her  surviving.  I  am  of  opinion  that 
the  general  rule  of  construction  should  obtain. 

It  follows  that  the  decree  should  be  modified,  with  costs  to 
all  parties  separately  appearing,  by  providing  that  the  appel- 
lants should  share  equally  in  said  residuary  estate  with  the 
five  children  of  their  grandmother,  and  as  so  modified  aflSrmed. 

Clarke,  P.  J.,  Smith  and  Merrell,  JJ.,  concur;  Green- 
BAtfM,  J.,  dissents. 

Greenbaxtm,  J.  (dissenting): 

The  6th  paragraph  of  the  will  is  a  strong  indication  ^ 
the  intention  of  the  testator  as  to  the  meaning  of  the  words 
''  lawful  issue."  He  there  makes  bequests,  after  the  death 
of  his  wife,  to  his  grandchildren,  certain  of  whom  he  specifically 
names  and  others  of  whom  he  refers  to  as  the  children  of  his 
son  Charles  W.  Durant,  Jr.,  by  his  wife  Catherine  M.;  of  his 
son  Frederick  C.  Durant,  by  his  wife  Clara  E.,  and  "  children 
then  living  of  my  daughter  Estelle  by  her  husband  Henry  C. 
Bowers,  and  to  the  lawful  issue  then  living  of  my  son  Howard 
M.  Durant  (should  he  marry  and  have  such  issue)." 
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The  reference  to  the  '*  lawful  issue  ^'  of  the  unmarried  son 
Howard  M.  Durant  seems  to  me  to  be  convincing  evidence  that 
he  thereby  meant  the  lawful  children  of  Howard  M.  Durant, 
and  that  the  word  "  issue  "  in  that  paragraph  is  synonymous 
with  the  word  "  children/' 

Paragraphs  15  and  16  of  the  will  read  as  follow^s: 

^^  Fifteenth.  Upon  the  death  of  my  said  son  Thomas  F.  Durant, 
I  ^ve,  devise  and  bequeath  the  share  held  in  trust  for  him  as 
aforesaid  as  follows:  I  give  and  bequeath  to  Adele,  daughter 
of  my  said  son  Thomas  F.  Durant,  by  his  wife  Adelaide,  the 
sum  of  Sixty  thousand  dollars,  and  to  Victor,  son  of  my  said 
son  Thomas  F.  Durant  by  his  wife  Adelaide,  the  sum  of 
Forty  thousand  dollars,  and  the  remainder  of  said  share  I 
give,  devise  and  bequeath  to  my  oth^  children  living  at  the 
death  of  said  Thomas  F.  Durant  equally  to  be  divided  among 
them. 

"  Sixteenth.  Should  either  of  said  children  die  before  their 
father  lea\Hmg  issue  him  or  her  surviving,  then  I  give  and 
bequeath  the  share  of  the  child  so  dying  to  such  issue  equally 
to  be  divided  among  them. 

"  Should  either  of  said  children  die  before  their  father 
lea\dng  no  issue  him  or  her  surviving,  then  I  give  and  bequeath 
the  share  of  the  child  so  dying  to  the  survivor  *  *  * 
of  said  two  children  Adele  and  Victor." 

In  the  15th  paragraph  the  testator  mentions  the  names 
of  his  grandchildren  to  whom  he  makes  specific  gifts  and  gives 
the  remainder  of  the  trust  fund  "  to  my  other  children  living 
at  the  death  of  said  Thomas  F.  Durant  equally  to  be 
divided  among  them,"  thus  indicating  a  strong  desire  to 
benefit  his  children  and  to  treat  them  as  nearly  alike  as  possible. 

In  the  16th  paragraph  the  word  "  children  "  and  the  word 
"  issue "  are  clearly  used  synonymously.  .  Of  course,  the 
testator  could  have  used  the  word  "  children  "  in  the  9th 
paragraph  of  the  will  now  under  construction  where  he  used 
the  word  "  issue,"  but  such  language  would  be  very  awkward. 
The  writer  of  the  clause  evidently  did  what  many  persons 
would  have  done  under  the  circtmistances  and  avoided  the 
continuous  repetition  of  the  word  '*  children." 

It  seems  to  me  from  a  consideration  of  the  opinion  of  the 
learned  surrogate  and  from  the  illustrations  to  which  I  have 
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referred  that  the  inteDtion  of  the  testator  was  to  devise  the 
property  mentioned  in  the  9th  paragraph  per  stirpes  and  not 
per  capita. 

Decree  modified  as  stated  in  opinion,  with  costs  to  all 
parties  separately  appearing,  and  as  so  modified  afl^rmed. 
Settle  order  on  notice. 


Michael   J.    SmELDS,    Appellant,    v.    Conboudated    Gab 
CoMPANT  OF  New  Yobs:,  Respondent. 

First  Department,  July  2,  1920. 

Neffligenoe  —  aation  to  recover  for  injuriet  received  by  falling  into 
escavatlon  in  street  —  failure  to  guard  excavation  —  evidence  pre- 
senting issue  of  fact  with  respect  to  defendant's  negligence  —  plain- 
tiff not  guUty  of  contributory  negligence  as  matter  of  law  — 
use  of  street  by  pedestrian  whose  eyesight  is  defective. 

In  an  action  to  recover  for  injuries  caused  by  the  plaintiff's  falling  into  an 
excavation  made  by  the  defendant  in  a  street  near  a  crosswalk,  it 
api>eared  that  the  accident  happened  at  the  noon  hour  while  no  one 
was  working  there;  that  at  the  time  of  the  accident  there  was  no  one 
stationed  to  guard  the  excavation  or  to  warn  pedestrians,  and  that  the 
defendant  failed  to  erect  such  a  fence  or  railing  about  the  excavation 
as  would  prevent  danger  to  persons  traveling  the  streets  while  the  work 
was  left  exposed,  as  required  by  the  Code  of  Ordinances  of  the  City  of 
New  York. 

Held,  on  all  the  evidence,  that  an  issue  of  fact  was  presented  with  resx)ect  to 
the  defendant's  negligence. 

Held,  further,  that  it  cannot  be  said,  as  a  matter  of  law,  that  the  plaintiff, 
who  was  an  old  man  and  partiaQy  blind  and  not  able  to  see  distinctly, 
was  guilty  of  contributory  negligence. 

One  who  is  blind  or  whose  eyesight  is  impaired  is  not  thereby  deprived  of 
the  right  to  use  the  public  highways,  and  in  venturing  upon  them  he  does 
not  do  so  at  his  peril,  but  he  is  bound  in  so  doing  to  exercise  only  the 
care  and  caution  that  a  person  of  ordinary  prudence  who  is  blind  or  whose 
eyesight  is  so  impaired  would  exercise  under  the  circumstances. 

Appeal  by  the  plaintiff;  Michael  J.  Shields,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  2d 
day  of  January,  1920,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case« 
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W.  H.  Dannat  Pell  of  counsel  [Thomas  J.  Whalen,  attorney], 
for  the  appellant. 

CKauncey  B.  Garver  of  counsel  [Shearman  &  Sterling,  attor- 
neys], for  the  respondent. 

Laughmn,  J.: 

This  is  an  action  for  damages  for  personal  injuries  allied 
to  have  been  caused  by  the  n^ligenoe  of  the  defendant  by 
leaving  open  and  unguarded  an  excavation  in  Columbus 
avenue  near  the  curb  at  the  northwesterly  comer  at  One 
Himdred  and  First  street  in  the  line  or  partly  on  the  line  of 
the  northerly  crosswalk  of  One  Hundred  and  First  street  over 
Columbus  avenue  into  which  plaintiff  on  the  2d  day  of  October, 
1916,  fell.  Some  days  prior  to  the  time  of  the  accident  a 
construction  company  was  engaged  in  excavating  a  trench  on 
the  westerly  side  of  Columbus  avenue  between  the  westeily 
street  car  trade  therein  and  ihe  westerly  curb  from  One 
Himdredth  street  north  to  One  Hundred  and  Tenth  street  for 
the  purpose  of  laying  a  twmty^inch  water  main  and  in  making 
excavations  to  the  curb  for  the  purpose  of  inserting  "  rounda- 
bouts "  connecting  the  new  main  with  the  existing  twelve-inch 
main  near  the  curb.  The  work  was  commenced  at  the 
southerly  end  at  One  Hundredth  street  and  at  the  time  of 
the  accident  the  construction  company  had  excavated  the 
main  trench  about  to  the  southerly  line  of  said  northeriy 
crosswalk  of  One  Hundred  and  First  street  and  had  made  some 
excavations  at  intervals  northerly  of  said  crosswalk  but  had 
not  constructed  a  continuous  trench  to  the  north  thereof. 
Immediately  south  of  said  northerly  crosswalk  the  street  had 
been  excavated  by  the  construction  company  to  a  depth  of 
about  six  feet  and  the  surface  dimensions  of  the  excavation 
at  that  point  were  about  eight  by  twelve  feet  and  the  excava- 
tion had  been  filled  in  up  to  the  level  of  the  gas  pipes  of  the 
defendant  and  was  then  timied  over  to  the  defendant,  which 
took  charge  thereof  a  few  days  before  the  accident.  When 
the  defendant  thus  took  charge  of  the  excavation  there  was 
a  small  pile  of  earth  thrown  up  on  the  east  and  west  sides  of 
the  excavation  and  on  the  north  side  or  end  at  the  crosswalk. 
Defendant  thereupon  continued  the  excavation  and  for  that 
purpose  removed  the  whole  or  a  part  of  the  bluestone  cross* 
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walk  leaving  dirt  piled  up  on  the  east,  south  and  west  edges 
of  the  excavation  but  not  at  the  northerly  end  thereof.  At 
the  time  of  the  accident  there  were  four  small  iron  posts  or 
pipes  about  four  feet  high  standing  around  the  excavation 
with  hooks  for  hanging  lanterns  thereon  at  night,  but  there 
was  no  rope  or  other  barrier  between  them,  and  the  noortheriy 
side  of  the  excavation  was  wholly  unprotected.  It  was 
conceded  that  the  defendant  was  ^igaged  in  making  the 
excavation  at  this  point  at  the  time  of  the  accident;  but  the 
accident  happened  at  the  noon  hour  and  no  one  was  working 
there  and  at  the  time  of  the  accident  there  was  no  one  stationed 
to  guard  the  excavation  or  to  warn  pedestrians.  Section  3 
of  article  1  of  chapter  23  of  the  Code  of  Ordinances  (Cosby's 
Code  of  Ordinances  [Anno.  1917],  p.  470;  Id.  [Anno.  1920] 
p.  470)  required  that  the  person  making  such  an  excavation 
shoidd  erect  such  a  fence  or  railing  about  it  as  should  prevent 
danger  to  persnos  traveling  the  street  while  the  work  was  left 
exposed  and  would  be  dangeirous  and  that  such  a  fence  or 
railing  should  be  continued  and  maintained  imtil  the  work 
should  be  completed  or  the  obstruction  or  danger  removed, 
and  the  ordinance  specifically  presoribeB  how  this  shall  be  done. 
The  evidence  shows  that  immediately  to  the  north  of  the 
excavation  and  on  the  line  or  partly  on  the  line  where  the 
former  crosswalk  was,  a  crossing  four  or  five  feet  in  width 
had  be^i  left  for  the  use  of  pedestrians  and  that  on  this  cross- 
ing and  connecting  the  excavation  in  question  with  another 
excavation  about  four  or  five  feet  to  the  north ,  one  or  more 
boards  or  planks  had  been  laid.  Plaintiff  in  attempting  to 
use  this  crossing  fell  southerly  into  the  unguarded  northerly 
end  or  side  of  this  excavation.  In  view  of  the  fact  that  the 
defendant  had  charge  of  the  excavation  and  had  made  the 
excavation  at  the  point  where  the  plaintiff  met  with  the 
accident  and  failed  to  perform  the  duty  enjoined  upon  it  by 
the  ordinance  with  respect  to  erecting  a  barrier  around  the 
excavation  and  left  the  crosswalk  open  for  the  use  of  pedestrians 
and  failed  to  station  any  one  to  warn  pedestrians,  it  is  quite 
clear,  I  think,  that  the  evidence  presented  an  issue  of  fact 
with  respect  to  the  defendant's  negUgence. 

Plaintiff  was  an  old  man  and  resided  on  the  easterly  side 
of  Columbus  avenue  in  about  the  middle  oi  the  block  between 
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One  Hundred  and  First  and  One  Hundred  and  Second  streets. 
He  was  a  peddler  engaged  in  sdling  household  supplies  from 
door  to  door.    His  testimony  shows  that  his  eyesight  was 
impaired  and  indicates  that  he  had  wholly  lost  the  sight  of 
one  eye  and  that  at  a  distance  of  fifteen  feet  he  could  only 
see  the  outlines  of  objects  or  people  but  could  not  see  them 
distinctly  or  at  that  distance  reeognuse  people  whom  he  knew 
well  and  that  he  always  carried  a  cane  and  used  it  to  feel  his 
way  whenever  he  anticipated  difficulty.    He  testified  that  it 
was  a  bright  day  and  that  he  l^t  his  home  shortly  after  noon 
and  crossed  Gohunbus  avenue  diagonally  on  his  way  to  a  meat 
market  at  115  West  One  Hundred  cmd  First  street,  which 
was  on  the  north  side  of  One  Hundred  and  First  street  and 
west  of  Colmnbus  avenue ;  that  he  was  returning  easterly  on  the 
northerly  sidewalk  of  One  Hundred  and  First  street  and  stepped 
off  the  curb  into  Columbus  avenue  about  two  and  cme-half 
feet  south  of  the  lamppost,  which  other  evidence  shows  was  at 
the  westerly  curb  of  Coliunbus  avenue  about  on  the  building 
line  of  One  Hundred  and  First  street,  and  that  he  fell  into  this 
excavation;   that  he  knew  that  excavations  had  been  made 
in  Columbus  aventie  to  the  south  of  the  crosswalk  and  had 
seen  the  dirt  piled  up  on  either  side  of  the  trench  which  he 
located  as  being  near  the  car  track;   that  he  was  not  aware 
that  the  excavation  extended  into  the  crosswalk  or  that  there 
was  any  excavation  near  the  curb  and  that  he  thou^t  he  was 
stuping  off  onto  the  crosswalk  when  he  stepped  into  the 
hole  and  that  he  did  not  use  his  cane  to  feel  his  way  in  front 
of  him;  that  in  going  to  the  meat  loarket  he  did  not  notice 
this  excavation  or  that  excavating  work  was  being  done  in 
that  vicinity  and  that  when  he  attempted  to  use  the  crosswalk, 
he  thought  the  way  was  clear.    There  is  a  conflict  in  the 
evidence  with  respect  to  whether  the  crosswalk  as  it  existed 
at  the  time  of  the  accident  was  south  or  north  of  the  lamppost 
and  with  respect  to  whether  plaintiff  stepped  off  the  curb 
to  the  north  or  the  south  of  the  lamppost;  but  there  is  testi- 
mony corroborating  plaintiff  to  the  effect  that  the  crosswalk 
as  it  existed  was  southerly  of  the  lamppost  and  that  he  passed 
south  of  the  lamppost.     Other  evidence  in  the  case  tends  to 
show  that  the  point  where  the  plaintiff  fell  was  about  two  feet 
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Hundred  and  Fiist  street  and  that  he  fell  to  his  right  into  the 
unguarded  opening;  and  one  witness  says  that  the  plaintiff 
tripped  on  a  board  at  the  foot  of  the  westerly  dirt  embankment 
at  the  north  end  of  the  excavation  while  he  was  apparently 
attempting  to  use  the  crosswalk.  I  am  of  the  opinion  that 
it  cannot  be  said  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  n^iig^ice.  It  is  well  settled  that  one 
who  is  blind  or  whose  eyesight  is  impaired  is  not  thereby 
deprived  of  the  right  to  use  the  public  highways  and  that  in 
venturing  onto  them  he  does  not  do  so  at  his  peril.  He  is 
only  bound  in  so  doing  to  exercise  the  care  and  caution  that 
a  person  of  ordinary  prudence  who  is  blind  or  whose  eyesight 
is  so  impaired  would  have  exercised  under  the  circumstances; 
and  the  principle  is  the  same  as  that  applicable  to  the  use 
of  a  street  by  persons  with  unimpaired  eyesight  but  whose 
sight  is  of  no  avail  owing  to  darkn^s  or  is  materially  affected 
thereby  and  such  a  person  in  the  exercise  of  his  right  to  use 
the  public  highways  is  justified  in  assuming,  if  he  does  not 
possess  knowledge  to  the  contrary,  that  the  public  streets 
are  reasonably  safe  for  travel  and  that  if  an  excavation  has 
been  made  therein,  it  will  be  guarded  or  that  pedestrians 
will  in  some  manner  be  protected  from  danger  therefrom.y 
(Harris  v.  Uebelhoer,  75  N.  Y.  169;  Lortz  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.y  7  App.  Div.  515;  Jennings  v.  Van  Sehaick,  108 
N.  Y.  530;  Stackus  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  79  id. 
464;  Manney  v.  Curtis ,  113  App.  Div.  421.)  This  being  the 
rule  of  law,  it  cannot  be  held  as  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  n^hgence. 

I  am  of  opinion,  therefore,  that  both  questions  of  negligence 
were  for  the  jury  and  that  the  court  erred  in  nonsuiting  the 
plaintiff.  It  follows  that  the  order  and  judgment  should  be 
reversed  and  a  new  tiial  granted,  with  costs  to  appelant  to 
abide  the  event. 

Clabke,  p.  J.,  DowLiNG,  Page  and  Mekrell,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  oidered,  with 
costs  to  appellant  to  abide  event. 
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In  the  Matter  of  Frank  deR.  Storey,  an  Attorney. 

First  Department,  July  9,  1920. 

Attorney  at  law  disbarred  —  conviction  of  felony. 

Attorney  at  law  disbarred  pursuant  to  subdivision  3  of  section  88  and 
section  477  of  the  Judiciary  Law  because  of  his  conviction  of  the  crime 
of  criminally  receiving  stolen  property,  which  crime  is  a  felony. 

DisaPLiNABY  PROCEEDINGS  instituted  by  the  Association 
of  the  Bar  of  the  City  of  New  York. 

Eiruxr  Chrystiej  for  the  petitioner. 

Per  Curiam: 

The  respondent  was  admitted  to  the  bar  at  a  term  of  the 
Appellate  Division,  Second  Department,  in  November,  1912. 
On  the  10th  day  of  June,  1920,  he  was  convicted  in  the  Court 
of  General  Sessions  of  the  Peace  of  the  City  and  County  of 
New  York  of  the  crime  of  criminally  receiving  stolen  property 
in  the  first  d^ree,  knowing  the  same  to  have  been  stolen,  and 
for  the  felony  aforesidd  (Penal  Law,  §§  2,  1308,  as  anld.  by 
Laws  of  1916;  chap.  366)  was  sentenced  to  be  imprisoned  in  the 
State  Prison  at  hard  labor  for  a  term,  the  minimum  of  which 
shall  not  be  less  than  two  years  and  six  months  and  the 
maximum  shall  not  be  more  than  five  years.  Section  477  of 
the  Judiciary  Law  provides:  ^'  Any  person  being  an  attorney 
and  counsellor-at-law,  who  shall  be  convicted  of  a  felony,  shall, 
upon  such  conviction,  cease  to  be  an  attorney  and  coimsellor- 
at-law,  or  to  be  competent  to  practice  law  as  such.''  Sub- 
division 3  of  section  88  of  the  Judiciary  Law  provides:  "  When- 
ever any  attorney  and  counsellor-at-law  shall  be  convicted  of  a 
felony,  there  may  be  presented  to  the  Appellate  Division  of 
the  Supreme  Court  a  certified  or  exemplified  copy  of  the  judg- 
ment of  such  conviction,  and  thereupon  the  name  of  the  person 
so  convicted  shall,  by  order  of  the  court,  be  stricken  from  the 
roll  of  attorneys." 

Under  the  jn'oviaions  of  said  sections  and  upon  the  certified 
copy  of  the  extract  of  the  minutes  of  the  Court  of  General 
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Sessions  establishing  respondent's  conviction  of  a  felony,  he 
is  disbarred. 

Present — Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Respondent  disbarred.    Settle  order  on  notice. 


The  People  of  the  State  of  New  York  ex  rel.  The 
City  of  New  York,  Respondent,  v.  Bei/t  I^nb  Railway 
Corporation,  Appellant. 

First  Department,  July  9,  1920. 

Municipal  corporation£  —  city  of  New  York  —  when  city  cannot 
compel  street  railroad  to  relocate  structurea  at  its  own  expense  on 
new  gr9A9  —  improvement  of  street  without  proceeding  to  change 
grade. 

Where  a  street  railroad  oompany  in  the  city  of  New  York,  pursuant  to 
authorization  by  the  Board  of  Railroad  Commissioners,  laid  its  traoks 
and  electrical  equipment  on  street  grades  approved  by  said  ConunissionerSt 
the  city  when  improving  said  street  without  a  proceeding  to  change  its 
grade,  cannot  compel  the  railroad  to  relocate  its  permanent  stmotures 
at  its  own  expense  at  a  higher  and  different  grade,  and  mandamus  will  not 
issue  to  compel  such  action  by  the  railroad  company. 

In  the  absence  of  direct  legislative  authority  the  city  of  New  York  is  unauthor- 
ized to  compel  the  relocation  of  tracks  at  the  expense  of  a  railroad  oom- 
pany and  there  is  no  direct  delegation  of  such  police  power  of  the  State  to 
said  city. 

DowLiNO,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  Belt  Line  Railway  Corporation, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  oflace  of  the  clerk  of  the 
coimty  of  New  York  on  the  11th  day  of  February,  1920, 
granting  relator's  motion  for  a  peremptory  writ  of  mandamus. 

The  opinion  of  the  Special  Term  is  reported  sub  nom.  Matter 
of  City  of  New  York  v.  Belt  Line  R.  Corp.  (110  Misc.  Rep.  347). 

Addison  B.  ScoviUe  of  counsel  [Alfred  T.  Davison,  attorney], 
for  the  appellant. 

Henry  J.  Shields  of  counsel  [John  P.  O^Brien,  Corporation 
Counsel,  attorney],  for  the  respondent. 
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Clauke,  p.  J.: 

The  defendant's  tracks  on  Fifty-ninth  street,  laid  upon  the 
authorized  grade  of  the  street  ^md  built  upon  a  permanent 
undergroiind  stractiu^  of  steel  and  concrete,  were  established 
and  have  been  maintained  ever  since  1897,  at  the  grade  then 
fixed  by  the  then  city  authorities  under  e3q>ress  del^ated 
authority  from  the  State.  The  Board  of  Raiboad  Conmiis- 
sioners  on  application  issued  its  certificate  authoriaing  the 
conversion  of  the  company's  railroad  from  a  horse  raihoad 
to  an  diectric  railroad  operated  by  an  underground  current  of 
electricity.  Pursuant  to  the  provisions  of  said  certificate 
the  railroad  and  the  then  commissioner  of  highways  ent^^ 
into  an  agreement  providing  for  the  manner  of  construction 
of  said  electric  railroad  to  be  so  converted  to  electricity  and 
in  the  permission  given  by  the  then  conunsssioner  of  high- 
ways it  was  stipulated  that  the  tracks  should  be  laid  on  the 
lines  and  grades  approved  by  the  said  commissioner  and  that 
the  grade  of  the  pavement  between  the  rails  and  the  slot 
should  be  such  as  should  be  prescribed  by  the  commissioner 
and  should  be  determined  upon  as  part  of  the  plans  for  con- 
struction when  <he  same  were  approved.  Thereafter  the  said 
underground  railway  structure  and  the  tram  rails  thereon 
were  constructed  on  the  lines  and  grades  approved  and  pre- 
scribed by  the  then  commissioner  of  hi^ways  and  the  same 
has  ever  dnoe  been  and  now  is  maintained  at  such  grade. 
The  grade  at  Fifty-ninth  street  between  Sixth  avenue  and 
Ck)Iumbus  Circle  has  not  been  changed  since  the  converting 
of  said  horse  raihoad  to  an  electric  lailroad  and  no  proceeding 
to  change  sudi  grade  is  now  pending,  and  the  present  grade 
of  the  tram  rails  of  the  tracks  thereon  conform  to  the  present 
grade  of  the  street  as  so  paved. 

While  it  is  true  that  in  People  ex  rel.  City  of  Geneva  v.  6?., 
TT.,  etc.,  Traction  Co.  (112  App.  Div.  581;  aflfd.,  186  N.  Y. 
516)  it  was  held  that  under  the  direct  statutory  authority 
confenred  by  the  Legislature  upon  the  city  of  Geneva  by 
section  65  of  its  charts  (Laws  of  1897,  chap.  360,  as  amd.  by 
Laws  of  1905,  chap.  462)  the  city  was  authorized  to  require  the 
relocating  of  the  railroad  at  the  expense  of  the  railroad  corpora- 
tion, m  People  ex  rel  City  of  Clean  v.  W.  N.  Y.  &  P.  T.  Co. 
(214  N.  Y.  627)  and  in  People  ex  rel.  City  of  New  York  v. 
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New  York  Railways  Co.  (217  id.  310)  and  in  City  of  New  Yorkv. 
Hudson  &  Manhattan  R.  R.  Co.  (188  App.  Div.  294;  aflfd.,  229 
N.  Y.  141),  it  was  held  that  in  the  absence  of  direct  le^slative 
authority  the  city  was  unauthorized  to  compel  the  relocation  of 
tracks  at  the  expense  of  the  railroad  company.  I  find  no  such 
direct  delegation  of  the  police  power  of  the  State  to  the  city 
of  New  York  and  am,  therefore,  of  the  opinion  upon  the 
record  before  us,  that  mandamus  will  not  lie  to  compel  at 
condderable  expense  to  the  defendant  the  relocation  of  its 
permanent  and  substantial  structure  built  under  the  certificate 
of  the  Railroad  Commissioners  and  in  agreement  with  the 
dty  authorities  upon  the  plans  and  at  the  grade  then 
established. 

In  my  opinion  the  order  granting  the  peremptory  writ 
should  be  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  denied,  with  fifty  dollars  costs. 

Smith,  Page  and  Greenbaum,  JJ.,  concur;  Dowling,  J., 
dissents. 

DowLiNG,  J.  (dissenting): 

Defendant  is  a  domestic  street  railroad  corporation,  owning 
and  operating  a  railroad  with  double  tracks  on  West  Fifty- 
ninth  street,  between  Fifth  and  Eighth  avenues,  in  the  borough 
of  Manhattan,  city  of  New  York.  It  is  the  owner  of  the 
property  and  franchises  formerly  belonging  to  the  Central 
Park,  North  and  East  River  R^dlroad  Company,  which  was 
organized  under  chapter  140  of  the  Laws  of  1850,  and  acquired 
all  the  rights  and  franchises  granted  to  individuals  under 
chapter  511  of  the  Laws  of  1860,  authorizing  the  construction 
and  operation  of  a  street  railroad,  either  double  or  single  tracks 
on  Fifty-ninth  street  between  First  and  Tenth  avenues  in  the 
city  of  New  York. 

On  or  about  March  18,  1897,  the  Board  of  Raifroad  Com- 
missioners of  the  State  of  New  York,  on  application  of  the 
Central  Park,  North  and  East  River  Railroad  Company, 
issued  its  certificate  authorizing  the  converting  of  said  com- 
pany's raiboad  from  a  horse  railroad  to  an  electric  railroad 
operated  by  an  undei9*ound  current  of  electricity. 

Thereafter,  pursuant  to  the  provisions  of  the  above  certifi- 
cate of  the  Board  of  Raiboad  Commissioners,  the  Central 
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Park,  North  and  East  River  Railroad  Company  and  its 
then  lessor.  Metropolitan  Street  Railway  Company,  entered 
into  an  agreement  with  the  then  commissioner  of  highways 
of  the  city  of  New  York,  providing  for  the  manner  of  con- 
struction of  said  electric  railroad  on  the  streets  and  avenues 
then  occupied  by  the  horse  railroad  of  the  said  Central  Park, 
North  and  East  River  Railroad  Ccn&pany,  to  be  so  converted 
to  electricity  including  said  railroad  on  Fifty-ninth  street, 
borough  of  Manhattan,  between  First  and  Tenth  avenues, 
and  in  the  permission  given  by  the  then  commissioner  of 
highways  of  the  city  of  New  York,  for  the  converting  of  said 
line  from  a  horse  railroad  to  an  eleclric  railway  (grated  by 
underground  cunrent  electricity,  it  was  stipulated  by  the  then 
commissioner  of  highways  of  the  city  of  New  York  that  the 
tracks,  switches  and  turnout  should  be  laid  on  the  lines  send 
grades  approved  by  the  commissioner  of  highways,  and  it 
was  further  stipulated  that  the  grade  of  the  pavement  between 
the  rails  and  the  slot  should  be  such  as  should  be  prescribed 
by  the  commissioner  of  highways  and  should  be  determined 
upon  as  part  of  the  plans  for  construction  when  the  same 
weare  approved. 

Thereafter  the  said  underground  electric  railway  structure 
and  the  tram  rails  thereon  were  constructed  on  the  lines  and 
grades  approved  and  prescribed  by  the  then  commissioner  of 
highways  and  the  same  has  ever  since  been  and  now  is  main- 
tained at  such  grade. 

The  pavement  of  West  Fifty-ninth  street  between  Fifth 
and  Eighth  avenues  was  deemed  by  the  city  officers  to  be  in 
a  condition  of  disrepab  and  in  need  of  repavement,  and  the 
president  of  the  borough  of  Manhattan  requested  an  appro- 
priation of  funds  to  repave  West  Fifty-ninth  street,  with 
other  streets.  On  February  9,  1917,  the  board  of  estimate 
authorized  the  expenditure  of  the  necessary  fimds  to  repave 
West  Fifty-ninth  street  from  Fifth  to  Ei^th  avenues,  and 
plans  were  prepared  under  the  direction  of  the  borough  presi- 
dent for  such  repaving,  with  asphalt  on  a  concrete  foundation. 
Such  plans  had  been  prepared  as  far  as  the  establishment  of 
the  grades  for  the  new  pavement,  but  further  progress  was 
deferred  because  of  the  subway  work  going  on  \mder  said  street. 
On  February  28,  1919,  on  the  application  of  the  borough  presi- 
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dent,  the  board  of  estimate  and  apportionment  authorized  the 
expenditm'e  of  necessary  funds  to  repave  certain  streets  in 
the  borough  of  Manhattan,  and  on  March  7,  1919,  said  board 
approved  the  reaving  of  West  Fifty-ninth  street  between  Fifth 
and  Eighth  avenues  and  plans  therefor  were  prepared  under 
the  direction  of  the  borough  presid^it  and  approved  on  April 
16,  1919,  by  the  chief  engineer  of  the  borough  of  Manhattan 
and  the  commissioner  of  public  works  thereof,  as  acting 
borough  president.  These  plans,  as  approved,  provide  for 
the  repaving  of  West  Fifty-ninth  street  at  a  surface  grade 
level  or  crown  which  will  in  places  be  higher  (in  some  places 
as  much  as  two  and  one*half  inches)  than  the  tram  rails  of 
the  north  track  of  defendant's  railroad.  On  June  19,  1919, 
the  city  entered  into  a  contract  for  the  repaving  of  West 
Fifty-ninth  street  between  Fifth  and  £ighth  avenues,  based 
on  the  approved  plans. 

By  section  178  of  the  Railroad  Law  (Consol.  Laws,  chap.  49 
[Laws  of  1910,  chap.  481],  as  amd.  by  Laws  of  1912,  chap.  368) 
it  is  provided  that  ''  Every  street  surface  railroad  corpora- 
tion, so  long  as  it  shall  continue  to  use  or  maintain  any 
of  its  tracks  in  any  street,  avenue  or  public  place  in  any 
city  or  village,  shall  have  and  keep  in  permanent  repair  that 
portion  of  such  street,  avenue  or  public  place  between  its 
tracks,  the  rails  of  its  tracks,  and  two  feet  in  width  outside  of 
its  tracks,  under  the  supervision  of  the  proper  local  authorities, 
and  whenever  required  by  them  to  do  so,  and  in  such  manner 
as  they  may  prescribe.  In  case  of  the  neglect  of  any  corpora- 
tion to  make  pavements  or  repairs  after  the  expiration  of 
twenty  days'  notice  to  do  so,  the  local  authcnities  may  make 
the  same  at  the  expense  of  such  corporation."  (See,  also, 
Railroad  Law  [Gen.  Laws,  chap.  39;  Laws  of  1890,  chap.  5651, 
§  98,  as  amd.  by  Laws  of  1892,  chap.  676;  Laws  of  1884,  chap. 
252,  §  9.) 

Acting  thereimder,  on  or  about  the  24th  day  of  April, 
1919,  the  city  of  New  York,  by  the  acting  borough  president 
of  Manhattan,  notified  the  defendant,  by  a  written  notice 
served  upon  it,  that  the  aforesaid  portion  of  West  Fifty-ninth 
street,  between  Fifth  and  Eighth  avenues,  between  the  traclra, 
rails  of  the  tracks  and  two  feet  in  width  outside  of  the  tracks 
of  the  said  street  surface  railroad  maintained  and  operated 
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by  the  defendant,  was  out  ol  repair  and  in  need  of  repaving, 
and  the  d^endant  was  by  said  notice  required  to  repave  in 
accordance  with  the  aforesaid  plans  and  specifications  on  file 
in  the  office  of  the  president  of  the  borou^  of  Manhattan 
and  under  the  supervision  of  said  president. 

Defendant  has  failed  to  comply  with  this  notice  because  of 
the  requirement  that  the  tram  rails  of  its  north  Iradcs  w&e 
required  by  said  plans  to  be  raised  before  repaying.  On 
July  10,  1919,  the  borougji  president  wrote  defendant,  reoLting 
the  notice  theretofore  giv^n  to  it  on  April  24,  1919,  that  the 
city  of  New  York  was  about  to  repave  the  roadway  of  Fifty- 
ninth  street  in  accordance  with  the  plans  and  specifications 
on  file  and  that  the  city  had  entered  into  a  contract  for  the 
repaying  of  the  street.  In  order  that  the  tracks  of  the  railroad 
of  defendant  in  said  street  might  conform  to  the  crowns  and 
grades  of  the  new  pavement,  defendant  was  required  to  adjust 
its  tracks  to  the  crowns  and  g^des  indicated  in  the  filed 
plans,  and  inquiry  was  made  as'  to  whether  it  would  undertake 
the  adjustment  of  the  tracks  that  the  begixming  of  the  repavu^ 
work  nught  be  arranged  for.  Defendant  replied,  that  since 
there  had  been  no  change  in  the  established  grade  of  Fifty- 
ninth  street  since  its  tracks  were  constructed,  there  was  no 
duty  upon  it  to  change  the  grade  of  its  track  structure,  and 
in  view  of  the  heavy  expense  which  would  be  incurred  in 
such  change,  and  of  its  then  financial  condition,  defendant 
stood  upon  its  rights  and  declined  to  change  the  grade  of 
its  track  structure.  It  did,  however,  egress  its  readiness 
to  make  the  necessary  renewals  to  its  track  at  its  then  grade. 

On  September  25,  1919,  the  contractor  was  ordered  to 
proceed  with  the  work  of  repaying,  and  continued  the  w(»:k 
until  the  south  side  of  Fifty-ninth  street  had  been  repaved 
from  Fifth  to  Eighth  avenues  and  the  north  side  from  Fifth 
to  Sixth  avenues,  when  notification  was  given  by  the  acting 
borough  president  to  suspend  the  work  pending  the  outcome 
of  this  proceeding.  The  petition  of  the  city  of  New  York, 
by  the  jiresident  of  the  borough  of  Manhattan,  sets  forth 
that  the  repaying  of  West  Fifty-ninth  street,  between  Fifth 
and  Eighth  avenues,  cannot  be  reasonably  and  properly 
prosecuted  and  completed  in  accordance  with  the  aforesaid 
App.  Div.— Vol.  CXCIII.        7 
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plans  on  file  in  the  ofl&ce  of  the  president  of  the  borough  of 
Manhattan,  without  the  tram  rails  of  the  north  track  of  the 
Belt  line  Railway  Corporation  being  made  to  conform  to 
the  surface  grade  level  or  crown  of  the  street,  as  aforesaid, 
prior  to  the  beginning  of  or  simultaneous  with  the  prosecution 
of  the  said  work  of  repaying,  and  further  that  in  the  event 
that  the  city  of  New  York  repaves  said  West  Fifty-ninth 
street,  between  the  avenues  aforesaid,  without  the  tram  rails 
of  the  north  track  of  the  Belt  Line  Railway  Corporation 
having  been  made  to  conform  to  the  suiface  grade  level  or 
crown  of  the  street,  upon  the  completion  of  the  work  the 
pavement  will  in  numerous  places  be  inches  higher  than  the 
surface  of  the  said  tram  rails,  and  as  a  consequence  thereof, 
depressions  and  traps  will  exist  in  said  street. 

It  is  further  alleged  that  the  disrepair  of  the  pavement 
on  the  north  side  of  West  Fifty-ninth  street  between  Sixth 
and  Eighth  avenues  is  at  the  present  time  in  such  condition 
as  to  be  dangerous  to  the  use  thereof  by  persons  and  vehicles, 
and  it  is  urgent  and  necessary  that  the  work  of  rqpaving 
between  said  avenues  proceed  at  the  earliest  possible  time; 
and  that  the  acting  president  of  the  borough  of  Manhattan 
is  ready  and  anxious  to  order  the  contractor  to  resume  and 
complete  the  work  of  repaving  West  Fifty-ninth  street  between 
Fifth  and  Eighth  avenues  and  is  restrained  and  prevented 
from  doing  so  solely  by  the  refusal  of  the  Belt  Line  Railw^ay 
Corporation  to  confortn  its  tram  rails  to  the  approved  grade 
of  the  surface  of  the  street. 

The  relief  sought  is  that  a  peremptory  wiit  of  mandamus 
issue  out  of  and  under  the  seal  of  this  court,  directing  and 
commanding  the  said  Belt  Line  Railway  Corporation  to  forth- 
with, at  its  own  expense,  make,  repair  and  construct  the 
surface  rails  of  the  street  surface  railway  now  maintained  by 
said  Belt  Line  Railway  Corporation,  along  West  Fifty-ninth 
street  between  Fifth  and  Eighth  avenues,  so  that  said  surface 
rails  shall  conform  to  the  surface  grade  level  or  crown  of  the 
street  surface  of  West  Fifty-ninth  street  between  Rf  th  and 
Eighth  avenues,  when  repaved,  pursuant  to  the  plans  and 
specifications  relating  to  said  improvement,  now  on  file  in 
the  office  of  the  president  of  the  borough  of  Manhattan. 

The  affidavit  of  the  chief  engineer  of  the  department  of 
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public  worka  for  the  boroiigh  of  Manhattani  in  charge  of 
repavingi  supports  the  alleg&tions  of  the  petition  herein.  It 
shows  that  the  api^roved  plans  clearly  disclose  the  surface 
grade  level  or  crown  to  which  Fifty-ninth  street  is  to  be 
repaved  will  be  in  numerous  places  higher  than  the  tram  rails 
of  the  north  track  o^  defendant's  railroad  as  then  maintained 
and  operated,  and  that  unless  such  raals  are  made  to  conform 
to  the  grade,  shown  by  such  plims,  prior  to  the  resimiption 
of  repaying,  the  work  camiot  reasonably  and  properly  be 
prosecuted,  and  should  the  city  proceed  with  the  work  without 
the  chai^  in  the  rails,  the  result  would  be  the  creation  in 
the  street  of  depressions  extremely  dangerous  to  persons  and 
vehicles  using  the  street.  It  fmlher  shows  that  the  north 
track  tram  rails  are  now  on  a  lower  level  than  the  south  tracl^ 
rails,  and  that  it  is  the  intention  of  the  plans  to  eliminate  this 
difference,  so  that  there  wiU  be  a  perfect  crown  between  curb 
lines;  that  the  new  surface  of  the. street  will  afford  better 
drainage;  and  that  the  convenience,  safety  and  comfort  of  the 
public  using  the  street  will  be  materially  increased. 

The  answering  affidavits  set  forth  certain  provisions  of 
chapter  511  of  the  Laws  of  1860,  ujader  which  the  legislative 
grant  was  made  of  the  right  to  lay,  construct,  operate  and  use 
a  railroad  on  certain  streets  in  the  city  of  New  York,  including 
Fifty-ninth  street,  from  First  to  Tenth  avenues.  It  further 
appears  that  Fifty-ninth  street  between  Sixth  avenue  and 
Columbus  Circle  has  what  is  known  among  highway  engineers 
as  a  side-hill  cross-section,  that  is,  one  side  of  the  street 
owing  to  natural  causes  is  higher  than  the  other,  and  this 
difference  of  level  affects  the  entire  cross-section,  changing 
the  relative  elevation  of  adewalks,  curbs,  gutters  and  <rf 
defendant's  tracks  in  the  center  of  the  street.  It  is  desiraUe 
to  have  sidewalks  laid  at  a  nearly  uniform  cross  slope  in 
order  that  the  sidewalks  moy  slope  uniformly  from  house 
line  to  gutter  and  because  if  such  slope  is  too  steep  it  is 
slippery  when  covered  witli  ice  aind  snow,  and  if  too  flat  does 
not  drain  properly.  For  this  reason,  where  a  street  is  on  a 
»de-hill  cross-section,  the  difference  in  levels  between  the 
grades  at  property  hues  on  either  side  ol  such  street  usiially 
results  in  a  similar  difference  in  level  between  the  curb  lines 
on  either  side  of  the  street.    It  is  desirable  to  have  the  center 
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of  the  roadway  at  a  higher  elevation  than  in  the  gutters  in 
order  to  have  a  proper  crown  to  drain  the  water  from  the 
center  of  the  street  to  the  gutter  on  either  side.  Where  one 
curb  is  higher  than  the  other,  if  a  unifOTm  crown  from  the 
center  to  either  side  were  followed,  it  woidd  result  in  having 
one  gutter  deeper  than  the  other.  It  is  not  desirable  on  the 
one  hand  to  have  a  gutter  so  deep  as  to  make  an  awkward 
step  from  the  sidewalk  to  the  street  level,  and  on  the  other 
hand  it  is  not  desirable  to  have  the  gutter  so  shallow  as  to 
endanger  flooding  the  sidewalk  when  the  gutter  is  filled  with 
water  after  a  heavy  rain,  and  especially  when  badly  blocked 
with  snow. 

Where  on  accotmt  of  a  side-hill  cross-section  the  curbs 
of  a  street  are  at  different  levels,  it  is  customary  to  make 
up  this  difference  on  a  cross-section  of  the  street  in  part  by 
using  gutters  of  different  levels  on  either  side  and  in  part 
by  using  an  unsymmetrical  crown  for  the  street  itself.  In 
working  out  this  imsymmetrical  crown  for  the  street,  it  is 
frequently  customary  where  there  are  double  street  car  tracks 
in  the  street,  to  take  advantage  of  this  fact  and  make  it 
possible  to  keep  the  variation  in  the  slope  of  the  street  from 
the  center  to  the  gutters  as  small  as  possible,  by  taking  out 
part  of  the  difference  in  level  by  a  corresponding  difference 
in  level  between  the  tracks  themselves.  This  results,  there- 
fore, in  the  fact  that  on  streets  having  the  side-hill  cross-section, 
it  is  customary  to  have  the  track  on  the  down-hill  ade  of  the 
street  laid  at  the  lower  elevation  than  the  track  on  the  up-hill 
side  of  the  street,  and  this  fact  accounts  for  the  existing 
situation  on  Fifty-ninth  street  between  Sixth  avenue  and 
Columbus  Circle  where  the  north  track  of  the  Belt  Line 
Railway  Corporation  is  located  at  a  level  lower  than  the 
south  track  of  said  company,  the  north  curb  of  Fifty-ninth 
street  at  this  location  being  located  at  a  lower  level  than  the 
south  curb. 

The  difference  in  levels  between  the  tracks  results  in  a 
slope  in  that  portion  of  the  street  between  the  tracks  com- 
monly known  as  the  dummy.  This  difference  in  level  across 
the  dummy  strip  is  not  objectionable  because  this  strip  is 
not  used  to  any  considerable  extent  by  vehicles  for  longi- 
tudinal traffic  along  the  street,  as  a  vehicle  driving  on  the 
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dummy  strip  would  be  interfered  with  by  oars  operatitig 
in  either  direction,  and  for  vdncles  crossing  from  one  walk 
to  smother  the  sb^t  difference  in  level  between  the  two 
tracks  is  not  material.  It  is  in  line  with  the  beot  current 
engineering  practice,  where  there  are  double  tracks  in  a  street 
with  a  side-hill  cross-section,  to  construct  one  track  at  a  lower 
level  than  the  other,  and  sudi  practice  has  hem  followed 
in  other  streets  in  New  York  city  and  elsewhere. 

The  presait  surface  contour  of  Fifty*ninth  street  between 
Fifth  avenue  and  Gohunbus  Circle  provides  proper  drainage 
for  the  street,  and  sudSi  surface  contour  is  not  dangerotis;  and 
such  contour  is  betta*  than  the  one  sho^sn  on  the  proposed 
paving  plan  for  said  street.  The  difference  in  level  of  the 
two  tracks  on  Fifty-ninth  street  between  Sixth  avemie  and 
Columbus  Circle  does  not  create  a  dangerous  condition.  The 
uBd0*ground  electric  track  structure  on  Fiftynunth  street 
between  Fifth  avenue  and  Cohimbus  Circle  is  of  heavy  and 
complex  construction,  consisting  of  steel  tram  and  sbt  rails 
resting  on  cast  iron  ycdces,  imbedded  in  concrete  foundations. 
The  raising  of  the  grade  of  the  tram  rails  on  Fifty-ninth 
street,  as  prayed  for  by  the  city  herein,  woidd  necessitate  a 
change  in  the  grade  of  the  entire  track  structure,  and  would 
necessitate  the  excavation  of  the  ste^  and  iron  framework 
from  the  encasing  conct^te,  and  in  the  nature  and  magnitude 
of  the  work  it  would  be  equivalent  to  the  relocation  of  the 
entire  track  structure.  It  would  cost  about  $10,000  to  exca- 
vate the  steel  and  iron  framework  from  the  concrete  and  relo- 
cate the  track  structure  on  Fifty-ninth  street  at  the  grade  set 
forth  in  the  proposed  plan.  Such  expense  is  unwarranted,  and 
the  condition  of  Fifty-ninth  street  between  Sixth  avenue  and 
Columbus  Circle  would  not  be  as  good  as  if  the  street  were 
repaved  at  its  presait  contour,  and  the  tracks  left  at  their 
present  level.  The  repaving  of  West  Fifty-ninth  street  with- 
out change  of  the  level  of  the  tram  rails  of  ihe  north  track 
will  not  be  dangerous  to  persons  or  traffic  uang  said  street. 

It  is  denied  that  the  roadway  between  the  tracks  is  in  bad 
condition,  it  having  been  repaved  with  asphfQt  within  ei^teen 
months,  and  being  in  good  condition.  It  is  also  alleged  that 
the  repaving  can  be  reasonably  and  successfully  done  without 
changing  the  grade  of  the  tracks;  that  the  reason  f^  dis-j 
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repair  of  the  roadway  was  the  subway  construction  work 
proceeding  iinder  portions  thereof,  and  since  such  work  was 
completed/ the  surface  having  been  permanently  restored;  and 
finally  that  the  work  of  repaying,  if  done  without  change 
of  grade,  will  not  create  any  street  d^resaons  dangerous  to 
persons  or  vehicles  using  the  same. 

The  defeadant  contends  that  the  presideixt  of  the  borou^ 
of  Manhattan,  even  though  acting  under  the  control  of  the 
board  of  estimate  and  apportionment  of  the  city  of  New 
York,  is  without  power  to  direct  the  relaying  of  the  tracks  in 
question  at  a  different  grade  from  that  now  in  existence  for 
the  reason  that  the  present  electric  /street  railroad  structure 
in  Fifty-ninth  street  was  legally  constructed  and  is  now 
maintained  at  the  grade  fixed  by  the  State.  It  bases  this 
contention.  First.  On  the  fact  that  an  application  was  duly 
made  to  the  State  Board  of  Railroad  C(Hxmiissioners  pursuant 
to  law  in  1897  for  permissian  to  eonveart  the  then  existing 
horse  railroad  into  an  electric  railroad  and  that  pursuant 
to  the  provisions  of  the  certificate  of  the  State  Board  the 
defendant's  predecessor  entered  into  an  agreement  with  the 
then  commissioner  of  highways  of  the  city  of  New  York 
acting  under  del^ated  power  from  the  State  providing  for 
the  manner  of  construction  of  the  electric  railroad,  including 
the  grade  at  which  it  was  to  be  placed,  which  grade  has  never 
since  been  departed  from.  It,  therefore,  contends  that  it 
is  entitled  to  maintain  its  tracks  at  such  grade  until  the  same 
is  chao^ed  by  the  State  acting  through  the  Public  Service 
Commission.  Second.  That  it  has  express  legislative  authority 
to  use  Fifty-ninth  street  for  stareet  railroad  purposes  and  to 
maintain  the  tracks  at  their  present  grade,  and  by  express 
provision  of  statute  such  street  railroad  structure  cannot  be 
interfered  ^ith  by  the  city.  Third.  That  there  has  been  no 
grade  fixed  by  the  State  through  any  board  or  ofiGicer  having 
jurisdiction  in  the  premises  neceasitating  the  raising  of  the 
said  tracks*  Fovrth.  That  a  borough  president  is  without 
power  of  any  kind  in  the  pztemises. 

The  defendant  heretofore  applied  for  a  peremptory  writ 
of  mandamus  commanding  the  {^resident  of  the  borough  of 
Manhattan  and  the  commissioner  of  public  works  thereof  to 
issue  a  permit  to  it  for  the  removal  of  the  rails  on  the  northerly 
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tracks  at  the  point  in  question  and  for  the  laying  of  new 
rails  in  place  thereof  at  tibe  preaent  grade.  It  was  held  that 
the  municipal  autiiOTitieB  had  the  statut(»7  pofwerto  alter 
and  improve  streets  azid  to  require  street  railways  to  change 
the  line  of  tracks;  and  iiiat  the  condition  imposed  by  the 
comanissioner  of  public  works  for  the  raising  of  the  tracks 
now  complained  of  was  a  reasonable  one.  The  application 
thereupon  was  denied  (See  Pecfple  ex  reL  BeU  Line  Raiboatf 
Corp.  V.  DowUng,  N.  Y.  L,  J,  Oct.  29,  1918)  and  on  appeal  to 
this  court  (187  App.  Div.  963)  the  order  was  affirmed  without 
opinion. 

The  genial  power  of  the  city  authorities  when  public 
necessity  and  convenience  so  require  to  compel  a  street  surface 
lailway  company  to  make  necessary  changes  in  its  grade  or 
line  was  declared  in  People  ex  fel.  CUy  of  Geneva  v.  (?.,  IT.,  efcJ., 
TracHon  Co.  (112  App.  Div.  881;  affd.,  186  N/Y-  516).  As 
was  said  in  that  case:  Any  other  rule  would  mitke  it  possible 
for  a  railroad  company  to  forever  prevent  improvements  and 
develc^ment  in  a  4)articular  section  of  the  municipality  and 
would  make  it  the  arbiter  as  to  what  ntii^t  or  ought  to  be 
done  for  the  improvement  or  ben^t  of  any  particular  locality. 
And  the  court  fiurtha:  said  (p.  588) :  '^  The  proposition  is  in^(da>- 
able  that  a  street  surface  railroad  company. or  other  coi^onir 
tion  which  may  be  given  a  license  to  occupy  the  streets  of  a 
municipality  in  a  particular  manneor  may  not  be  oompedkd; 
when  the  conditions  and  Ideality  change,  when  public  con^ 
veniaice  and  necessity  require,  to  make  such  changes  in  its 
grade  or  line  as  the  public  necessity  may  demand."  The 
defendant,  however,  claims  that  the  case  just  cited  m;&y  be 
distinguished  from  the  case  at  bar  because  the  State  made 
no  grant  to  the  city  of  New  Yco-k  of  the  former's  ri^  to 
regulate  and  chaaee  the  grade  of  street  rsihroad  trsoks.  It 
contends  that  such  regulation  is  veisted  soJidy  in  the  Public 
Service  Commission  under  section  50  of  the  Public  Service 
Conunissions  Law.  It  further  contends  that  the  act  tmder 
which  the  right  to  construct  the  railroad  was  granted  (Laws 
of  1860,  chap.  511)  eosder&  special  etelusive  and  unasssdlaUe 
rights  in  the  defendant  which  make  it  supmor  to  any  inter- 
ference by  the  city  because  ot  certain  language  used  in  section 
4  of  said  act  reading  as  follows : 
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"  §  4.  The  mayor,  common  council  and  the  several  officers 
of  the  corporation  of  the  said  city  of  New  York,  and  the 
said  corporation,  are  hereby  prohibited  frcrni  giving  any  ass^it 
to,  or  allowing  any  company  clainung  to  derive  authority 
under  the  act  entitled  'An  act  to  authorize  the  formation  of 
railroad  corporations  and  to  regulate  the  same,'  passed  April 
second,  eighteen  hundred  and  fifty,  or  act  amendatory  thereof, 
or  in  addition  thereto,  to  construct  any  railroad  in  or  upon  any 
or  either  of  the  said  streets  or  avenues  and  from  doing  any  other 
act  to  hinder,  delay  or  obstruct  the  construction  or  operation 
of  said  railroad  as  herein  authorized.  And  it  is  hereby  made 
the  duty  of  the  said  mayor,  common  council  and  other  officers 
to  do  such  acts  within  their  respective  departments  as  may  be 
needful  to  promote  the  construction,  and  protect  the  operation 
of  the  said  railroad  as  provided  in  this  law;  any  act  or  thing 
done  in  violation  hereof  shall  be  inoperative  and  void.    *    *    *," 

It  is  argued  that  this  language  gives  the  defendant  special 
rights  and  privileges  which  make  it  impossible  for  the  city  of 
New  York  to  take  such  action  in  behalf  of  the  public  interest 
or  public  good  as  the  city  c^cials  may  deem  necessary  if  such 
action  involves  any  interference  with  the  defendant's  tracks 
or  equipment.  I  am  tmable  to  find  in  such  general  terms  the 
expression  of  any  legislative  intention  to  confer  upon  any 
company  operating  a  railroad  in  Fifty-ninth  street  immunity 
from  duties  and  responsibilities  which  ordinarily  attend  the 
exercise  of  a  street  railroad  franchise.  This  is  no  more  than 
a  l^slative  command  not  to  obstruct  or  interfere  with  the 
construction  or  operation  of  the  railroad  and  nothing  has  been 
done  by  the  city  or  any  of  its  officials  which  comes  within  such 
an  inhibition. 

The  defendant  seeks  to  spell  into  this  general  language  some 
irrevocable  right  under  which  it  claims  that  it  can  maintain 
its  tracks  at  their  present  level  regardless  of  the  public  interest, 
convenience  or  safety  and  without  consideration  for  other 
travel  on  said  street,  which  in  the  opinion  of  the  appropriate 
city  authorities  requires  a  change  of  its  grade  to  which  the 
tracks  must  be  conformed.    I  find  no  force  in  this  claim. 

Nor  do  I  find  the  position  tenable  that  there  has  been  no 
del^ation  of  power  to  the  municipality  to  exercise  any  contxx>l 
or  regulation  of  the  grade  of  the  surface  railroads  in  the  city  of 
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New  York.  SectioQ  383  of  ihe  Greater  New  York  charter 
(Laws  of  1901,  chap.  466,  as  amd.  by  Laws  of  1907,  chap.  383) 
provides  as  follows:  "  The  president  of  a  borough  *  *  *  may 
appoint  and  at  pleasure  remove  a  commissioner  of  public  works 
for  his  borough,  who  may  discharge  all  the  administrative  powers 
of  the  president  of  the  borough  relating  to  sti^ets,  sewers^ 
public  buildings  and  supplies  conferred  upon  him  by  this  act 
*  *  *.  He  shall,  within  the  borough  for  which  he  shall  have 
been  elected,  have  cognizance  and  contrd:  1.  Of  regulating, 
grading,  curbing,  flagging  imd  guttering  of  streets  and  laying 
of  crosswalks.    2.  Of  constructing  and  nyairing  public  roads. 

3.  Of  paving,  repaving,  resurfacing  and  repairing  of  all  streets, 
and  of  the  relaying  of  all  pavmnents  removed  for  any  cause. 

4.  Of  the  laying  or  relaying  of  surface  railroad  tracks  in  any 
public  street  or  road,  of  the  form  of  rail  used,  or  character  of 
foundation,  and  the  method  ctf  construction,  and  of  the  resto^ 
ration  of  the  pavement  or  surface  after  such  work.    ♦    *    ♦  " 

Concededly  such  power  must  be  exercised  undw  the  control 
of  the  board  of  estimate  and  aj^wrtionment,  and  such  contiol 
was  exercised  in  the  pending  case.  I  think  the  4th  subdivisiaa 
of  this  section  contains  a  grant  of  power  suflident  to  cover 
the  present  case,  where  the  tracks  are  to  be  relaid  to  conform 
to  the  grade  of  the  street  as  determined  by  the  borough  presi* 
dent.  Even  though  there  be  expert  difference  of  opinion  as 
to  whether  the  change  in  the  crowning  of  the  street  is  necessary 
or  whether  it  is  the  best  form  of  engineering  construction, 
there  is  no  attack  upon  the  good  faith  of  the  borough  president 
in  creating  the  new  crown  nor  any  contention  that  he  is  influx 
enced  by  aught  but  what  he  deems  propa:  regard  for  the  public 
safety  in  so  doing.  If  the  contention  ol  the  defendant  is 
correct,  the  situation  would  be  presented  which  is  condemned 
in  the  Geneva  Case  {supra)  where  a  necessary  public  improve 
ment  beneficial  to  thoe  community  could  be  prevented  of 
execution  by  the  opposition  of  a  street  railroad  company 
claiming  a  right  paramount  to  that  of  the  general  public.  And 
the  same  result  would  follow  if  the  Public  Service  Commission 
had  the  virtual  power  of  review  of  a  determination  of  a  city 
official  on  a  subject  as  to  which  the  charter  fairly  gives  him 
complete  control. 

In  People  ex  rel.  City  of  New  York  v.  iV^eti;  York  Rcnlwaya 
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Co.  (217  N.  Y.  310),  relied  on  by  defendant,  which  held 
that  the  city  of  New  York  could  not  requii*e  the  relocation  of 
the  tracks  of  a  street  railroad,  the  court  said:  "  Equally  true 
is  it,  and  for  identical  reasons,  that  the  authority  to  the  board 
of  alderm^i  to  r^ulate  the  use  of  the  sti^eets  does  not  empower 
it  to  appropriate  to  the  occupation  and  use  of  the  respondents, 
by.  a  relocation  of  the  track  in  question,  a  part  of  the  street 
other  than  that  upon  which  their  tracks  have  been  lawfully 
constructed.  •  It  does  delegate  to  it  police  power  enabling  it 
to  reasonably  control  in  diveiB  ways  the  care  of  the  railroad 
structures  upon  the  streets  and  the  operation  of  the  cars  upon 
them.  The  judicial  decisions  upheld  many  instances  of  such 
ciHitroL  The  rights  of  a  railroad  corporation  upon  the  parts 
of  the  streets  £4)propriated  to  its  use  must  be  so  exercised  that 
the  free  use  of  ihe  streets,  for  the  purposes  and  in  the  modes 
inherent  in  their  creation,  will  not  be  unreasonably  interfered 
with.  It  is  a  part  of  the  regulative  pow^  of  the  local  authori- 
ties to  secure  such  result." 

I  think  the  part  of  the  opiniixi  just  quoted  applies  to  the  case 
at  bar.  It  wte  referred  to  in  the  opinion  in  Stem  v.  Inter- 
naUonal  Raiiway  Co.  (220  N.  Y.  284)  where  the  court  said 
(at  p.  296) :  ''  The  point  is  made  that  if  the  caitre  poles  were 
safe  when  first  ««cted,  the  city  could  not  compel  them  to  be 
moved  though  they  later  became  dangerous.  We  are  referred 
to  our  decision  in  People  ex  rel.  City  of  New  York  v.  N.  Y.  ' 
Railways  Co.  (217  N.  Y.  310,  317),  but  we  think  it  is  inappli- 
cable. There  the  attempt  was  made  to  compel  a  relocation 
of  the  tracks;  and  the  location  of  the  tracks  was  held  to  be  of 
the  substance  of  the  franchise.  The  State  might  relocate 
them  in  the  exercise  of  the  police  power,  but  not  the  munici- 
pality. Here  the  things  to  be  moved  are  mere  incidents 
or  appiirtenances;  they  do  not  afifect  the  location  of  the  right 
of  way;  and  wherever  they  are  placed,  the  franchise  in  its  sub- 
stance remains  intact."  The  last  two  sentences  above  quoted 
from  the  New  York  Railways  case  are  then  cited,  with  approval. 

In  City  of  New  York  v.  Hudson  &  Manhattan  R.  R.  Co. 
(229  N.  Y.  141)  it  was  held  that  the  certificate  issued  by  tiie 
board  of  rapid  transit  commissioners  to  the  railroad  company 
whereby  it  was  permitted  to  construct  and  maintain  certain 
exits  with  covered  shelters,  known  as  kiosks,  became  a  con- 
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tract,  under  the  statute,  between  the  city  and  the  company, 
and  that  the  city  having  thereafter  widened  the  street,  so  that 
the  kiosks  were  left  standing  within  the  new  lines  of  the  roadway 
could  not  ccnnpel  the  company  to  remove  l^iem  and  relocate 
them  on  the  new  sidewalks  at  the  company's  expense.  In  its 
opinion,  howevtf ,  the  court  recognized  the  rule  laid  down  in 
the  Stem  case,  that  if  the  kiosks,  as  first  located,  were  mere 
incidents  or  appurtenances  of  the  defendant's  franchise  which 
became  encroachments  when  the  roadway  was  widened,  the 
prop^  city  authorities  might  compel  thdr  removal  wh^i  they 
became  an  obstruction  to  the  public  use. 

In  the  case  at  bar,  I  believe  that  the  tracks  in  question 
sought  to  be  elevated  were  mere  incidents  or  appurtenances, 
and  did  not  affect  the  location  of  the  right  of  way;  at  whatever 
elevation  they  were  sought  to  be  placed,  the  franchise  in  its 
substance  remained  intact.  There  was  no  relocation  of  the 
tracks.  Therefore,  the  rule  laid  down  in  the  Stem  case  applies 
and  the  appropriate  city  authorities  had  power  to  act  in  the 
public  interest,  and  to  prevent  the  tracks  becoming  a  menace 
to  the  pubhc  safety. 

I  am  of  the  opinion  that  the  borough  president  acted  within 
his  lawful  pow^  and  authority  in  making  the  direction  in 
question  and  the  order  appealed  from  is  correct  and  should 
be  aflSrmed,  with  ten  dollars  costs  and  disbursements. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  fifty  dollars  costs. 


J^BNABD  Shevlin,  as  Administrator,  etc.,  of  John  Shevun, 
Deceased,  Appelant,  v.  Frakk  L.  Schn&idsr,  Respondent. 

First  Department,  July  2,  1920. 

Motor  Tebicles  —  negllcrence -r- death  caused  by  automobUd  while 
operated  by  chauffeur  —  Itfebility  of  owner  who  hai  loatxed  tse  of 
ear  —  erroneoui  charge  — new  trial  —  failure  to  require  special 
findiaLg  by  Jury. 

Where  the  jury  in  an  action  to  reoover  for  damages  caused  by  alleged  neg- 
ligenee,  returned  a  general  verdict  without  a  special  finding  on  the  issue 
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a8  to  whether  the  defendant's  chauffeur  at  the  time  of  the  accident  was 
acting  in  his  employ  or  in  the  employ  of  the  defendant's  brother  to  whom 
the  car  had  been  loaned,  the  Appellate  Division  will  grant  a  new  trial 
although  a  finding  for  the  defendant  on  the  issue  of  negligence  and  con- 
tributory negligence  was  supported  by  the  evidence,  if  there  was  an 
erroneous  charge  by  the  trial  court  on  the  other  issue. 

Where  the  defendant,  who  was  the  owner  of  the  automobile^  directed  his 
chauffeur  to  take  out  the  defendant's  brother  for  the  evening  and  to  ob^y 
his  orders,  and  the  accident  occurred  alter  the  chauffeur  had  left  the 
brother  at  a  hotel  for  dinner,  and  at  a  time  when  the  chauffeur  was 
operating  the  car  for  his  own  purposes,  there  was  no  change  in  the  relation 
between  the  defendant  and  his  chauffeur,  and  it  was  error  for  the  court 
to  allow  the  jury  to  determine  whether  or  not  the  diaufCeur  at  the  time  of 
the  accident  was  the  servant  of  the  defendant  or  of  his  brother. 

Mebbbll,  J.,  dissents. 

Appeal  by  the  plaintiff,  Bernard  Shevlin,  as  administrator, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, ejtttered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  5th  day  of  June,  1919,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  23d  day  of  June,  1919,  denying  the  plaintiff's  motion  for 
a  new  trial  made  upon  the  minutes. 

George  M.  Curtis  of  counsel  [0^ Sullivan  &  SullivaUj  attorneys], 
for  the  appellant. 

James  B.  Henney,  for  the  respondent, 

Laughlin,  J,: 

This  is  a  statutory  action  (See  Code  Civ.  Proc.  §  1902  et  seq.) 
to  recover  for  the  death  of  John  Shevlin,  who  was  nearly  nine 
years  of  age  and  on  the  1st  of  March,  1918,  at  about  seven- 
thirty  p.  M.  was  struck,  run  over  and  killed  by  a  Singer  seven* 
pasaeager  automobile  owned  by  the  defendant,  which  was  pro- 
ceeding westerly  on  FiftyH3bd;h  street  between  Third  and 
Lexington  avenues. 

\^th  respect  to  the  circumstances  immediately  attending 
the  accident,  there  was  evidence  on  titie  part  of  the  plaintiff  tend- 
ing to  show  that  the  boy  aeeonq>anied  by  a  f dlow^pteymate 
was  walking  across  the  carriageway  of  Fifty-sixth  street  diago- 
nally toward  the  northwest  and  that  the  automobile  without 
headligihts  and  without  giving  any  signal  or  warning  ran  Mm 
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down,  and  on  the  part  of  the  defendant  tending  to  show  that 
the  boys  came  running  out  from  the  southerly  curb  and  that 
the  automobile  was  operated  with  due  care  both  with  respect 
to  speed  and  signals  and  notwithstanding  this,  the  chauffeur 
was  imable  in  the  exercise  of  due  care  to  stop  the  automobile 
before  it  came  in  contact  with  the  decedent  and  that  he  had 
brought  it  nearly  to  a  stop  and  that  only  the  left  front  fender 
of  the  automobile  struck  the  decedent.  If  there  were  no 
error  prejudicial  to  the  plaintiff  on  the  trial,  we  would  be 
obliged  to  assume  that  on  this  ksue  of  fact  with  respect  to 
the  negligence  of  the  defendant's  chauffeur  and  the  contributory 
negligence  of  the  decedent  or  of  his  parents,  the  jury  found 
in  favor  of  the  defendant  and  we  could  not  say  that  such  a 
finding  is  against  the  weight  of  the  evidence.  We  cannot, 
however,  say  that  the  jury  so  found.  This  case,  like  many 
others  that  we  have  had  occasion  to  review  of  late,  is  one  in 
which  a  new  trial  might  have  been  averted  had  the  jiuy  been 
requested  to  make  special  findings  in  connection  with  the 
general  verdict.  Defendant  and  his  brother  resided  together 
and  were  engaged  in  business,  if  not  together,  at  least,  at  the 
same  place.  D^endant  not  only  owned  the  automobile,  but 
individually  hired  imd  paid  the  chauffeur  to  run  it.  The 
court  was  of  opinion  that  the  evidence  presented  a  questi<m 
of  fact  as  to  whether  the  relation  of  master  and  servant  existed 
between  the  defendant  and  the  chauffeur  at  the  time  of  the 
accident,  which  question  was  deemed  to  arise  on  evidence 
that  the  defendant  loaned  the  use  of  the  automobile  to  his 
brother  for  that  evening.  On  evid^ioe  to  that  effect,  the 
court  submitted  to  the  jury  the  question  as  to  whether  at 
the  time  of  the  accident  the  chauffeur  was  the  servant  of  the 
defendant  or  of  his  brother  and  instructed  the  jxxry  that  if 
the  defendant  loaned  the  use  of  the  car  and  chauffeur  to  his 
brother  and  the  brother  assumed  the  authority  and  direction 
and  control  ovw  the  chauffeur,  then,  for  the  time  being,  the 
chauffeur  woukl  be  the  servant  of  the  brother  and  cease  to 
be  the  servant  of  the  defendant,  and  that  if  while  acting  as 
the  servant  of  the  brother  the  accident  occurred,  the  defendant 
would  not  be  liable.  Counsel  for  the  plaintiff  duly  excepted 
to  these  instructions.  We  are  of  opinion  that  the  evidence 
did  not  warrant  the  court  in  submitting  that  issue  to  the 
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jury  and  that  the  exception  thereto  was  well  taken.  There 
bemg  no  special  finding,  it  may  be  that  the  jury  found 
adversely  to  the  plaintiff  on  this  issue  and,  therefore,  if  the 
court  erred  in  leaving  that  issue  to  the  jury  there  must  be 
a  new  trial.  The  chauffeur  testified  that  on  the  morning  of  the 
day  of  the  accident,  his  employer,  the  defendant,  directed 
him  to  take  the  defendant's  brother,  Theodore,  out  that 
evening;  that  he  called  for  Theodore  at  the  office  after  office 
hours  and  took  him  down  to  9  East  Eleventh  street  to  call 
for  an  army  officer  and  then  he  took  the  defendant's  brother 
and  the  army  officer  to  the  Waldorf  Astoria  Hotel  where 
evidently  they  were  to  dine  and  that  on  leaving  them  at  the 
Waldorf,  Theodore  told  him  to  go  to  his  supper  and  to  come 
hack  in  two  hours  but  did  not  give  him  any  directions  with 
respect  to  where  he  should  obtain  his  supper  or  what  he 
should  do  in  the  meantime;  that  having  a  brother  who  was 
a  chauffeur  and  kept  his  car  at  Fifty-eighth  street  and  Park 
avenue,  he  determined  to  go  up  there,  and  not  finding  his 
brother  there,  he  went  to  Goodman's  Restaurant  on  Fifty-ninth 
street,  where  he  knew  his  brother  usually  ate  his  dinner  and 
found  him  there;  that  he  had  had  his  supp^  there  and  then 
they  went  in  the  automobile  down  to  his  brother's  room  at 
145  East  Fifty-fifth  street,  and  after  remaining  there  awhile 
he  started  with  the  car  to  take  the  brother  back  to  the  garage 
at  Fifty-eighth  street  and  Park  avenue,  which,  however,  was 
not  the  garage  where  defendant  kept  his  oar;  that  they  went 
up  Third  avenue  and  turned  westerly  into  Fifty-sixth  street 
intendii^  to  turn  northerly  at  Lexingt<m  av^iue  and  met 
with  the  accident  in  that  block.  Theodore  Schneider  testified 
substantially  to  the  same  effect  as  the  chauffeur  ^cepting  that 
he  says  he  told  the  chauffeur  to  come  back  in  one  hour  and 
a  half,  and  he  testified  that  he  did  not  give  the  chauffeur 
permission  or  instruct  him  to  take  his  brother  to  his  room 
or  to  the  garage  or  know  that  he  oontemj^ted  so  doing  and 
there  is  no  evidence  to  the  contrary.  On  croesrexaminaticm, 
in  answer  to  a  leading  question,  he  said  he  got  the  use  of  the 
car  from  his  brother;  that  when  he  returned  to  the  Waldorf 
after  the  accident,  the  chauffeur  narrated  the  circumstances 
to  him,  stating  in  substance  that  he  had  called  on  his  brother 
and  was  taking  his  broths  to  the  garage  at  the  time  he  struck 
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the  decedent,  and  Theodore  testified  that  he  communicated 
this  to  the  defendant  the  i^xt  momio^.  The  defendant, 
however,  denied  that  his  brother  so  informed  him  with  respect 
to  the  chauffem-'s  report  concerning  the  accident,  but  he 
admitted  that  he  told  him  that  the  chauffeur  had  had  an 
accident.  The  evidence  would  seem  to  indicate  that  the 
chauffeur  at  the  time  of  the  accident  was  not  engaged  in  his 
master's  business  or  even  in  the  business  of  the  defendant's 
brother  and  that  it  was  not  within  the  scope  of  his  authority 
to  make  such  use  of  the  automobile;  but  ike  original  answer 
admitted  that  the  chauffeur  was  in  his  employ  and  so  engaged 
at  the  time  of  the  accident,  and  while  the  answer  was  amended 
by  eliminating  that,  it  is  spme  evidence  of  the  fact  particularly 
in  view  of  the  testimcnay  of  the  defendant's  brother  to  the 
^ect  that  prior  to  the  verifying  of  the  answer,  the  defendant 
knew  the  material  circimistances  attending  the  accident. 
These  are  the  only  material  facts  relating  to  the  point  as  to 
whether  the  chauffeur  became  the  servant,  for  the  time  being, 
of  the  defendant's  brother.  I  am  of  opinion  that  they  are 
whcdly  insufficient  to  present  an  issue  of  fact  on  that  point. 
The  chauffeur  in  carrying  out  his  employer's  orders  to  take 
the  employer's  brother  out  that  night  and  in  effect  to  go 
where  told  by  the  brother,  was  engaged  in  the  performance 
of  duty  for  his  employer  and  no  change  of  employment  was 
intended  and  no  change  thereof  resulted  by  operation  of  law. 
The  exception  to  the  instructions  on  this  point,  therefore, 
were  well  taken  and  require  a  new  trial.  On  the  new  trial, 
however,  we  suggest  that  there  be  in  addition  to  a  general 
v^dict  a  special  finding  as  to  whether  the  chauffeur  at  the 
time  of  the  accident  was  acting  for  the  defendant  or  within 
the  scope  of  his  employment. 

It  follows  that  the  judgment  and  order  diould  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Ci^ABKE,  P.  J,,  DowuNa  axid  Page,  J  J.,  concur;  Merebll, 
J.,  dissents. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claun  of  Anthony  Bubniak,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  John  K.  Stewart  &  Sons,  Employer,  and  American 
Mutual  Liability  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  July  8,  1920. 

Workmen's  Compensation  Law  —  seheduie  of  peroentaffe  for  hand 
losses  adopted  by  State  Industrial  Commission  —  validil^  of 
award  based  solely  thereon. 

The  schedule  of  percentage  for  hand  losses  adopted  by  the  State  Industrial 
Commission  cannot  furnish  the  sole  basis  for  the  rendering  of  a  decision 
as  to  a  particular  loss  sustained,  though  it  maiy  be  proper  to  uae  it  to  a 
certain  extent  as  a  general  guide  to  prevent  ^dely  disproportionate  awards. 
Therefore,  an  award  for  the  loss  of  parts  of  a  finger  and  a  thumb,  based 
solely  on  such  schedule  without  any  proof  as  to  proportionate  loss  and 
without  the  exercise  of  any  independent  judgment  by  the  State  Industrial 
Commission  or  the  deputy  commissioner,  is  improper. 

John  M.  Kblloog,  P.  J.,  and  Cochbanb,  J.,  dissent,  with  memorandum. 

Appeal  by  the  defendants,  John  K.  Stewart  &  Sons  and 
another,  from  an  award  of  the  State  Industrial  Commission, 
made  on  the  2d  day  of  January,  1920,  rescinding  a  former 
award  and  awarding  the  claimant  compensation  for  seventy- 
two  per  cent  loss  of  hand. 

Jeremiah  F.  Connor,  for  the  appellants. 

Charles  D.  Newton ,  Attomey-General  [E.  C  Aiken,  Deputy 
AUomey-Generaly  of  counsel]  for  the  respondents. 

H-  T.  Kellogg,  J.: 

The  claimant  received  an  injury  in  the  course  of  his  employ- 
ment through  an  accident  arising  out  of  the  employment  by 
which  he  sustained  a  loss  of  the  first  phalange  of  the  first 
finger,  a  loss  of  the  first  phalange  of  the  thumb,  together 
with  the  greater  part  of  the  second  phalange.  It  is  provided 
in  section  15,  subdivision  3,  of  the  Workmen's  Compensation 
Law:  *'  The  loss  of  more  than  one  phalange  shall  be  considered 
as  the  loss  of  the  entire  thumb  or  finger."    Claimant,  therafore. 
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came  within  the  provision  of  the  same  subdivision  which  reads: 
"  Where  the  injury  resiilts  in  the  loss  of  more  than  one  finger, 
jCODipensatian  theref cA*  may  be  awarded  for  the  proporticmate 
Jobs  ci  the  use  of  the  hand  thereby  occasioned.'^    Under  this 
provision  he  received  an  award  as  for  the  loss  of  seventy-^two 
per  cent  of  his  hand.    The  diffieulty  with  the  award  is  that 
no  prooi  was  given  as  to  the  proportionate  loss  of  the  use  of 
the  hand,  and  no  independait  judgment  was  exercised  by 
the  deputy  commissioner  who  tried  the  case  or  the  Industrial 
Commission  which  approved  the  award  made  by  him.    With- 
out taking  any  proof  as  to  proportionate  loss  the  deputy 
commissioner  made  the  award  with  the  following  comment: 
"  I  hold  that  this  hand  comes  clearly  within  the  schedule 
adopted  by  the  Commission,  and  the  award  recommended  is 
made  of  72%  loss  of  hand  or  175.68  weeks  at  $10.58  —  total 
award  of  $1,858.69."    The  record  shows  that  on  or  about 
December  17,   1919,  the  Industrial  Commission  adopted  a 
resolution  by  which  it  promulgated  as  a  guide;  for  awards  to 
be  made  a  schedule  of  percentage  hand  losses.    This  consisted 
of  varying  percentages  for  twenty-six  different  injuries  where 
more  than  two  fingers  are  lost.    The  loss  of  the  use  of  the 
hand  is  prescribed  to  be  seventy-two  per  cent  where  the 
thumb  and  first  finger  are  lost,  sixty-eight  and  five-tenths 
per  cent  w^here  the  thmnb  and  second  finger  are  lost,  sixty- 
seven  and  five-tenths  per  cent  where  the  thumb  and  third 
finger  are  lost,  and  sixty-five  and  four-tenths  per  cent  where 
the  thiunb  and  fourth  finger  are  lost.    It  is  entirely  clear  that 
the  proportionate  loss  of  the  use  of  a  hand  cannot  in  advance 
be  determined  for  every  case  with  such  nicety  that  even  a 
loss  of  use  amounting  to  less  than  a  fraction  of  one  per  cent 
can  be  given.    It  is  equally  clear  that  in  the  case  of  every 
individual  claimant  the  loss  of  a  finger  and  thumb,  even 
though  the  physical  loss  be  exactly  the  same,  would  impair 
the  use  of  the  hand  to  a  greater  degree  or  a  less  degree, 
depending  upon  the  adaptability  of  the  claimant  and  other 
considerations.    While  the  use  of  the  schedule  may  be  proper 
to  a  certain  extent  as  a  general  guide  to  prevent  widely  dis- 
proportionate awards,  it  certainly  canaot  furnish  the  able 
baas  for  the  rendering  of  a  decision  as  to  a  particular  loss 
App.  Div.— Vol.  CXCIII.        8 
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sustained.  To  accord  to  it  such  virtue  would  be  tantamount 
to  holding  that  the  Industrial  Commission  was  invested  with 
legislative  i>ower8.  We  do  not  think  that  this  awards  which 
was  based  exclusively  upon  the  schedule  and  involved  no 
exercise  of  judgment  upon  the  part  of  the  Industrial  Commis- 
sion or  the  deputy  commissioner,  can  be  sustained. 

The  award  should  be  reversed  and  the  claim  remitted  to 
the  Conunission  for  its  further  action. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting, 
with  a  memorandum,  in  which  Cochrake,  J.,  concurs. 

John  M.  Kellogg,  P.  J.  (dissenting): 

The  question  for  the  Commission  to  determine  was  what 
proportion  of  the  hand  was  lost.  It  needed  no  evidence  upon 
the  subject.  It  saw  the  hand  and  no  e\ddence  could  give 
it  any  additional  infonnation.  The  hearing  was  before  a 
deputy  commissioner.  The  Commission  had  promulgated 
certain  rules  as  to  proportionate  losses  to  guide  its  deputies 
and  itself  perhaps  in  the  ordinary  cases  where  there  was  no 
contest.  Under  section  67  of  the  Workmen's  Compensation 
Law  (as  amd.  by  Laws  of  1916,  chap.  622)  it  had  the  right  to 
make  rules  covering  its  method  of  hearing  cases  and  as  a 
guide  to  its  subordinates  in  the  performance  of  their  duties. 
The  deputy  in  this  case  stated  the  rule  and  the  coimsel  raised 
no  objection  to  it  and  did  not  ask  to  put  in  any  evidence 
upon  the  subject  or  question  the  justice  of  the  rule.  Of  course, 
the  Commission  could  not  decide  a  case  in  advance  and  fix 
rules  to  govern  its  own  discretion  or  the  discretion  of  its 
deputies  in  judicial  decisions.  But  it  may  well  say  that  in 
ordinary  cases  the  loss  of  the  thumb  and  a  finger  is  such  a 
proportionate  loss  of  the  entire  hand.  The  rules  are  not 
arbitrary;  they  are  tentative  suggestions  which  naturally  will 
be  followed  in  ordinary  cases.  The  Conamission  made  its 
award  on  the  evidence.    I  favor  an  affirmance. 

Cochrane,  J.,  concurs. 

Award  reversed  aud  matter  remitted  to  the  Commission  f  w 
further  action. 
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James  S.  Hebbman,  Appellant,  RespondeDty  v.  Habtwood 
Holding  Company,  Inc.,  Respondenti  AppeUant. 

First  Department,  July  2,  1920. 

Seal  property — easements  —  party  wall  —  rights  of  respeotlTe  owners 
—  suit  for  mandatory  injunction  to  compel  restoration  of  party 
wall  and  remoTal  of  encroachments  —  when  plalntilK  entitled  to 
recprer  —  erection  of  new  wall  l»y  defendant  —  violation  of  Build- 
ing Code  of  city  ofNew  York  —  power  of  e^iuily  to  withhold  injunc- 
tion and  award  damages. 

Suit  in  equity  to  compel  the  defendant  to  restore  a  party  wall  to  its  con- 
dition before  it  was  interfered  with  by  the  defendant's  building  operations 
in  oonstmcting  an  apartment  hoUi  and  to  oompel  the  defendant  to  remove 
oertoin  enoroaohments  upon  the  plaintiff's  premises,  etc.,  and  to  oomi)eL 
him  to  comply  with  the  provisions  of  the  Building  Code  and  ordinances 
of  the  city  of  New  York  in  constructing  flues  in  said  party  waJl.  Evidence 
examined,  and  hM,  that  findings  of  fact  and  conclusions  of  law  favorable 
to  the  defendant  must  be  reversed  and  a  new  trial  granted. 

In  this  jurisdiction  either  owner  of  a  party  wall  may,  without  the  consent 
of  the  other  and  at  his  own  expense,  carry  the  party  wall  higher  provided 
the  existing  party  wall  be  not  impaired  thereby  and  such  addition  thereto 
be  so  made  and  constructed  that  it  may  be  used  as  a  party  wall  by  both 
owners. 

But  one  owner  is  not  entitled  after  partially  abandoning  a  party  wall  to 
rebuild  upon  mdependent  fonndationfl  where  the  new  wall  will  not  be 
self -"sapporting  if  the  adjoining  owner  should  remove  the  old  party  wall  and 
the  new  wail  will  be  of  no  value  to  such  owner  if  the  new  building  be 
removed  or  destroyed. 

New  piers  and  columns  built  by  the  defendant  which  extend  over  the  bound- 
ary line  and  upon  the  plaintifTs  premises  constitute  an  invasion  and 
permanent  appropriation  of  his  property  and  also  an  invasion  of  his  rights 
as  a  eo-ewner  of  the  party  wall,  to  the  extent  that  the  part^  wall  has  been 
destroyed  and  weakened  thereby. 

The  defendant  in  rebuilding  had  no  right  to  reduce  the  thickness  of  the 
party  wall  by  inserting  water  pipes  therein  to  flush  toilets  in  its  hotel, 
where  the  noise  thereof  is  deariy  audible  in  the  plaintiff's  premises  and 
constitutes  a  nuisance. 

The  defendant  cannot  justify  the  dosizig  up  of  fiuas  in  the  party  waU  whieh 
were  used  by  the  plaintiff  nor  erect  improper  chimneys  contrary  to  the 
requirements  of  the  municipal  Building  Code,  upon  the  theory  that  the 
plaintiff  has  no  rights  under  said  Code,  and  that  the  only  redress  for  the 
violation  thereof  is  a  prosecution  for  the  fine  thereby  imposed. 

The  Building  Code  was  enacted  both  for  the  benefit  <^  the  public  and  the 
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owners  of  property,  and  its  provisions  cannot  be  defeated  by  the  aequi- 
escenoe  of  the  local  authorities  whose  business  it  is  to  enforce  the  law. 
Although  the  plaintiff,  presumptively,  is  entitled  to  a  mandatory  injunction 
requiring  the  removal  of  the  encroachmente  and  the  i^toration  of  the 
party  wall  yet  his  complaint  is  addressed  to  the  judicial  discretion  of  a 
court  of  equity  and  if  the  defendant  has  acted  in  good  faith,  the  court  may 
withhold  the  injunction  in  part  or  in  whole  and  compensate  the  plaintiff 
in  damages. 

Cboss-appeals  by  the  plaintiff,  James  S.  Herrman,  and  the 
defwdant,  Hartwood  Holding  Conapany,  Inc.,  from  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  coimty  of  New  York  on  the  28th  day  of  November, 
1919,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term. 

The  plaintiff  appeals  from  said  judgment  in  so  far  as  it  fails 
to  award  injunctive  relief  as  prayed  for  in  the  amended  com- 
plaint, and  in  so  far  as  it  confines  the  award  of  damages  to 
the  siun  of  $1,175,  and  the  defendant  appeals  from  that  part 
of  the  judgment  awarding  damages  and  costs  to  the  plaintiff. 

Reuben  D.  Silliman,  for  the  plaintiff. 

Lewis  M.  Isaacs  of  counsel  [M.  S.  &  /.  &.  Isaacs^  attorneys], 
for  the  defendant. 

Laughun,  J.: 

This  is  a  suit  in  equity  to  compel  the  defendant  to  restoi'e 
a  party  wall  to  its  condition  before  it  was  interfered  with 
by  building  operations  conducted  by  the  defendant,  and  to 
compel  the  defendant  to  remove  certain  encroachments  made 
by  the  defendant  upon  the  plaintiff's  premises  and  upon 
his  easement  in  the  party  waU,  and  to  compel  the  defendant 
to  restore  the  flues  in  the  party  wall  used  by  the  plaintiff 
to  their  former  condition  and  to  carry  them  up  in  accordance 
with  the  provisions  of  subdivision  9  of  section  392  of  the 
Building  Code,  being  chapter  5  of  the  Code  of  Ordinances  of 
the  City  of  New  York  (Cosby's  Code  Ord.  [Anno.  1920],  p.  124), 
and  to  compel  the  defendcmt  to  restore  the  phuntiff 's  building 
in  so  far  as  it  has  been  damaged  by  the  acts  of  the  defendant 
to  its  former  condition,  and  for  damages  caused  by  injuries 
to  the  plaintiff's  property  and  by  annoyance,  inconvenience 
and  interference  in  the  enjoyment  thereof,  and  for  such  other 
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and  further  relief  as  may  be  just  and  equitable,  together  with 
costs  of  the  action. 

The  learned  trial  court  was  of  opinion  that  the  changes 
nuide  in  the  party  wall  and  the  use  thereof  made  by  the 
defendant  were  within  the  rights  of  the  defendant  as  own^  of 
one-half  of  the  party  wall,  and  that  smce  the  local  officials, 
having  jurisdiction  in  the  premises,  approved  of  the  mannei 
in  which  the  plaintiff's  flues  were  carried  above  the  party 
wall,  it  was  immaterial  whether  or  not  the  construction  was 
in  accordance  with  the  provisions  of  the  Building  Code,  and, 
upon  that  theory,  denied  all  plaintiff's  demands  for  equitable 
refief  and  awarded  judgment  ooly  for  the  amount  of  damages 
foimd  to  have  been  caused  by  direct  injuries  to  his  building 
during  the  building  operations  of  the  defendant. 

At  the  time  of  the  commencemeat  of  the  action,  and  for 
tw^ity-six  years  before  the  trial,  the  plaintiff  owned  and 
occupied,  as  a  family  residence,  the  dwelling  known  as  No. 
238  West  Seventy-first  street,  in  the  borough  of  Manhattan, 
city  of  New  York,  which  covered  the  entire  front  of  his  lot, 
which  is  twenty  feet  in  width,  and  his  easterly  and  west^ly 
boundary  lines  ran  through  the  middle  of  a  party  wall.  One 
Prayne,  who  at  one  time  owned  the  plaintiff's  lot  and  a  lot 
of  similar  dimensions  toward  the  east,  known  as  No.  236 
West  Seventy-first  street,  and  eight  lots  of  like  dimensions 
on  the  west,  erected  thereon,  simultMieously,  ten  three-story 
houses.  After  acquiring  title,  the  plaintiff,  in  1904,  added 
another  story  to  his  house,  carrying  up  the  party  wall  therefor. 
The  plaintiff's  house  became  then,  and  thereafter  remained, 
a  four-story  house  with  stone  box  stoop;  the  first  story  being 
of  cut  stone  and  the  front  of  the  other  three  stories  being 
brick  with  stone  trinunings,  with  a  basement  and  cellar  and 
an  extension  in  the  rear  three  stories  high,  eleven  by  sixteen 
feet.  The  party  wall,  as  thus  built  up  by  the  plaintiff, 
ext^ided  fifty-five  feet  above  the  c\urb  and  was  fifty-five  feet 
in  length.  The  defendant  acquired  title  to  the  premises 
adjoining  those  of  the  plaintiff  on  the  east  and  adjacent 
I»>ranises,  and  in  the  month  of  October  or  November,  1916, 
demolished  the  buildings  thereon  and  proceeded  to  erect 
thereon  a  fourteen-story  apartment  hotel  of  steel  and  concrete 
oansfeniction.    The  party  wall,  through  the  middle  of  which 
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runs  the  easterly  boundary  line  of  plaintiff's  premises,  was 
of  brick  construction,  twelve  inches  in  thickness  from  a  point 
two  feet  below  the  curb,  and  it  rested  on  a  stone  wall  twenty 
inches  in  thickness,  extending  down  eight  feet  from  that 
point,  and  this  in  turn  rested  on  a  cement  base  thirty-two 
inches  in  width  and  twelve  inches  in  depth.  The  foundation 
of  the  defendant's  hotel  extends  several  feet  below  the  founda- 
tion of  the  party  wall,  and  the  defendant  supported  the 
foundation  of  the  party  wall  by  underpinning  and  carried  the 
foimdation  thereof  lower.  With  one  exception,  to  which 
reference  will  be  made  presently,  the  hotel  building  rests  upon 
independent  f oimdations  and  columns  and  not  upon  the  party 
wall,  but  at  the  front  it  abuts  upoa  the  party  wall  for  a 
distance  of  about  twenty  or  twenty-five  feet  and  it  abuts  on 
the  party  wall  in  the  rear  for  several  feet,  and  opposite  the 
party  wall  and  between  these  points  of  contact  with  the  walls 
of  the  hotel  there  is  an  open  court  with  windows  from  the 
apartments  of  the  hotel  openii^  thereon.  When  the  westerly 
wall  of  the  hotel  building  was  constructed  to  the  level  of  the 
top  of  the  party  wall,  as  it  existed  at  the  time,  it  was  extended 
over  and  carried  up  on  the  party  wall  on  the  defendant's  line 
for  the  distance  of  about  half  a  story  of  the  hotel  building, 
and  to  this  extent  that  wall  rests  in  part  on  the  party  wall, 
but  from  that  point  on  up  the  wei^t  of  the  hotel  wall  is 
carried  by  the  steel  construction.  The  plaintiff  complains  of 
this  use  of  the  party  wall.  The  defendajit  claims  that  it  had 
the  same  right  to  carry  up  the  party  wall  as  the  plaintiff 
exercised  in  1904.  It  is  now  well  settled  in  this  jurisdiction 
that  either  owner  of  a  party  wall  may,  without  the  consent 
of  the  other,  and  at  his  own  expense,  carry  the  party  wall 
higher  provided  the  existing  party  wall  be  not  impaired  thereby 
and  such  addition  thereto  be  so  made  and  constructed  that  it 
may  be  used  as  a  party  w^all  by  both  own^B.  {Brooks  v. 
Curtis,  60  N.  Y.  639;  Negus  v.  Becker,  143  id.  308;  Nash  v. 
Kemp,  49  How.  Pr.  522;  affd.,  12  Hun,  692;  Partridge  v- 
Gilbert,  16  N.  Y.  601.  See,  also,  Everett  v.  Edwards,  149  Mass. 
5S8;  Fleming  v.  Cohen,  186  id.  323 ;  Cagn^  v.  Sweet,  67  111.  App. 
641 ;  Bright  v.  Bacon  &  Sons,  1 16  S.  W.  Rep.  268.)  The  answer 
to  the  defendant's  contention  in  this  regard  is  that  it  has  not 
carried  up  the  party  wall.    What  it  has  constructed,  restiz^ 
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on  the  party  wall,  is  part  of  a  much  thicker  wall  of  its  hotel 
resting  on  independent  foundations  and  exclufiively  its  own. 
To  be  sure  the  defendant's  building^  standing  on  Uie  wall  as 
thus  carried  up  by  it,  has  some  resemblance  to  a  party  wall; 
but  it  IS  manifest  that  it  would  not  stand  independently  if 
plaintiff  should  remove  the  party  wall  now  apparently  aban- 
doned as  such  by  defendant  or  remain  of  use  or  value  to  the 
plaintiff  as  a  party  wall  shouki  the  defendant's  building  be 
removed  or  destroyed.  Such  use  of  the  party  wall  for  a  new 
and  entirely  different  building  was  unauthorized.  (Heartt  v. 
Kruger,  6  N.  Y.  Supp.  192;  affd.,  121  N.  Y.  386;  Brooks  v. 
Citrtis,  supra.) 

At  four  points  in  the  party  wall,  two  in  front  and  two  in 
the  rear,  the  defendant  tore  out  the  party  wall  from  the 
foundation  up  several  feet  in  l^igth  horizontally,  and  at  one 
point  to  the  ext^at  of  eight  feet,  leaving  the  party  wall  only 
about  three  inches  in  thickness  at  those  points  and  in  some 
places  less  for  the  erection  of  four  columns  for  the  support 
of  the  westerly  wall  of  the  hotel  and  erected  three  reinforced 
concrete  piers  and  columns  two  feet  ten  inches  by  three  feet 
sbc  inches  in  diameta*,  and  one  larger,  all  of  which  project 
from  two  to  eight  inches  over  the  plaintiff's  line  at  the  base 
and  at  all  points,  as  I  imderstand  the  evidence,  to  some 
esrtent  over  his  line.  In  doing  this  the  defendant  in  some 
.instances  broke  through  the  party  wall.  The  space  aroimd 
these  piers  and  columns  from  which  the  party  wall  was  thus 
r^noved  was  filled  in  with  rough  stone  and  cement  and  not 
bonded  into  the  concrete  pi^rs.  The  piers  and  coltunns  as 
thus  constructed,  in  so  far  as  they  are  in  the  party  wall, 
cannot  be  said  to  form  part  of  a  party  wall,  ior  they  are 
ind^>endent  structures  erected  solely  for  the  use  and  benefit 
of  the  defendant  and  «re  of  no  use  or  benefit  to  the  plaintiff, 
and  it  is  evidait  that  if  defendant's  building  should  be  removed 
or  wholly  destroyed  a  c(»npleite  party  wall  would  not  remain 
for  the  protection  of  the  plaintiff's  building  and  for  his  enjoy- 
ment thereof.  The  acts  of  the  defendant  cannot  be  justified 
on  the  theory  that  the  party  wall  had  became  dilapidated  and 
that  it  merely  repaired  and  rebuilt  it;  and,  therefore,  to  the 
extent  that  the  piers  or  colunms  are  built  over  the  plaintiff's 
line,  this  constitutes  an  invasion  and  permanent  appropriation 
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of  his  property  and  to  the  extent  that  the  party  wall  has  been 
destroyed  and  weakened  thereby,  it  constitutes  an  invam<m 
of  his  rights  as  a  co-owner  of  the  party  wall.  {Heartt  v. 
Kniger,  supra;  Brooks  v.  Curtisj  supra;  Partridge  v.  Lyon, 
67  Him,  29;  Nash  v.  Kemp,  12  id.  596;  Kerwin  v.  Post,  120 
App.  Div,  179.  See,  also.  Partridge  v.  Gilbert,  15  N.  Y.  601; 
Hayes  v.  Arcade  Real  Estate  Co.,  257  Penn.  St  566.) 

The  d^endant  also  made  cuts  in  the  party  wall  opposite 
each  story  of  the  plaintiff's  dwelKng  of  the  dimensions  of 
about  eight  feet  horizontally  and  two  feet  vertically,  reducing 
the  thickness  of  the  party  wall  at  these  points  to  about  four 
inches  and  inserted  therein  water  pipes  which  are  used  in 
flushing  the  toilets  in  the  hotel  directly  opposite  each  floor 
of  plaintiff's  house,  and  owing  to  the  thinness  oi  the  party 
wall  thus  remaining  whenev^  cxne  of  such  t(Hlets  in  the  hotel 
is  used  the  flushometer  is  plainly  audible  in  the  plaintiff's 
sitting  room,  and  throughout  his  house  and  constitutes  as 
to  him  a  nuisance.  This,  too,  is  an  unauthorized  use  of 
the  party  wall  and  manifestly  the  party  wall  as  such  has  been 
seriously  impaired  thereby.  It  has  been  held  that  a  coK>wnQr 
of  a  party  wall  is  not  entitled  to  maintain  therein  windows 
which  were  originally  constructed  therein.  (Naiional  Contr 
mercial  Bank  v.  Gray,  71  Hun,  295,  300;  De  Baun  v.  Moore, 
32  App.  Div.  397;  affd.,  on  opinion  below,  167  N.  Y.  5980 
If  the  use  of  a  party  wall  for  obtaining  light,  whid:i  in  no 
manner  injures  the  co-owner,  is  not  a  proper  use^  surdy  such 
ripping  into  a  party  wall  and  placing  therein  water  pipes  which 
thus  constitute  an  annoyance  to  the  co-owner  is  not  a  proper 
use  of  such  a  wall. 

There  is  evidence  in  the  record  tending  to  show  that  with- 
out the  plaintiff's  consent  the  defendant  dosed  up  some  of 
the  flues  in  the  party  wall  which  were  constructed  for  the 
use  of  the  plaintiff's  premises  and  constructed  another  in 
place  thereof,  but  on  this  point  the  evidence  is  not  entirely 
clear,  for  it  is  not  apparent  how  a  new  flue  could  be  constructed 
in  a  party  wall  of  this  thickness  without  substantially  taking 
down  a  whole  section  of  the  wall  and  it  is  not  expressly  stated 
how  this  was  done.  That  could  Hot  be  lawfully  done  without 
the  plaintiff's  consent  for  he  was  entitled  to  use  and  enjoy 
the  party  wall  as  it  was  constructed*    It  is  perfectly  clear, 
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however,  that  the  defendant  in  carrying  the  chimney  up 
beyond  the  party  wall  as  required  by  said  subdivision  9  of 
section  392  of  the  Building  Code,  owing  to  the  fact  that  the 
d^endant  built  on  its  adjoining  premises  up  to  and  many 
stories  higjier  than  the  party  wall,  failed  to  comply  with  the 
requirements  of  the  said  provisions  of  the  Building  Code. 
Instead  of  carrying  the  chimney  up  with  brick  or  stone  laid 
in  Calient  mortar  or  with  reinforced  concrete,  and  lining  the 
flue  with  terra  cotta  pipe  as  required  by  law  (Building  Code, 
§  392,  subds.  1,  3;  Cosby's  Code  Ord.  [Anno.  1920],  p.  123), 
it  inserted  at  the  opening  of  the  flue  in  the  top  of  the  party 
wall  a  metallic  elbow,  exposed  to  the  weather,  carrying  the 
vrait  nearly  at  right  angles  into  the  wall  of  the  hotel  building 
wh^ie  the  course  of  the  vent  was  again  changed  substantially 
at  right  angles,  with  the  result,  which  might  have  been 
expected,  of  seriously  impairing  the  draft  and  the  usefulness 
of  the  flue  and  its  diu-ability.  One  answer  interposed  by 
the  defendant  to  this  objection  is  that  the  plaintiff  acquired 
no  rights  under  the  Building  Code  and  that  the  only  redress 
for  violation  thereof  is  a  prosecution  for  the  penalty  thereby 
imposed.  That  point  is  utterly  untenable.  The  law  was 
enacted  both  for  the  benefit  of  the  public  and  of  the  owner 
of  the  adjacent  building  and  its  provisions  are  clear  and 
cannot  be  defeated  by  the  acquiescence  of  the  local  authorities 
whose  business  it  is  to  enforce  the  law.  These  observations 
apply  with  equal  force  to  the  failure  of  the  defendant  to 
extend  the  plumbing  vents  as  required  by  plumbing  rule  60. 
I  am  of  opinion,  therefore,  that,  in  the  particulars  specified, 
the  property  lights  and  easemeaits  of  the  plaintiff  have  been 
invaded  by  the  defendant  and  that  on  these  facts  the  plaintiff, 
presumptivdy,  is  entitled  to  a  mandatory  injunction  requiring 
the  removal  of  the  encroachments  and  the  restoration  (rf  the 
party  wall.  His  complaint,  however,  is  addressed  to  the 
judicial  discretion  of  a  court  of  equity,  and  it  may  be  that 
the  defendant  has  acted  in  good  faith  and  under  ihe  advice 
of  counsel^  although  erroneous,  and  that  the  cost  and  expense 
to  the  defendant  of  executing  such  a  judgm^it  would  be 
disproportionate  to  the  depreciation  in  the  market  value  of  the 
plaintiff's  premises  caused  by  such  invasion  of  his  property 
and  of  his  easements,  and  if  so  it  would  be  within  the  judicial 
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discretion  of  the  court  to  determine  the  amount  of  such 
depreciation  in  value  of  the  plaintiff's  property  and  withhold 
a  decree  for  a  mandatory  injimction,  or  issue  a  mandatory 
injimction  in  some  respects  and  withhold  the  decree  in  other 
respects,  upon  the  defendant's  compensating  the  plaintiff  for 
the  depreciation,  and  in  that  event  to  require  the  plaintiff 
on  the  receipt  of  such  compensation  to  execute  a  release  to 
the  defendant  releasing  it  from  any  claim  for  damages  on 
accoimt  of  such  changes  in  the  party  wall  and  conferring  on 
the  defendant  the  right  to  maintain  its  hotel  building  as 
erected.  (Donovan  v.  Kisaena  Park  Corporation,  181  App. 
Div.  737;  Crocker  v.  ManhatUm  Life  Ins.  Co.y  61  id.  226; 
Batchelar  v.  HinklSy  210  N.  Y.  243;  McCann  v.  Chasm  Power 
Company y  211  id.  301.)  There  is,  however,  no  evidence  in 
the  record  on  this  point  upon  which  we  can  mould  a  proper 
decree.  It,  therefore,  becomes  necessary  to  grant  a  new  trial 
of  the  issues. 

In  this  view  it  is  unnecessary  further  to  consida*  claims 
made  in  behalf  of  the  appellant  or  to  consider  the  respective 
claims  of  inadequacy  and  excessiveness  of  the  damages  awarded 
to  the  plaintiff  and  they  should  be  left  to  be  determined  by 
the  court  on  a  new  trial. 

Toward  the  front  of  the  building  the  defendant,  in  con- 
formity with  said  section  of  the  Building  Code,  was  obliged 
to  carry  up  another  chimney.  The  chimney  had  two  flues  and 
the  defendant  carried  it  up  in  the  wall  of  the  hotel  building 
and  in  so  doing  built  out  over  the  party  wall  a  chimney 
breast  of  the  width  required  for  two  flues.  The  plaintiff 
complains  that  this  chimney  breast  should  have  been  confined 
to  the  width  necessary  for  one  flue.  There  were  n^otiations 
between  the  parties  with  respect  to  this  and  there  is  a  con- 
flict in  the  testimony  tonceming  the  understanding  arrived 
at  by  them  which  the  trial  court  resolved  in  favor  of  the 
defendant.  I  think  the  plaintiff  has  no  substantial  grievance 
in  this  r^ard  for  in  the  opinion  of  the  architect  the  wall 
above  the  plaintiff's  buildii^  presents  a  better  appearance 
architecturally  than  if  the  chimney  breast  were  narrower. 
If  a  new  trial  were  not  necessary  on  other  grounds  we  would 
not,  on  this  point,  disturi)  the  finding  that  the  plaintiff 
consented  to  the  construction  as  made. 
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It  follows,  therefore,  that  the  judgment  and  all  findings 
of  fact  and  conclusions  of  law  made  by  the  trial  court  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  plaintiff, 
appellant,  to  abide  the  event, 

Clarke,  P.  J.,  Dowling,  Page  and  Grbbnbaum,  JJ., 
concur. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to 
plaintiff  to  abide  the  event. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Nina  M.  Hoffman,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
for  Herself  and  Infant  Son,  on  Account  of  the  Death  of 
Her  Husband,  Peter  W,  Hoffman,  v.  The  Pierce-Arrow 
Motor  Car  Company,  Employer,  and  The  Employers' 
Mijttjal  Insurance  Company  of  New  York,  Insurance 
Carrier,  Appellants. 

Third  Department,  July  8,  1020. 

Workmen's  Compexuiatioxx  Law  —  operation  for  hernia  received  in 
course  of  employment — death  due  to  remoyal  of  appendix  at 
same  time  but  independent  of  other  operation  —  evidence  not 
establishing  death  from  accidental  injtiry. 

The  deceased  employee  reoeived  a  double  hernia  while  in  the  course  of  his 
employment,  and  in  an  operation  for  the  hernia  his  appendix  was  removed 
at  his  request,  though  it  was  not  necessary  in  the  operation  for  the  hernia, 
and  thereafter  peritonitis  developed  causing  decedent's  death. 

HM,  that  the  operation  up<m  the  appendix  was  not  made  necessary  by  the 
accident,  and  as  the  only  medical  testimony  given,  tracing  the  peritonitis 
and  death  back  to  the  operation,  impliedly  gives  the  appendix  operation 
as  the  cause,  it  follows  that  the  death  was  not  shown  to  have  resulted  from 
an  accidental  injury  occurring  in  the  course  of  the  employment. 

John  M.  Kellogg,  P.  J.,  dissents. 

Appeal  by  the  defendants,  The  Pierce-Arrow  Motor  Car 
Company  and  another,  from  a  decision  and  award  of  the 
State  Industrial  CommisBion,  entered  in  the  office  of  aaid 
GommiflBion  on  the  20th  day  of  October,  1919. 
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Dudley,  Stowe  &  Sawyer  [Ansley  W.  Sawyer  of  couneel], 
for  the  appellants. 

Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

H.  T.  Kellogg,  J.: 

The  deceased  employee  for  whose  death  this  award  was 
made  sustained  a  double  hernia  while  assisting  three  other 
workmen  in  lifting  the  body  of  an  automobile  for  his  employer, 
the  Pierce-AiTow  Motor  Car  Company.  Within  a  few  days 
he  was  operated  upon  for  hernia  by  two  surgeons  named 
Reagan  and  Pinkerton,  the  former  operating  for  the  hernia 
on  the  left-hand  side  of  the  abdomen,  and  the  latter  for  the 
hernia  on  the  right-hand  side.  When  the  incision  was  made 
upon  the  right-hand  side  the  appendix  appeared  in  the  opening 
and  was  removed  by  Pinkerton  with  the  consent  of  Reagan. 
The  patient  remained  in  the  hospital  for  about  ten  days, 
during  which  period  he  made  favorable  progress  towards 
recovery.  At  the  end  of  that  period  he  insisted  upon  going 
home,  which  course,  although  not  approved  by  the  hospital 
authorities,  was  permitted  by  them.  Reagan  says  that  when 
he  came  home  the  deceased  was  running  a  temperature;  that 
he  had  abdominal  tenderness  and  distention;  that  he  was 
placed  in  bed  where  he  remained  for  about  two  weeks.  He 
was  then  returned  to  the  hospital,  and  within  a  few  hours 
after  his  arrival  died  from  a  disorder  disposed  as  peritonitis 
by  both  physicians.  An  autopsy  was  thereafter  performed 
by  Dr.  WiUiams  and  Dr.  Bentz  of  the  city  of  Buffalo,  who 
were  characterized  by  Reagan  as  "  noted  physicians."  Reagan 
testified  concerning  his  observations  noade  at  the  autopsy 
that  the  two  operative  wounds  were  free  from  infection,  had 
fully  healed,  and  were  clean  wounds.  He  also  said  that  the 
body  of  the  deceased  "  was  just  full  of  abscesses  all  over,  all 
over  the  abdominal  cavity,"  and  that  "  from  my  observation, 
all  this  trouble  started  aroxmd  the  appendix."  Reagan  did 
not  ventiu'e  the  opinion  that  the  peritonitis  resulted  from  the 
operations,  except  as  it  may  be  inferred  from  the  testimony 
quoted  that  it  was  his  view  that  the  operation  upon  the 
appendix  was  the  cause.  His  testimony  may  have  been 
animated  by  the  desire  to  throw  the  blame  exclusively  upon 

digitized  by  VjOC 


Hoffman  v.  Pierce-Ahrow  Motor  Car  Co.         125 

App.  Div.]  Third  Department,  July,  1920. 

Pinkerton  who  removed  the  appendix.  Pmkerton  testified 
that  when  the  deceased  left  the  hospital  there  had  been  no 
steady  rise  in  temperature,  no  rapid  pulse,  nor  distention  of 
the  abdomen;  that  all  these  indications  of  peritonitis  would 
have  appeared  within  seventy-two  hours  if  the  operation  had 
been  the  cause;  that  all  the  operative  woimds  were  smooth 
and  clean;  that  the  stmnp  of  the  appendix  was  normal;  that 
no  infection  causing  peritonitis  resulted  from  the  operations; 
It  was  his  opinion  that  the  peritonitis  came  from  the  bursting 
of  pus  sacs,  the  presence  of  which  in  the  abdomen  was  due 
to  dificonneeted  causes.  Conc^ning  the  operation  for  the 
removal  of  the  appendix,  Pinkerton  testified  he  had  been 
requested  by  the  deceased  to  remove  it  while  operating  for 
the  hernia.  He  was  corroborated  in  this  statement  by  two 
nurses,  one  of  whom  testified  that  b^ore  the  operation  Pinker- 
ton said  that  he  had  been  requested  by  the  deceased  to 
remove  his  appendix,  and  the  other  that  after  the  operation 
the  deceased  said  that  his  appendix  had  been  removed  and 
that  he  had  wanted  it  done.  It  is  clear  that  the  operation 
upon  the  appendix  was  not  made  necessary  by  the  accident 
which  caused  the  hemia.  As  the  only  medical  testimony 
given  tracing  the  peritonitis  and  death  back  to  the  operations 
is  that  of  Reagan  who  impliedly  gives  the  appendix  operation 
as  the  cause,  it  follows  that  the  death  was  not  shown  to  have 
resulted  from  an  accidental  injury  occurring  in  the  coiurse  of 
the  employment.  It  is  a  significant  fact  that  the  two  noted 
physicians  who  i>erform6d  the  autopsy  were  not  called,  so 
that  the  only  medical  testimony  appearing  in  the  record  was 
given  by  surgeons  interested  in  absolving  themselves  from 
blame.  In  view  of  this  fact  it  appears  to  us  that  the  just 
course  to  follow  is  not  to  dismiss  the  claim,  but  to  retiun 
it  to  the  Commission  for  further  proof  as  to  the  causal  relation 
between  the  accidental  injury  and  the  death. 

The  award  should  be  reversed  and  the  case  remitted  to 
the  Commission  for  further  proof. 

All  conctir,  except  John  M.  Kellogg,  P.  J.,  who  votes  for 
aflfirmance. 

Award  reversed  and  matter  remitted  to  the  Conuniseion 
for  further  proof. 
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Smith  Company,  Limited,  Appellant,  v.  George  Moscah- 
LADES  and  Others,  Doing  Business  under  the  Finn  Name 
and  Style  of  Moscahlades  Brothers,  Respondents. 

First  Department,  July  2,  1920. 

Sales  —  sale  and  deliyery  of  goods  at  Newfoundland  "  c.  i.  f ."  — 
rights  of  seller  and  buyer  under  such  contract  —  duty  of  seller  to 
procure  marine  insurance  —  customs  and  usages  of  coastwise 
trade  —  when  seller  not  required  to  insure  against  war  risks  — 
destruction  of  goods  by  submarine  —  evidence  —  enitoms  and 
usages  —  waiver  of  objections  to  inadequacy  of  marine  policy. 

Action  to  recover  an  unpaid  balance  of  the  purchase  price  of  codfish  shipped 
by  the  plaintiff,  who  does  business  only  in  Newfoundland  and  Labrador, 
to  the  defendants  in  New  York,  which  goods  were  destroyed  en  rout^  to 
New  York  when  the  vessel  in  which  they  were  carried  was  torpedoed  and 
sunk  by  a  German  submarine,  which  loss  was  not  covered  by  the  marine 
insurance  procured  by  the  plaintiff.  The  goods  were  shipped  *'  c.  i.  f.," 
which  by  the  custom  of  the  trade  requires  the  buyer  to  pay  a  fixed  price 
for  which  the  seller  furnishes  the  goods  and  pays  the  freight  and  insur- 
ance to  the  point  of  delivery,  all  risks  to  the  goods  while  in  transport 
being  for  the  aoooimt  of  the  buyer.  Under  said  contract  the  seller  fulfills 
his  obligations  by  putting  the  cargo  on  board  and  forwarding  to  the 
purchaser  a  bill  of  lading  and  a  policy  of  insurance  of  the  kind  then  current 
and  customarily  issued  in  the  trade,  the  insurance  being  for  the  protection 
of  the  purchaser  who  assumes  all  risks  after  the  goods  have  been  placed 
on  board. 

Hdd,  that,  under  the  custom  aforesaid,  such  acts  by  the  seller  constituted  a 
delivery  to  the  buyer  and  the  title  i>as8es  even  thoujg:h  it  be  stated  in  the 
contract  that  ddivery  is  to  be  made  at  the  point  of  deetination. 

The  rule  that  the  title  passes  to  the  buyer  on  the  performance  by  the  seller 
of  the  acts  aforesaid  is  not  affected  by  the  Sales  of  Goods  Act  of  this  State. 

The  sale  aforesaid  was  made  at  Newfoundland  and  the  contract  as  to  the 
procuring  of  insurance  is  to  be  construed  and  governed  by  the  customs 
and  usages  of  shippers  by  coastwise  trade  between  St.  Johns  and  New  York, 
and  the  purchaser  in  New  York  is  governed  by  said  usages  in  aooepting 
insurance  which  required  the  seller  only  to  take  out  ordinary  marine 
insurance  without  war  risks. 

In  such  action  it  was  error  to  exclude  the  testimony  of  competent  witnesses 
called  to  show  the  customs  and  usages  of  sudi  trade  at  St.  Johns,  and  also 
to  exclude  e\idence  to  the  effect  that  after  the  commencement  of  the 
European  war  ordinary  marine  policies  had  been  procured  by  the  plaintiff 
and  accepted  by  the  defendants. 

It  was  also  error  to  receive  evidence  of  a  custom  at  New  York  to  procure 
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war  ziak  iiuniranoe  given  by  witnesses  who  were  only  ^miliar  with  the 
oastom  oonoeming  transatlaatio  shipments,  and  shipments  from  the  port 
oi  New  York. 
Any  valid  objection  that  the  defendants  might  have  made  to  the  inadequacy 
of  the  marine  policy  tendered  was  waived  by  their  failm^  to  object  on 
that  ground  and  by  placing  their  objections  on  other  untenable  groimds. 

Appeal  by  the  plaintiff,  Smith  Company,  limited,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants^ 
entered  in  the  office  of  the  clerk  of  the  county  of  New  Ywk 
on  the  14th  day  of  April,  1919,  upon  the  verdict  of  a  jtuy, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
2d  day  of  May,  1919,  denying  the  plaintiff's  moticm  for  a 
iMw  trial  made  upon  the  minutes 

Hiram  Thomas  of  counsel  [Henry  H.  Abbott  and  Edward  A. 
CraighUlf  Jr.,  with  him  on  the  brief],  for  the  appellant, 

Francis  M.  Scott  of  counsel,  for  the  respondents. 

Laughun,  J.: 

This  is  an  action  to  recover  the  sum  of  $13,040,  being  the 
unpaid  balance  of  the  purchase  price  of  400  casks  of  codfish 
which  plaintiff  sold  to  defendants.  Plaintiff  delivered  the 
fish  on  board  of  the  steamship  Stephano  at  St.  Johns  on 
October  4,  1916,  and  two  days  later  the  steamship  while  en 
route  to  New  York  was  torpedoed  and  sunk  by  the  German 
submarine  ''  U-63."  Plaintiff  procured  marine  insurance, 
which  did  not  include  such  a  loss,  on  the  shiiHuent  and  no 
war  risk  insurance  was  obtained  thereon.  The  counterclaims 
were  for  $2,000  paid  on  account  of  the  purchase  price  of  the 
fish  and  interest  thereon,  and  the  difference  between  the  market 
price  and  the  contract  price.  Plaintiff  is  a  Newfoundland  cor- 
poration having  its  office  at  St.  Johns,  where  it  was  engaged 
in  the  business  of  buying  and  exporting  fish.  All  of  its  sales 
were  for  deliveries  from  Newfoundland  and  Labrador.  It  had 
no  branch  office  and  transacted  no  business  in  the  city  of  New 
York.  Defendants  were  copartners  engaged  in  business  in 
New  York  city  as  importers  and  e3q)orters  of  fish.  The  court 
instructed  the  jury  that  if  defendants  were  entitled  to  recover 
on  their  counterclaims,  the  amount  of  their  damages  was 
fixed  and  consisted  of  the  $2,000  paid  on  the  purchase  price 
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of  the  fish  and  $300  intereBt  thereon  and  $3,200,  the  difference 
between  the  contract  and  market  price;  but  the  jury  rendered 
a  verdict  in  their  favor  for  only  $2,300  which  was  the  amount 
paid,  with  interest.  The  points  litigated  were  whether  it 
was  the  duty  of  the  plaintiff  to  prociire  war  risk  insurance 
on  the  consignment  and,  if  not,  whether  it  performed  the 
contract  in  other  respects  and,  if  not,  -wh^her  defendants 
waived  any  such  failure  of  performance.  The  appellant  claims 
that  the  trial  court  erred  in  excluding  material  competent 
evidence  offered  by  it  and  in  instructing  the  jury;  and  that 
the  failure  of  the  jury  to  follow  the  instructions  of  the  court 
with  respect  to  the  amount  of  defendants'  damages  shows 
thi*t  the  verdict  was  the  result  of  a  compromise  and  that, 
therefore,  the  verdict  should  not  be  permitted  to  stand,  and 
it  cites  as  authority  for  that  contention  Messmer  v.  Boettger 
Silk  Finishing  Co.  (160  App.  Div.  519);  Bigelow  v.  Garwitz 
(15  N.  Y.  Supp.  940);  Feldman  v.  Levy  (56  Misc.  Rep.  563); 
Powers  V.  Gouraud  (19  id.  268);  Zeilian  v.  Beggs  &  Co.  (153 
App.  Div.  687)  and  Baum  v.  Hcdperin  (169  N.  Y.  Supp.  489). 

In  the  view  I  take  of  the  case,  it  is  unnecessary  to  consider 
whether  the  verdict  should  be  deemed  the  result  of  a  com- 
promise and  a  new  trial  should  be  ordered  on  that  groimd, 
for  the  judgment  must  be  reversed  on  other  grounds. 

The  contract  is  evidenced  by  telegrams  between  defendants 
from  their  office  in  New  York  and  plaintiff  in  St.  Johns,  and 
two  letters  merely  confirming  telegrams.  The  messages  and 
letters  show  that  the  negotiations  were  opened  by  an  inquiry 
by  defendants  for  plaintiff's  lowest  terms  on  100  tons  of 
Labrador  codfish  on  September  30,  1916,  for  prompt  shipn 
ment,  followed  by  an  offer  by  the  plaintiff  of  500  cades  of 
560  pounds  each,  at  $40  per  cask  "  c.  i.  f.*'  New  York,  October 
shipment,  to  which  defendants  replied  by  merely  accepting 
400  casks  to  arrive  before  October  eighteenth  with  directions 
for  marking  the  casks  and  confirmed  it  by  letter,  whereupon 
plaintiff  answered  that  it  could  not  guarantee  shipment  of  the 
full  quantity  and  asked  if  part  would  do,  and  to  that  defendants 
replied  requesting  plaintiff  to  wire  the  number  of  cssks  it 
would  ship  so  that  defendants  couid  secure  freight  space  on 
the  steamship  Stephano  sailing  October  seventh,  to  which 
plaintiff  answered  by  wire  that  it  could  ship  200,  possibly 
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400  cades,  but  mush  have  credit  immediately  and  wrote  oon- 
eermng  the  form  of  credit,  aad  defendants  replied  that  they 
were  wilhng  to  remit  a  deposit  of  $2,000  and  pay  the  balance 
at  sij^t  aad  requested  plaintiff  to  wire  acceptance  which  plainr 
tiff  did  on  October  tUrd.  This  coturemomated  the  contract 
which  became  what  is  known  as  a  ''  c.  i.  f."  contract,  which 
is  a  wett-known  form  of  shipping  contract  and  means  that 
the  purchaser  pa]r8  a  fixed  price  for  \i4iich  the  seller  fimiishee 
the  goods  and  pays  the  f rei^^t  and  insurance  to  the  point  of 
deliveiy  and  that  all  ridu,  while  the  goods  are  in  transit,  are 
for  the  account  of  the  buyer.  Under  such  contracts  the  seller 
fulfills  all  of  his  obligations  by  putting  the  cargo  on  board 
and  f arwaaxfiiig  to  the  ptirehaaer  a  bill  of  lading  and  a  pohcy 
of  insoranoe  of  the  kind  then  current  and  customarily  issued 
in  the  trade,  and  if  the  goods  had  not  been  paid  for  in  advance 
it  was  customary  to  present  a  draft  for  the  purchase  price 
aceompanied  l^  the  bill  of  lading  and  policy  of  insurance 
and  a  credit  slip  for  the  insurance  and  freight  if  not  actnally 
paid  for  by  the  shipper,  which  doeimients  were  to  be  delivered 
to  the  purchaser  on  his  paying  the  draft,  and  the  insurance 
is  for  the  protection  of  the  purchaser,  who  assumes  all  risks 
after  the  goods  have  been  placed  on  board;  and  this  constitutes 
a  delivery  by  the  seller  under  sudbi  a  contract  and  title  there- 
upcm  passes  to  the  buyefr  even  though  it  be  stated  in  the 
eontraet  ths^t  delivery  was  to  be  made  at  the  point  of  destiaa«- 
tion-  {Thames  A  Mersey  Ins.  Co.  v.  United  States,  237  U-  S. 
1»;  Mee  v.  McNider,  39  Hun,  345;  afld.,  109  N.  Y.  600;  C. 
ihoom,  Ltd.,  v.  Barber,  L.  R.  [1916}  1  K.  B.  316;  Amhold 
Karher^  A  Co.  v.  Bbffthe,  Green,  Jowrdain  &  Co.,  L.  R.  [1918] 
1  K  B.  496;  TtegdUs  v.  SeweU,  7  H.  &  N.  574;  IrehM  v. 
Limmgstonj  L.  R.  5  R.  L.  395;  Biddell  Brothers  v.  E.  Clemens 
H&rst  Co.,  L.  R.  [19111 1  K.  B.  214;  revd.,  Id.  984,  but  trial 
court  affirmed,  sub  nom.  E.  Clemens  Horsi  Co.  v.  BiddeU 
Brothers,  L.  R.  [1912]  App.  Cas.  18.) 

The  learned  counsel  for  the  respondents  contends  that  this 
contraet  iras  made  here  and  that  it  is  a  New  York  contract. 
Inasmaefa,  however,  as  he  does  not  aigue,  as  was  claimed  on  the 
trial,  that  uaoder  our  Sales  of  Gk^ods  Act  title  did  not  pass  to  the 
buyer,  it  is  unneeessary  to  discuss  at  length  the  provisions  of 
App.  Div.—  Vol.  CXCIII.        9 
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-the  Sales  of  Goods  Act  and  it  is  suffieient  to  say  that  under 
the  provisions  of  the  Sales  of  Goods  Act  such  contracts  reinaiii 
as  before  and  the  delivery  of  the  goods  to  the  carrier  is  an 
unconditional  appropriation  thereof  to  the  purposes  of  the 
contract  and  title  passes  to  the  buyer  even  though  the  purchase 
price  is  payable  before  the  purchase  is  entitled  to.th^  aoiiiid 
delivery  of  the  goods  or  the  documentary  evidence  of  title  whi<& 
in  this  case  was  a  bill  of  lading  to  the  order  of  the  sella*  duly 
indorsed  by  it.  (Pers.  Prop-  Law,  §§  127,  101,  103;  eubd.  a, 
108,  109,  110,  as  added  by  Laws  of  1911,  chap.  571;  Id.  §  100, 
rule  4,  as  added  by  Laws  of  1911,  diap.  571 ;  Sawyer  v.  Deanj 
114  N.  Y.  469;  Glanser  v.  Armsbu  Co.,  100  Misc-  Bep.  476-) 
Rule  5  of  said  section  100  is  inapplifCaUe  for  a  '^diffeiiBnt  intent 
tion  appears  "  and  the  case  falls  within  the  ^xptees  ezoeption 
prescribed  in  said  section,  where,  as  here,  a  ^'  0.  i.  f."  contract 
is  made.  As  already  obs^rtred,  tiie  insxurance  in  such  a  case 
is  for  the  bejiefit  of  the  buyer  and  the  purchase  price  includes 
the  freight  and  insurance  charges  whidi  the  seller  must  pay 
or  for  which  he  must  give  credit;  and  imder  sudi  a  eontriact 
no  inference  is  permisalble  that  the  sdiler  is  bound  to  defivo* 
at  the  point  of  destination.  {Mee  v.  MoNider,  mrpfra;  TregeUea 
V.  Sewell,  supra;  Smith  Co.,  Ltd.,  v.  Marano,  267  Penn«  St.  107; 
110  Atl.  Rep.  94  [Penn.  Sup.  Ct.];  N.  Y.  L.  J.  June  9,  192tt. 
See,  also.  White  v.  Schweitzer,  147  App.  Div.  544.)  In  SmUk 
Co.,  Ltd.,  V.  Marano  {supra),  an  action  brought  by  this  plain- 
tiff to  recover  the  purchase  price  of  fish  consigned  on  the  same 
steamer  to  the  defendant  therein  at  Philadelphia,  it  was  held 
that  the  delivery  on  board  the  steamer  was  a  complete  d^very 
and  title  passed  and  that  the  c.  i.  f .  4X>ntiact  was  unaffected 
by  the  Pennsylvania  Sales  Act  (Peon.  Laws  of  1915,  p.  543,  No. 
241),  which  is  the  same  as  ours,  inasmuch  lbs  the  bill  of  lading 
was  only  retained  by  the  shipper  to  secure  performance  of  the 
piu*chaset's  promise  to  pay.  The  only  significance  now  attadied 
to  the  claim  that  this  was  a  New  York  contract  is  that  counsd 
f br  respondents  argues  therefrcmi  that  the  custom  at  New  York 
with  respect  to  the  nature  of  ihe  insuranoethe  shipper  was 
required  to  procure  was  controlUng.  That  point  was  inoisted 
upon  by  the  defendants  on  the  trial  and  on  their  objection^  the 
l^urt  excluded  considerable  competent  evidence  offered  by  thik 
plaintiff  to  show  that  the  uniyersal  cuetDm  at  St.  Johns  and 
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current  in  the  coastwise  trade  between  that  port  and  New 
York  at  the  time  and  at  all  times  prior  to  the  sailing  of  the 
Stephana  was  for  the  seller  to  procure  only  ordinary  marine 
insurance,  and  that  such  insurance  only  was  procured  and 
was  customarily  accepted  by  purchasers  in  New  York  city. 
I  am  of  opinion  that  the  contract  was  made  at  Newfoundland 
for  it  became  binding  and  effective  only  by  the  last  telegram 
sent  by  the  plaintiff  from  St.  Johns.  (St.  Nicholas  Bank  v. 
State  Nat.  Bank,  128  N.  Y.  26;  Shelby  Steel  Tvbe  Co.  v.  Burgees 
Gun  Co.y  8  App.  Div.  444;  Burton  v.  United  States,  202  U.  S. 
344;  HuU  Co.  v.  Marquette,  208  Fed.  Rep.  260;  Schenectady 
Stove  Co,  V.  HoTbrook,  101  N.  Y.  46;  7  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  138;  EUiott  Cont.  §§  1115,  1116;  9  Cyc.  670, 
§  3.)  I  do  not,  however,  r^ard  that  as  material  for  it  seems 
to  me  quite  plain  that  the  custom  and  usage  in  the  light  c^ 
which  the  contract  is  to  be  construed  in  determining  th< 
nature  of  the  insurance  which  it  was  the  duty  of  the  shippet 
to  procure  were  the  custom  and  usage  on  the  part  of  shippers, 
on  whom  the  duty  of  procuring  the  insurance  devolved  in  this 
particiilar  coastwise  trade;  and  it  would  seem,  therefore,  that 
it  was  the  general  custom  and  usage  then  current  and  followed 
by  shippers  of  such  freight  from  St.  Johns  to  New  Yorlf 
which  necessarily  would  imply  the  same  custom  and  usage 
on  the  part  of  the  purchasers  in  New  York  in  accepting  such 
insurance.  (Walls  v.  Bailey,  49  N.  Y.  469;  Donovan  v. 
Standard  OH  Co.,  155  id.  112;  Robinson  v.  United  State^^ 
13  Wall.  363;  Rmner  v.  Bank  of  Columbia,  9  Wheat.  581; 
Guillon  v.  Eamshaw,  169  Penn.  St.  463;  Starr  Glass  Co.  v. 
Marey,  108  Mass.  570;  Moore  v.  United  States,  196  U.  S. 
167;  Cuthbert  v.  Cumming,  10  Exch.  809;  11  id.  405;  Siypsf 
V.  Tyler,  T7  Conn,  104;  Bowe  v.  Hardy,  106  Mass.  329;  Jo5 
&  Co.,  Inc. J  V.  Cook  Oil  Co.,  Inc.,  187  App.  Div.  635;  A{kins<m 
V.  Truesdell,  127  N.  Y.  230.)  The  rates  for  marine  insurance, 
which  covers  the  ordinary  perils  of  the  sea  only,  do  no* 
fluctuate  rapidly  and  a  shipper  may,  with  some  degree  of 
accuracy  concerning  his  profits,  quote  a  price  for  the  sale 
of  goods  which  includes  the  freight  and  marine  insurance  to 
be  paid  or  credited  by  him,  but  not  so  with  respect  to  war 
risk  insurance,  which  imdergoes  sudden  material  fluctuatione. 
There  is  some  evidence  in  the  record  tending  to  show  that  k 
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"  c.  i.  f,"  contract  only  calls  for  ordinary  marine  insurance, 
and  never  calls  for  war  risk  insurance;  but  counsel  for  the 
plaintiff  conx^edes  that "  c.  i,  f ."  contracts  call  fcwr  all  insurance 
then  ciurent  in  the  trade  and  he  cites  decisbns  which  so 
hold.  (See  Law  &  Banar,  Ltd.,  v-  British  Am.  Tobcuxo  Co., 
Ltd.,  L.  R.  [1916]  2  K.  B.  605;  C.  Groom,  Ltd.,  v.  Barber,  L.  R: 
[1915]  1  K.  B.  316.)  The  position  taken  by  the  plaintiff  was 
and  is  that  it  was  obligated  to  procure  such  inajxance  as  was 
then  customarily  procured  and  current  in  the  trade  with  respect 
to  shipments  by  sellers  by  sea  from  St.  Johns  to  purchasers 
in  New  York;  and  its  counsel  contends  that  such  general  usage 
and  custom  governs  regardless  of  where  the  contract  was  made 
or  where  the  insurance  was  procured.  In  other  words,  he 
contends  that  the  inquiry  is  what  insurance  was  customarily 
procured  by  such  shippers  and  accepted  by  New  York  buyers 
with  respect  to  such  shipments,  and  he  cites,  as  showing  that 
where,  as  here,  the  contract  does  not  provide  oth^wie,  the 
parties  having  both  been  engaged  in  that  line  of  business  are 
presumed  to  have  known  and  to  have  contracted  with  respect 
\iO  such  general  usage  and  custom,  the  decisions  in  Robertson 
y,  N.  S.  Co.  (139  N.  Y.  416) ;  Hostetter  v.  Park  (137  U.  S.  30) ; 
Heyworthv.  Miller  Grair^  &  Elevator  Co.  (174  Mo.  171);  Silver- 
stein  V.  Michau  (221  Fed.  Rep.  55);  2  Elliott  Cont.  (§  1697); 
17  C.  J.  (p.  461,  §  19-b),  which  sustain  his  contention. 

This  court  recently  in  effect  so  held  in  aflinning  a  recovery 
by  this  plaintiff  against  Microutsicos  (191  App.  Div.  942), 
in  which,  however,  we  wrote  no  opinion,  and  the  Court  of 
Appeals  on  the  11th  day  of  June,  1920,  denied  a  motion  for 
leaye  to  review  our  decision  (not  reported).  That  was  an 
aetion  for  the  purchase  price  of  fish  lost  on  the  same  steamdiip, 
tod  the  jury  there  found,  on  a  special  question  submitted  to 
t^m,  that  it  was  not  customary  for  shippers  imder  such 
ppntracts  to  take  out  war  risk  insurance  on  such  shipmients 
^  that  time.  The  court  there  received  evidence  of  the  pre- 
Vfdling  custom  and  usage  on  the  part  of  shippers  at  St.  Johns 
^  shipping  to  New  York.  The  evidaice  was  objected  to  on 
^e  ground  that  it  should  have  been  limited  to  a  general 
f  jjdtom  and  usage  and  that  a  particular  custom  and  usage 
^  the  point  of  shipment  was  immaterial  imd  incompetent, 
y^  objections  were  overruled  and  the  evidence  received  and 
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the  excepticms  were  presented  on  the  appeal  aa  gronndfi  for  a 
reversal.  We  deemed  the  evidence  competent.  Inasmuch  as 
the  shipper  was  to  perform  its  contract  at  St.  Johns,  I  am 
of  the  opiidon  that  the  cudtom  and  tisage  on  the  part  of  mch 
shippers  witii  respect  to  the  natm^  of  the  insurance  to  be 
procured  which,  as  ah-eady  observed,  necesaaiily  implied  that 
such  insurance  had  also  been  customarily  accepted  by  the 
purchas^i»  in  New  York,  was  the  custom  and  usage  then 
prevailing  with  respect  to  such  ^pments  and,  sinice  such 
shippers  were  almost  exchisivdy  engaged  in  business  at  St. 
Johns,  it  could  be  best  shown  by  the  custom  and  usage  on 
their  part  at  that  port.  The  plaintiff  csdled  three  comp^ft^t 
witnesses,  thoroughly  familifitf  with  such  custofm  and  usage 
and  ^ideavored  to  show  it  by  ittem;  but  the  evidence  waii 
excluded  on  objections  interposed  by  the  defendants  that  it 
was  a  New  Ywk  contract  and  that  the  inquiry  should  be 
confined  to  the  oustom  and  usage  at  the  pwt  of  New  Yoi^^ 
Hie  court  fiJso  erroneously  e&okided  evidence  duly  offered 
by  plaintiff  to  show  that  under  prior  dmilar  contmcts  between 
plaintiff  and  defendant  since  the  commencement  of  the  Euro^ 
pean  war  marine  policies  only  had  been  procured  by  plfdntifl 
and  acc^ted  by  defMtdants.  Notwithstanding  the  ex<dn$ion 
€A  evidence  offered  by  the  plaint  to  show  the  custom  at 
St.  Jdhtns,  some  evidence  to  the  ^eot  that  such  wad  then 
the  custom  was  received,  but  the  court  erroneously  received 
evidence  of  a  custom  at  New  Ywk  to  procure  war  r»k  insup^ 
anoe  given  by  witnesses  who  were  only  f aaiiliar  with  the 
cwstom  concerning  transatlantic  shipments,  and  shipments 
frtm  the  port  of  New  York.  The  court  left  it  to  the  jury 
to  determine  whether  the  plaintiff  diould  have  procured  war 
risk  insurance  and  chaiiged  that  the  burden  was  on  the  plamtiff 
to  show  I2iat  it  f\illy  performed  its  obMgations  tmder  the 
contract  and  instructed  the  jury  that  it  was  the  duty  of  the 
plaintiff  to  procure  the  kind  of  insurance  that  was  eun^mtly 
procured  in  the  trade  at  that  time.  At  the  close  of  tbs 
charge,  at  the  request  of  counsel  for  the  plaintiff,  the  ^urb 
instructed  the  jury  that  the  plaintiff's  obligation  was  to 
procure  such  insurance  as  was  then  currently  procured  in 
the  trade,  ti>at  is  to  say,  the  kind  of  insurance  which  was 
then  being  generally  •  taken  out  by  shippers  of  fish  sold  by 
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them  on  "  c.  i.  f."  terms  and  which  was  then  generally  or 
customarily  accepted  in  New  York  city  and  also  charged 
that  if  there  was  a  '^  standard  form  "  of  insurance,  genially 
or  customarily  used  by  said  shippers  of  fish  imder  such  con- 
tracts and  if  plaintiff  procured  such  a  policy,  it  perfom^ 
its  contract  in  that  regard  and  was  entitled  to  recover*  The 
court,  however,  thereafter  at  the  request  of  counsel  fpr  the 
defendants,  chained  that  it.  was  the  duty  of  the  plaintiff  to 
take  out  '^  such  adequate  insurance  as  the  circumstances 
existing  at  the  time  required,"  and  that  unless  it  did  so, 
defendants  were  entitled  to  a  verdict.  To  that  instruction 
an  exception  was  taken  by  plaintiff.  It  is  manifest  that  the 
court  erred  in  so  instructing  the  jury  and  thereby  plaintiff 
lost  all  benefit  it  might  have  otherwise  received  under  the 
correct  instructions  given  at  its  request.  The  errors  in  exclud- 
ing the  evidence  as  to  the  custom  at  St.  Johns  concurred  in 
at  New  York,  and  in  the  charge,  require  a  new  trial,  and, 
therefore,  it  is  unnecessary  to  consider  at  length  the  respective 
contentions  as  to  whether  or  not  the  marine  insurance  pro- 
cured by  plaintiff  was  sufficient  and  if  not,  as  to  whether  the 
point  was  waived  by  the  defendants  by  placing  their  refusal 
to  pay  solely  on  the  grounds  that  plaintiff  failed  to  obtain 
war  risk  insurance  and  that  they  were  not  obliged  to  pay 
until  the  goods  were  delivered  at  New  York*  It  is  sufficient 
to  say  with  respect  thereto  that  both  parties  knew  of  the 
loss  of  the  cargo  before  the  shipping  documaits  were  tendered 
and  that  no  marine  policy  was  then  of  any  avail;  and  we  are 
of  opinion  that  the  evidence  fairly  tends  to  show  that  the 
original  blanket  insurance  policy  fully  covered  the  goods  and 
that  an  error  was  made  subsequently  in  subdividing  it  which 
might  have  been  rectified  had  defendants  objected  to  accepting 
the  shipping  documents  on  that  ground,  and,  thei^fore,  any 
objection  that  the  defendants  might  have  njiade  to  the  inade- 
quacy of  the  marine  policy  tendered  was  waived  by  their 
failure  to  object  on  that  ground  and  by  placing  their  objections 
on  the  other  uiltenable  grounds.  {Tanwaco  v.  Lucm,  1  Best 
&  Smith,  185,  199,  202,  205;  Hess  v.  Kaufherr,  128  App. 
Div.  526;  Littlejohn  v.  Shau),  159  N.  Y.  188;  Mee  v.  McNider, 
sujrra;  Oouldv.  Banks,  8  Wend.  562;  Railway  Co.  v.  McCarthy, 
96  U.  S.  258.) 
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It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

CiiARKEy  P.  J.,  DowLiNG,  Page  and  Greenbaum,  JJ., 
ooncur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


The  People  op  the  State  of  New  Yobk,  on  the  Infonnation 
of  Kate  Campbell,  Resfpoadent,  v.  Mjhtbuz  Rapobt, 
Appellant. 

First  Departmeiit,  July  2,  1920. 

Crimei^  Labor  Law,  section  lOi,  construad  —  manufacturer  of 
babies'  bibs  in  tenement  house  —  bibs  are  "  wearing  apparel  " — 
"  factory  "  deflned  -r-  constitutional  law  —  Labor  Law,  section  104, 
not  unconstitutional. 

Bibs  for  babies  ore  *'  wearing  apparel/'  within  the  meaning  of  8ecti<«i  104 
of  the  Labor  Law^  which  forbids  the  manufacture  of  such  apparel  in 
tenement  houses  or  apartments  used  for  living  purposes. 

A  defendant  is  properly  convicted  of  a  violation  of  said  section  104  of  the 
Labor  Law  where,  although  he  conducts  a  factory,  he  allowed  an  employee 
to  make  babies'  bibs  in  her  own  apartment  situated  in  a  tenement  house. 

Said  section  104'  of  the*  Labor  Law  was  a  valid  exercise  of  the  police  power 
designed  to  protect  the- health  of  infants  aod  is  not  unconstitutional  on 
the  theory  that  it  is  discriminatory  against  citizens  of  this  Stat«  and 
deprives  persons  of  liberty  or  property  without  due  process  of  law. 

"  Factory  "  defined. 

Section  104  of  the  Labor  Law  bdng  enacted  in  the  interests  oi  jnstioe  and 
cf  humanity  diduld  bo  most  liberally  oanstrued  to  carry  out  the  purpose 
of  the  Leigislature. 

Section  100  of  the  Laibor  Law  relating  to  collars,  etc.,  wiiich  are  laundered 
before  being  offered  for  sale,  has  no  relation  to  section  104  of  the  statute. 

Page,  J.,  dissents  in  part,  with  memorandum;  Lauohlin,  J.,  dissents,  with 
opinion. 

Appeal  by  the  defendant,  Mat&ias  Raport,  from  a  judgment 
of  the  Court  of  Sp^ial  Sessions  of  the  City  of  New  York 
Mtmioipal  Term,  Part  1,  rendered  on  the  21st  day  of  Novem- 
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ber,  1919,  convicting  him  of  a  misdemeanor  for  a  violation  of 
the  provisions  of  section  104  of  the  Labor  Law. 

George  W.  Glaze  of  counsel  [Glaze  &  Fine,  attorneys],  for  the 
appellant. 

John  Caldwell  Myers,  Deputy  Assistant  District  Attorney,  of 
coimsel  [Edward  Swann^  District  Attorney],  for  the  respondent. 

Merrell*  J.:  ' 

Defendant  upon  conviction  was  sentenced  to  pay  a  fine  of 
twenty  dollars  which  fine  was  paid.  The  defendant  appeals 
from  such  conviction,  claiming,  first,  that  certain  articles 
manufactured  and  finished,  to  wit,  bafoies'  bibs,  were  not 
wearing  apparel  within  the  provisions  of  the  statute.  The 
appellant  also  contends  that  the  statute  itself  is  unconatitu- 
tional  as  discriminatory  and  drying  certain  classes  of  people, 
and  particularly  the  defendant,  the  equal  protection  of  the  law 
guaranteed  by  section  1  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution. 

Section  104  of  the  Labor  Law  (as  amd.  byLaws  of  1913, 
chap.  260),  for  the  violation  of  which  the  defendant  has  been 
convicted,  provides  as  follows: 

"  §  104.  Manufacturing  of  certain  articles  in  tenements 
prohibited.  No  article  of  food,  no  dolls  or  dolls'  clothing 
and  no  article  of  children's  or  infants'  wearing  apparel  diall 
be  manufactured,  altered,  repaired  or  finished,  in  whole  or 
in  part,  for  a  factory,  either  directly  or  through  the  instru- 
mentality of  one  or  more  contractors  or  other  third  person, 
in  a  tenement  house,  in  any  portion  of  an  apartment,  any 
part  of  which  is  used  for  living  purposes." 

The  penalty  imposed  upon  the  defendant  for  the  violatioxi 
of  said  section  is  provided  by  section  1275  of  the  Penal  Law 
(as  amd.  by  Laws  of  1913,  chap.  349),  which  provides  that 
any  person  violating  a  provision  of  the  Labor  Law  is  guilty 
of  a  misdemeanor  and  upon  conviction  is  punishable  for  the 
first  offense  by  a  fine  of  not  less  than  twenty  nor  more  than 
fifty  dollars.  Upon  defendant's  conviction  the  minimum 
sentence  provided  by  said  law  was  imposed. 

The  evidence  shows  that  the  defendant  had  a  factoiy  at 
2292  Arthur  avenue,  borough  of  The  Bronx,  New  York  city. 
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and  that  said  defendant  cax^byed  a  woman  to  do  the  stitohing 
on  twenty-four  dozen  bafaieB^  bibs;  that  on  September  5, 1919, 
the  s^  woman  was  doing  the  work  in  question  in  her  apart- 
ment in  a  twenty-family  tenement  house  at  2540  Cambrelling 
avenue,  borough  of  The  Bronx.  No  evddenee  was  introduced 
an  the  part  of  the  defendant,  and  the  facts  above  stated 
appear  uncEqmted  and  uncontradicted  in  the  evidenee. 

It  is  the  contention,  as  before  stated,  of  the  defendant, 
ajipetlant,  that  the  artides  in  question  were  not  articles  of 
"  infants'  wearing  apparel  "  within  the  meaning  of  the  statute; 
and,  secondly,  that  if  the  statute  can  be  construed  as  applying 
to  the  articles  in  question,  to  wit,  babies'  bibs,  it  is 
unconstitutional. 

The  law  is  of  eottrse,  enacted  as  a  health  measmre,  for  the 
protection  of  the  health  of  infants,  bxA  the  rery  purposes 
of  the  staturt^  have  be^i  violated  fay  the  acts  of  the  def eoidant 
in  the  case  at  bar*  Theve  can  be  no  question  fafut  that  the 
bibs  whkii  the  defendant  was  manufacturing  were  articles  of 
wearing  apparel.  Hie  cases  are  many  boldii^g  that  similar 
artieles  are  weaaring  appaiol,  and  that  wesaing  apparel  is  not 
confined  to  clotdmig,  hats  $sad  shoes,  but  that  any  article 
intended  and  adapts  to  be  worn  on  the  perscm  and  necessaiy 
and  proiier  for  the  ptotoetion  of  the  permm  or  for  the  person's 
personal  comfort  cames  witiiin  the  definition  of  weattng 
apparel.  There  can  be  no  question  but  that  the  bibs  manu- 
factured by  the  defendant  were  to  be  worn  as  a  part  of  the 
apparel  of  infants.  A  tiiin  koe  collar  to  be  worn  on  a  woman's 
neck  has  been  held  by  the  courts  to  be  wearing  appard, 
although  worn  merely  for  ornamentation.  {Matter  of  Evans 
A  Co.,  158  Fed.  Rep.  153;  AmM  v.  Vrdted  States,  147  U.  S. 
494;  Matter  of  Steele,  22  Fed.  Cas.  1202.) 

T^e  fiippdbmt  devotes  a  large  part  of  his  brief  in  an  attempt 
to  argue  that  the  bibs  manufactured  by  the  d^endant  were 
not  wessii^  appai^.  It  mmm  to  me  that  the  proposition  is 
too.  plain  to  require  any  extc&ded  discussion.  The  articles 
themselv^,  as  beJEore  stated,  are  worn  by  infants  and  a  con- 
tract made  fiDir  their  manufacture  in  tenemient  houses  and  in 
unclean  surroundings  comes  directly  within  the  intent  and 
meaning  of  tiid  statute. 

As  to  the  cixistitiijtional  question  upon  which  the  def  eiKlant 
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relies,  that  question  was  not  raised  upon  the  trial;  and  the 
defendant  should  not  be  permitted  to  assert  the  same  upon 
this  appeal  for  the  first  time.  (People  v.  (htrander,  144  App. 
Div.  860;  Dodge  v.  Cornelius,  168  N.  Y,.  242.)  The  sole 
defense  interposed  by  the  defendant  upon  the  trial  was  that 
the  bibs  in  question  were  not  wearing  Itpparel  within  tibe 
meaning  of  the  statute.  No  attempt  was  made  upon  tihe 
trial  to  raise  any  question  as  to  the  constitutionality  of  the 
statute;  and;  therefore,  if  a  defease,  it  must  be  deemed  to  have 
been  waived. 

However,  it  seems  to  me  that  section  104  of  the  Labor  Law 
was  entirely  constitutional  and  a  valid  exercise  of  the  i)olice 
power  of  the  Legislature.  It  was  enacted  purely  as  a  health 
measure  in  order  to  protect  the  health  of  children;  a  matter 
of  the  utmost  importance.  The  statute  reads  that  ''  No 
article  of  food;  no  dolls  or  dolls'  clothing  and  no  article  of 
children's  or  infants'  wearing  apparel  shall  be  manufactured; 
altered;  repaired  or  finished,  in  whole  or  in  part,  for  a  factory, 
either  directly  or  through  the  instrumentality  of  one  or  more 
contractors  or  other  third  person  m  a  tenement  hous^  in 
any  portion  of  an  apartment;  any  part  of  which  is  used  for 
living  pxirposes.'* 

The  appellant  raises  the  point  that  the  statute  is  discrimi- 
natory in  that  it  prohibite  the  manufacture  in  tenement 
houses  of  the  articles  of  wearing  apparel  for  infants  only  in 
cases  where  such  manufacture  is  for  a  factory,  and  that  under 
the  statute  an  individual  not  a  factory  would  have  the  ri^t 
to  engage  in  the  manufacture  of  such  articles  in  the  prohibited 
places.  I  do  not  think  the  statute  is  susceptible  of  the 
int^pretation  which  the  defendant  attempts  to  put  upon  it. 
By  section  2  of  the  Labor  Law  (as  amd.  by  Laws  of  1917, 
chap.  694)  a  "factory"  is  defined  as  including  *'any  mill;  work- 
shop; or  other  manufacturing  establishment  and  all  buildings, 
shedS;  structures  or  other  places  used  for  or  in  connection  theror 
with;  where  one  or  more  persons  are  employed  at  manitfactur- 
ing,  including  making;  altmng,  repairing,  finishing,  *  ^  * 
any  article  or  thing,  in  whole  or  in  part,  except  dry  dock  pkmte 
engaged  in  making  repairs  to  ships,"  ete.  Further,  that 
"  work  shall  be  deemed  to  be  done  for  a  factoly  witiun  ti^e 
meaning  of  this  chapter  [Labor  Law]  whenever  it  is  done  at 


Digitized  by  VjOOQIC 


People  r.  Raport.  139 


App.  Div.]  First  Department,  July,  1980. 

any  place,  upon  the  work  of  a  factory  or  upon  any  of  the 
matmals  entering  mto  the  product  of  the  factory,  whether 
under  contract  or  arrangement  with  any  person  in  charge 
of  or  connected  with  such  factory  directly  or  indirectly 
through  the  instrumentality  of  one  or  more  contractors  or 
other  third  persons/'  The  courts  have  defined  a  factory  as 
a  structure  or  plant  where  something  is  made  or  manufactured 
from  raw  or  partly  wrought  materials  into  forms  suitable  for 
use-  This  is  ihe  primary  definition  which  was  extended  by  the 
statute  so  as  to  include  any  "  mill,  worieahop,  or  other  manu- 
facturing establishment  *  ♦  *  where  one  or  more  persons 
are  employed  at  manufacturing/'  {Shannahan  v.  Empire 
Engineering  Corp.,  204  N.  Y.  543;  O'Connor  v.  Webber,  163 
App.  Div.  175.)  It  seems  to  me  that  the  Legislature  by  using 
the  term  "  for  a  factory ''  intended  to  mean  thereby  and  to 
include  any  person  or  individual,  company  or  corporation 
engaged  in  the  manufacture  of  the  goods  in  question.  In 
the  case  at  bar  there  can  be  no  question  but  that  the  defendant 
did  conduct  a  factory,  and  interpreting  the  statute  as  including 
in  the  words  "  for  a  factory  "  any  person  or  individual  engaged 
in  manufacttmng,  the  statute  becomes  comprehensible  and 
applicable  to  all  cases  where  the  articles  mentioned  are 
manufactured. 

I  think  that  a  statute  of  this  sort  should  be  most  liberally 
construed  to  carry  out  the  evident  purpose  of  the  Legislature, 
and  that  it  is  our  duty  if  possible  in  the  interest  of  justice  and 
of  humanity  to  aflBrm  the  conviction  of  the  defendant. 

It  is  also  the  claim  of  the  appellant  that  section  104  of  the 
Labor  Law  should  be  read  in  connection  with  section  100  (as 
amd.  by  Laws  of  1913,  chap.  260)  which  provides  that  no 
tenement  house  nor  any  part  thereof  shall  be  used  for  manu- 
facturing, altering,  repairing  or  finishing  &ny  articles  except 
for  the  sole  and  exclusive  use  of  the  person  so  using  any  part 
of  such  tenement  house  or  the  members  of  his  household, 
without  a  license  therefor  as  provided  in  ftirticle  7  of  the  stat- 
ute, but  that  nothing  therein  contained  shall  apply  to  collars, 
cu£Fs,  shirts  or  shirt  waists  made  of  cotton  or  linen  fabrics  that 
are  subjected  to  the  laundrying  process  before  being  offered 
for  sale.  Defendant  contends  that  this  section  should  be 
read  in  connection  with  section  104,  and  where  it  appears 
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that  the  articles  have  been  laundered  that  such  laundry 
relieves  defendant  from  the  charge  of  violatix^  the  statute. 
Section  100  is  entirely  s^arate  and  distinct  from  sectiou  104, 
and  clearly  refers  to  collars^  cuffs,  shirts  and  shirt  waists 
used  by  adults.    Section  104  is  complete  in  itself. 

I  do  not  think  there  is  anything  in  appellant's  point  that 
the  statute  (Labor  Law,  §  104)  deprives  Uie  defendant,  ai^l- 
lant,  of  liberty  or  property  without  due  process  of  law.  (U.  S. 
Const.  14th  Amendt.  §  1.  See,  also.  State  Const,  art.  1,  §  6.) 
As  before  stated,  the  statute  was  a  legitimate  exercise  of  the 
l^slative  power  for  the  puipose  of  protecting  the  health  of 
infants.  {People  ex  rel.  Nechamcus  v.  Warden,  etc.,  144  N.  Y. 
529.)  "  When  the  sole  object  and  general  tendency  of  legisla- 
tion is  to  promote  the  public  health,  there  is  no  invaaion  erf 
the  Constitution,  even  if  the  enforcement  of  the  law  interferes 
to  some  extent  with  liberty  or  property."  (MaUer  of 
Viemeieter,  179  N.  ¥•  235,  238;  Health  DepaHmerU  v.  Rector, 
etc.,  145  id.  32.) 

The  ai^ument  of  the  appellant  that  the  statute  discriminates 
a^inst  citizens  of  New  York  in  favor  of  those  of  formgn 
States  is  without  force.  {Conner  v.  EUiott,  18  How.  [U.  S.] 
691;  Paul  v.  Virginia,  8  Wall.  168;  Slaughter  House  Casee,  16 
id.  36.) 

It  seems  to  me  that  section  104  of  the  Labor  Law  is  a  valid 
exercise  of  the  police  power  by  the  Lesgislature.  The  bibs 
in  question  were  wearing  apparel  within  the  meaning  of  the 
statute.  The  defendant  should  not  be  permitted  to  escape 
or  the  statute  to  be  circumvented  through  technicalities  in 
the  nature  of  those  raised  by  the  appellant. 

The  judgment  of  conviction  should  be  affirmed. 

Clabkb,  P*  J.,  and  Dowlino,  J.,  concur;   Laughlxn,  J., 

dissents. 

Page,  J.  (concurring): 

I  concur  with  Mr.  Justice  Laughlin  that  the  defendant  can 
raise  the  question  of  the  constitutionality  of  the  statute  in 
this  court.  A  criminal  conviction  of  an  offense  arising  imder 
an  unconstitutional  statute  would  be  contrary  to  law,  and 
^Im  court  is  empowered  to  rev^-se  such  a  conviction.    I 
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concur,  however,  with  Mr.  Justice  Merrell  that  the  statute 
is  constitutional,  and  that  a  department  store  or  person  con- 
ducting a  business  establishmmtj  who  has  had  manufactured 
any  of  the  articles  specified  for  the  purpose  of  offering  than 
for  sale  to  the  public  is  within  the  inhibition  of  the  section 
and,  therefore,  vote  to  affirm. 

liAtTOfiLiN,  J.  (dissenting): 

The  appellant  has  been  convicted  nnder  section  1275  of 
the  Penal  Law  (as  amd.  by  Laws  of  1918,  (iisp.  349)  for  vio- 
lating the  provisions  of  section  104  of  the  Labor  Law  (as  amd. 
by  Laws  of  1913,  chap.  260) .  He  was  the  proprietor  of  the  Bel- 
mont Embi^idery  Works,  2192  Arthur  avenue,  borou^  of  The 
Bronx,  which  concededly  was  a  factory  within  the  contempla- 
tion ol  said  section  104  of  the  Lab^r  Law,  and  as  sudi  proprietor 
he  contracted  with  cme  Theresa  Arena  to  finish  twenty-^four 
doz&x  bal^'  bibs,  at  her  apartment  in  a  tenem^it  house,  at 
No.  2540  Cambrelling  avenue,  in  the  borough  of  Hie  Bronx, 
and  they  were  manufactured  by  her  for  the  Belmont  Embroid- 
ery Woiics  pursuant  to  said  contract,  in  her  apartment  which 
was  used  for  living  purposes.  It  is  quite  clear,  I  think,  that 
these  bibs  constituted  weaaring  apparel  for  children  or  infants 
within  Hm  provimons  of  said  section  104  of  the  Labor  Law. 
The  facts  plainly  bring  the  case  within  the  prohibition  of 
said  sections,  and  I  have  no  doubt  but  that  it  was  competent 
for  tiie  Legislature,  under  the  police  power  of  the  State,  and 
as  a  health  measure,  to  prohibit  the  mamifacture  of  such 
wearing  apparel  in  a  tenement  house  apartment  used  for 
living  purposes;  but  I  am  of  tibe  opinion  that  the  section 
is  unconstitutional  and  void  on  the  ground  that  it  only  prohibits 
sudi  manufacture  of  wearing  apparel  '^  for  a  factory,''  and 
such  manufacture  for  department  stores,  and  others,  not 
havmg  a  factory.  Is  not  prohibited.  A  ^'  factory  ''  is  defined 
by  section  2  of  the  Labor  Law  (as  amd.  by  Laws  of  1917,  chap. 
694)  as  follows:  "Whoieverused  in  this  chapter:  ♦  ♦  * 
the  term  '  factory '  includes  any  mill,  workshop,  or  other  nmnu- 
facturing  establiriunent  and  all  buildings,  sheds,  structures  or 
other  placed  wed  for  or  m  connection  therewith,  where  one 
or  mote  peiBons  are  employed  at  manufacturing,  including 
making,  altering,  repairing,  finishing,     *      *     *    i^ny  article 
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or  thing  in  whole  or  in  part,  except  dry  dock  plants  ^igaged 
m  making  repairs  to  ships,  and  except  power  houses,  generating 
plants,  bams,  storage  houses,  sheds  and  other  structures 
owned  or  operated  by  a  public  service  corpo»tion,  other  than 
construction  or  repair  shops,  subject  to  the  jurisdiction  of  the 
Public  Service  Commission  imder  the  Public  Service  Commis- 
sions Law.  *  *  *  Work  shall  be  deemed  to  be  done  for  a  fac- 
tory within  the  meaning  of  this  chapter  whenever  it  is  done  at 
any  place,  upon  the  work  of  a  factory  or  upon  any  of  the 
materials  entering  into  the  product  of  the  factoiy,  whether 
under  contract  or  arrangement  with  any  person  in  chainge  trf  or 
connected  with  such  factory  directly  or  indirectly  through 
the  instrumentality  of  one  or  more  contractors  or  other  third 
persons." 

By  the  use  of  "  factory  "  in  said  section  104  the  Le^latuta 
necessarily  meant  a  factory  as  so  d^efined  by  section  2  of  the 
same  enactment.  It  is  manifest .  that  the  danger  to  the 
public  health  which  the  Legislature  attempted  to  prevent 
arises  from  children  or  infants  wearing  the  garments,  and 
that  danger  is  precisely  the  same  r^ai:dless  of  who  has  the 
wearing  apparel  thus  manufactured  in  the  tenemait,  or  is 
the  agency  through  which  the  wearing  apparel  is  sold  to  the 
public.  The  statute,  however,  limits  the  prohibition  of  such 
manufacture  to  manxif acturing  for  a  JofA&ry.  It  is,  therefore, 
open  to  all,  who  have  no  factoiy,  to  procure  the  manufacture 
of  such  wearing  apparel  in  such  tenement  house  apartments 
and  to  sell  the  garments  to  the  public.  The  statute,  therefore, 
plainly  discriminates  between  dealers  in  this  class  of  wearing 
apparel  in  the  same  locality.  The  manufacture  of  such 
wearing  apparel  for  factories  only  is  prohibited  while  the 
manufacture  in  such  places  of  the  same  class  of  wearing  apparel 
for  all  other  persons  and  to  be  \ised  for  the  same  purposes 
is  not  prohibited.  If  the  Legislature  had  prohibited  the 
manufacture  of  all  such  wearing  apparel  in  mioh  plaote,  or  of 
such  wearing  apparel  intended  for  sale  or  distribution  to  tbe 
public,  then  the  statute  oould  be  sustained  f  6r  it  would  operate 
equally  upon  all  dealers  in  such  garments,  but  by  liTnitJng  the 
prohibition  to  one  class  of  sudi  dealers,  namely,  those  who 
have  factories  and  place  the  orders  for  their  factories  or  to 
orders  placed  by  other  factories,  it  has  imjustly  discriminated 
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biBtween  citizens  in  the  State  by  making  an  arbitraiy  classH 
ficatibn  which  does  not  embrace  all  who  plainly  come  within 
^  clasfidfication  attempted  to  be  made,  and  the  statute, 
therefore,  violates  the  provisions  of  section  1  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution  which  provides  that 
no  State  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  {lAndsley  v.  Natural  Carbonic 
Qas  Co.,  220  U.  S.  61;  Pateorve  v.  Pennsylvania,  232  id.  138; 
MaUer  of  Jacobiy  98  N.  Y.  98;  People  ex  rel.  Farrington  v. 
MewichAng,  187  id.  16^  17.)  The  statute  cannot  be  sustained 
on  the  theory  iiiat  the  Legidature  deemed  that  the  principal 
danger  to  the  public  health  arises  from  such  manufacture  for 
factories  because  it  is  p^ectly  plain  that  the  same  danger  arises 
regardlesa  of  who  places  the  otrder  or  whether  or  not  he  has  a 
faetoiy  and  to  sustain  the  sitatute  would  place  the  owners  of 
factories  at  a  serkms  disadvantage  in  competing  with  others  in 
the  manufacture  and  sale  of  such  wearing  apparel. 

The  learned  deputy  assistant  district  attomey,  while  main- 
taining the  constitutionality  of  the  statute,  also  contends  that 
the  defendant  has  waived  hki  right  to  declare  the  statute  umcon- 
stitotiQiial  by  not  taking  the  speciic  objection  at  the  trial,  and, 
as  auliiority  therefor,  he  cites  Ptoph  v.  OBtrander  (144  App, 
I»v.  860)  and  Dod§e  v.  Comelina  (168  N.  Y.  242).  The  learned 
coimsel  for  tibie  appellant,  answering  this  contention,  says  that 
the  proceedings  on  the  trial  were  informal  and  summary,  and 
that  the  facts  were  not  controverted;  but  that  the  prosecution 
was  defended  on  the  ground,  as  appears  by  the  record,  that  the 
def ^adant  could  not  be  oonvicted  xmder  the  law.  The  record 
shows  that  statements  made  by  counsel  for  the  defendant  at 
the  trial  were  to  the  effect  that  the  defendant,  if  convicted, 
intraded  to  appeal,  and  that  he  claimed  that  the  statute,  if 
applicable  to  the  defendant,  works  a  hardship  for  the  reason 
th^  films  in  New  Jersey  and  in  Europe  are  competing  here  in 
the  market  with  the  defendant  and  others  similarly  situated,  • 
and  that  the  defendant,  if  required  to  manufacture  wearing 
appall  ia  his  factoiy ,  caimot  compete  with  such  competrtors. 
Were  it  necessary  to  take  the  objection  on  the  trial,  I  think 
it  was  sufficiently  taken,  for  the  sole  groima  on  which  the 
prosecution  was  defended  was  that  the  defendant,  who  con- 
ceded the  facts,  could  not  be  convicted  under  the  statute. 
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(See  MasetxchusetU  Nat.  BavJc  y.  SMnn,  163  N.  Y.  860;  Peopfe 
ex  rd.  Bush  v.  HaughUmj  182  id.  301.)  Moreover,  the  deokionfi 
on  winch  the  People  rely  were  in  dvil  aotions  and  so  far  as  tiie 
opinion  in  tha  ease  in  the  Court  of  Appeals  tends  to  hold 
that  the  objection  should  be  taken  on  the  trial,  it  most  be 
borne  in  mind  that  the  Court  of  Appeals  was  ccmsidering  its 
limited  jurisdiction.  {People  v.  Sherhck,  166  N.  Y.  180; 
Fries  v.  N.  Y.  &  Harlem  R.  R.  Co.,  169  id.  270;  People  v. 
Pindar,  210  id.  191;  People  v.  Breder,  218  id.  667;  People  v. 
ShaUucky  194  id.  424.)  This  court,  however,  by  the  express 
provisions  of  section  527  of  the  Code  of  Criminal  Piv>cedure, 
is  authorized  to  grant  a  new  trial  where  the  oonviction  is 
against  the  law,  or  against  the  wei^t  of  the  evidence  or  where 
the  ends  of  justice  require  it,  regardless  of  whether  or  not  any 
exception  was  taken  on  the  trial.  This  section  applies  to  the 
Municipal  Term  of  the  Court  c^  Special  Sesaohs  of  tiie  City  of 
New  York.  (Inf.  Crim.  Cts.  Act  [Laws  of  1910,  chap.  659], 
§§  40,  31,  subd.  4;  Id.  §§  95b,  95c,  43  et  ae?.,  as  added  by  Laws 
of  1915,  chap.  531.)  The  defendant  interposed  the  only  plea, 
except  a  plea  of  guilty,  that  the  law  authorized  him  to  ixvter- 
poae  on  ihe  trial,  which  was  before  the  Municipal  Term  of  the 
Court  of  Special  Sessions  of  the  City  of  New  York,  held  by  a 
single  magistrate,  namely,  ^'  not  guilty.'*  (See  Code  Crim.  F^oe. 
§§  51,  332,  700,  741;  Inf.  Crim.  Cte.  Act,  §  81,  subd.  4;  Id. 
§§  95b;  95c,  43  et  aeq.,  as  added  by  Laws  of  1915,  chap.  581.) 
That,  I  think,  was  sufficient  to  enaUe  him,  at  least  in  this 
court,  to  challenge  the  constitutionahty  of  the  statute,  regand- 
less  of  whether  his  counsel  pointed  out  on  the  trial  the  q>ecific 
ground  on  which  the  statute  is  unconstitutional.  The  defend- 
ant has  been  convicted  of  a  misdemeanor  for  which  he  ndght 
have  been  both  fined  and  imprisoned,  if  it  were  a  second  offense. 
If  the  statute  is  unconstitutional  and  void  the  conviction  is  void 
and  he  has  a  right  to  challenge  the  validity  of  the  conviction 
on  the  ground  of  the  unconstitutionality  of  the  statute  on  this 
appeal. 

For  these  reascms  I  vote  for  reversal  and  for  the  annulment 
of  the  conviction. 

Judgment  affirmed. 
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Hebbbbt  p.  Atbbs,  Appdlant,  v.  Mebton  S.  HotjarroN^ 

Respondent. 

nurd  Department,  July  8,  1020. 

QontmeitB  —  penAlty  ~  coiiiract  for  aschaiife  of  real  estate  con- 
strued to  provide  tor  paTment  of  penalty  and  not  liquidated  dam- 
ages —  aceeptanoe  of  return  of  payment  on  contract  as  consent  to 
oancellation. 

Wliether  a  &»d  sum,  stipulated  to  be  paid  for  the  non-pcofoniiaiioe  of  a 
oontraot,  posaesaes  the  character  of  an  unenforcibie  penalty  or  of 
liquidated  damages  depends  upon  the  purpose  of  the  parties. 

A  stipulation  in  a  contract  that  if  the  parties  fail  to  perform  "  all  of  the 
Bgte&BiemtB  herein  contained,  the  said  parl^  so  failing  shall  forfeit  to  the 
other  the  sum  of  $500.00  as  liguidated  damages  "  provides  for  the  payment 
ol  a  penalty  and  not  liquidated  damAeas^wh^^  the  contract  itself  was  for 
the  sale  of  a  farm  and  certain  farm  produce  at  a  stated  price,  and  the  pay- 
ment of  a  certain  sum  of  money,  in  exchange  for  other  real  property  and 
a  bond  and  mortgage. 

Tlie  aoceptance  by  the  plaintiff  of  a  tetmm  from  the  defendant  of  the  flivt 
pajment,  the  payment  of  i^ioh  was  a  condition  precedent  to  be  peifonned 
before  the  defendant  became  liable^  amounted  to  a  oonsent  that  the  oon- 
tnM»t  be  canceled. 

Appeal  by  the  plaintiff,  Herbert  P.  Ayers,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  ent^^  in 
the  office  of  the  clerk  of  the  coimty  of  Chemxmg  on  the  31st 
day  of  May,  1919,  dismissing  the  complaint  upon  the  merits, 
both  parties  having  moved  for  a  directed  verdict  and  the 
juxy  having  been  dismissed. 

Charles  C.  Anncbel  [James  0.  Sebring  of  counsel],  for  the 
api)ellant. 

Frederick  E.  Hawkes,  tor  the  respondent. 

EL  T.  KsLLOGG^  J. : 

This  la  aa  action  to  recover  damages  for  the  breach  of  a 

contract  to  oonvQr  real  estate.    The  plaintiff  agreed  to  sdl 

the  defendant  a  facm  which  the  parties  in  express  terms 

vahied  at  the  aum  of  $4,500;  to  turn  over  to  the  defendant  the 
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fann  produce  valued  at  $280;  to  pay  $620  within  one  day  of 
the  execution  of  the  contract;  to  pay  the  further  ^im  of  $700 
when  the  parties  were  ready  to  exchange  abstracts  of  title. 
The  defendant  agreed  to  convey  to  the  plaintiff  ten  village  lots 
which  the  paities  valued  at  $3,500;  to  aeeign  to  the  pliuntiff 
a  bond  and  mortgage  owned  by  the  defendant  which  secured 
the  payment  of  the  simi  of  $2,600.  It  was  also  agreed  that  if 
the  plaintiff  was  not  satisfied  with  the  property,  upon  which  the 
mortgage  to  be  assigned  was  a  hen,  the  defendant  would  execute 
a  mortgage  upon  the  land  to  be  conveyed  to  him  to  secure  the 
payment  of  an  equal  sum.  The  plaintiff  paid  the  $620  in  cash 
called  for  by  the  contract*.  Thereafter  the  defendant  wrote 
to  the  plaintiff  a  letter  repudiating  the  agreement.  Among 
other  things  he  wrote:  "  So  when  you  come  down,  your  money 
you  gave  me  will  be  at  Mr.  Hoi^land'e  office  &  we  will  doee 
the  deal."  The  plaintiff  promptly  called  at  the  appointed 
place  where  he  received  a  check  made  by  the  defendwit  to  his 
order  for  the  sum  of  $620.  The  plaintiff  subsequently  cashed 
this  check  and  u^d  the  money  received  therefrom.  On  the 
trial  of  the  action  the  plaintiff  introduced  no  evidence  in  rdation 
to  damages  suffi^ned  but  relied  exdushrdy  upon  a  term  of  the 
contract  relating  to  damages  which  is  as  follows:  '^  It  is  further 
agreed  that  should  either  of  the  parties  hereto  fail  to  perform 
all  of  the  agreements  herein  contained,  the  said  party  so  failing 
shall  forfeit  to  the  other  the  simx  of  $500.00  as  liquidated 
damages."  'The  defendant  introduced  testimony  to  the  effect 
that  the  real  estate  of  the  plaintiff  was  worth  the  valuation 
placed  upon  it  by  the  agreement,  while  the  real  estate  of  the 
defendant  was  worth  from  $2,500  to  $2,800  rather  than  the 
$3,500  which  had  been  agreed  upon  as  its  value.  In  other 
words,  the  defendant  proved  that  so  far  as  actual  damages  were 
concerned  the  plaintiff  was  not  injured  by  the  refusal  of  the 
defendant  to  perfonft;  the  eontract,  but  on  the  oontj«ry  was 
benefited  in  at  least  the  smn  of  $700.  The  trial  court  dis- 
missed the  complaint  of  the  plaintiff  upon  the  merits  on  the 
ground  that  the  sum  stipulated  to  be  paid  ior  a  d^ault  was  a 
p^ialty  and  there  was.  no  proof  of  actual  damage.  Fivntn  the 
judgment  of  dismissal  this  appeal  was  taken. 

Whether  a  fixed  sum,  stipulated  to  be  paid  for  the  non- 
performance  of  a  contract,  enjoys  the  character  of  an  unen- 
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forcible  penalty  on  the  one  hand,  or  ot  liquidated  damageB 
on  the  other,  depends  upon  the  purpose  of  the  parties.  (Ward 
V.  H.  R.  B.  Co.y  126  N.  Y.  230;  Cwti9  v.  Fan  B^gh,  161  id. 
47;  Caemr  v.  Rubinam,  174  id.  492.)  The  fact  that  the 
stipulated  sum  bears  the  designation  ''  liquidated  damages  " 
is  not  at  all  convincing.  (Ward  v.  H.  R.  B,  Co.,  eupra;  Caesar 
V.  Rubinsony  supra.)  Were  it  otherwise  the  undesirable  result 
would  follow  that  the  prdiibiticm  agadnst  a  penalty  might 
readily  be  avoided.  Of  such  a  contingency  it  was  said  by 
CowKN,  J.,  in  Hoag  v,  McOinnis  (22  Wcaid.  166) :  ''  To  allow 
of  the  use  of  penalties  as  damageB,  at  the  unlimited  discretion 
of  the  parties,  would  lead  to  the  most  teorible  oppression  in 
pecuniary  dea£ng^."  However,  if  the  word  "  forfeiture  "  or 
'^  penally  "  is  used  the  designation  cannot  have  been  intended 
to  dioguise  the  true  nature  of  the  stipulation,  and  its  use  is 
frequently  regarded  as  controlling.  Thus  it  was  said  in 
Coltoea  V.  Lawrence  (88  N,  Y.  77):  "The  contract  declares 
this  provision  to  be  a  ^forfeiture.'  It  must,  then,  be  so 
construed,  and  the  parties  be  deemed  to  have  so  intended; 
unless  the  agreement  plainly  indicates  the  contrary.  The 
g^ieral  rule  requires  that  what  the  parties  themselves  pre- 
scribed as  a  forfeiture,  shall  be  so  treated."  In  Lattrea  v. 
Bemauer  (33  Hun,  307)  a  contract  contained  the  clause: 
''  Either  pai ty  fisiling  to  comply  with  this  agreement  shall  forfeit 
to  the  other  tiie  sum  of  one  thousand  dollars. "  The  court  said : 
*'  The  parties  call  the  sum  a  forfeit,  and  thus  clearly  indicate 
their  int^Qtion  to  make  it  a  penalty."  Another  circumstance 
which  may  compel  the  conelusion  that  the  parties  to  a  contract 
iatend  a  forfeiture  rather  than  liquidated  damages  is  the 
existence  of  a  substantial  disproportion  between  the  stipulated 
sum  and  the  actual  damage  which  will  probably  arise.  {Ward 
V.  H.  R.  B,  Co.,  supra;  Caesar  v.  Rvhinson,  supra;  Mosler  Safe 
Co.  v.  Maiden  Lane  S.  D.  Co.,  199  N.  Y.  486.)  It  has  also 
be^i  said  that  in  the  int^rpretaticm  of  a  contract  the  construc- 
tion is  favored  that  a  penalty  rather  than  liquidated  damages 
is  intended.  Thus  it  was  said  by  Cowen,  J.  (in  Hoag  v. 
McGinnie,  supra) :  '^  I  do  uot  think  that  penalties  like  this  (for 
they  are  seldom  anything  other  than  penalties)  should  be 
favored;  "  by  Shaw,  J.  (in  ShuU  v.  Taylor,  5  Mete.  61):  "  In 
general,  it  is  the  tendency  and  preference  of  the  law,  to  regard 
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a  sum,  stated  to  be  payable  if  a  contract  is  not  fulfilled,  as  a 
penalty  and  not  as  liquidated  daimtges;  ''  by  Corpus  Juris 
(Vd.  17  at  p.  937) :  "  Wli«re  it  is  doubtful  whether  a  pxt)visioB 
should  be  deemed  for  a  p^ialty  or  for  liquidated  damages, 
the  courts  incline  to  regard  it  as  for  a  penalty/'  The  inincipleB 
thus  set  forth  are  applicable  in  ihe  case  before  us. 

The  provisions  of  the  contract  in  relation  to  the  transfer  of 
a  mortgage,  the  turning  over  of  farm  produce,  and  Hke  pay- 
ment of  moneys,  were  clearly  inserted  for  no  other  purpose 
than  to  balance  a  trade,  the  sole  object  of  which  was  the 
exchange  of  farm  land  to^  village  lots.  Each  party  to  an  ordi^ 
nary  trade,  whether  of  chattels  or  of  real  estate,  undoubtedly 
expects  to  better  himself  thereby,  ^ce  eadi  will  ssneroely 
believe  that  the  other  is  getting  the  worse  of  the  bargain,  the 
instance  will  be  rare  when  either  party  will  honestly  ccmsider 
that  his  own  default  wiU  cause  substantial  damage.  The 
instance  will  be  still  rarer  where  each  will  beUeve  tii&t  no 
matter  which  party  may  default  an  identical  sum  will  in  either 
case  accurately  measure  the  loss  which  will  be  sustained.  In 
our  case  the  minds  of  the  parties  agreed  that  the  plaintiff's 
farm  was  worth  S4,500,  that  the  defendant's  lots  were  worth 
$3,500,  and  that  the  payments  to  be  made  exactly  biJanced 
the  differing  values  of  the  things  exchanged.  As  they  in 
express  terms  agreed  that  the  exchange  for  lUl  financial  pur- 
poses was  an  even  trade  it  cannot  be  thought  that  eiliier  of 
them  in  good  faith  beUeved  that  the  sum  of  9500  would  fittingly 
compensate  for  non-performance,  no  matter  which  party  might 
make  default.  Moreover,  the  express  words  of  the  parties  indi- 
cate that  they  had  in  mind  to  impose  a  penalty,  f<^  they  have 
said  that  "  the  said  party  so  failing  shall /orfeit  ♦  *  *  ^j^^ 
sum  of  $500.00."  There  is  an  additional  reason  which  leads  to 
this  conclusion.  The  stipulated  sum  is  to  be  paid  if  '^  either  of 
the  parties  hereto  fail  to  perform  all  of  the  agreements  hepdin 
contained."  If,  in  pursuance  of  the  contract,  the  plaitttiff 
had  conveyed  his  farm  to  the  defend^yit  and  paid  him  the 
sums  of  money  agreed  upon,  but  had  not  delivered  to  him 
the  produce  on  the  farm,  the  value  of  which  was  estknated 
at  $280,  he  would,  under  the  terms  of  this  agreement,  have 
become  liable  to  pay  to  the  defendant,  not  the  value  of  that 
produce,  but  the  greater  sum  of  $500.    On  the  other  hand, 
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if  the  defendant  failed  to  assign  the  $2^600  mortgage  the 
plaintiff  might  recover  only  an  inadequate  sum.  Prospectively, 
therefore,  the  contract  contemplated  the  payment  for  a 
posdble  breach  of  a  sum  of  money  wholly  fisproportionate 
to  a  damage  which  might  result  therefrom.  In  Lampman  v. 
Cochran  (16  N,  Y.  275)  the  head  note,  which  correctly  states 
the  gist  of  the  decision,  reads:  "  a  sum  specifically  named  in 
a  written  agreement  '  as  liquidated  damages  *  in  case  either 
party  should  fail  to  perform  the  contract,  must  nevertheless  be 
construed  as  a  penalty,  where,  upon  the  face  of  the  instrument, 
it  appears  that  such  sum  will  necessarily  be  an  inadequate 
compensation  for  the  breach  of  some  of  the  provisions  and 
more  than  enough  for  the  breach  of  others."  In  Staples  v. 
Parker  (41  Barb.  648)  the  plaintiff  agreed  to  sell  a  farm  together 
with  many  items  of  personal  property  thereon.  It  was  held 
that  a  stipulation  for  the  payment  of  $1,000  of  damages  for 
any  failure  to  perform  the  contract  was  a  provision  for  a 
penalty,  i^nce  under  the  terms  of  the  contract  that  sum  would 
become  payable  even  for  the  failure  of  the  plaintiff  to  deliver 
such  insignificant  items  as  milk  pails  or  pitch  forks,  which 
were  in  part  the  subject  of  the  contract.  The  court  said: 
"  The  parties  could  not  have  intended  such  extravag^t  and 
absurd  results.  In  this  view,  they  must  have  regarded  the 
sum  named  as  a  penalty  rather  Ihan  fixed  and  liquidated 
damases."  For  all  these  reasons  it  seems  to  us  that  the 
stated  sum  constituted  a  penalty  and  not  liquidated  damages. 
We  also  believe  that  in  accepting  a  return  from  the  defendant 
of  the  smn  of  $620,  the  payment  of  which  was  a  condition 
precedent  to  be  performed  before  the  defendant  became 
liable,  the  plaintiff  consented  to  a  cancellation  of  the  contract. 
He  had  no  right  to  a  return  of  this  money  unless  he  elected 
to  treat  titt»  contract  as  rescinded.  Through  accepting  it  he 
has  had  benefits  w  f  or  a  rescissioni  and  he  cannot  also  have 
the  inconsistent  benefit  which  would  arise  from  enforcing  the 
obligations  of  the  contract.  Therefore,  the  diami^wAJ  0eem$ 
to  us  to  have  been  right. 
The  judgment  should  be  affirmed. 

ML  concur,  John  M.  Keijx)gg,  P.  J.,  in  the  result, 

;  Judgment  affirmed,  with  costs*  ^ 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Frank  Yodakis  (Also  Called . 
Frank  Utautz),   Respondent,   for   Compensation  imder 
the  Workmen's  Compensation  Law,  v.  Alexander  Smith 
&  Sons  Carpet  Company,  Employer   and   Self-Insurer, 
Appellant. 

Third  Department,  July  8,  1920. 

Workmen's  Compensation  Law  —  injury  not  in  course  of  employ- 
ment —  wearer  injured  while  doing  work  of  belt  fixer  and  against 
orders  of  employer. 

The  olainiaiit,  who  was  employed  as  a  weaver,  was  not  injured  in  the  course 
of  his  employment,  where  it  appeared  that  shortly  before  the  time  to 
begin  the  day's  work  on  the  day  of  the  accident,  he  inserted  his  arm  behind 
the  guard  upon  his  machine  to  place  a  gritty  substance  upon  the  belt  to 
increase  friction  and  thereby  the  speed  of  the  loom,  and  while  thus  engaged 
received  the  injury;  that  such  work  was  strictly  against  the  orders  ol  his 
employer,  and  that  loom  fixers  and  belt  fixers  were  specially  employed  to 
make  all  repairs  on  belts  and  looms.  The  claimant  at  the  time  of  the 
accident  was  doing  work  beyond  and  outside  of  the  sphere  of  his 
employment. 

JoHK  M.  Kellogq,  p.  J.,  dissents,  with  memorandum. 

Apfbal  by  ihe  defendant,  Alexander  Smith  &  Sons  Carpet 
Company,  ftom  an  award  of  the  State  Industrial  Commission^ 
entered  in  the  office  of  said  Commission  on  the  18th  day  of 
November,  1919* 

WaUiriy  Beckwith  &  Edie  [Oeorge  H.  BedcwUh  of  oounsol],  for 
the  appellant. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Depttfy 
Attorney-General,  of  comisel],  for  the  respondents. 

H.  T.  Kellogsg,  J.: 

The  claimant  was  employed  as  a  weliver  in  a  carpet  factory 
to  work  upon  a  loom.  On  ihe  day  of  the  accident,  about  two 
minute&.be£o?e -thft  mprmng.  whistle  blew  to  begin  the  day's 
work,  he  inserted  his  arm  behind  the  guard  upon  his  machine 
to  place  a  gritty  substance  upon  the  belt  to  increase  friction 
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and  .thereby  the  speed  of  the  loom.  While  thus  eiigaiged 
the  moving  belt  caught  the  sleeve  of  bis  shirt  and  drew  hi6 
arm  betweea  the  belt  and  pulley  with  the  result  that  he 
received  a  fracture  of  the  arm.  The  cUumant  himself  has 
said  that  his  act  was  strictly  against  orders;  that  loom  fixers 
and  b^t  fixers  were  employed  to  make  all  repairs  on  belts 
and  looms;  that  if  he  had  be(»i.cau^t  doing  that  which 
caused  the  accident  he  would  have  been  discharged.  It  has 
been  held  that  a  labors  emfdoyed  to  sharpen  tools  who 
received  an  injury  by  inserting  his  hand  into  a  maehine  to 
restore  to  a  moviilg  pulley  a  belt  which  had  slipped  tiberefrom 
was  within  the  course  of  his  emplo3rment  though  his  act  was 
contrary  to  orders  {Whitehead  v.  Reader^  3  W.  C.  C.  40) ;  that 
a  workman  employed  to  oil  machinery  who  received  injury 
while  oiling  a  moving  maehine  in  violation  of  instructions  was  in 
the  course  of  his  employment  {Mandsley  v.  West  Leigh  CoUdery 
Co.,  Ltd.y  6  B.  W.  C-  C.  80) ;  that  a  workman  employed  to  stand 
and  turn  a  wheel,  who  contrary  to  orders  sat  while  working  was 
in  the  course  of  his  employment  when  injured  {Blair  dfe  Con, 
Ltd.,  V.  ChiUan,  8  B.  W.  C.  C.  324);  that  an  employee  who 
was  injured  while  removing  mat^al  caught  in  a  mainhine  which 
he  was  (grating  was  in  the  course  of  his  employment  though 
doing  a  forbidden  act  {MacecMco  v.  Boiven  Mfg.  Co.y  179 
App.  Div.  573.)  In  the  last-named  case,  Mr.  Justice  Lyoh 
of  this  court  defined  the  test  to  be  applied  perhaps  more 
clearly  than  it  elsewhere  has  been  stated.  He  th^re  said  that 
the  determining  question  was:  "  Whether  the  order  which  was 
disobeyed  limited  the  sphere  of  tiie  wotkmen's  employment, 
or  was  merely  a  direction  not  to  do  certain  things,  or  to  do 
thiMn  in  a.  certain  way,  within  the  sphetre  of  the  employment." 
The  cases  cited  are  examples  of  workmen  doing  the  work  which 
they  were  employed  to  do,  but  doing  it  in  a  wrong,  careless 
or  forbidden  way.  The  following  are  illustrations  of  injuries' 
received  o\itside  of  the  scope  of  the  employment:  An  injury 
received  by  a  night  watdhman  who  while  sitting  in  a  cksiii 
dozed  off  and  fell  from  a  window  {Matter  of  Clifford  v.  Patiereon^ 
Inc.,  222  N.  Y.  4) ;  an  injury  received  by  a  w6rkman  who  had 
stepped  away  from  his  machine  to  say  good-bye  to  a  f ellow* 
workman  who  had  been  drafted  to  .fight  for  his  country  {Matter 
of  Di  Salvia  v.  Menihan  Co.^  225  id.  123) ;  an  injmy  to  a  boy 
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employed  to  dip  cans  while  attempting  to  opeiate  a  maclmie 
in  violation  of  okIotb.  {Matter  of  Rendino  v.  Canlmentdl  Can 
Co.,  226  N.  Y.  565.)  In  these  cases  it  was  hdd  that  the 
employees  were  without  the  sphere  of  their  employment  and 
the  awards  were  reversed.  In  Matter  af  HeUz  v.  Ruppert 
(218  N.  Y-  148)  Judge  PotiND,  writing  for  the  court,  said: 
''  The  injury  must  be  received  (1)  wh^  the  worianaa  is  doing 
the  duty  he  is  employed  to  perform,  and  also  (2)  as  a  natural 
incident  of  the  work."  In  the  ease  before  us  the  employer 
had  done  more  than  merriy  to  promulgate  rules  forbidding 
employees  while  actually  engaged  in  work  for  which  they 
were  hired  from  doing  that  work  in  particular  ways.  It 
had  drawn  a  line  strictly  dividing  repah*  work  fiom  work  of 
production,  and  had  forbidden  all  operators  of  madmies  from 
doing  the  work  of  repair.  This  claimant  had  not  begun  to 
do  the  work  for  which  he  was  hired  when  the  accident  occurred 
which  caused  the  injury.  Before  the  whistle  to  begin  his 
work  had  soimded  he  was  injiu'ed,  not  in  making  carpets  for 
which  he  was  solely  employed,  but  in  repairiiig  or  adjusting 
his  machine  for  the  work  of  the  day.  The  rule  wbdch  he 
broke  was  important,  not  because  it  made  him  a  violatm*  of 
hia  master's  orders,  but  because  it  defined  the  limits  of  his 
employment  and  in  the  particular  instance  established  that 
he  passed  beyond  them  and  stepped  out  of  the  sphere  of  his 
employment.  The  case  is  exceedingly  close,  but  it  seems  to 
me  that  under  tlie  authorities  cited  the  balances  tip  agiwst 
the  claimant. 
The  award  diiould  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting, 
with  a  memorandum* 

John  M.  Kellogg,  P.  J.  (dissenting): 

The  claimant,  while  working  at  his  machine,  was  at  lautt 
in  disobeying  instructions  and  his  injury  resulted  th^^rom. 
But  compensation  is  awarded  '^  without  regard  to  fault  as  a 
cause  of  such  injury,  except  where  the  injury  is  occcusioned  by 
the  willful  intention  of  the  injured  employee  to  bring  about 
the  injury  or  death  of  himself  or  of  another,  or  where  the 
injury  results  solely  from  the  intoxication  of  the  injured 
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employee  while  on  duty."     (Workmen's  Compensation  Law, 

§  10.) 

Clearly  he  did  not  intend  to  injure  himself  or  another,  and 
within  the  above  provision,  I  think,  he  has  not  lost  his  rights 
under  the  act.    I  favor  an  affirmance. 

Awaid  reversed  and  claim  dismissed. 


Unttbd  States  Trust  Company  op  New  York,  as  Trustee 
under  the  WiD  of  Peter  B»  Taylor,  Deceased,  Appellant, 
Respondent,  v.  Irvikq  K.  Taylor  and  Others,  RespoJKkentoi 
Impleaded  with  John  M.  Perry,  Rec^ndent,  Appellant. 

FkBt  Department,  July  9,  1990. 

fnili  —  bequeft  of  life  estate  with  remainders  to  "  next  heirs  '^— 
when  remainders  Test  at  death  of  testator — "divide  and  pajr 
over  *'  rale  -—  '*  next  h^lre  "  defined. 

Where  a  testator  divided  his  estate  into  a  specified  number  of  equal  parts 
and  fgKre  four  of  said  parts  to  his  sister  if  she  should  be  living  at  the 
testator's  death  for  her  own  use  and  benefit  forever,  "  and  if  she  be  then 
dead,  then  to  my  next  heirs  by  blood/'  to  be  distribiited  according  to 
the  Statute  of  Distribution,  and  further  provided  that  in  the  case  of  the 
death  G^  scud  sister  or  of  another  beneficiary  before  testator  the  trusts 
eteated  fbr  their  benefit  skould  fail  and  be  of  no  effect  and  in  that  case 
the  executors  were  directed  to  distribute  their  portions  of  the  trust  estate 
to  "  my  next  heirs  by  blood  according  to  the  Statute  of  Distribution," 
and  further  by  another  paragraph  provided  that  if  said  sister  should  be 
living  at  testator's  death  a  certain  proportion  of  his  estate  should  go  to  a 
trust  company  to  collect  the  income  and  pay  the  same  over  to  said  sister 
for  and  during  her  life,  **  and  on  her  death  to  convey,  pay  over  and 
distribute  the  whole  capital "  of  said  flbares  **  among  my  next  heirs  by 
blood  according  to  the  Statute  of  Disteibution,"  the  remain^tos  created 
by  the  will  aforesaid  became  vested  in  the  remaindermen  at  the  death 
of  the  testator  and  the  vesting  thereof  was  not  postponed  until  the  death 
of  said  life  tenant. 

There  is  no  incongruity  in  the  fife  tenant  having  a  vested  interest  in  a  portion 
of  the  remadAder. 

The  so-called  "  divide  and  pay  over  "  rule  of  ooRstroction  is  merely  a  canon 
of  coostructbn  and  is  subsidiary  to  the  general  intention  of  the  testator 
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80  expressed  in  his  will  and  is  merely  invoked  as  an  aid  in  the  asoertainins 
of  such  intention. 
The  term  "  next  heirs  *'  means  heirs  at  die  testator's  death,  otherwise  the 
word  "  next  "  can  have  no  significance. 

Appeal  by  the  plaintiff,  United  States  Trust  Company  of 
New  York,  as  trustee,  from  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  21st  day  of  August,  1919,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  and 
appeal  by  the  defendant,  John  M.  Perry,  from  part  of  said 
judgment. 

M^Cready  Sykes  of  counsel  [W.  A.  W.  Stewart  with  him  oh 
the  brief] ;  Stewart  &  Shearer y  attorneys,  for  the  appellant 
United  States  Trust  Company  of  New  York,  as  trustee,  etc. 

Hersey  EgginUm  of  counsel  [Francis  C  Nickerson  with  him 
on  the  brief];  Larkin  &  Perry ,  attorneys,  for  the  appellant 
John  M.  Perry. 

Maurice  J.  Moare^  for  the  respondents  Irving  K»  Tc^kM* 
and  others. 

John  Francis  Moore,  for  the  respondents  Charles  Buchanan 
and  others. 

Gkeenbaum,  J.: 

This  case  turns  upon  the  question  as  to  whether  the 
"  next  heirs  by  blood ''  of  the  testator  should  be  determined 
as  of  the  date  of  his  death  or  as  of  that  of  the  life  tenant. 
It  involves  the  interpretation  of  decedent's  will  and  par- 
ticularly paragraph  "  Fifth  "  thereof  as  to  whether  the  estate 
given  to  testator's  "  next  heirs  by  blood  "  imder  that  paragraph 
of  the  will  was  vested  or  contingent. 

Paragraph  "  Fourth  "  reads:  "  I  direct  my  executors  herdn- 
after  named  to  divide  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  whatsoever  kind  or  nature 
and  wheresoever  situated,  of  which  I  may  die  seized  or 
possessed  or  be  in  any  way  entitled  to,  into  twenty-two  equal 
parts  or  portions,  which  parts  or  portions  I  give  and  bequeath 
and  direct  my  executors  to  pay  over  and  distribute  as  follows: 
Five  of  said  twenty-two  parts  to  my  nephew,  Burnett  T. 
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Kiiby,  if  he  be  then  living  and  if  he  be  dead  then  to  his  children 
in  equal  parts. 

"  Five  other  of  said  twenty-two  parts  to  my  niece  Kate 
M.  Eirby  if  she  be  then  living  and  if  she  be  then  dead  then 
to  her  lawful  issue,  if  any,  and  in  default  of  such  issue  then 
to  the  children  of  her  brother,  Burnett  T.  Eirby,  in  equal 
shares. 

"  Four  other  of  said  twenty-two  parts  t(>'my  sister  Jeannie 
McEewan,  if  she  be  living  at  the  time  of  my  death,  for  her 
own  use  and  benefit  forever,  and  if  she  be  then  dead,  then 
to  my  next  heirs  by  blood  to  be  distributed  between  them  by 
my  executors  according  to  the  Statute  of  Distribution  of  the 
State  of  New  York/' 

Paragraph  "  Fifth  "  reads  as  follows:  "  If  my  sister  Jeannie 
McEewan  shall  be  Uving  at  the  time  of  my  death  then  in  that 
case  I  give  and  bequeath  f oiu*  other  of  said  twenty-two  parts 
to  the  United  States  Trust  Company  in  the  City  of  New  York, 
upon  the  trusts  and  to  and  for  the  uses  and  pmrposes  following, 
that  is  to  say:  in  trust  to  collect  and  receive  all  the  rents, 
profits,  dividends,  interest  moneys  and  income  arising  there- 
ixom  and  after  paying  all  taxes,  charges,  costs  and  expenses 
thereon  and  incid^it  thereto,  to  pay  over  the  net  annual 
income  thereof  in  quarterly  payments  to  my  sister,  Jeannie 
McEewan,  for  and  during  her  life,  and  on  her  death  to 
convey^  pay  over  and  distribute  the  whole  capital  of  such 
four  parts  to  and  among  my  next  heirs  by  blood  according  to 
l&e  Statute  of  Distribution  of  the  State  of  New  York.'' 

Paragraph  '^  Eighth  "  of  the  wUl  reads  as  follows  :  ''  In  case 
of  the  death  of  my  sist^,  Jeannie  McEewan  or  of  my  nephew, 
William  A.  McEewan,  before  me,  by  reason  whereof  any  of  the 
trusts  herein  mentioned  and  created  for  hcSr  and  his  benefit 
respectively,  under  the  fifth  and  sixth  clauses  of  this  wiU>  should 
fail  and  be  of  no  effect,  then  in  that  case  I  give  and  bequeath 
and  direct  my  executors  to  convey,  pay  over  and  distribute  the 
parts  herein,  so  given  and  bequeathed,  in  trust,  for  her  or  his 
benefit,  to  my  next  heirs  by  blood  according  to  the  Statute 
of  Diatributicm  of  the  State  of  New  York." 

If  the  remainders  are  to  be  considered  as  vested  at  the 
testator's  death,  which  occiured  in  1899,  the  defendant  Peny 
is  entitled  to  one-third  of  the  trust  fund.    On  the  other  hand; 
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if  the  remainder  vested  upon  the  death  of  the  life  tenant,  wfaieh 
occurred  in  1918,  he  receives  but  a  two-elevenths  interest. 

The  trial  court  found  that  the  remainder  was  ndt  a  vested 
one.  The  learned  court  (See  108  Misc.  Rep.  514)  refied  priii- 
cipally  upon  the  fact  that  this  was  a  '^  divide  and  pay  over  " 
bequest  and  upon  the  point  that  the  life  tenant,  if  the  remainder 
were  to  be  regarded  as  vested,  would  take  not  only  the  life 
estate,  but  also  a  one-fourth  interest  in  the  trust  fund  as  one 
of  the  heirs  at  law. 

As  to  the  last-mentioned  consideration  it  has  b^n  frequently 
held  that  there  is  no  incongruity  in  a  Itfe  tenant  having  a 
vested  interest  in  a  portion  of  the  remainder.  In  Connotty 
V.  Connolly  (122  App.  Div.  492,  495)  it  was  held  that  the 
fact  that  the  five  children  of  the  testator  "  were  atoo  bene- 
ficiaries of  the  trust  created  for  thor  respective  lives  is  no 
obstacle  to  their  taking  vested  remainders,  limited  up(m  said 
trust  estate,"  citing  Doane  v.  Mercantile  Trust  Co.  (160 
N.  Y.  494)  and  cases  therein  cited  on  page  499. 

In  United  States  Trust  Co.  v.  Terry  (1^7  App.  Div.  152) 
the  residuary  clause  of  a  will  provided  that  upon  the  happ^iing 
of  certain  contingencies  therein  described,  the  readue  of  the 
testator's  estate  was  ^ven  ^'  imto  my  heirs  at  law  and  nesrt 
of  kin,  living  at  the  time  of  my  decease." 

The  court  in  construing  the  effect'  of  the  last^udted  words 
stated  (at  p.  160) :  ''  The  provisions  of  the  resid'iiary  clause 
are  substitutional,  one  person  or  class  ttang  substituted  far 
another.  The  determinative  event  in  each  case  is  the  death 
of  the  testator,  none  other  being  expressed  or  implied.  Each 
person  or  class  takes  all  or  none  of  the  residue.  It  is  not 
convincing  to  suggest  that  the  testator  must  have  meant 
something  other  than  his  words  plainly  import  upon  the 
assumption  that  it  is  an  incongruity  intolerable  in  law  for 
the  life  beneficiary  of  a  trust,  the  fimds  of  which  by  the 
terms  of  the  will  and  codicil  may  be  invested,  in  securities 
of  fluctuating  value,  to  have  a  vested  remainder  in  the  surplus 
of  the  corpite  of  the  trust  fund  after  the  payment  of  demon- 
strative legacies  large  in  amount  to  legatees  uncertain  in 
number."  (Citing  Doane  v.  Mercantile  Trust  Co.,  supra,  and 
oth^  cases.) 

In  Sinumson  v.  WaJler  (9  App.  Div.  503,  615)  the  eourt 
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said:  "  Where  the  gift  is  of  a  life  int^est,  and  upon  the  failure 
of  the  remainder  the  residuary  estate  passes  to  the  neKt  of 
kin,  which,  in  this  case,  must  necessarily  be  the  next  of  kin 
under  the  statute,  it  has  been  expressly  decided  by  courts 
of  the  highest  authoity  in  England  that  the  life  tenant  being 
one  of  the  next  of  kin  does  not  prevent  a  share  of  the  residuaiy 
estate  passing  to  him/' 

That  case  was  referred  to  in  Doane  v.  Mercantile  Trust 
Co.  (jsupra)  in  the  following  language:  ^'  Mr.  Justioe  Pattebson 
in  an  able  opinion  in  Simonson  v.  Waller  (9  App.  Div,  503), 
which  was  the  case  of  a  foreign  will,  points  out  that  the  law 
of  England  does  not  exclude  the  life  tenant  from  the  next  of 
kin  existing  at  time  of  testator's  death. 

''The  following  English  cases  are  cited  as  bearing  upon 
the  point:  In  re  MorUy's  TrustB  (25  Weekly  Kep.  825); 
Wharton  v.  Barker  (4  Kay  &  J.  483);  BuUock  v.  Dowries  (9 
H.  of  K  Cases,  1);  Pearce  v.  Vincent  (1  Cr.  &  M.  598),  which 
involves  a  devise  of  real  estate;  Urquhart  v,  Urquhart  (13 
Sim.  613),  as  to  personalty;  Seifferth  v.  Badham  (9  Beav. 
370);  Nicholson  v.  Wilson  (14  Sim.  549);  Jarman  on  Wills 
(5th  Am*  from  4th  London  ed.,  vol.  2,  page  677,  and  additional 
cases  cited  at  page  680^  note  i)." 

A  review  of  the  authorities  shows  an  unbroken  line  of 
decisions  both  in  England  and  in  this  State  holding  that 
the  fact  that  the  life  tenant  is  also  one  of  the  next  of  kin 
does  not  prevent  a.  share  in  the  remainder  from  being  vested 
in  him. 

As  to  the  application  of  the  so-called  ''  divide  and  pay 
over  "  rule  of  construction,  it  has  been  held  that  this  rule 
bemg  merely  a  canon  of  construction,  must  be  subsidiary 
to  the  general  intention  of  the  testator  as  expressed  in  the 
wiU.  In  Fulton  Trust  Co.  v.  PhiUips  (218  N.  Y.  573,  582, 
583)  the  court  said;  ''  The  '  divide  and  pay  over  rule  '  like 
all  other  rules  which  courts  utilize  to  aid  in  the  interpretation 
of  wills  is  available  to  facilitate  them  in  ascertaining  the 
real  intention  of  the  testator.  In  searching  for  the  inten- 
tion of  the  testator,  where  there  is  nothing  in  the  will 
whidb  bespeaks  a  contrary  pmpose,  the  '  divide  and  pay 
over  rule '  may  furnish  valuable  aid.  Notwithstanding  the 
mticism  to  which  the  rule  has  been  subjected  [Dickersonv. 
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Sheehy,  156  App.  Div.  101;  affd.,  209  N.  Y-  592],  we  recognize 
the  force  of  the  rule  and  have  not  hesitated  to  give  it  effect 
when  to  do  so  aids  in  the  discovery  of  the  intention  of  the 
testator/' 

It  is  well  settled  that  the  law  favors  the  vesting  of  estates. 
Thus  in  Hersee  v.  Simpson  (154  N.  Y.  496,  500)  the  court 
said:  "  The  rule  is  well  settled  in  this  State  that  a  remainder 
is  not  to  be  considered  as  contingent  in  any  case  where,  con- 
sistently with  the  intention  of  the  testator,  it  may  be  construed 
as  being  vested.'' 

An  examination  of  paragraphs  "  Fourth  "  and  ''  Eighth  "  of 
the  will  above  quoted  discloses  that  the  testator  thereby  pro- 
vided that  if  his  sister  Jeannie  McKewan  should  predecease 
him  then  the  iour-twenty-seconds  of  his  estate,  by  article 
"  Fifth  "  of  the  will,  shall  at  once  be  paid  over  to  his  ''  next 
heirs,"  meaning  of  course,  those  who  were  his  heirs  upon  his 
death. 

As  was  stated  m  Matter  of  Birks  (69  L.  J.  Ch.  [N.  S.]  124; 
81  L.  T.  [N.  S.]  741) :  "  It  is  not  a  canon  of  construction, 
but  only  a  concise  way  of  putting  a  principle  of  common 
sense,  to  say  that  when  a  testator  has  made  a  dictionary  for 
himself,  we  must  look  at  that  to  see  in  what  sense  he  has 
used  the  words  in  his  will.  *  *  *  If  we  find  from  a  will, 
as  we  do  here,  that  a  testator  has  used  a  word  in  a  particular 
sense,  we  must  give  it  that  meaning  wherever  it  occurs  in 
the  will." 

Applying  the  rule  stated  in  the  Birks  case  to  the  case  at 
bar  we  have  the  unmistakable  fact  that  in  paragraphs ''  Fourth  " 
and  "  Eighth  "  of  the  will,  the  words  "  next  heirs  "  meant 
the  heirs  living  at  the  time  of  testator's  death.  It  thus 
inevitably  follows,  if  we  adopt  a  uniform  construction  of 
the  words  used  by  the  testator,  that  the  words  "  next  heirs  " 
used  in  paragraph  ''  Fifth  "  nieant  the  heirs  living  at  the  time 
of  his  death. 

In  a  case  arising  upon  a  quite  similar  state  of  facts  {Matter 
of  Embreey  9  App.  Div.  602;  affd.  on  the  opinion  of  the  court 
below  in  154  N.  Y.  778)  the  rule  was  laid  down  that  '*  Even 
though  there  be  no  other  gift  in  the  will  than  that  contained 
in  a  direction  to  pay  or  (ttstribute  in  the  future,  yet  if  such 
payment  or  distribution   appear  to  be  postponed   for  the 
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conyenienoe  of  the  estate  only  (as  to  let  in  some  intenaediate 
estate),  the  ulterior  legatees  will  take  a  vested  interest  at 
the  death  of  the  testator." 

An  examinaticMi  of  the  will  in  question  shows  clearly  that 
the  only  reason  for  postponing  the  pajment  to  the  remainder* 
mab  of  ih^  property  G<»is1atuting  the  trust  fund  created  for 
the  benefit  of  Jeannie  McKewan  was  to  provide  for  her 
the  in(k»ne  thereon  during  her  life. 

The  appdlant's  contention  that  the  case  falls  directly 
within  the  rule  of  MoUer  oj  Embree  is  convincing  and  the 
interest  of  the  remaindemian  under  the  authority  of  that 
decision  must  be  held  to  have  been  vested  at  the  deat^  of  the 
testator. 

The  contention  of  the  respondmxt  that  the  Embree  case 
has  in  e£fect  been  overruled  by  the  Court  of  Appeals  in  Wright 
V.  Wright  (225  N.  ¥•  329)  is  not  sound.  The  estate  in  the 
Wright  case  was  contingent  upon  a  condition  that  '^  it  [the 
library]  shall  be  maintained  at  all  times  as  a  free  circulating 
library."  Such  a  bequest  was  clearly  conditional  and  did 
not  oome  within  the  definition  of  a  vested  estate  as  stated  in 
section  40  of  the  Real  Property  Law,  which  reads  as  follows; 
*'  A  future  estate  "^  "^  ''^  is  vested  when  there  is  a  person 
in  being,  who  would  h^ve  an  immediate  right  to  the  possession 
of  the  prop^y,  on  the  det^mination  of  all  the  intermediate 
or  precedent  estates.  It  is  contingent  while  the  person  to 
whom  or  the  event  on  w)uch  it  is  limited  to  take  effect  remains 
uncertain.'' 

The  present  case,  on  the  other  hand,  falls  directly  within 
the  f or^idng  definition  of  a  vested  estate. 

By  the  use  of  the  word  '^  next "  in  conjunction  with  the 
word  '^  bars/'  the  testator  has  with  particular  certainty  indi- 
cated that  the  word  "  heirs  "  be  given  its  primary  technical 
meaning,  that  is,  the  heirs  immediately  following  him  at  his 
death.  Black's  Law  Dictionary  defines  '^  next ''  as  "  nearest; 
doeest;  immediately  following/'  Any  other  construction 
would  have  the  double  effect  of  erasing  the  word  "  next "  from 
the  mil  entirely,  and  of  disr^arding  or  distorting  the  mean* 
ing  of  the  word  ^'  heirs."  Unless  the  term  '^  next  heirs  "  means 
the  heirs  at  testator's  death,  the  word  ^'  next "  can  have  no 
possible  significance  or  office.    As  the  court  says  in  Matter 
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of  Bueckner  (226  N.  Y.  440,  443):  "  Words  are  iievear  to  be 
rejected  as  meaningless  or  repugnant  if  by  any  reasonable 
construction  they  may  be  made  consistent  and  sigmfieant. 
Excision  is  a  *  desperate  remedy '  {Adams  v.  Mas^ey^  184 
N.  Y.  62,  69)." 

If  the  term  "  heirs  "  be  deemed  otherwise  an]A)iguoii8  then 
the  testator  has  himself  defined  his  use  of  it  fmd  resolved  the 
ambiguity  beyond  cavil  m  the  "  Fourth "  Mid  "  ESghth  ^' 
paragraphs  of  his  will.  The  testamentary  scheme  planned  a 
division  of  the  estate  into  twenty-two  equal  parts.  In  the 
last  subdivision  of  paragraph  "  Fourth  "  he  dii^oses  of  fcnnr 
of  the  twenty-two  parts  by  the  following  language:  "Four 
other  of  said  twenty-two  parts  to  my  sister  Jeannie  MeKew«ai, 
if  she  be  living  at  the  time  of  my  death,  for  her  own  use  and 
benefit  forever,  and  if  die  be  then  dead,  th«i  to  my  nert  heirs 
by  blood  to  be  distributed  between  them  by  my  executors 
according  to  the  Statute  of  Distribution  d  the  State  of  New 
York." 

And  in  the  "  Eighth  "  paragraph  he  provided  r  "  In  ease 
of  the  death  of  my  sister,  Jeannie  McKewan  or  of  my  nephew, 
William  A.  McKewan,  before  me,  by  reason  whereof  any  of 
the  trusts  herein  mentioned  and  created  for  her  and  his  benefit 
respectively,  imder  the  fifth  and  sixth  clauses  of  this  will, 
should  fail  and  be  of  no  eflfeet,  then  in  that  ease  I  give  and 
bequeath  and  dfa-ect  my  executors  to  convey,  pay  over  and 
distribute  the  parts  herein  so  given  and  bequeathed,  in  trust, 
for  her  or  his  benefit,  to  my  next  heirs  by  blood  aieeording 
to  the  Statute  of  Distribution  of  the  State  of  New  York/' 

Obviously  the  testator  knew  that,  if  the  altesmatave  pro- 
visions in  these  two  paragraphs  in  favor  of  his  next  heirs  by 
blood  were  to  take  effect  at  all,  they  must  take  effect  at  his 
death.  We  have  here  a  situation  quite  analogous  to  that 
presented  to  the  Comi  of  Ap^)eals  in  Matter  of  T^mken  (131 
N.  Y.  391,  406,  407),  where  the  court  said:  "  It  is  quite 
difficult  to  conceive  that  the  testator  used  the  words  '  my 
children '  in  an  ambulatory,  changing  or  ambiguous  manner; 
that  in  his  thought  it  meant  or  might  mean  four  of  tJiem  at 
his  death,  three  of  them  upon  a  sale  under  the  fiftJi  clause, 
two  of  them  at  a  sale  under  the  sixth  clause,  and  one  or  none 
at  the  end  of  the  trust  if  such  deaths  should  occur  along  the 
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Ime;  and  that  without  aay  specific  words  of  survival  or  any 
appropriate  provision  for  the  emergencies.  It  is  more  reason- 
able to  say  that  the  phrase  used  in  one  sense  at  the  beginning 
and  at  the  end  of  the  will  was  used  in  the  same  sense  in  the 
clause  of  distribution/^ 

In  the  case  at  bar  if  the  trial  coiu^t's  interpretation  is  to 
stand,  the  testator^s  next  heirs  signify  one  set  of  persons 
under  the  "  Fourth ''  and  "  Eighth  "  paragraphs,  a  Cerent 
set  under  the  "Fifth"  paragraph,  and  a  still  different  set 
under  the  "  Sixth  "  paragraph  (which  sets  up  a  trust  in  favor 
of  William  A.  McEewan  in  language  similar  to  that  of  tlie 
"  Fifth  "  paragraph).  Such  an  inconsistent  use  of  language 
should  not  be  imputed  to  the  testator,  if  it  can  be  avoided. 

The  judgment  should  be  modified  in  accordance  with  the 
foregoing  views,  and  as  so  modified  affirmed. 

Clakkx,  p.  J.,  Laughlin,  Dowling  and  Page,  JJ.,  concur. 

Judgment  modified  in  accordance  with  opinion,  and  as 
so  modified  aflSrmed.    Settle  order  on  notice. 


Adouv    Bulova,    Respondent,    v.    £.    L.  Babnett,  Inc., 

Appellant. 

First  Department,  July  9,  1920. 

riniilium  —  mtmwwr  —  aeMen  en  aMifiMd  daint  ^  Mp«rat«  def mum 
eontainlng  f«n«r»l  denials  —  when  denials  should  be  strioken 
oat  —  scandalous  matter  not  constituting  defenses  —  when 
defense  mi|st  be  tested  by  demurrer  and  not  stricken  out  as 
irrelevant  and  redundant  —  negative  pregnant  —  rules  for  pleading 
aftrmaitlve  defenses  stated. 

Where  the  plaintiff  suee  on  an  assigned  olaim,  and  the  defendant,  while 
admitting  that  certain  servioes  were  rendered  and  materials  furnished 
by  the  assignor,  denies  each  and  every  other  aUegation  of  the  complaint, 
the  defendant  is  not  entitled  to  incorporate  such  general  denials  in  separate 
defenses  subsequently  pleaded  and  such  denials  will  be  strioken  out  on 
motion. 

An  entire  defense,  even  though  it  be  insufficient  in  law,  cannot  be  strioken 
out  as  irrelevant  and  redundant,  but  immaterial  facts  which  could  not 
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properly  be  reodved  in.  evidenoe  and  whioh  are  ineorporated  in  an  ansver 
solely  to  insult  the  plaintiff  and  not  to  pcoteot  the  defendant  mi^  be 
stricken  out  on  motion  as  scandalous. 

While  the  sufficiency  of  a  defense  must  be  tested  by  demurrer  and  not  by 
a  motion  to  strike  out,  yet  where  scandalous  matter  has  been  inserted 
in  an  answer  solely  to  insult  the  plaintiff,  the  plaintiff  is  not  required  to 
admit  the  scandalous  matter  by  demurrer,  but  suoh  answer,  although 
alleged  as  a  separate  defense,  may  be  stricken  out  as  seandaloiifl. 

Where  the  defendant,  as  a  separate  defense,  attempts  to.aHegd  that  the 
assignment  to  the  plaintiff  is  void,  being  in  contravention  of  section  66 
of  the  Stock  Corporation  Law,  the  sufficiency  of  the  defense  must  be 
tested  by  demurrer  and  it  cannot  be  stricken  out  as  irrelevant  and 
redundant  on  motion,  even  though  the  allegations  be  not  sufficient  to 
constitute  a  defense. 

A  separate  defense,  which  allqgeB  payment  to  and  an  aooount  stated  with 
the  plaintiff's  assignor  prior  to  notice  of  aRHignmwit,  should  not  also 
plead  a  general  denial  which  will  be  stricken  out  on  motion. 

Where  the  defendant  alleges  in  a  separate  defense  that  pa3anent  was  made 
to  the  plaintiff's  assignor  before  notice  of  any  "  valid  "  assignment,  there 
is  a  negative  pregnant  and  the  defendant  will  be  required  to  make  the 
defense  definite  and  certain. 

The  rule  is  well  stated  that  a  general  denial  in  an  affirmative  defense  is 
always  improi>er  and  that  a  specific  denial  cannot  Ibe  included  in  an  affirma- 
tive defense  unless  essential  to  make  that  defense  complete  and  available. 
Therefore,  general  denials  and  unnecessary  specific  denials  may  be  stricken 
out  of  affirmative  defenses.  As  a  corollary  to  this  rule,  where  there  is 
an  allegation  of  fact  in  the  complaint  which  if  admitted  would  defeat 
the  defense,  a  specific  denml  of  that  fact  in  the  separate  defense  is  proper, 
and  such  a  denial  cannot  be  stricken  out. 

The  above  rules  apply  to  denials  in  affirmative  defenses  which  are  statements 
of  new  matter  constituting  a  defense  and  not  to  allegations  of  matter 
provable  under  a  general  at  spedfio  denial  whiek  are  flometimeB 
denominated  negative  defenses. 

Appeal  by  the  defendant,  E,  L.  Bamett,  Inc.,  from  that 
part  of  an  order  and  determination  of  the  Appellate  Term  of 
the  Supreme  Court,  First  Departmeat,  caitered  in  thfi  oflSce  of 
the  clerk  of  the  county  of  New  York  on  the  16th  day  of 
March,  1920,  modifying  an  order  of  the  City  Court  of  the 
City  of  New  York. 

Nathan  G.  Goldberger  of  counsel  [Paul  M.  Crandell  with 
him  on  the  brief],  Frederick  W,  Sparks,  attorney,  for  the 
appellant. 

George  Cohen  of  counsel  [Sanjord  H.  Cohen,  attorney],  for 
the  respondent. 
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Page,  J.; 

The  questions  directly  involved  in  this  case  were  quite 
ample  and  w&re  ocxrectly  decided  by  the  Appellate  Tenn  (111 
Misc.  Rep,  150).  We  would  be  content  to  affirm  the  detenni- 
nation  with  a  minor  modification  without  opinion  were  it  not 
for  the  fact  that  the  learned  justices  of  that  court  have  sent  the 
case  here  for  review  and  have  written  a  long  opinion  with  the 
purpose  of  formulating  certain  rules  with  reference  to  Code 
pleadings,  and  evidently  desire  an  escpression  of  opinion  from 
this  court  upon  the  subject  of  the  opinion. 

The  action  was  brought  on  an  assigned  claim  for  $1,416.80, 
the  agreed  price  and  reasonable  value  of  certain  work,  labor 
and  servioes  performed  and  materials  furnished  at  the  special 
instance  and  request  of  the  defendant  by  the  plaintiff's  assignor, 
the  S.  S.  Gorpomtion. 

The  answer  in  the  1st  paragraph  ^  denies  each  and  every 
allegation  contained  in  paragraphs  marked  Third,  Fourth, 
Fifth  and  Sixth  ol  plaintiff's  complaint,  except  admits  that 
certain  services  were  rendered  and  materials  furnished  by 
the  S.  S.  Corporation  for  this  defendant."  In  other  words, 
the  incorporatibn  of  the  defendant  and  the  steamship  corpora- 
tion are  admitted  and  that  certain  services  were  rwdered 
and  materials  furnished  by  the  S.  8.  Corporation  for  the 
del  aidant,  but  each  and  every  other  allegation  of  the  complaint 
is  denied.  The  answer  then  sets  up  five  separate  defenses, 
in  each  of  which  the  1st  paragraph  of  the  answer  is  repeated 
verbatim.  The  plaintiff  moved:  1.  To  strike  out  the  para- 
graph which  incorporated  the  denials  in  each  separate  def  enas. 
2.  To  make  definite  and  certain  the  allegations  in  the  first 
and  second  defenses  wharein  it  states  '•  that  such  payment 
[from  defendant  to  plaintiff's  assignor]  was  made  prior  to 
notice  to  it  [defendant]  of  any  valid  assignment,  and  to  any 
valid  alignment  to  plaintiff  by  the  S.  S.  Corporation^"  in  that 
it  is  not  apparent  whether  the  defendant  means  to  plead  that 
it  received  a  notice  of  a  valid  assignment  after  having  paid  the 
money,  or  whether  it  never  received  any  notice  of  an  assign- 
ment, or  whether  it  received  a  notice  of  assignm^it  but 
wishes  to  allege  that  the  assignment  itself  was  defective.  3. 
To  strike  out  as  irrelevant,  redundant  and  scandalous  para- 
graphs 11, 12  and  13  contained  in  the  fourth  defense.    4.  To 
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strike  out  as  irrelevant  paragraph  16  contained  in  ihe  fifth 
defense. 

This  motion  was  denied  in  the  City  Court,  except  that  the 
defendant  should  make  definite  and  oertain  its  second  defense 
by  stating  whether  or  not  it  received  any  notice  oi  assignm^it. 
The  Appellate  Term  modified  the  order  by  striking  out  all  the 
denials  in  the  separate  defenses  and  also  the  allegations  m  the 
11th,  12th  and  13th  paragraphs  of  the  fourth  defense,  exc^t 
that  the  assignment  to  the  plaintiff  was  without  consideration. 

The  modification  of  the  order  by  striking  out  the  scandalous 
matter  was  proper.  The  appellant  argues  that  the  effect 
of  this  is  to  strike  out  the  entire  def^ise.  The  facts  alleged, 
except  possibly  that  the  assignment  was  without  consideration, 
do  not  constitute  a  defense  and  have  been  inserted  in  the 
answer  solely  to  insult  the  plaintiff  and  not  to  protect  the 
defendant.  They  are  inmiaterial  and  could  not  prop^ly  be 
received  in  evidence.  Where  this  is  the  case  such  allegations 
may  be  stricken  out,  although  it  has  been  stated  gmerally, 
''  that  an  entire  defense,  even  though  it  be  insufficient  in  law, 
cannot  be  stricken  out  as  irrelevant,  redundant  or  scandalous." 
{Gibson  v.  McDonald,  139  App.  Div.  51,  52.)  TbsA  case 
and  those  cited  in  the  opinion  w^>e  cases  where  the  motion 
was  made  to  strike  out  as  irrelevant  and  redundant,  and  not 
as  scandalous.  It  is  true  that  the  sufficiency  of  a  d^a[ise 
must  be  tested  by  demurrer  and  not  by  motion  to  strike  out; 
nevertheless,  "  where  scandalous  matter  has  been  inserted  in 
an  answer  solely  to  insult  the  plaintiff  and  not  to  protect 
the  defendant,  the  plaintiff  is  not  required  to  admit  the 
scandalous  allegations  by  demurrer,  but  such  answer,  althou^ 
alleged  as  a  separate  defense,  may  be  stricken  out  as  scandalous. 
The  necessity  of  the  case  naakes  this  exception  to  the  rule." 
{Hanson  Co.  v.  CoUieVy  119  App.  Div.  794,  795;  Persch  v. 
Weideman,  106  id.  553,  564;  Armstrong  v.  Phillips,  60  Hun, 
243,  244.)  The  court  property  refused  to  strike  out  the  16th 
paragraph  as  irrelevant  and  redimdant  It  is  neither.  It  is 
relevant,  because  it  has  reference  to  the  transaction  which  is 
the  subject  of  the  action.  It  is  an  attempt  to  all^e  that  the 
assignment  is  void  because  made  in  contravention  of  section 
66  of  the  Stock  Corporation  Law.  It  may  be  that  the  facts 
alleged  are  not  sufficient  to  constitute  a  def^ise  to  this  action, 
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but  that  question  must  be  raised  by  demuirer  and  not  by  a 
motion  to  strike  out.  The  first  separate  defense  allies  that 
the  work,  labor  and  services  peorformed  and  materials  furnished 
mentioned  in  the  c(»nplaint  ^ere  of  the  agreed  price  and 
reasonable  value  of  $1,293.75;  that  an  account  was  stated 
between  the  defendant  and  the  S.  S.  Corporation  and 
there  was  foimd  to  be  due  and  owing  to  it  the  sum  of  $1,293.75, 
and  that  the  defendant  paid  the  same  in  full  to  the  S.  S. 
Corporatian  '^pri^M*  to  notice  to  it  of  any  valid  assignment, 
and  to  any  valid  assignment  to  plaintiff  by  the  S.  S.  Cor- 
I)oration/*  The  first  portion  of  the  dcdfense  is  a  mere 
amplification  of  the  denial  of  the  allegation  of  the  complaint 
as  to  the  agreed  price  and  reasonable  value  of  the  work, 
labor  and  services  and  of  the  materials  furnished.  The 
second  portion  is  that  an  account  was  stated  and  payment 
in  full  made  to  plaintiff's  assignor  prior  to  notice  of  the  assign- 
ment. Cleariy,  denials  had  no  place  in  such  a  defense  and 
were  properly  ordered  stricken  out.  The  moticm  should  also 
have  been  granted  requiring  the  defendant  to  make  definite 
and  certain  the  allegation  as  to  notice  of  the  assignment. 
Such  an  allegation  is  not  the  proper  way  to  raise  the  question 
of  the  validity  of  the  assignment.  The  alle^tion  that  the 
payment  was  before  notice  of  any  valid  assignment  implies 
that  it  mi^t  have  had  notice  of  an  invalid  assignment,  and 
hence  is  a  negative  pregnant,  which  is  condenmed  in  all  forms 
of  pleading.  The  second  defense  is  a  plea  of  payment  by 
defendant  to  the  S.  S.  Corporation  and,  therefore,  is  a 
plea  of  confesfflon  and  avoidance  in  which  d^als  have  no 
place  and  were  properly  stricken  out.  The  third  def^ise  is 
a  plea  of  payment  by  the  S.  S.  Corporation  to  the  plaii^ 
tiff.  Hence  the  denials  were  properly  stricken  out.  The 
fourth  defense,  as  alleged,  wcxdd  also,  if  it  had  constituted  a 
defense,  have  beta  a  plea  (A  confession  and  avoidance.  Like- 
wise the  fifth,  to  whidi  we  have  hitherto  referred.  Therefore, 
all  these  denials  were  properly  ordered  stricken  out.  The 
learned  Appellate  Term  evidently  disagrees  with  the  decisi(m 
of  this  and  other  appellate  courts  that  a  denial  is  ever  proper 
in  a  defense. 

The  rule  is  well  settled  that  a  general  denial  in  an  affirmative 
defense  is  always  improper  and  that  a  specific  denial  cannot 
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be  included  in  an  afiirmative  defense  unleBs  eflfiestial  to  make 
that  defense  complete  and  available.  Therefore,  gweral  denials 
and  unnecessary  specific  denials  may  be  stricken  out  of 
affirmative  defenses.  (Haffen  v.  Tribune  A«m.,  126  App.  Div. 
675;  Mendelaan  v.  MargvUes,  157  id.  666;  Bimtein  v.  Bi$utemj 
158  id.  498.)  As  a  corollary  to  this  rule,  whero  there  is  an 
allegation  of  fact  in  the  complaint  which  if  admitted  would 
defeat  the  defense,  a  specific  denial  of  that  fact  in  the  separate 
defense  is  proper,  and  such  a  denied  cannot  be  stricloen  out. 
{Brookline  Nat  Bank  v.  MoerSy  19  App.  Div.  165;  Cohin  v. 
Mcertin,  68  id.  633;  Ivy  Courts  Realty  Co.  v.  MarUm,  73  id.  385; 
Dinkelspiel  v.  N.  F.  Evening  Jotmud  Co.,  91  id.  96,  99; 
Moot  v.  Bailey,  113  id.  889;  Empire  Truet  Co.  v.  Magee,  117 
id.  34,  38;  PuUen  v;  Seaboard  Trading  Co.,  166  id.  117,  120; 
Ferber  v.  Third  Street  Realty  Co.,  166  id.  736 ;  McDonald  v.  Press 
PvbUshing  Co.,  174  id.  463;  Pkmny  v.  Way,  175  id.  946; 
Metcalfe  v.  BUI  Board  Pvh.  Co.,  176  id.  859, 864;  Saeurhee,  Inc., 
V.  Jatison  Const.  Co.,  Inc.,  181  id.  662.) 

It  is  more  essential  that  a  rule  of  pleading  or  practice 
should  be  settled  and  consistently  followed  than  that  it 
should  be  scientifically  correct.  The  important  thing  to 
the  bench  and  bar  is  to  know  what  the  rule  is,  rather  than 
what  it  ought  to  be.  Therefore,  if  we  admitted  the  criticism 
of  the  learned  justices  of  the  Appellate  T^m,  or  those  con- 
tained in  a  publication  to  whidi  they  refer,  we  would  not 
at  this  time  deem  it  wise  to  change  the  rule.  It  may  be  that 
a  change  will  be  made  when  the  effort  is  made  to  simplify  the 
practice,  at  which  time  it  would  lead  to  less  ccmfusion.  Is 
the  charge  that  this  rule  is  contrary  to  all  systems  of  pleading 
prior  to  the  Code,  and  hence  unsci^itific,  well  founded?  The 
rule  had  its  foundation  in  the  opinion  of  the  Court  of  Appeals: 
''  The  allegations  of  the  complaint  not  denied  in  the  afiinn* 
ative  defense  are  for  the  purposes  of  the  question  now  pre- 
sented to  be  denned  admitted.  The  affirmative  defense  is 
to  be  treated  as  a  separate  plea,  and  the  defendant  is  not 
entitled  to  have  the  benefit  at  denials  made  in  another  part 
of  the  answer,  unless  repeated  or  incorporated  by  reference 
and  made  a  part  of  the  affirmative  defense."  {Douglass  v. 
Phenix  Ins.  Co.,  138  N.  Y.  209, 215.)  It  may  be  that  it  would 
have  been  better  and  more  consonant  with  the  Code  lystem 
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of  pleading  if  tbe  Court  of  Appeals  had  stated  that  a  fact 
once  denied  in  an  answer  is  to  be  deemed  denied  in  any  part 
of  the  answer  where  a  denial  of  that  fact  is  essential,  and 
that  such  denial  need  not  be  repeated.  But  it  did  Hot  so 
state.  It  is  said,  however,  that  in  common*law  pleading 
there  could  be  a  traverse  and  pleas  by  way  of  confession  and 
avddance;  and  that  no  traverse  was  necessary  or  proper  in 
the  plea;  and  that  the  Code  '*  statem^it  of  any  new  matter 
cmistituting  a  defense  "  (Code  Civ.  Proc.  §  500),  was  merely 
a  substitnte  for  such  plea  of  confession  and  avoidance.  This, 
however,  is  not  entirely  accul^te.  The  Code  of  Procedure 
was  authorized  at  the  time  that  the  Court  of  Chancery  became 
consolidated  with  the  Supreme  Court,  and  one  tribimal  was 
given  jiuisdiction  in  law  and  equity.  The  Commissioners 
then  appointed  prepared  a  Code  which  abolished  all  forms  of 
action  and  all  technical  forms  of  pleading,  and  established  a 
system  of  pleajling  to  be  adapted  to  any  relief,  whether  l^al 
or  equitable,  which  the  facts  alleged  would  warrant.  In 
doing  this  they  discarded  the  technical  and  artificial  common- 
law  pleading  artd  approximated  more  nearly  equity  pleading. 
In  equity  the  pleas  were  not  of  necessity  by  way  of  confession 
and  avoidance  The  form  for  the  beginning  of  a  plea  in  equity 
was  "  the  defendant,  by  protestati(m,  not  confessing  or  acknowl- 
ed^ng  the  matiers  and  things  in  and  by  said  bill  set  forth  and 
allied  to  be  true,  in  such  manner  and  form  as  the  same  are 
thereby  and  therein  set  forth,  for  plea."  (3  Daniell  Ch.  PL  & 
Pr.  I6th  Am.  ed.]  *2094.)  Under  the  old  Chancery  practice, 
if  the  bill  contained  allegations  which  if  true  would  defeat  the 
bar  set  up  by  the  plea,  an  answer  spedficsJly  drying  these 
facts  was  filed  in  support  of  the  plea.  (Story's  Eq.  PL  §  681 
et  seq.)  Where,  therefore,  a  complaint  alleges  facts  which  if 
admitted  would  defeat  the  separate  defense,  set  forth  in 
the  answer,  in  order  to  be  complete  in  itself,  such  facts  should 
be  denied  in  strict  analogy  to  the  old  f cvm  of  equity  pleading. 
We  have  then  in  this  rule  a  combination  of  the  former  practice; 
where  the  new  matter  constitutes  a  defense  by  way  of  con- 
fession and  avoidance,  no  denial  is  proper  in  the  defense, 
but  when  there  is  some  fact  alleged  in  the  complaint  which 
if  admitted  would  defeat  the  defense,  such  fact  should  be 
specifically  denied  in  the  defense. 
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In  this  opinion  we  are  dealing  with  denials  in  affirmative 
defenses,  which  are  statements  of  new  matter  constituting  a 
defense  (Code  Civ.  Proc.  §  500),  and  not  yrith  all^atioos  of 
matter  provable  under  a  gweral  or  specific  denial  which  are 
sometimes  denominated  negative  defenses. 

For  the  reason  above  given,  the  order  should  be  further 
modified  by  requiring  the  defendant  to  make  definite  and 
certain  the  first  def^ise  by  stating  whether  it  received  any 
notice  of  any  assignment,  and  as  mocUfied  the  det^mination 
of  the  Appellate  Term  is  affirmed,  with  tei  dollars  costs  and 
disbursements  to  the  respondent. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Gbeenbaum,  JJ., 
concur. 

Order  modified  as  stated  in  opinion,  and  as  so  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to 
respondent. 


Julius  Goldstein  and  Iseasl  G014DSTEIK,  Copartners, 
Trading  under  the  Name  and  Style  of  American  Art 
Novelties,  Respondents,  v.  Societa  Veneeiana  Per 
L'Industria  Delle  Conterie,  Defendant,  Impleaded  with 
Banca  CoMMERaALE  Italiana,  Appellant. 

First  Department,  Jxily  9,  1«20. 

Sales  —  Personal  Property  Law,  sections  120  and  121,  relating  to 
attachment  and  creditors'  remedies  to  reach  negotiable  docu- 
ments, construed  —  when  injunction  granted  in  attachment 
action  restraining  negotiation  of  biUs  of  Imding  —  when  attach- 
znent  granted  — when  bill  of  lading  non^negotiable  —  remedy  of 
attaching  creditor  where  transfer  of  title  from  debtw  was 
fraudulent  —  injunction  pendente  lite. 

Under  sections  120  and  121  of  the  Personal  Property  Lav,  relating  to 
attaohment  or  levy  upon  goods  for  which  a  negotiable  document  has 
been  issued  and  to  creditors'  remedies  to  reach  negotiable  documents, 
an  injunction  can  be  granted  in  an  attachment  action  only  where  the 
document  is  negotiable  and  is  owned  by  the  debtor. 

The  aforesaid  sections  and  sections  210  and  211  of  the  Personal  Property 
Law,  relating  to  biib  of  lading,  and  sections  110  and  111  of  the  Qeneral 
Business  Law,  relating  to  warehouse  receipts,  would  seem  to  provide 
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for  the  attnalmieat  of  goods,  the  iwoperty  of  the  debtor,  whioh  had  beoi 
delivered  by  the  owner  or  by  a  per$oii  whose  act  in  oonvejing  the  title 
to  them  in  good  faith  would  bind  the  owner  to  a  oairier  and  a  negotiable 
bin  of  lading  issued,  or  to  a  warehouseman  and  a  negotiable  receipt  issued; 
they  cannot  be  attached  by  a  creditor  whose  debtor  U  the  oumer  of  the 
negotiable  bin  of  lading  or  waiehouse  receipt  unless  the  negotiable 
domiment  is  delivered  up  or  its  negotiation  enjoined. 

Honoe,  a  purchaser  in  an  action  against  a  foreign  oorpocution  for  its  failure 
to  deliver  goods  equal  to  sample  is  not  entitled  to  an  injunctiooi  against 
one  not  a  party  to  the  acticm  restraining  it  during  the  pendency  of  the 
action  from  negotiating  or  otherwise  disposing  of  non-negotiable  bills  of 
lading  of  another  shipment  of  goods. 

A  bin  of  lading  which  requires  delivery  of  the  goods  to  i>ersons  named  or 
to  their  assigns  which  does  not  contain  the  words  '*  order  of  "  is  noi»- 
negotiaUe. 

Where  the  title  to  such  property  is  in  another  than  the  debtor,  but  it  is 
claimed  that  the  transfer  of  the  title  from  the  debtor  was  void  as  fraudulent, 
there  is  open  to  the  attaching  creditor  aid  under  the  Code  of  Civfl 
Procedure  (§{  655,  677-680),  whioh  provides  a  remedy  in  substitution 
for  that  of  equitable  attachment,  but  in  such  actions  the  person  in  "whofle 
poooeoBion  the  goods  or  the  document  of  titie  is  nuist  be  made  a  party 
and  given  an  opportunity  to  be  heard* 

An  injunction  pendente  lUe  vot^s  be  issued  in  such  actions,  if  necessary  to 
secure  the  plaintiff's  rights  to  the  final  relief. 

Appeal  by  Banea  Commerciale  Italiaiia  from  an  oriter  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
Altered  m  the  office  of  the  clerk  of  the  county  of  New  Yoik 
on  the  14th  day  of  May»  1020,  granting  plaintiffs'  motion  for  an 
injunction  restraining  the  appellant,  not  a  party  to  the  acticm^ 
from  negotiating  or  othetrwise  difiposing  of  certain  bilk  of  lading 
duiring  the  pendency  of  the  action. 

Nathaniel  S,  Corwiriy  for  the  appellant. 

Harry  N.  Weasd  of  counsel  [Gilbert  &  Wea^d^  attom^fl],  for 
the  respondents. 

Page,  J. : 

The  defendant,  is  a  foreign  corporation,  orgamzed  and 
existing  under  the  laws  of  the  Kingdom  of  Italy,  and  having 
its  place  of  btisdness  in  Venice.  In  the  month  of  January,  1920, 
at  Venice,  the  defendant  agreed  to  sell  and  deliver  to  the 
plaintiffs  at  the  city  of  New  York,  a  large  quantity  of  glass 
beads,  of  the  aggregate  value  and  agreed  price  of  $30,372.90. 
Said  goods  were  alleged  in  the  complaint  herein  to  have  been 
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sold  by  sample  and  that  the  d^endant  represented  and  war- 
ranted that  said  beads  should  be  in  all  respects  equal  to  sample 
and  of  sound  merchantable  q\xality,  clean  and  free  of  all  defects. 
It  was  agreed  that  the  plaintiffs  should  pay  for  merchandise 
upon  presentation  to  them  at  their  place  of  business  in  New 
York  city  of  a  sight  draft  drawn  upon  them  by  the  defend- 
ant with  an  invoice  and  bill  of  lading  attached,  and  that 
plaintiffs  should  also  pay  freight  charges,  insurance  premiiuns. 
and  customs  dues.  On  or  about  March  3,  1920,  defendant 
caused  to  be  presented  a  sight  draft  for  $34,158.20  with  an 
invoice  for  said  amount  and  a  bill  of  lading  attached.  That 
invoice  showed  the  beads  scdd  as  aforesaid  to  plaintiffs 
with  additional  property.  The  plaintiffs  paid  said  A^t  and 
accepted  said  goods  and  paid  the  freight,  insurance  premiums 
and  customs  dues  thereon.  Upon  examination  the  plaintiffs 
discovered  that  the  beads  did  not  correspond  to  the  sample, 
and  that  the  beads  so  delivered  were  worth  $7,258.33  less  than 
they  would  have  been  if  in  all  respects  as  warranted  and  equal 
to  the  sample.  By  reason  thereof  the  plaintiffs  sued  to  recover 
the  simi  of  $10,524.58.  On  March  8, 1920,  there  was  presented 
by  the  New  York  agency  of  the  Banca  Conunerciale  Italiana 
to  the  plaintiffs  a  sight  draft  for  $12,012.90  with  invoice  and 
bills  of  lading  attached,  drawn  by  the  defendant  for  another 
fihipm^it  of  merchandise.  The  plaintiffs  reused  to  pay  the 
draft  or  to  accept  the  goods.  The  warrant  of  attachment 
issued  in  this  action  was  served  on  the  New  York  agency  of 
the  Banca  Commerciale  Italiana,  and  on  Hie  warehoud^nen 
with  whom  the  goods  were  stored,  by  serving  certified  copies 
of  the  warrant  with  notices  pursuant  to  section  649,  subdivision 
3,  of  the  Code  of  Civil  Procedure.  An  examination  was  had  of 
die  Banca  Commerciale  Italiana,  New  Yoiic  ag^ey,  and  <3ie 
manager  thereof  testified  that  the  drafts  were  not  received  by 
the  Banca  Commerciale  Italiana  for  collection  merely,  but 
that  the  bills  of  lading  attached  th^^to  belonged  to  the  said 
bank  and  that  his  claim  was  not  based  upon  personal  knowledge 
of  the  transaction,  but  upon  the  form  of  the  draft,  which 
showed  that  the  drafts  were  either  paid  for  in  cash  or  dis- 
counted by  the  Venice  branch  of  said  bank*  . 

The  phuntiffs,  upon  affidavits  and  a  copy  of  the  testimony 
taken  on  such  examination,  applied  for  and  have  obtained  an 
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injunction  restrainmg  the  Banca  Commerciale  Italiana  from 
n^otiating  or  otherwise  disposing  of  the  biUs  of  lading  during 
the  pendency  of  this  action.  For  this  novel  injunction,  granted 
in  an  action  at  law  to  recover  money  damages,  restraining  a 
person  who  is  not  a  party  to  the  action,  the  respondents  rely 
upon  sections  120  and  121  of  the  Personal  Property  Law. 

"  §  120-  Attadutient  or  levy  up<m  goods  for  which  a  nego- 
tiable document  has  been  issued.  If  goods  are  delivered 
to  a  baOee  l^  the  owner  oor  by  a  person  whose  act  in  oonveying 
the  title  to  thesm  to  a  purchaser  in  good  faith  for  value  would 
bind  the  owner  and  a  negotiable  document  of  title  is  issued  fc«r 
them  they  cannot  thereafter,  while  in  the  possession  of  such 
bailee,  be  attached  by  garnishment  or  otherwise  or  be  levied 
upon  under  an  execution  imless  the  document  be  first  surren- 
dered to  th^  bailee  or  its  h^otiation  enjoined.  The  bailee 
shall  in  no  ease  be  compelled  to  deliver  up  the  actual  possesmon 
of  the  goods  until  the  document  is  surrendered  to  him  oa^ 
impounded  by  the  court." 

This  section  is  a  part  of  article  5  of  the  Personal  Property 
Law  which  was  added  to  the  said  law  by  chapter  571  of  the 
Laws  of  1911,  and  has  become  known  as  the  Sales  of 
Goods  Act.  It  is  substantially  the  act  prepared  by  the 
Commissioners  for  the  Promotion  of  Uniformity  of  Legis* 
lation  in  the  United  States*  In  the  notes  of  the  Commis- 
sioners we  find  the  purpose,  of  this  section  thus  stated:  ''  If 
the  mercantile  theory  of  documents  of  title,  such  as  bills  of 
lading  and  warehouse  receipts,  w^e  carried  to  its  logical  ext^it» 
no  attachment  of  the  goods  represented  by  the  docum^st  or 
levied  upon  them  could  be  permitted  while  the  n^otiable 
document  was  outstanding.  For  the  mercantile  theoiy  i£l 
founded  upon  the  idea  that  a  n^otiable  document  of  title 
represents  the  goods  and  may  be  safely  dealt  with  on  that 
assumption.  For  one  and  the  same  reason  it  is  not  admissible 
for  the  bailee  to  deiivesr  the  goods  without  taking  up  an  out^ 
standing  negotiable  receipt  for  them,  and  for  the  law  to  allow 
attadunent  or  levy  upon  the  goods,  regardless  of  outstanding 
negotiable  documents.  *  *  *  It  was  thought  best  in 
this  draft  not  to  take  the  eoctreme  position  that  no  attach-r 
Bie&t,  garnishment  or  levy  could  be  made  on  property 
for  mrbioh  a  negotiabie  docmnent  was  outstanding,  but  to 
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cover  tlie  essential  practical  point  by  making  it  a  condition 
of  the  validity  of  such  seizure  that  the  negotiation  of  the 
document  be  enjoined  or  the  docum^it  impounded*  The 
following  section  expressly  gives  the  court  full  power  to  aid, 
by  injunction  and  otherwise,  a  creditor  seeking  to  get  at  a 
negotiable  document  and  the  property  covered  thereby,"  (See 
30  Am.  Bar  Assn.  Rep.  368,  369;  Bogert  Sale  of  Goods  in  New 
York,  170, 171.) 

Section  121  of  the  Pa:«onal  Property  Law  reads  as  foUows: 

"  §  121.  Creditors'  remedies  to  reach  negotiable  docu- 
ments. A  creditor  whose  debtor  is  the  owner  of  a  n^otiable 
document  of  title  shall  be  entitled  to  such  aid  from  courts  of 
appropriate  jurisdiction  by  injunction  and  otherwise  in  attach- 
ing such  document  or  in  satisfying  the  claim  by  means  thereof 
as  is  allowed  at  law  or  in  equity  in  regard  to  property  which 
cannot  be  readily  attached  or  levied  upon  by  ordinary  l^al 
process." 

Of  this  section  the  Commissioners  said:  ''As  the  right  of  legal 
garnishment  of  bailed  property  is  limited  by  the  preceding  sec- 
ticm,  section  40  [Personal  Property  Law,  §  121]  gives  the  cred- 
itor such  rights  as  are  included  under  the  heads  of  bills  of 
equitable  attachment  or  in  aid  of  execution."  (See  30  Am. 
Bar.  Assn.  Rep.  369;  Bogert  Sale  of  Goods  in  New  York,  173.) 

There  are  corresponding  sections  to  be  found  in  the  Bills  oi 
Lading  Act  (Pers.  Prop,  Law,  §§  210, 211,  as  added  by  Laws  of 
1911,  chap.  248)  and  the  Warehouse  Receipts  Act  (Gen.  Busi- 
ness Law,  §§  110,  111).  The  purpose  of  these  sections,  thus 
read  together,  would  seem  to  be  to  provide  for  the  attachment 
of  goods,  the  property  of  the  debtor,  which  had  been  delivered 
by  the  owner  or  by  a  person  whose  act  in  conv^ring  the  title 
to  them  to  a  purchaser  in  good  faith  for  value  would  bind  the 
owner,  to  a  carrier  and  a  negotiable  bill  of  lading  issued,  or  to  a 
warehouB^nan  and  a  negotiable  recdpt  therefor  issued,  and  such 
goods  cannot  be  attached  by  a  creditor  whose  debtor  is  the  owner 
of  the  n^otiable  bill  of  lading,  or  warrfiouse  receipt,  unless 
the  negotiable  dociunent  is  delivered  up  or  its  negotiatioa 
enjoined.  In  the  case  under  consideration  neither  of  the  pr&- 
requisities  to  the  granting  of  the  injimction  existed.  The 
debtor  was  not  the  owner  of  the  bill  of  lading.  The  evidence 
was  that  the  Banca  Commerciale  Italiana  was  the  owner 
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thereof.  The  bill  of  lading  did  not  have  the  words  "  order  of  " 
thereon  immediately  before  the  name  of  the  person  upon  whose 
order  the  goods  received  were  delivarable.  (Pers.  Prop.  Law, 
§§  188,  191,  as  added  by  Laws  of  1911,  chap.  248.)  The 
bill  of  lading  herein  read:  "  To  be  delivered  *  *  *  unto 
Messrs.  J.  D.  Smith  &  Co.,  or  to  his  or  their  assigns,^'  It 
was,  therefore,  a  non-n^otiable  bill.  (Pers.  Prop.  Law, 
§  190,  as  added  by  Laws  of  1911,  chap.  248;  Gubelman  v. 
Panama  R.  R.  Co.,  192  App.  Div.  165.)  It  is  only  where  the 
two  facts  exist  that  the  docmnent  is  n^otiable  and  is  owned 
by  the  debtor  that  an  iniunction  can  be  granted  in  the  attach- 
ment action.  Where  the  title  to  the  poroperty  ia  in  another 
than  the  debtor,  but  it  is  claimed  that  the  transfer  of  liie  title 
from  the  debtor  was  void  as  fraudulent,  there  is  open  to  the 
attaching  creditor  aid  from  courts  of  £4)propriate  jurisdiction 
by  way  of  bills  of  equitable  attachment. 

In  this  State  our  Code  of  Civil  Procedure  (§§  655,  677-680) 
provides  a  remedy,  by  the  sheriff  or  the  plaintiff,  in  substitu- 
tion for  that  of  equitable  attachment,  in  which  the  right  of  an 
attaching  creditor  to  maintain  an  action  in  equity  in  the  nature 
of  a  judgment  creditor's  action  is  established,  if  special  cir- 
cumstances justifying  such  action  are  shown  to  exist.  {People 
ex  rd.  Caa^naa  v.  Van  Buren,  136  N.  Y.  252, 260;  Whitney  v. 
Davis,  148  id.  256,  260.)  In  these  actions  the  person  in  whose 
possession  the  goods  or  the  document  is  must  be  made  a 
party,  and  given  an  opportunity  to  be  heard.  If  it  should 
appear  that  injimctive  relief  pendente  lite  was  neoessaiy  to 
secure  the  plaintiff's  rights  to  the  final  relief,  such  an  injuncv 
tion  may  be  issued  in  such  actions.     (Code  Civ.  Proc.  §  604.) 

llie  plaintiffs  have  not  shown  themselves  entitled  to  any 
of  the  relief  specified  in  sections  120  and  121  of  the  Personal 
Property  Law. 

TTie  order  will,  therefore,  be  revetised,  with  ten  dollars  costs 
and  dkbursements,  and  the  motion  denied,  with  ten  doIlarB 
costs. 

Clabke,  p.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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RoBEBT  Henry  Thorburn,  Appellant,  v.  John  J.  Mitchell 
and  Others,  as  Executors,  etc.,  Defendants. 

First  National  Bank  of  Port  Arthur,  Texas,  as  Admin- 
istrator of  John  W.  Gates,  Deceased,  and  as  Administrator 
of  Charles  G.  Gates,  Deceased,  Appearing  Specially  to 
Contest  the  Jurisdiction  of  the  Court  and  not  Otherwise, 
Respondent. 

First  Department,  July  9, 1920. 

Ezeeuton  and  administratom  —  when  action  tyrought  against  foreign 
executrix  does  not  abate  by  death  of  defendant  —  continuation 
of  action  by  substituting  foreign  administrator  with  will  asAeied  — 
process  —  serrice. 

Where  jurisdiotion  was  obtained  by  the  service  of  a  summons  and  complaint 
upon  a  foreign  executrix  personally  within  this  State  and  she  died  before 
answering,  the  action  may  be  revived  and  continued  against  a  foreign 
administrator  with  the  will  annexed  and  i^  is  not  naeessaiy  that  it  be 
continued  by  the  service  of  a  supplemental  summons  and  complaint 
upon  such  administrator  within  the  State.  But  such  order  of  substitution 
should  be  made  upon  notice  and  not  ex  parte. 

It  seems,  that  an  entirely  different  situation  is  presented  where  a  defendant 
sued  as  an  individual  dies,  for  his  foreign  executor  or  administrator  oaa 
only  be  brought  before  the  court  by  service  of  original  pciooess. 

Motion  for  reargument  of  an  appeal  by  tiie  plaintifiF, 
Robert  Henry  Thorbum,  from  an  order  of  th^  Supreme  Court, 
made  at  the  New  York  Special  Term  and  ^ateared  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  24th  day  of 
June,  1919,  which  in  part  and  on  certain  terms  atid  conditions 
granted  plaintiff's  motion  for  an  order  directing  that  Hke  aetion 
be  revived  and  continued  sigainst  the  First  National  Bank  of 
Port  Arthur,  Tex.,  as  administrator,  etc.,  and  that  said  bank 
be  substituted  as  defendant  in  the  place  and  stead  of  Ddilora 
R.  Gates,  deceased,  and  that  the  title  of  the  action  be  aotiended 
accordingly,  without  prejudice  to  any  of  the  proceedings 
already  had.     (See  Thorbum  v.  Gates,  191  App.  Div.  506.) 

Ben  Le  Roy  StoweU,  for  the  motion. 

Robert  Henry  Thorbum,  plaintiff  in  person,  opposed. 
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Page,  J.: 

The  attorney  for  the  respondent  on  this  motion  contends 
that  the  administrators  with  the  will  annexed  of  the  estate 
of  John  W.  Gates  and  of  Charles  G.  Gates  can  only  be  brought 
into  this  action  by  the  service  of  a  supplemental  summons 
and  complaint.  He  was  able  to  convince  the  court  at  Special 
Term  of  this  necessity,  and  also  that  such  service  could  only 
be  made  pensonally  within  the  State.  As  the  administrator 
with  the  will  annexed  in  each  instance  was  the  First  National 
Bank  of  Port  Arthur,  Tex.,  this  was  tantamount  to  holding 
that  there  was  no  way  in  which  the  court  could  retain  juris- 
diction of  the  cause  of  action. 

Jurisdiction  was  obtained  by  service  of  the  summons  and 
complaint  personally  within  this  State  upon  the  foreign 
executrix.  She  thereafter  and  before  answer  died.  An  action 
brought  £^ainst  a  person  in  his  representative  capacity  does 
not  abate  by  his  death,  resignation,  discharge  or  removal.  (1 
C.  J.  146, 158;  Code  Civ.  Proc.  §  755.)  "As  the  action  did  not 
abate,  but  is  still  in  court,  no  revivor  is  necessary.  It  is  a  mere 
question  of  bringing  in  the  proper  parties  to  continue  the 
action.  *  *  *  The  present  Code  abolishes  the  supplemental 
complaint,  and  now  all  applications  to  continue  an  action 
*  *  *  must  be  made  by  motion.  ♦  ♦  ♦  What  the  court 
was  compelled  to  do  upon  a  supplemental  smnmons  and  com- 
plaint under  the  Code  of  1877,  it  now  must  do  upon  motion." 
(Holsman  v.  St  Jokn,  90  N.  Y.  461,  484,  465,  following  Greene 
V.  MarUne,  21  Hun,  136;  affd.,  84  N.  Y.  648.)  An  admin- 
istrator 4e  bonis  non  takes  the  estate  where  his  predecessor 
left  it;  his  administration  is  a  mere  continuance  of  that  com- 
menced by  the  latter.  (Slocum  v.  English,  62  N.  Y.  494; 
HarrtiUon  v.  Crawford,  73  Misc.  Rep.  23;  Matter  of  Lynas,  175 
N.  Y.  Supp.  733.)  The  order  of  substitution  should  not  be 
made  ex  parte,  but  upon  notice.  {Pierce  y.  Supreme  Tent,,  K. 
of  M.,  140  App.  Div.  730.)  This  was  the  procedure  adopted 
in  this  case.  Notice  of  motion  was  served  upon  the  admin- 
istrator, and  attorneys  representing  it  appeared,  opposed  the 
motion  and  have  conducted  this  appeal.  The  notice  of  motion 
was,  therefore,  effectively  sensed  without  the  State,  which 
distinguishes  this  case  from  the  reasoning  in  the  case  of  Citizens' 
Notional  Bank  v.  Bar^j  (112  App.  Div.  748,  751).    An  entirely 
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dififerent  situation  is  presented  where  a  defendant  sued  as  an  indi- 
vidual dies.  His  foreign  executor  or  administrator  caa  only  be 
brought  before  the  court  by  service  of  original  process.  (Brown 
V.  Fletcher's  EstaU,  210  U.  S.  82,93;  German-Ammicm  Coffee 
Co.  V.  JohnstoUf  No.  1, 168  App.  Div.  3L)  In  such  a  case  the 
foreign  executor  or  administrator  could  sfipear  specially  for 
the  purpose  of  contesting  the  jurisdiction  of  the  court.  But 
in  this  case  the  court  had  jurisdiction  of  the  subject*niatt^, 
which  was  the  assets  of  the  estate  in  this  State,  and  of  the 
person  of  the  representative  of  the  estate.  The  motion  was 
m^ely  to  substitute  the  successor  of  that  r^resentative.  A 
limitation  on  the  appearance  amounts  to  nothing  in  so  far  as 
the  motion  was  concerned;  the  sole  matter  before  the  court  was 
whether  the  representative  should  be  substituted.  The 
attorneys  appeared  for  the  purposes  of  that  motion;  to  the 
^tent  of  the  purposes  oi  that  motion,  the  administrator  was 
before  the  court,  and  still  is  before  us.  The  order  denjdng 
the  motion  having  been  reversed  and  the  motion  granted  the 
administrator  is  now  a  party  to  the  action  and  is  at  hbertyto 
have  other  attorneys  appear  in  the  subsequent  proceedings 
without  an  order  of  substitution.  Further  than  this,  there 
would  seem  to  be  no  effect  of  the  limited  appearance.  We 
have  given  careful  consideration  to  the  various  points  made 
by  the  respondent  upon  this  motion.  The  one  discussed  in 
this  opinion  is  of  importance  and,  so  far  as  I  have  been  able 
to  discover  after  a  careful  search,  has  not  been  passed  upon 
by  any  court.  The  other  questions  presented  do  not  require 
discussion,  having  been  disposed  of  upon  the  appeal 
The  motion  should  be  denied,  with  ten  dollars  costs. 

Claeke,  p.  J.,  Laughlin,  DowuNa  and  Grkekbaxtm,  JJ., 
concur. 

Motion  for  reargument  denied,  with  ten  .dollars  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Mary  Murphy,  Appellant. 

Fourth  Department,  July  6,  1030. 

Crimes  —  murder,  second  degree  —  insanity  of  decedent  -;-  eridenoe 
not  Jmtifying  eonvletion. 

On  appeal  from  a  indgment  convioting  the  defendamt  of  the  orime  o»  murd^ 
in  the  second  degree,  it  appeared  that  the  decedent,  who  suffered  fiom 
senile  dementia  and  who  had  been  incarcerated  in  several  insane  asylums 
and  who  showed  a  marked  suicidal  tendency,  was  found  strangled  with  a 
wire  alter  his  r^ease  flmn  an  asylum  agaitist  the  advlee  of  the  attendant 
pl^aoianB.  EvidenLoe  eoummied,  and  hdd,  insuffident  to  establish  beyond 
a  rsaBonahle  doubt  that  the  deoedent  met  his  death  at  the  hands  of  the 
defendant  rather  than  by  8ui<^de  and  that  a  new  trial  should  be  granted. 

Clabk  and  Hubbs,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  Mary  Mmphy^  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  c^ce  of  the  cleric  of 
the  county  of  Cayuga  on  the  26th  day  of  April,  1910,  convicting 
her  ol  the  crime  of  murder  in  the  second  degree. 

Frederick  A.  Mohr,  for  the  appellant. 

Benn  Kenyon,  District  Attorney,  for  the  respondent. 

Krube,  p.  J.: 

The  facts  have  be^i  quite  fully  stated  in  the  opinum  of 
Mr.  Justice  Clabk,  but  I  think  a  Uttie  more  should  be  sud 
about  the  mcmtal  ootiditiQn  of  Michael  Murphy,  whom  the 
defendant  has  been  convicted  of  murdering.  While  the  ev> 
denoe  shows  that  he  came  to  his  death  by  strangids^ion^ 
and  that  Mary  MurpJby,  the  defendant)  may  have  caused 
his  death,  I  think  it  is  at  least  as  probable  that  he  committed 
suicide.  The  evidence  shows  beyond  question  that  he  was 
afllicted  with  senile  dementia  and  of  ifiucidal  tendency. 

For  a  time  he  had  been  an  inmate  of  St.  Ann's  Home,  an 
institution  in  the  eity  of  Rochester,  and  had  bec<Hne  so  uooman- 
ageaUe  tiiat  on  the  30th  of  June,  1916,  he  was  committed  to 
the  State  hoq>ital  for  tiie  insane  in  that  dty.  One  of  the 
medical  examioers  who  made  the  ceitificate  upon  which  he 
App.  Div.~Vou  CXCIII.        12 
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was  committed  testified  upon  the  tVial  that  he  had  delusions 
of  persecution;  that  there  was  poison  in  his  food;  he  refuse^ 
to  eat;  had  religious  delusions  and  threatened  to  commit 
suicide.  His  testimony  is  corroborated  by  the  certificate  of 
the  two  physicians  who  made  the«examination  and  the  facts 
stated  in  the  petition  upon  which  he  was  committed. 

One  of  the  physicians  at  the  hospital  testified  that  im  case 
was  diagnosed  as  one  of  senile  insanity;  that  he  had  paranoid 
ideas  and  wanted  to  die,  and  was  considered  very  suicidal 
while  he  was  in  the  hospital,  so  much  so  that  he  was  confined 
all  the  time  in  the  section  where  patients  of  the  old,  senile, 
arterio  sclerotic  types,  particularly  if  they  showed  suicidal 
tendency,  were  confined;  that  while  he  never  attempted  to 
commit  suicide,  that  was  because  he  never  had  an  opportunity, 
and  that  in  the  senile  type  there  is  no  chance  of  j)ermanent 
recovery,  although  his  condition  was  so  far  improved  that 
after  six  months  >he  was  paroled  to  the  care  of  his  brother 
Dennis  and  permitted  to  leave,  but  against  the  advice  of  the 
management  of  the  hospital  and  upon  the  express  respoosibility 
of  the  person  to  whose  care  he  was  conmutted,  the  soperin* 
tendent  requiring  the  brother  to  sign  a  written  agreement 
to  that  effect,  as  was  usual  in  such  cases. 

From  the  20th  of  November,  1916,  the  date  of  hfe  parole, 
up  to  the  time  of  his  death  on  the  21st  of  May,  1918,  he  lived 
with  his  brother  Dennis,  who  testifies  that  some  days  he 
would  be  all  right  and  other  days  he  could  tiot  do  anything 
with  him,  and  gave  specific  instances  of  abnormal  acte;  siioh 
as  getting  on  a  chair  with  his  beads  around  his  l^s  and  making 
a  grab  and  saying:  "  There  comes  the  devil.''  That  he  used 
to  pray  outdoors  any  place  where  he  was  sitling  and  talk  to 
himself  and  rub  his  hands  until  they  would  draw  blood. 

The  learned  district  attorney  contends  that  the  strangulation 
was  not  by  suspension,  but  by  drawing  the  wire  throu^  the 
loop  tightly  aroimd  the  neck.  That  may  be  so,  but  if  Michael 
intended  to  conmiit  suicide  he  could  draw  the  wire  together 
himself  and  accomplish  self  -destruction.  While  he  was  some- 
what feeble  and  blind,  he  had  sufficient  strength  to  do  the 
act.  It  is  true  that  both  Dennis  and  hb  wife  stated  that  he 
hung  himself,  calling  attention  to  a  particular  rail  and  to 
marks  on  the  rail  which  indicated  to  them  had  be^a  made 


Digitized  by  VjOOQIC 


PsoFLB  V.  Murphy.  179 

Ai^  IMT.]  Fourth  Department,  July,  1990. 

by  the  wire,  but  neither  claims  to  have  seen  him  suspended. 
Each  of  them  testifies  that  Michael  was  lying  und^  the 
stack  oi  Tails  \vith  the  wire  around  his  neck. 

If  the  defendant  cTontmitted  the  crime  and  wanted  to  make 
it  appear  that  Michael  had  himg  himself  it  would  not  have 
been  difficult  for  her  to  have  hung  up  the  body  after  she 
had  strangled  him.  The  defendant's  conduct  immediately 
after  the  tragedy  is  consistent  with  innocence  rather  than 
guilt.  Even  if  we  disregard  her  testimony  about  calling  her 
hwband,  concededly  she  went  to  the  road  immediately  after 
the  tragedy  and  told  To(Hney  about  it.  While  E^e  and 
Toomey,  an  adveise  witness,  do  not  agree  upon  just  what 
was  said,  there  is  nothing  to  indicate  that  she  was  attempting 
to  conceal  anything.  Toomey  says  she  wanted  him  to  come 
and  see  old  Mike;  that  he  replied  he  would  have  nothing  to 
do  with  old  Mike;  that  sdie  said,  ''  Old  Mike  is  dead  and 
it's  a  good  thing/'  and  he  replied,  "  It  may  be  good  for  jbou." 
Both  she  and  her  husband  willingly  gave  information,  made 
statements  and  voluntarily  gave  testimony  before  the  coroner. 
So  far  as  I  have  been  able  to  discover  there  is  nothing  to  indi- 
cate that  th^*e  was  the  least  concealment  upon  their  part. 

If  the  defendant  wanted  to  kill  this  old  man  it  is  hard  to 
brieve  that  she  would  put  a  wire  aroimd  his  neck,  strangle 
him  to  death,  carry  his  body  and  put  it  under  the  rails,  and 
do  an  this  in  broad  daylight  within  the  view  of  her  neighbors 
or  any  one  passing  along  the  road.  It  is  said  that  Michael's 
happy  frame  of  mind  in  the  morning  before  he  was  strangled 
indkated  that  he  was  not  contemplating  suicide. 

An  expert  witness,  whose  business  was  that  of  a  micro- 
chemical  investigator,  as  he  said,  gave  evidence  of  the*  con- 
dition <rf  the  body,  of  the  rails,  of  the  ground,  and  of  the 
general  surrotmdings,  and  also  made  an  examinajbion  of  the 
contents  of  Michaers  stomach  eight  days  after  his  death  for 
the  purpose,  as  it  was  claimed  by  the  prosecution,  to  show 
the  mental  condition  of  Michael  just  before  he  was  strangled. 
It  is  unnecessaary  to  relate  the  various  opinions  the  witness 
expressed;  they  cov^  a  wide  range.  I  think  very  little  of 
tile  testimony  of  tiie  witness  serves  any  useful  purpose,  and 
some,  I  think,  was  improper  and  may  have  done  harm.  The 
contents  ol  the  stomach,  according  to  the  testimony  of  this 
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expert,  confiisted  of  eight  fluid  oimees  of  a^ni-fic^d  food, 
remaiiis  of  cooked  egg  and  potatoes  aud  Bome  fatty  liquids, 
all  in  a  semi-digested  condition.  Just  what  ihfarwce  the 
jury  was  to  draw  from  this  is  not  clear.  If  it  was  intended 
to  show  that  just  before  his  death  Michael  was  in  a  happy, 
contented  state  of  nund  it  {alh  far  diort  of  establiahiog  that 
he  did  not  conunit  suicide. 

Dr.  Walker,  a  physician  connected  with  the  Rochester  State 
Hospital,  interrogated  upon  that  subject,  testifies  tiiat  the 
mere  fact  that  the  patient  shows  apparent  cheerfulness  does 
not  indicate  that  a  suicidal  plan  is  not  present;  that  be  had 
had  patients  under  his  care  apparently  looking  very  happy, 
and  within  an  hour  they  would  make  a  bad  attempt  at  suicide, 
and  that  the  mere  fact  that  a  patient  had  eaten  a  hearty 
meal  carried  with  it  no  {Resumption  that  within  a  short  tiske 
he  would  not  attempt  to  commit  suicide,  or  was  not  posaessed 
of  suicidal  mania.  He  further  testified  that  their  ^orts  to 
commit  suicide  are  sometimes  extremely  ingenious  and  that  he 
would  not  infer  from  the  mere  fact  that  there  is  phyaicai 
improvement  over  a  period  of  months  or  years  in  a  person 
affected  with  senile  insanity,  that  the  fits  of  recurrii^  suicidal 
impulse  are  removed. 

It  is  said  that  the  defendant  was  harsh  Bsyi  cruel  to  Michael; 
that  she  scokled  him  and  struck  him.  I  have  no  doubt  she 
used  language  that  seems  haish,  but  it  should  be  remembered 
that  these  people  were  uncultured  and  unaocKstomed  to  polite 
society.  There  is  no  doubt  that  the  def^ulant  is  boaslKsrous 
and  unrefined.  As  for  striking  him,  the  only  evidence,  aode 
from  what  she  herself  seems  to  have  said  boAstii^y,  is  tiiat 
upon  one  occasion  she  struck  his  hat  from  his  head;  he  picked 
it  up  and  she  repeated  it  I  think  mwy  incidents  disdoeed 
by  the  evidence  have  been  given  undue  importmnoe  as  twdiDg 
to  prove  this  crime.  I  call  attention  to  but  one  as  typioal  of 
others. 

The  witness  Jennie  Smith  testifies  that  in  the  fall  oi  1917 
she  saw  the  defendant  breaking  ^outs  from  the  brandi  U 
a  tree;  that  she  asked  the  defendant  whether  she  was  gcniig 
to  whip  a  carpet;  that  the  defendant  relied  no;  that  she 
had  been  giving  the  old  man  a  whipping,  and  when  she  whipped 
him  he  calls  for  mercy,  and  that  when  he  did  she  gave  him 
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some  mofre.  The  witness  says  she  thought  she  might  be 
joking,  but  the  expression  of  her  face  was  rather  stem;  that 
at  first  Ae  t|iought  p^haps  the  defendant  might  be  telling 
it  for  the  bmefit  of  the  n^ghbors  because  she  was  a  great 
woman  to  talk.  She  was  asked  whether  she  thought  i^e 
really  meant  it;. ^e  said  she  did  not  know,  and  finally  says 
that  she  was  not  so  sure  tliat  she  did  not  mean  it. 

While  the  defendant  seems  to  have  been  a  garrulous,  igno- 
rant woman,  there  is  nothing,  up  to  the  time  of  this  accusation, 
to  indicate  that  she  was  criminally  inclined.  She  had  been 
married  twice,  had  had  twelve  children,  and  evidently  worked 
hard,  both  in  her  house  and  outdoors.  Witnesses  were  called 
upon  the  question  of  her  g^iersd  character,  who  stated  that 
her  reputation  was  good.  Others  were  called  for  the  prose- 
cution, who  stated  it  was  bad,  but  upon  cross-examination 
it  developed  that  their  opinion  was  founded  largely  upon  the 
accusation  of  which  she  was  on  trial  and  upon  what  people 
had  stated  who  were  unfriendly  to  her. 

I  have  no  doubt  that  her  conviction  was  largely  brought 
about  by  d^iying  what  she  had  said  to  others  and  contradicting 
former  statements  made  by  her.  If  she  had  been  as  frank 
as  her  husband  in  her  testimony  the  result  might  have  been 
different.  But  merely  because  she  may  have  made  misstate- 
ments and  been  lackhug  in  frankness,  should  not  convict  her 
of  this  crime. 

•While  the  charge  of  the  learned  trial  judge  was  eminently 
fair  and  clear,  I  think  the  evidence  is  lacking  in  probative  force 
to  establish  the  defendant's  guilt.  The  jury  was  instructed, 
in  substance,  that  the  evidence  must  exclude,  to  moral  cer- 
tainty, the  hypothesis  that  the  deceased  committed  suicide. 
I  think  the  evidence  is  quite  to  the  contrary.  The  judgment 
of  conviction  should  be  reversed  upon  the  law  and  the  facts 
and  a  new  trial  ordered. 

AU  concur,  except  Htjbba  and  Claiix,  JJ.,  who  dissent  in 
an  opinicoi  by  Clark,  J. 

Clark,  J.  (dissmting) : 

The  defendant  was  indicted  by  the  grand  jury  of  Cayuga 
coimty  charged  with  the  crime  of  murder  in  the  fir^t  degree. 
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After  a  protracted  trial  she  was  convicted  of  murder  in  the 
second  d^ree^  and  she  appeals  from  that  convictioo,  and  as 
stated  by  her  counsel  in  his  brief,  '^  relies  on  this  appeal  upon 
the  failure  of  the  proof  to  establidi  either  the  commission  o(  a 
crime  or  to  connect  the  defendant  with  any  alleged  crime." 

The  deceased,  Michael  Muxphy,  was  an  aged  man,  stated  by 
different  witnesses  to  be  from  sixty-seven  to  seventy-seven 
years  old  at  the  time  of  his  death.  He  died  from  strangulation 
between  seven  and  eight  o'clock  on  the  morning  of  May  21, 
1918,  at  the  town  of  Niles,  Cayuga  county. 

It  is  the  theory  of  the  People  that  defendant  striuigled  him 
with  a  baled  hay  wire.  Defendant's  theory  is  that  deceased 
committed  suicide  by  hanging  himself  with  the  wire.  He  wa£ 
at  the  time  of  his  death,  and  had  been  for  some  time,  almost 
blind.  He  could  distinguish  light  from  daikness,  but  could  not 
distinguish  objects.  In  going  to  the  water-closet,  fifty  to  sixty 
feet  in  the  rear  of  the  house  where  he  resided  with  def^idant 
and  her  husband,  Dennis  Murphy,  the  latter  being  his  younger 
brother,  he  guided  himself  by  takiog  hold  of  a  wire  that  had 
been  strung  between  the  rear  portion  of  the  house  and  the 
closet,  and  as  he  would  walk  around  the  premises  he  felt  his 
way  with  a  cane. 

Michael  had  a  good  appetite,  and  at  the  time  of  his  death, 
although  feeble  from  advanced  aigdy  was  of  a  cheerful  disposi- 
tion, and  the  last  time  he  was  seen  alive  he  was  singing  or 
humming  to  himself. 

In  1917  deceased  deeded  to  his  brother,  defendant's  husband, 
the  farm  of  some  sixty  odd  acres  on  which  they  all  resided  at 
the  time  of  his  death.  In  making  that  conveyance  he  x^eserved 
to  himself  a  life  lease  of  the  property.  Some  time  previously 
he  had  conveyed  his  property  to  his  local  pastor,  but  it  had  been 
returned  to  him  before  he  deeded  it  to  his  brother  Dennis, 
and  this  pastor  had  agreed  to  pay  defendant  and  her  husband 
five  dollars  per  week  for  Michael's  board  and  care.  These 
payments  had  not  hew,  kept  up  regularly,  and  w^«  consider- 
ably in  arrears,  and  had  been  the  occasion  of  much  fault  finding 
on  the  part  of  defendant. 

At  the  time  of  the  tragedy  Mrs.  Murphy  was  a  large  woman 
weighing  180  pounds,  strong  and  powerful,  and  f<!»iiy-Beven 
years  of  age. 
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The  juvy  were  justified  in  finding  frmn  the  evidenoe  ihaA 
defendant  was  much  stronger,  both  physically  and  mentally, 
than  deceased,  and  that  she  was  not  ijraid  of  him;  that  the 
presence  of  Michael  in  her  home  was  distasteful  to  her;  that 
she  had  thrown  water  in  his  face  at  night  becau£e  he  snored; 
that  she  told  a  neighbor  the  morning  he  died,  "  Mike  is  dead 
and  it  is  a  good  thing; "  that  shwtly  before  this  statement  was 
made  this  neighbor,  who  Uved  about  775  feet  from  the  Mmphy 
house  and  in  plain  si^t  oi  it,  saw  Michael  sitting  in  a  chair  on 
a  side  varanda  and  defendant  istanding  near  him  talking  in  a 
loud  voice;  that  at  one  time  when  Michael  was  in  the  kitchen 
and  a  meal  was  ready  he  got  up  and  started  toward  the  table 
and  defendant  told  him  to  go  back  in  the  comer  and  stay  thete 
until  she  called  him  up;  that  in  the  fall  of  1917  d^endimt  was 
seen  with  a  wlnp  or  switch  in  her  hand  i&nd  told  a  neighbor  she 
had  been  ''  whipping  the  old  man  and  when  he  held  up  his 
hands  and  cried  mercy,  mercy,  I  gave  him  more; "  that  she 
told  another  neighbor  that  he  kept  her  awake  nights,  and 
ahe  got  up  and  threw  a  dipper  of  water  on  him,  and  said 
she  could  not  get  along  with  him;  that  oa  another  occasion 
in  the  spring  of  1Q17  she  told  another  neighbor  who  heard 
loud  talking  at  the  Murphy  plaoe  that  she  could  hardly  get 
along  with  him,  and  that  they  were  hack  nearly  a  year  with 
his  board;  that  she  called  him  a  good  for  nothing  old  pup,  imd 
that  he  was  not  fit  to  live  with  the  hogs;  and  on  another  occi^ 
aion  a  neighbor  saw  defendant  strike  at  Miehael's  head  and  his 
hat  fdl  off;  be  fif^k/sd  it  up  and  she  struck  at  him  again  and 
his  hat  fell  oR  again ;  and  oa  another  occasion  in  1917  defend- 
ant called  him  to  dinner,  saying:  ^'  Come  in  to  your  dinner  you 
old  devil,  who  wants  to  eat  with  you."  After  Michael's  death 
ahe  was  a^ked  if  she  was  going  in  to  see  the  corpse  and  she 
replied, "  No,  I  have  seen  enough  of  the  old  devil  this  morning.'' 

There  W#t  much,  other  direct  evidence  of  a  similair  nature 
given  on  ihef  trial  by  vaiious  witnesses,  but  this  is  sufficient  to 
show,  if  it  was  believed,  the  extreme  unfriendliness  of  defendant 
towards.  Miehad  Murphy. 

Defend^t  deoied  practically  all^  if  not  all,  of  these  state*- 
ments^  but  the  evidence  .was  givQn  by  various  witnesses  and 
^e  4Ury  had  a  right  to  credit  what  they  said,  and  if  it  was 
beli^v^  by  the  juiy  it  must  have  gone  a  long  way  in  establish- 
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ing  a  motive  fca-  d^endaxxt'e  wantmg  to  get  rid  of  Midiael,  and 
the  burden  of  having  him  around  and  caring  for  htm. 

On  the  morning  of  May  21^  1918;  the  family  at  the  Murphy 
house  consisted  of  defendant,  her  huaband  Dermis  and  the 
deceased.  Dermis  got  up  about  five  o'dock,  but  Michael  had 
preceded  him.  Defendant  was  the  last  of  the  three  to  arise. 
They  had  breakfast  between  sbc  and  seven  o'clock,  and  Dennis 
went  to  the  field  to  harrow,  leaving  defendant  and  Michael 
alone  at  the  house.  He  was  never  seen  ahve  after  that  by 
any  one  except  defendant  and  a  neighbor,  Mr.  To(Mney,  who 
saw  him  sitting  on  a  side  porch  and  defendant  standing  near 
him  and  talking  in  a  loud  vdice.  Shortly  aft^  sev^i  o'clock 
thk  man  Toomey  was  driving  past  the  Murphy  house  and  testi- 
fied that  defendant  came  out  and  called  to  Mm  to  come  in 
sajdng,  ''  Mike  is  dead  and  it  is  a  good  thing."  Defendant 
denied  this  statement.  Toomey  did  not  sU^,  and  all  we  know 
of  the  transaction  after  that  comes  from  defendant  and  her 
htffiband. 

The  dead  body  of  deceased  was  foimd  about  seven-'ttiirty 
o'clock  that  morning  near  a  tree  in  the  rear  of  the  house,  the 
head  and  trunk  under  sort  ctf  a  wigwam-shaped  coop  ftmned  by 
some  rails  standing  ^^ainst  the  tree.  A  baled  hay  wire  which 
had  been  spliced  and  f<Amed  into  a  slip-nooee  was  arourul  his 
neck  and  drawn  so  tightly  that  the  skin  was  discolored,  and  it 
was  removed  by  Dermis  witii  difficulty.  There  was  a  bruise 
on  the  side  of  his  left  cheek  which  it  was  shown  could  have 
been  caused  by  a  blow  that  might  have  rendered  him  uncon* 
ecious.  Aside  from  that  and  the  mark  on  the  nedc  gding 
nearly  around  the  neck  caused  by  the  wire,  there  wwe  no 
serious  marks  on  the  body,  althou^  there  were  some  rapeN 
ficial  marks  on  the  legs.  There  was  no  evidence  of  any 
struggle  whatever. 

No  witnesses  testified  to  seeing  Michael  strangled,  but  the 
People  undertake  to  connect  defendant  with  itby  circumstances 
which  it  is  claimed  point  clearly  ssdA  conclusively  to  hear  guitt. 

Defendant  took  the  stand  in  her  own  behalf ,  and  also  made 
two  different  statements  in  wtiiing,  under  oath,  which  were 
received  in  evidence,  and  they  speak  for  themselves.  In  one, 
Exhibit  20,  she  stated  that  shortly  after  h^  husband  left  for 
the  field  "  deponent  went  out  to  go  to  the  toilet;  dep<»)ent 
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then  saw  Mike  standing  near  the  tree  where  the  rails  are.  He 
was  putting  his  hands  up  feeling  around;  he  had  a  small  piece 
of  wire  about  a  foot  long  playing  with  it;  saw  him  put  it  up 
back  of  his  neck;  that  was  before  I  went  to  the  toilet;  was  in 
toilet  a  few  minutes  and  w  hen  I  came  out  he  was  standing,  and 
I  saw  him  put  this  wire  up  to  his  head  and  that  scared  me  and 
I  ran  up  to  where  Dennis  was  in  the  lot;  when  I  came  back  I 
went  as  far  as  the  comer  of  the  toilet  and  it  was  then  I  saw 
the  old  man  on  the  ground;  he  was  imder  the  rails.  I  could 
not  see  his  body  only  his  whiakeiis  and  the  wind  was  moving 
th^cQ  back  and  forth.  I  then  csdled  Dennis  to  ccme  over. 
Before  I  went. up  to  Dennis  and  before  I  called  to  him  I  saw 
Cornelius  Toomey  who  was  going  by  with  milk,  and  asked 
him  to  ask  Dennis  to  come  down  quick.  That  tms  before  I 
knew  the  old  man  wm  dead.^^ 

It  will  be  recalled  that  Mr.  Toomey  testified  that  when 
defendant  came  out  and  spoke  to  him  she  said  that  Mike  was 
dead  and  "  It  is  a  good  thing/' 

This  statement  was  made,  signed  and  sworn  to  by  defendant 
May  twenty-fourth,  three  days  after  the  alleged  homicide. 
Later  the  same  day  she  made  another  statem^it  in  writing  and 
under  oath  in  whieh  she  said  that  she  was  '^  in  the  house  and 
heard  Mike  holler.  Came  out  Yrhen  I  heard  him.  Came  out 
of  the  kitchen  door,  south  side.  I  just  saw  Mb  white  whiskers 
under  the  tree.  I  hurried  to  the  house,  did  not  go  to  him 
because  I  was  scared  to  death.  He  was  not  sick,  never  had  any 
spells.  Did  not  see  the  wire,  just  saw  his  white  whiskers  and 
hurried  to  the  lu>use.  I  did  not  go  out,  my  husband  did.  I 
saw  the  wire  after  th^  fetched  him  in.  I  saw  the  wire  on  the 
tree  I  guess,  but  could  not  tell  you.  Could  not  say  whether 
there  was  a  wire  attached  to  the  end  of  the  rail  or  not.  He 
seemed  to  be  jolly,  was  humming  to  himself  and  started  from 
the  house  singing.    Abckit  7:30  I  discovered  him." 

On  the  trial  she  testified  that  the  reascm  she  did  not  go  to 
him  when  she  saw  him  fooling  with  the  wire  was  because  her 
ocmstitution  would  not  stand  it,  althou^  die  had  been  warned, 
as  she  stated,  that  he  would  be  apt  to  commit  suicide  by  using 
a  wire. 

Defendant's  husband  corroborated  her  about  her  coming  to 
the  field  and  reporting  that  Michael  was  handling  a  wire,  but 
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he  told  her  he  was  only  fooling,  but  after  she  returned  to  the 
house  and  called  him  he  went  and  found  Miohad  lying  under 
the  pile  of  rails  stacked  around  the  tree  with  a  wire  around  his 
neck. 

There  was  an  ash  rail  running  transversely  through  the 
crotch  of  the  tree,  and  defendant's  theory  is  that  this  old 
gentleman  fixed  the  wire  around  his  neok,  attached  it  to  this 
transverse  rail  and  hung  himself. 

No  one  saw  him  hanging.  He  was  on  the  ground  when  first 
discovered  and  apparently  dead.  The  rail  was  produced  on 
the  aif^ument;  and  it  had  some  marks  on  it,  but  it  was  plain 
from  the  character  of  the  wood,  very  hard  and  dry,  that  the 
marks  could  not  have  been  made  by  the  wire  slipping  ofi  the 
moment  any  weight  was  attached  to  it,  and  the  jury  was  justi- 
fied in  findmg  from  the  quality  of  the  ^dubit  ilsdf  that  ihe 
wire  could  not  have  made!  the  marks  as  they  appeared  on  the 
rail,  and  besides  that  there  was  evidence  of  witnesses  to  that 
effect.  The  entire  surroimdings  as  established  by  the  evid^ice 
justified  a  finding  that  althou^  deceased  came  to  his  death  by 
strangulation,  it  was  not  by  su^>^i8ion. 

The  body  was  partly  under  this  wigwam  structure  formed 
by  the  rails  standing  against  the  tree.  The  opening  into  this 
wigwam  precluded  the  possibiUty  of  the  body  falling  in  there 
in  the  position  in  which  it  was  found  if  the  strangulation  had 
been  caused  by  suspension. 

A  witness  was  examined  as  to  this  opiening  and  testified  as 
follows:  ^'  Q.  Did  you  make  a  measurement  to  determine  the 
height  of  the  obstruction  imder  which  this  body  would  have 
to  pass  to  go  imder  the  fail?  A.  Yes,  sir.  Q.  What  wtas  it? 
A.  Two  feet  and  six  inches." 

In  order  to  have  gottai  into  the  position  where  Dennifl 
testified  he  found  the  body,  it  must  have  crumpled  up  low 
enough  to  go  imder  the  two-foot  six^inch  obstruction,  and 
then  go  through  the  opening  into  the  wigwam  three  feet  and 
six  inches. 

When  we  consider  that  if  ihe  strai^ulation  was  caused  by 
su^ension  all  this  would  have  to  be  accomplished  after  the 
wire  slipped  off  the  rail  and  the  man  was  dead  it  would  seem 
that  it  was  a  physic£d  impossibiUty.  There  was  no  evidence 
of  a  struggle,  and  the  conclusion  is  irresistible  that  the  only 
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way  the  body  got  into  the  wigwam  in  the  position  where  Dennis 
claims  to  have  found  it  was  that  it  was  placed  there  after 
Michael  had  been  strangled,  or  been  made  unoonscioxis  by  a 
blow. 

Moreover,  the  wire  itself  as  found  by  Dennis  shows  that  it 
was  adjusted  so  that  the  noose  was  at  the  back  of  the  head. 
The  wire  consisted  of  two  pieces  spliced  in  the  middle  with  a 
loop  three-quarters  of  an  inch  wide  where  it  was  wrapped 
around  the  main  wire. 

It  is  difficult  to  see  how  such  a  wire  could  remain  in  that 
condition  suspending  a  body  weigihing  at  least  150  pounds, 
and  it  is  incredible  that  sudx  a  contrivance  could  have  been 
fixed  in  that  way  and  adjusted  to  a  rail  by  a  blind,  old  man. 

When  the  coroner  was  at  the  Murphy  place  the  afternoon  of 
the  tragedy  Dennis  produced  the  wire,  saying,  '^  This  is  what 
he  done  it  with,''  and  said,  ^'  It  loolm  as  though  it  broke." 
The  coroner  testified  that  he  adced  wliere  the  other  piece  was, 
and  Dennis  said,  ^'  It  must  have  slipped/' 

How  did  he  know?  Why  the  voluntary  statement  in  pro- 
ducing  the  wire,  "  This  is  what  he  done  it  with?  "  The  loop 
in  the  wire  was  in  the  back  of  the  neck  only  one^ialf  inch  off 
the  median  line.  How  could  a  feeble  old  man,  practically 
blind,  get  his  arms  in  position  to  adjust  the  wire  like  that  and 
fasten  it  to  a  rail? 

All  these  facts  were  before  the  jury  and  justified  the  finding 
that  the  body  had  not  been  strangled  by  suspension. 

To  justify  deCnidant's  contention  that  Michael  conmutted 
suicide,  it  was  shown  that  in  1916  he  had  been  confined  in  St. 
Ann's  Home,  Rochester,  put  there  by  his  pastor,  who  had 
hancBed  his  property  for  a  time,  and  that  for  five  months, 
from  June  20  to  Novauber  18,  1916,  he  had  been  confined  in 
the  Rochester  State  Hospital,  and  was  insane,  and  that  he  had 
suicidal  tendencies. 

The  only  evidaice  that  I  can  find  in  the  record  that  he  ever 
tried  to  commit  suidde  in  Roehestar  was  whai  one  witness 
testified  that  he  tried  to  jump  out  of  the  window  of  his  room 
at  Ihe  St.  Ann's  Home,  but  when  it  was  subsequently  devebped 
from  this  witness  that  the  window  was  only  between  three  and 
four  feet  from  the  ground,  the  idea  that  he  was  about  to  get 
out  of  his  window  with  suicidal  intent  vanishes.    The  old 
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gentleman  was  simply  sick  of  staying  at  this  home  and  under- 
took to  step  out  (not  jump  out)  to  go  homp.  The  conclusive 
way  in  which  that  theory  of  suicide  was  disposed  of  may  well 
have  had  its  effect  on  the  jury  as  to  the  good  faith  of  the  entire 
program  of  endeavoring  to  fix  on  this  blind,  old  man  who  wanted 
to  go  home  the  stigma  of  having  a  suicidal  tendency. 

Even  if  he  did  show  suicidal  tend^Qcies  in  Rochester  in  1916, 
his  subsequent  life  was  such  as  to  render  improbable  the  idea 
that  they  entered  into  his  thoughts  and  actions  up  to  the  time 
of  his  death. 

All  witnesses  who  saw  him  ebortly  prior  to  his  death  agree, 
and  even  the  defendant  herself,  that  he  had  be^i  in  good  health, 
was  cheerful,  and  only  that  morning  the  last  time  defendant 
saw  him  he  was  humming  and  singing.  Such  acticxis  are 
hardly  consistent  with  a  suicidal  intent. 

While  the  evidence  is  circiunstsCntial,  the  circumstances  were 
established  largely  by  direct  proof,  and  it  was  the  province  of 
the  jury  to  consider  them,  and  the  finding  that  they  pointed 
clearly  to  the  guilt  of  defendant  and  seemed  to  be  inconsistent 
with  her  innocence,  was  perfectly  justifiable. 

Defendant  had  the  opportimity,  for  she  and  deceased  were 
alone  just  prior  to  his  death.  She  had  the  motive  to  get  rid  of 
him.  H^  husband  had  title  to  the  farm  where  they  lived,  but 
Michael  had  the  life  use  of  it.  If  he  was  out  of  the  way  the  title 
in  the  husband  would  not  be  burdened  with  this  life  estate. 
The  board  bill  that  was  to  be  paid  on  his  account  was  largely 
in  arrears,  and  that  annoyed  defendant.  Michael  was  old  and 
a  great  care.  She  did  not  like  him  as  is  evidenced  by  her 
treatment  of  him,  calling  him  hard  names,  throwing  water  on 
him  while  he  slept,  striking  him,  telling  him  he  was  not  fit  to 
live  with  the  hogs,  all  of  which  was  testified  to  on  the  trial, 
and  which  the  jury  had  a  right  to  believe,  and  fin^y  defend- 
ant's statement  that  if  she  had  got  to  go  to  prison  she  would 
squeal  and  Dennis  would  go  too,  her  indifference  when  she 
saw  Michael  with  the  wire,  having  been  warned  that  he  would 
take  his  life  by  the  use  of  such  an  instrument,  and  still  not 
going  near  him  to  advise  or  restrain  him,  all  these  facts  and 
drcumstances  wm^  before  the  jury,  and  they  were  in  a  position 
to  observe  the  many  siddights  of  this  protracted  trial,  and 
alter  listenii^  to  a  full  and  comprehensive  charge  -from  the 
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learned  trial  court  that  the  defendant  at  least  could  not 
properly  criticise,  the  jury  has  stated  that  defendant  was  guilty 
of  murder  in  the  second  degree.  I  think  the  verdict  was  war- 
ranted by  the  evidence,  and  under  it  a  verdict  of  guilty  of  the 
crime  charged  in  the  indictment  would  have  been  justifiable. 

The  case  of  People  v.  GaJbo  (218  N.  Y.  283),  cited  and  relied 
upon  by  defendant,  is  not  controlling  here.  The  facts  are 
different  from  the  facts  in  the  case  at  bar.  In  the  Odlbo  case 
there  was  not  one  particle  of  evidence  to  connect  defendant 
with  the  deceased  the  day  of  the  murder,  or  with  the  transac- 
tion until  after  it  occurred.  Defendant  was  seen  driving  on  a 
highway  going  east  from  Rochester  early  in  the  morning  with 
a  barrel  in  his  wagon  covered  with  canvas.  Subsequently 
the  same  morning  he  was  seen  returning  to  Rochester  without 
the  barrel.  Down  a  ravine  near  the  road  defendant  had 
passed  over,  the  body  of  deceased  was  f oimd  later  the  same 
morning  in  a  barrel,  with  a  piece  of  blood-stained  canVas  or 
burlap  lying  near  it,  and  that  burlap  corresponded  with  a 
similar  article  found  in  a  store  conducted  by  defendant  and 
his  brother.  The  head  and  legs  of  deceased  had  been  cut  oflf 
by  a  skillful  operator.  Defendant  was  a  cripple,  a  l^ess 
cripple,  and  deceased  was  a  strong,  robust  man.  There  had 
evidently  been  a  fierce  struggle,  for  there  were  more  than 
twenty  woimds  and  bruises  on  the  body  of  deceased.  Not 
a  scratch  or  blood  stain  were  found  on  defendant.  He  had  not 
been  seen  with  deceased  on  the  day  he  disappeared.  There 
was  no  evidence  whatever  that  defendant  was  even  present 
when  the  murder  was  committed.  The  most  the  jury  could 
have  properly  foimd  was  that  defendant  had  undertaken  to 
dispose  of  the  body  after  the  murder,  but  that  was  not  e\i- 
dence  to  connect  him  with  the  tragedy  itself,  and  the  most  that 
could  be  spelled  out  of  the  evidence  was  that  defendant  was 
an  accessory  after  the  fact  in  trying  to  secrete  the  body. 

In  the  instant  case  defendant  was  with  deceased  just  before 
he  died,  and  the  only  person  so  far  as  disclosed  by  the  evidence 
who  had  the  opportxmity  to  kill  him.  He  was  an  old  and  feeble 
man,  almost  totally  blind,  and  on  that  account  incapable  of 
defending  himself.  Defendant  was  forty-seven  years  of  age, 
strong  and  healthy,  and  weighed  180  pounds.  She  disliked  the 
old  man.    She  had  the  motive,  the  inclination  and  the  oppop- 
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timity  to  get  rid  of  him.    Not  one  of  these  featiires  existed  in 
the  (toZ&o  case. 

The  other  cases  cited  by  defendant  do  not  assist  her,  for  the 
facts  do  not  correspond  with  the  facts  here.  In  the  case  of 
PecpU  V.  Ledwon  (153  N.  Y.  10)  the  evidence  for  the  People  was 
furnished  largely  by  a  small  boy.  His  statements  were  very 
contradictory,  he  having  testified  different  ways  on  the  question 
of  whethjsr  the  deceased  committed  suicide  or  whether  he  was 
choked  to  death  by  defendant.  A  new  trial  was  granted  largely 
because  of  these  contradictions. 

The  case  of  People  v.  Bennett  (49  N.  Y.  137)  was  reversed 
because  of  an  error  in  the  charge.  In  the  case  of  People  v. 
Razezicz  (206  N.  Y.  249)  the  conviction  was  reversed  because  the 
circumstances  were  based,  not  upon  direct  proof,  but  by  infer- 
ences based  on  inferences,  while  in  People  v.  Giordano  (213 
N.  Y.  575),  where  defendant  was  charged  with  miu-deri;Qg  his 
wife,  no  motive  was  established,  as  it  appeared  that  defendant 
and  his  wife  were  friendly,  and  there  was  no  proof  that  he  owned 
the  instrument  with  which  the  miu-der  was  committed. 

In  the  case  at  bar  many  of  the  facts  and  circumstances  wei^ 
established  by  direct  proof — particularly  the  evidence  of  ill 
feeling  which  defendant  had  for  deceased;  her  contradictory 
statements  about  the  affair;  her  statement  that  if  she  had  to  go 
to  prison  she  would  not  go  alone,  but  would  squeal  and  her 
husband  would  go  with  her;  her  peculiar  actions  when  she 
discovered  the  old  man  trying  as  she  said  to  fix  a  wire  back  of 
his  head  before  she  went  to  the  filfeld  to  notify  her  husband, 
although  she  had  been  previously  warned  that  Michael  would 
take  his  life  with-  a  wire,  and  knowing  all  that  she  did  not 
raise  a  hand  or  do  a  thing  to  prevent  it,  and  then  telling  a 
neighbor  that  morning  that  '^  Mike  is  dead  and  it  is  a  good 
thing,"  and  her  frequent  ill  treatment  of  him.  The  jury  heard 
all  of  this  evidence,  and  much  more,  that  was  given  by  the 
witnesses.  It  was  direct  evidence  to  establidi  facts  and 
circiimstances  which  the  jury  would  consider  and  weigh. 

The  jury  had  a  right  to  pass  on  the  facts,  and  so  long  as  the 
trial  was  fair,  and  every  right  of  the  defendant  was  safeguarded, 
and  where  the  verdict  is  supported  by  sufficient  competent 
evidence,  the  appellate  court  should  not  interfere. 

Where  a  crime  is  sought  to  be  established  by  circumstantial 
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evidencei  the  c]rciun3tance6  mu8t  be  established  by  direct 
proof,  and  not  be  left  to  inferences  merely. 

The  circumstances  here  were  almost  all  established  by  direct 
proof,  either  by  witnesses  who  heard  various  statem^its  oi 
defendant,  or^heard  and  saw  what  she  had  done  to  the  deceased 
at  differ^it  times,  and  by  hjsr  sworn  statements  admitted  in 
evid^ice. 

While  it  is  true  that  in  cases  where  a  crime  is  sou^t  to  be 
established  by  circumstantial  evidence,  ev^y  link  in  the  ehain 
of  circumstances  must  be  connected  so  that  the  guilt  of  the 
accused  flows  naturally  from  the  facts  and  circumstances 
proved,  and  while  they  must  point  clciarly  to  the  guilt  erf  d^nd- 
ant,  and  be  inconsistent  with  her  mndeence  so  that  her  guilt 
must  be  estabh^hed  to  a  moml  ceitainty,  I  thiok  the  facts  and 
cireiunstances  proved  in  this  ease  have  fully  measured  up  to 
this  ri^id  standard,  and  point  clearly  to  defendant's  guilt. 

As  was  said  by  Judge  Hiscock  in  People  v.  Gillette  (191 
N.  Y.  107):  ''But  all  taken  together  and  coneodered  as  a 
coimected  whole,  they  [the  circumstances]  make  such  con- 
vincing proof  of  guilt  that  we  are  not  able  to  escape  from  its 
force  by  any  justifiable  process  of  reasoning,  and  we  are  com- 
pelled to  say  that  not  only  is  the  verdict  not  opposed  to  the 
wdght  of  evidence  and  to  the  proper  inferences  to  be  drawn 
from  it,  but  that  it  is  abundantly  justified  thereby.'' 

The  evidence  in  this  case  has  been  read  with  the  utmost  care 
and  after  due  consideration  the  impression  is  left  that  no  mis- 
take was  made  by  the  trial  jury,  that  the  facts  and  circum- 
stances as  established  point  clearly  to  defendant's  guTlt  and 
exclude  every  hypothesis  of  her  innocence* 

Defendant  asks  that  this  conviction  be  reversed  because, 
as  it  is  claimed,  instructions  were  given  to  the  jury  in  the 
absence  of  the  defwdant.  The  record  is  silent  in  that  regfXBd 
so  the  question  is  not  propaiy  here,  but  on  the  aig^ument  the 
point  was  raised  by  coimsel  for  defendant.  He  was  asked  by 
a  member  of  the  court  if  the  prisoner  was  not  finally  sent  for, 
and  on  her  appearance  if  the  court  did  not  withdraw  what  had 
been  said  in  her  absence,  and  if  the  court  did  not  reinstruct  the 
jury  on  the  posote  raised  in  her  presenee,  and  be  replied  in 
the  aflBormative.  That  being  so,  no  right  of  defendant  was 
overlooked  and  no  injustice  was  done  her. 

Digitized  by  VjOOQIC 


192         Cooper-Snell  Co.  v.  State  of  New  York. 

Fourth  Department,  July,  1«8#.  (Vol.  198. 

The  case  of  Maurer  v.  People  (43  N.  Y.  1)  does  not  assist 
defendant.  That  was  a  case  where  the  jury  came  in  for 
insteuctions,  received  them  and  retired,  all  in  the  absexice  of 
defendant.  Here  whatever  was  said  to  the  jury  in  response 
to  the  request  for  additional  instructions  in  the  absence  of 
defendant  was  withdrawn  when  her  absence  was  discovered 
and  the  jury  told  to  disregard  it  and  then  the  jury  was  rein- 
structed  on  the  same  points.  If  any  error  had  unwittingly 
cr^t  into  the  proceedings  it  was  cured  and  no  injustice  was 
done  defendant.  (People  v.  Thom,  156  N.  Y.  286;  Peopk  v. 
KeUy,  94  id.  526.) 

Defendant  had  a  fair  trial,  no  l^al  error  was  committed  that 
would  justify  a  reversal,  the  verdict  of  the  jury  was  ri^t  and 
based  on  sufficient  evidence,  and  the  judgment  of  eonvictioci 
and  order  denying  the  motion  for  a  new  trial  gdiould  be  affirmed. 

HuBBS,  J.,  concurs. 

Judgment  of  conviction  and  ord^  reversed  and  new  trial 
granted  upon  the  grounds  stated  in  the  opinion;  and  that  the 
verdict  is  contrary  to  law  and  clearly  against  the  evidence, 
particularly  the  finding  of  the  jury  that  the  defendant  caused 
the  death  of  Michael  Murphy. 


Coopbr-Snell  Company,  Appellant,  v.  The  State  of  New 
York,  Respondent.     (Claims  Nos.  1549A,  1688A.) 

Fourth  Department,  July  6,  1920. 

Court  of  Claims — act  conferring  jurisdiction  to  determins  claim 
against  State  —  provision  as  to  filing  claim  construed  —  prior 
filing  of  claim  eftectire  to  confer  jurisdiction. 

Although  chapter  603  of  the  Laws  of  1918,  which  conferred  jurisdiction  on 
the  Court  of  Claims  to  hear  and  determine  the  claims  of  the  Cooper-Snell 
Company  for  damages  sustained  in  connection  with  highway  oonstntotiotti, 
provided  that  no  award  should  be  made  or  judgment  rendered  "  ualen 
such  claim  shall  be  filed  with  the  Court  of  ClsCims  within  six  months  from 
the  time  this  act  takes  effect/'  it  was  unnecessary  to  refile  claims  under 
said  enabling  act,. if,  in  fact,  they  had  already  been  filed  before  the  act 
took  effect,  as  such  prior  filing  was  a  substantial  compliance  with  the 
statute. 

Hence,  the  Court  of  Claims  should  not  refuse  to  open  a  default  of  the  olaimaat 
merely  upon  the  ground  that  it  lacked  jurisdiction  to  deleniiine  the 
question,  because  the  claims  were  not  refiled. 

Clark  and  Ds  Anqelis,  JJ.,  dissent,  with  opinion. 
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Appeal  by  tte  claimant,  Cooper-Snell  Company,  fiom 
certain  orders  made  by  the  Court  of  Claims  and  Altered  in 
the  office  of  the  cleit  of  said  court  on  the  3d  day  of  December, 
1919,  denying  claimant's  motions  to  vacate  and  set  aside  certain 
orders  made  in  said  court,  dismissing  on  jurisdictional  grounds 
two  claimB  against  the  State.     (See  192  App.  Div.  936.) 

John  C.  Wait  [Howard  Q*  WUaon  of  counsel],  for  the  appellant. 

Charles  D.  Newton,  Attorney-General  [J.  L.  Cheney,  DepiUy 
Attorney-General,  of  counsel],  for  the  respondent. 

Eruse,  p.  J.: 

I  think  it  was  not  necessary  to  refile  these  claims  to  comply 
with  the  provisions  of  the  act  of  1918  (Laws  of  1918,  chap. 
603).  The  claims  were  on  file  when  the  act  took  effect  and 
have  remained  on  file  with  the  Court  of  Claims.  This,  as  it 
seeriis  to  me,  is  a  substantial  compliance  \nth  the  act  and 
accords  with  the  reasoning  of  Kellogg,  P.  J.,  in  Rogers  v. 
State  of  New  York  (184  App.  Div.  340). 

The  Court  of  Clainis  refused  to  open  the  default  upon  the  sole 
groimd  that  it  did  not  have  jurisdiction  to  determine  the 
same,  because  the  claims  were  not  reftled  within  six  months 
after  the  act  of  1918  took  effect.  The  prevailing  opinion  of 
that  court  concedes  that  a  case  was  made  out  to  open  the  default. 
It  seems  to  me  that  the  learned  court  put  too  strict  a  con- 
struction upon  the  act.     (See  109  Misc.  Rep.  96.) 

While  the  act  requires  these  claims  to  be  filed  with  the  Court 
of  Claims  within  six  months  from  the  time  the  act  takes  effect, 
there  is  nothing  in  the  act  ^\iiich  pro\ddes  for  refiling,  if,  in 
fact,  the  claim  was  already  on  file  at  the  time  the  act  took 
effect,  and  no  good  reason  is  suggested,  as  it  seems  to  me,  why 
such  refiling  should,  be  required. 

The  order  denying  the  application  to  open  the  default  and 
for  an  order  setting  aside  and  vacating  the  dismissal  should  be 
reversed,  with  ten  dollars  costs,  besides  disbursements  on  this 
appeal,  and  the  application  should  be  granted. 

All  concur,  except  De  Angelis  and  Clark,  JJ«,  who  dissent 
in  an  opinion  by  Clark,  J. 

App.  Drv.— Vol.  CXCIIL        13 
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CiARK,  J.  (dissenting) : 

The  claimant  in  May  and  June,  1914,  presented  two  clainis 
against  the  State  for  extra  work  and  for  damages,  the  claims 
growing  out  of  highway  improvement  contracts  in  Herkimer 
county,  upon  which  the  full  contract  price  had  be^i  paid. 

Notice  of  one  claim,  No.  1549A,  was  Sled  May  5,  1914,  but 
more  than  two  years  after  the  completion  of  the  work  imder 
the  .contract  in  connection  with  which  this  claim  arose.  Notice 
of  the  other  claim,  No.  1688A,  was  filed  Jime  20,  1914,  but 
more  than  two  years  after  the  completion  of  the  work  imder 
the  contract  in  connection  with  which  this  claim  arose. 

No  notice  of  intention  was  filed  in  either  case  as  provided 
for  by  section  264  of  the  Code  of  Civil  Procedure. 

The  claims  were  placed  on  the  calendar  of  the  Court  of 
Claims  for  the  Utica  term,  and  were  dismissed  on  motion  of 
the  Attorney-General,  January  6,  1919,  the  claimant  not 
appearing  to  prosecute  the  claims,  and  the  court  holding  that 
it  was  without  jurisdiction  to  hear  them. 

Claimant  appeals  from  the  order  of  Januiary  6,  1919,  dis- 
missing the  claims,  and  also  from  the  order  of  December  3, 
1919,  denying  its  motion  for  an  order  vacating  the  order  of 
January  6,  1919,  dismissing  said  claims. 

It  is  the  contention  of  claimant  that  the  Court  of  Claims 
had  jurisdiction  to  hear  these  claims  by  the  express  provisions 
of  chapter  603  of  the  Laws  of  1918,  urgiiig  that  these  claims 
having  been  once  filed,  a  refiling  was  not  necessary  within  six 
months  from  the  time  that  act  took  effect. 

These  claims  grew  out  of  two  contracts  for  highway  improve- 
ment in  Herkimer  county,  one  of  which  was  completed  and 
accepted  February  14,  1912,  and  the  other  January  28,  1912, 
and  these  claims  for  extra  work  and  damages  accrued  on  these 
dates  respectively.  One  of  these  claims  was  filed  May  5,  1914, 
and  the  other  was  filed  Jime  20,  1914,  there  having  been  no 
notice  of  intention  to  file  in  either  case,  as  required  by  section 
264  of  the  Code  of  Civil  Procedure. 

It  is  important  to  inquire  whether  or  not  the  enabling  act, 
chapter  603  of  the  Laws  of  1918,  will  relieve  claimant  of  its 
omission  to  file  the  notice  of  intention  required  by  section  264 
of  the  Code  of  Civil  Procedure.  The  act  was  passed  and  took 
effect  May  10,  1918.    It  was  legislation  evidently  passed  in 
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the  inta^st  of  dalmant,  for  its  title  provides  that  it  is  '^Ad 
Act  to  confer  jurisdiction  on  the  Court  of  Claims  to  hear, 
audit  and  determine  the  alleged  claims  of  the  Cooper-Snell 
Company  [this  claimant]  against  the  State  for  damages  allied 
to  have  been  sustained  by  such  company,  and  to  render  judg- 
ment therefor."  And  by  secticsi  1  of  the  act  jurisdiction  was 
conferred  on  said  court  to  hear,  audit  and  determine  claims  of 
the  Cooper-Snell  Company  against  the  State  for  extra  work 
and  damages  claimed  to  be  due  the  company  in  connection  with 
highway  constructicxi  in  Herkimer  coimty,  but  in  section  2 
of  the  act  it  distinctly  provided  that  no  award  should  be  made 
or  judgment  rendered  ''  unless  such  claims  shall  be  filed  with 
the  Court  of  Claims  within  six  months  from  the  time  this  act 
takes  effect." 

The  claims  had  been  filed  in  May  and  Jime,  1914,  respec- 
tively, but  no  notice  of  intenti(xi  had  ever  been  filed,  so  they 
were  not  properly  filed,  and  were  ineffectual  to  confer  juris- 
diction on  the  Court  of  Claims.  They  were  not  refiled  at  all 
after  chapter  603  of  the  Laws  of  1918  took  effect  May  10,  1918, 
and  inasmuch  as  that  statute  expressly  provided  that  its  benefits 
were  to  be  limited  to  such  claims  as  '^  shall  be  filed  with  the 
Court  of  Claims  within  six  months  from  the  time  this  act  takes 
effect,*'  I  cannot  see  how  its  provisions  can  be  effectual  to 
revive  claims  that  were  dead  because  they  had  never  been 
legally  filed. 

The  plain  meaning  of  the  statute  is  that  it  was  to  apply 
to  existing  claims,  but  thereafter  to  be  filed,  and  not  to  claims 
that  had  been  previously  filed,  but  lacking  a  notice  of  intention 
to  file  as  required  by  the  Code. 

The  act  of  1918  (Laws  of  1918,  chap.  603)  cannot  be  con- 
slrued  as  referring  to  claims'  already  filed.  If  that  had  been  the 
legislative  intent,  why  was  a  clause  inserted  limiting  its  benefits 
to  claims  that  "  shaU  be  filed  with  the  Court  of  Claims  within 
six  months  from  the  time  this  act  takes  effect?  "  These  claims 
were  never  filed  with  the  Court  of  Claims  in  pursuance  of  the 
provisions  of  that  act,  and,  therefore,  the  court  acquired  no  juris- 
diction in  regard  to  them.  (Ross  v.  State  of  New  York  103 
Misc.  Rep.  196;  186  App.  Div.  166.) 

Chapter  175  of  the  Laws  of  1919  conferred  jurisdiction  on 
the  Coiirt  of  Claims  to  hear  and  determine  certain  claims 
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against  the  State  ^en  no  notice  of  intention  in  regard  to  suksh 
claims  had  been  filed.  This  act,  however,  expreissly  provided 
that  it  appUed  only  to  claims  ''  which  have  been  previously 
filed  with  the  Court  of  Claims,  within  six  months  from  the 
date  of  accrual  thereof,*'  said  before  Decemb^  31;  1917,  but 
for  which  no  notice  of  intention  had  been  filed  with  the  Court 
of  Claims  or  the;  Attorney-General,  or  both,  within  such  six 
months. 

These  claims  were  filed  in  1914,  one  in  May  and  the  other 
in  June  of  that  year.  The  contracts  out  of  which  they  grew 
were  completed,  accepted  and  paid  for  in  January  and  Feb- 
ruary, 1912,  the  claims  being  filed  more  than  two  years  after 
the  work  under  the  contracts  out  of  which  they  grew  had  been 
completed  and  accepted. 

No  facts  are  diown  in  the  record  to  support  claimmit's 
contention  that  the  claims  were  filed  within  six  months  after 
they  accrued;  indeed  the  record  distinctly  disproves  that  mere 
conclusion. 

These  statutes  (Laws  of  1919,  chap.  175,  and  Laws  of  1918, 
chap.  603),  on  which  claimant  rehes,  are  in  derogation  of  the 
sovereign  rights  of  the  State  and  should  be  strictly  construed. 
That  being  true,  claimant  must  fail  on  this  motion  foT  the 
reason  that  as  to  the  act  of  1918  the  claims  were  not  filed  tmd^ 
its  provisions  within  six  months  after  it  took  effect,  and  as  to 
the  act  of  1919  the  claims  were  not  filed  within  six  months 
from  the  dates  of  the  accrual  thereof,  swid  the  disposition  of  the 
motions  by  the  Court  of  Claims,  because  of  lack  of  jurisdiction, 
was  proper. 

The  orders  appealed  from  should  be  affirmed,  with  costs. 

De  Angelis,  J.,  concurs. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements  in 
each  claim,  and  motions  to  open  defaults  granted,  with  ten 
dollars  costs  hi  each  claim. 
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Rocket  River  Development  Company,  PlaintiflF,  v.  German 
American  Brewing  Company,  Defendant. 

Fourtli  Ddpartment,  July  6,  1920. 

Corppratioxui  —  biUn  ^nd  note^  —  when  corporation  ohargeable  witH 
knowledge  of  fraud  of  its  officer  in  negotiating  checks  of  other 
corporation  to  liquidate  his  personal  debt  —  principal  and  agent  — 
principal  which  receives  and  retaixis  proceeds  of  fraudulent  trans- 
action becomes  liable  for  fraud,  irrespective  of  knowledge  thereof 
—  estoppel. 

Where  the  treasurer  of  the  plaintiff,  a  domestio  corporation,  who  was  also 
the  president  of  the  defendant  corporation,  and  hy  virtue  of  his  office 
completely  dominated  the  defendant's  affairs  and  had  control  of  its  finances, 
drew  checks  in  the  name  of  the  plaintiff  upon  its  bank  of  deposit,  payable 
to  the  defendant,  the  proceeds  of  which  were  deposited  to  the  defendant's 
credit,  and  said  officer  ore<ti;t»d  his  own  indebtednesB  to  the  defendant 
upoKL  the  records  of  the  oorpotation  by  the  amount  of  suoh  efaecks,  whi^h 
wore  not  given  in  payment  or  liquidation  of  any  indebtedness  owing  by 
the  i>laintiiJ  to  the  defendant,  and  such  checks  wore  drawn  without  the 
authority  or  consent  of  any  of  the  other  officers  of  the  plaintiff,  it  may 
recover  the  amount  thereof  from  the  defendant. 

On  proof  of  the  facts  aforeaaid,  it  was  proper  for  the  court  to  direct  a  verdict 
for  the  plaintiff  for  the  amount  of  said  checka,  for,  under  the  ciroumstaneeB, 
the  defendant,  even  without  the  admissions  of  its  acting  treasurer,  as  to 
his  knowledge,  was  put  upon  efficacious  inquiry  respecting  the  transactions, 
and  it  was  chargeable  with  knowledge  which  would  have  been  disclosed 
by  its  records,  that  the  checks  were  not  given  in  payment  of  any  indebted- 
ness from  the  plaintiff  to  the  defendant,  and  were  used  to  liquidate  a  debt 
of  the  defmidaat'spreddont  to.it. 

Where  the  sam^  offieer  of  the  defendant,  without  authority,  drew  a  eheok 
in  the  name  of  the  plaintiff,  of  which  he  was  treasurer,  and  obtained  a 
New  York  draft  which  he  dolivored  to  a  bank  and  thereafter  gave  to  said 
bank  a  check  of  the  defendant  in  return  for  said  draft,  which  was  delivered 
to  him  as  paid,  and  two  notes  of  the  defendant  for  the  amount  of  said  draft 
and  check,  which  were  its  valid  obligations,  were  oanceled,  and  said  officer 
credited  his  owq  aceouAt  wiih  the  defendaint  with  the  amount  of  said  New 
York  draft,  the  defendant  was  not  chargeable  with  aetual  knowledge  of 
the  fraud  upon  the  plaintiff,  for  the  draft  gave  no  indication  that  the 
plaintiff  was  in  any  wise  involved  in  the  transaction,  but  irrespective  of 
lack  of  notice,  the  defendant  oamiot  retain  the  benefits  of  said  transaction 
whieh  resulted  in  the  paym^t  of  its  notes,  without  adopting  and  ratify- 
nig  the  fraudttiBnt  meaaa  used  by  its  offieec  in  effecting  such  payment; 
and  henoe  is  liable  to  the  phdntiff  therefor  upon  the  prhioiple  of  eatoppeL 
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Motion  by  both  parties  for  a  new  trial  upon  a  case  contain- 
ing exceptions,  ordered  to  be  heard  at  the  Appellate  Division 
in  the  first  instance,  after  the  direction  of  a  verdict  by  the 
court  at  the  close  of  the  case  of  no  cause  of  action  in  defendant's 
favor  as  to  a  portion  of  the  demand  of  the  plaintiff,  and  in  the 
plaintiff's  favor  as  to  a  portion  of  his  demand,  upon  a  trial 
before  the  court  and  a  jury  at  the  Erie  Trial  Term  in  May, 
1919. 

J.  A.  Magoffin,  for  the  plaintiff. 

James  0.  Moore,  for  the  defendant. 

Lambert,  J. : 

The  plaintiff  and  defendant  are,  respectively,  domestic 
corporations  with  their  principal  places  of  business  in 
the  city  of  Buffalo,  N.  Y.  During  the  times  involved  in 
this  controversy  one  John  F.  Nagel  was  the  treasurer  of  the 
plaintiff  and  the  president  of  the  defendant,  and  the  business 
of  the  plaintiff  was  transacted  at  the  business  office  of  the 
defendant. 

Since  1915,  Nagel,  as  president  of  the  defendant,  completely 
dominated  its  affairs  and  had  unquestioned  control  of  the 
finances  Following  the  custom  of  his  immediate  predecessor 
in  office,  he  made  personal  use  of  the  funds  of  the  defendant 
from  time  to  time.  In  each  instance  he  charged  the  same  to 
himself  upon  the  records  of  the  defendant  corporation. 

On  May  9, 1917,  Nagel,  without  any  ri^t  or  authority,  drew 
a  check  in  the  name  of  the  plsuntiff,  upon  its  account,  in  the 
Bank  of  Buffalo,  to  the  order  of  New  York  draft.  A  draft  was 
issued  to  him  on  the  Chemical  National  Bank  of  New  York 
city  and  was  by  him  taken  to  the  Citizens  Commercial  Trust 
Company  of  Buffalo,  N.  Y.,  and  delivered  to  the  bank.  Imme- 
diately thereafter  he  delivered  to  the  Citizens  Commercial  Bank 
a  check  of  the  defendant  for  $25,000,  and  !n  return  for  the  said 
draft  and  check  the  bank  delivered  to  him  as  paid  and  canceled 
two  certain  notes  of  the  defendant  in  the  sum  of  $25,000  each, 
and  which  notes  were  at  that  time  valid  and  outstanding 
obligations  of  the  defendant.  The  canceled  and  paid  notes 
were  by  Nagel  returned  to  the  office  of  the  defendant  and 
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placed  in  its  files,  and  he  took  credit  upon  his  account  with 
the  defendant  for  the  amount  of  the  New  York  draft. 

On  July  27,  1917,  Nagel  likewise  drew  a  check  in  the  name 
of  the  plaintiff,  upon  its  fimds  on  deposit  in  the  Bank  of  Buffalo, 
for  $10,000,  which  was  payable,  by  its  terms,  to  the  defendant 
and  he  delivered  that  check  to  one  Reeb,  a  bookkeeper  and 
acting  treasurer  of  the  defendant,  who  deposited  it  to  the 
defendant's  credit  in  the  Bank  of  Buffalo. 

On  August  3, 1917,  Nagel  drew  a  like  check  in  the  plaintiff's 
name,  upon  its  funds  in  the  Bank  of  Buffalo,  for  the  sum  of 
$15,000,  likewise  payable  to  the  defendant,  and  this  was  by 
Nagel  also  delivered  to  Reeb  and  by  him  deposited  to  the 
defendant's  credit. 

On  August  31,  1917,  Nagel  again  drew  plaintiff's  check  for 
$10,000  on  the  Bank  of  Buffalo,  to  the  order  of  the  defendant, 
delivered  the  same  to  Reeb,  who  deposited  the  same  to  the 
defendant's  credit  in  the  Bank  of  Buffalo. 

Nagel  credited  his  indebtedness  to  the  defendant  upon  the 
records  by  the  amount  of  these  several  checks.  Reeb  testifies 
that  he  knew  from  the  beginning  that  these  checks  so  drawn 
were  not  given  in  payment  or  liquidation  of  any  indebtedness 
owing  by  plaintiff  to  the  defendant,  and  that  he  knew  that 
Nagel's  purpose  was  to  reduce  his  overdrafts  upon  the  records 
of  the  defendant  company. 

These  checks  were  all  drawn  without  any  authority  from  or 
knowledge  by  any  other  oflScer  of  the  plaintiff  and  were,  so  far 
as  the  plaintiff  was  concerned,  drawn  and  cashed  by  the  bank 
without  its  authority  or  consent. 

This  action  is  brought  by  the  plaintiff  against  the  defendant 
to  recover  the  amount  represented  by  these  transactions  upon 
the  theory  that  the  circumstances  involved  were  such  as  to 
charge  the  defendant  with  knowledge  that  Nagel  was  mis- 
appropriating its  funds. 

Upon  the  trial  both  parties  moved  for  the  direction  of  a 
verdict.  The  trial  court  thereupon  directed  a  verdict  for  the 
plaintiff  for  the  sum  of  $38,790,  representing  an  aggregate  of 
the  three  several  checks,  with  interest,  and  directed  a  verdict 
of  no  cause  of  action  respecting  the  $25,000  transaction  of 
May  9,  1917. 

The  respective  parties  excepted  to  the   appropriate  pro- 
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visions  of  such  decision,  and  each  made  a  motiaa  t0r  ia  new 
trial,  and  the  exceptions  so  taken,  together  with  the  motions 
for  a  new  trial,  were  ordered  heard  in  this  court  in  the  first 
instance. 

As  to  the  direction  of  the  verdict  upon  the  July  twwity- 
seventh,  August  third  and  August  thirty-first  items,  involving 
respectively  the  sums  of  $10,000,  $15,000  and  $10,000,  there  is 
not,  as  it  seems  to  me,  serious  questicwi  but  that  thia  direction 
of  the  court  was  l^ally  justified.  Even  witiiout  the  admisaions 
of  Heeb,  afi  to  his  knowledgie,  the  tmnsactionfi  upon  their  face 
indicated  the  unlawful  diversion  of  funds,  sufficiently  at  least 
to  put  the  defendant  to  efiicacious  inquiry  respecting  the 
truth  of  the  transaction  and  the  resulting  inisappropdiation 
within  the  authority  of  Henry  v.  AMen  (151  N.  Y.  1);  jBene- 
dict  V.  Arrwux  (154  id.  716)  and  Carlisk  v.  Norris  (215  id. 
400). 

In  reaching  this  conclusion  as  to  these  items  at  is  not  neces- 
sary to  distinguish  upon  any  theory  bf  implied  knowledge. 
It  is  true  that  ordinarily  knowledge  upon  the  part  of  an  agent 
of  a  corporation  imputes  knowledge  to  the  corporation, 
because  of  the  duty  of  the  agent  to  disclose  in£()cmation  he 
possesses  pertinent  to  his  agency.  It  is  equally  true  that  this 
rule  has  its  exceptions  in  those  instances  where  the  agent  is 
engaged  in  transactions  for  his  own  benefit  and  hostile  to  the 
benefit  of  his  principal  or'  the  benefit  of  some  ofther  person  in 
a  manner  detrimental  to  his  principal  and  ihen  the  presump- 
tion of  disclosure  does  not  fdlow.  (Crooks  v:  PeopWa  Nat. 
Bank,  72  App.  Div.  331;  CarlisU  v.  Norris,  svq^ra.) 

As  to  these  three  items  we  do  not  have  to  i^efine  as  to  the 
probability  of  Nagel  's  having  made  any  discJosure.  The  instru- 
ments themselves  are  sufficient  to  indicate  the  Atuafcion,  and, 
coupled  with  that  circumstance,  are  the  admissioiis  of  Reeb,  the 
acting  treasurer  of  the  defendant,  of  actual  knowledge.  A 
consultation  with  the  records  of  the  drfendtot  would  have 
disclosed  that  these  checks  were  not  given  in  payment  of  any 
indebtedness  from  the  plaintiff  to  the  defendant  and  that  they 
were  used  to  apparently  liquidate  ^  debt  of  Nagel  to  the 
defendant. 

In  my  judgment,  the  exception  taken  to  the  direction  of  a 
verdict  as  to  these  three  several  items  should  be  overruled. 
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The  dixeotiQii  as  to  the  S25,000  transaction  of  May  xiiath 
involves  a  premise  of  £act  uoUke  the  situation  respectiiig  the 
three  several  iteibs  mentioned.  In  th^  instance  tibe  ne^iotia- 
ble  instnttuent  adopted  by  Nagel  as  a  means  of  ap|)r(^[«iating 
the  plaintiffs  money  for  the  ben^t  of  the  defendant  was  used 
by  him  to  proems  a  New  York  draft.  The  draft  gave  no 
indication  that  the  plaintiff  was  in  any  wise  involved  in  the 
tmnsaction.  The  moneys  when  paid  were  not  paid  into  the 
(^ce  of  the  d^endant,  but  were  paid  to  the  Citiz^Eis  Commarcial 
Trust  Ck>mpany  in  liquidation  of  an  obligation  of  the  defendant 
Obviously,  there  was*  nothing  in  thia  transaction  in  and  of 
itself  indicating  actual  knowledge  upon  the  part  of  the  defend- 
ant or  any  of  its  ofi&ceps,  except  its  president^  Nagel.  In  thl$ 
situation  the  trial  court  concluded  it  was  not  an  instJEino$ 
falling  within  the  rule  of  constructive  knowledgie^  for  the  reason 
that  Nagd  wbs  at  that  time  engaged  in  a  scheme  for  his  per? 
sonal  benefit;  that  it  could  not  be  said  that  any  presumption 
could  arise  that  he  made  disclosure  of  his  fraudulent  actions 
to  the  defendant.  The  ta*ial  cqurt  was  of  the  Qpinion  that  them 
was  no  basis  for  the  presumption  that  the  defendant  had 
actual  or  constructive  notice,  or  notice  putting  it  upon  inquiry, 
respecting  this  transaction  and  h^ice  the  plaintiff  was  not 
entitled  to  a  judgment  th^efor. 

Upon  the  theory  then  urged  a$  a  basis  of  recovery,  I  thiqk 
the  court  was  right.  Ther^  is,  however,  another  line  of  casea 
well  established,  which,  in  my  judgment  is  applicable  to  the 
facts  involved  in  the  theft  of  the  $26,000  by  Nagel,  the  benefit 
of  which  the  defendant  had.  The  doctrine  of  these  cases 
precludes  a  principal  from  denying  knowledge  possessed  by 
its  agent  where  the  transaction  involved  has  worked  out  to 
his  material  benefit.  It  is  said  that  such  a  principal,  even 
though  ignorant  and  innocent,  cannot  receive  the  benefits  of 
such  a  fraudulent  transaction  wdthout  adopting  as  an  incident' 
thereto  the  means  used  by  the  agent  to  produce  the  result. 
In  this  instance  the  defendant  did  benefit  from  this  transaction. 
Its  valid  obligation  of  $25,000  was  paid  through  a  transaction 
which  amoimted  to  nothing  less  than  a  larceny.  It  cannot 
now,  in  my  judgment,  disclaim  the  fraud  and  theft  by  which 
Nfi^l  prociu^  this  benefit  for  it  and  retain  it.  In  concluding 
to  retain  it  it  ratifies  and  adopts  all  of  the  methods  he  used  to 
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secure  that  benefit  irrespective  of  whether  or  not  it  had  any 
knowledge  or  information  upon  the  subject. 

The  leading  case  announcing  this  doctrine  is  Taylor  v. 
Commercial  Bank  (174  N.  Y.  181).  The  doctrine  of  this  case 
is  reaffirmed  as  soimd  in  morals  in  the  late  case  of  BUxprnquigl 
V.  Farson  (222  N.  Y.  375).  The  principle  decided  in  these 
caseS;  as  it  seems  to  me,  is  clearly*  applicable  to  the  facts 
involved  in  the  $25;000  item.  It  appears  that  Nagel,  the  chi^ 
executive  oflScer  of  the  defendant,  by  virtue  of  his  position  and 
relations  with  the  plaintiff,  misappropriated  $25,000,  and 
applied  it  for  the  benefit  of  the  defendant  in  the  payment  of 
its  note.  It  would  be  most  imjust  and  inequitable  to  tolerate 
the  retention  of  that  benefit  by  the  d^^Mlant,  without  requir- 
ing it  to  assume  fidl  responsibility  for  Nag^l's  act  in  securing 
it.  Whether  the  defendant  did  or  did  not  know  at  the  time  of 
the  transaction  the  circumstances  under  which  the  money  was 
obtained  seems  to  me  of  little  consequence.  Eventually,  it 
did  know  and  knowing  chose  to  assmne  the  right  to  retain  the 
results  of  the  transaction.  The  plainest  doctrine  of  estoppel 
seems  applicable. 

It  follows  that  the  defendant's  exceptions  should  be  over- 
ruled, its  motion  for  a  new  trial  denied^  and  judgment  directed 
for  the  plaintiff  in  the  sima  of  $38,790,  with  interest;  that  the 
plaintiff's  exceptions  should  be  sustained  and  its  motion  for  a 
new  trial  respecting  the  $25,000  item  granted. 

AU  concur. 

Defendant's  exceptions  overruled  and  its  motion  for  a  new 
trial  denied,  with  costs,  and  judgment  directed  to  be  entered 
for  the  plamtiff  upon  the  verdict  for  $38,790.  Plaintiff's 
exceptions  sustained  and  its  motion  for  a  new  trial  as  to  the 
cause  of  action  for  the  $25,000  item  granted. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Harvey  A.  Brown,  Appellant. 

Fourth  Department,  July  6,  1920. 

Crimes  —  riot  —  attack  upon  strike-breakers  —  evidence  justify- 
iniT  conTiction  —  when  defendant  not  prejudiced  by  publication 
of  charge  to  grand  Jury  in  newspaper  —  fair  and  impartial  trial  -— 
evidence  not  establishing  bias  of  trial  Justice  —  degrees  of  crime  of 
riot  —  punishment  for  crime  —  felony  —  no  Justification  for  riot 
—  plea  of  guilty  to  lesser  crime  by  defendants  Jointly  indicted. 

Appeal  from  a  judgment  convicting  the  defendant  of  the  crime  of  riot  as 
defined  by  section  2000  of  the  Penal  Law,  which  riot  took  place  during  a 
strike  of  the  employees  of  an  elaotrio  railroad  and  involved,  attacks  upon 
"  strike-breakers  "  used  to  operate  the  cars.  Evidence  examined,  and 
held,  that  a  riot  had  occurred  without  question,  and  that  a  finding  by  the 
jtify  that  the  defendant  had  participated  in  the  crime  was  justified. 

Conviction  of  said  crime  will  not  be  set  aside  on  appeal  mereiy  beoaofle  the 
charge  previously  made  by  the  presiding  judge  to  the  grand  jury,  which 
found  the  indictment,  was  published  in  a  newspaper  having  a  circulation 
in  the  vicinity.  Such  publication  did  not  deprive  the  defendant  of  such 
trial  as  is  guaranteed  by  the  Constitution,  although  it  seems  such  publi- 
cation might  be  made  the  basis  of  a  motion  to  change  the  place  of  trial. 

Said  conviction  will  not  be  reversed  because  the  trial  judge  stated  to  the 
grand  jury  when  the  indictment  was  found  that  it  was  a  matter  of  public 
knowledge  that  a  riot  ooourred  a  few  weeks  ago,  as  sueh  statement  did  not 
deprive  the  grand  jury  of  its  right  to  determine  whether  the  crime  of  riot 
had  been  committed,  acting  as  judge  both  of  the  law  and  the  facts. 

Moreover,  even  if  the  statement  of  the  judge  that  a  riot  had  occurred  were 
erroneous,  it  is  not  ground  for  reversal,  as  it  is  presumed  that  the  grand 
jury  performed  the  duty  of  receiving  none  but  legal  evidence,  enjoined 
upon  them  by  section  2Sd  of  the  Code  of  Criminal  Proeedure,  which  is 
required  to  be  read  to  them. 

Assuming  that  it  was  error  for  the  trial  judge  to  refuse  to  instruct  the  jury 
after  verdict  as  to  different  degrees  of  the  crime  of  riot  and  to  instruct  them 
that  the  defendant  may  be  convicted  of  any  lesser  degree,  said  error  is 
not  a  ground  for  reversal,  where,  in  fact,  the  defendant  was  sentenced  for 
the  lesser  degree,  for  he  was  not  harmed  by  the  oourt's  refusal  to  charge. 

However,  the  crime  of  liot  is  not  divided  into  degrees  by  section  2091  of 
the  Penal  Law,  which  simply  classifies  the  punishment  into  three  groups 
depending  upon  the  character  of  the  acts  constituting  the  crime. 

As  the  trial  court  under  said  section  is  permitted  to  send  a  defendant  to  a 
State  prison  regardless  of  which  of  the  three  subdivisions  is  applied  on  the 
facts  proven  in  fixing  sentence,  riot  id  necessarily  a  felony  in  all  saoh 


Digitized  by  VjOOQIC 


206  People  v.  Bisown. 


Foarth  De{>artuient,  July,  l«dO.  LVoL  ld& 

the  building  from  the  roof  of  the  bam.  The  men  on  the 
mside  fired  upon  the  crowd  through  the  small  door  in  the 
northeast  comer  of  the  building  and  then  barricaded  the 
door.  The  ste^  doors  wero  lifted  up,  while  the  men  on  the 
inmde  forced  the  doors  down.  The  steel  doors  were  again 
forced  up  and  the  men  on  the  inside  fired  at  the  feet  of  the 
men  engaged  ni  raising  the  doors. 

During  this  period  a  large  amount  of  glass  was  falling 
from  the  skylight  in  large  and  heavy  chimks,  inflicting  injuries 
upon  the  men  inside.  Brannigan,  who  was  under  arrest,  was 
iiijured  and  in  the  excitement  of  the  occasion  disappeared  and 
was  not  thereafter  apprehended.  There  were  72  panes  of 
^lass  broken  in  the  skyhght  and  140  in  the  bam  proper.  The 
throng  fofteed  an  entrance  to  the  bam  and  threw  out  canned 
tomatoes,  sardines,  peaches,  apricots,  etc.,  s<Hne  of  a  hich 
Were  afterwards  thrown  through  the  skylight  upon  the  men 
in  the  mess  hall. 

Through  the  efforts  of  one  Conroy,  a  labor  organizer,  and 
one  Griffith,  president  of  the  Trades  and  Labor  Coimcil,  at 
about  nine  o'clock  p.  m.  the  crowd  consented  that  the  strike- 
breakers be  taken  peaceably  from  the  building  and  sent  out 
of  town  on  the  evening  train.  The  crowd  gathered  rapidly 
and  was  variously  estimated  at  between  4,000  .and  7,000 
people.  During  the  ev^iing  one  Ford,  a  strike-breaks, 
attempted  to  escape  from  the  bam  and  was  severely  beaten. 
He  sustained  a  broken  nose  and  was  otherwise  injured,  when 
rescued  by  officers.  He  was  placed  in  a  taxi-cab  for  removal 
to  the  police  station.  The  taxi-^ab  driver  was  puUed  from 
his  car  and  severely  and  bmtally  beaten  by  the  crowd.  A 
son  of  the  president  of  the  traction  company  attempted  to 
escape  from  the  bam  and  was  captured  by  the  crowd  and 
severoly  beaten  and  cut.  He  was  taken  in  an  automobile 
to  the  hospital  for  treatment.  After  the  addross  to  the  crowd 
by  Ckmroy  and  Griffith,  three  patrol  loads  of  strike-breakers 
wero  taken  from  the  bam  to  the  poUce  station,  upon  the 
promise  of  immunity  from  assault.  On  the  trip  to  the  station 
they  were  assaulted  by  the  throng,  and  from  the  police  stati<m 
most  of  them  wero  taken  to  the  county  jail.  They  were 
cut,  bruised  and  bleeding,  some  of  them  suffering  from  shot 
wounds.     One  man  was  unconscious.     The  evidence  discloses 
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that  thirteen  people  reoeived  shot  wounds  and  were  tak^i 
to  the  hospital  for  treatment. 

The  premise  of  fact  here  given,  which  must  be  conceded 
to  be  a  meager  description  of  the  occurrences^  not  only  justified 
but  required  the  finding  by  the  jiuy  that  a  riot  was  eommitted 
as  allied  in  the  indictment.  Every  element  of  the  crime  is 
manifested  in  undisputed  evidence.  We  are  thus  brought  to 
the  question  whether  the  evidence  justifies  the  finding  of  the 
juiy  that  the  defendant  participated  in  the  crime.  One  police 
officer  testified  positively  to  seeing  the  defendant  in  the  front 
ranks  of  the  crowd  which  was  shouting  and  pressing  toiK^tfd 
the  car  bam  in  an  effort  to  break  throu^  the  door  then  being 
guarded.  Another  officer  testified  that  he  saw  the  defendant 
in  the  crowd  in  front  of  the  bam,  and  later,  mounting  the 
roof  of  the  bam,  from  a  ladder.  Another  witness  testified 
that  he  saw  the  defendant  stepping  from  a  ladder  onto  the 
southeast  corner  of  the  roof  of  the  bam.  Another  witness  testi- 
fied that  he  saw  two  men  on  the  bam  take  iron  bolts  about 
one  foot  long  and  other  articles  passed  up  by  the  crowd  and 
hurl  them  through  the  skylights. 

One  Miller,  superintendent  of  the  traption  company,  testified 
that  subsequent  to  his  indictment  the  defendant  stated  to 
him  that  he  was  in  wrong,  and  knew  it;  that  he  was  at  home 
between  five-thirty  and  six  o'clock  when  someone  told  him 
a  man  had  been  shot  at  the  car  bam;  that  he  then  went 
to  the  car  bam;  that  he  became  excited,  went  upon  the  roof 
and  threw  bricks  aiKl  stones  through  the  skyli^t  and  that 
about  nine  o'clock  someone  shot  at  him  through  the  skylight. 
In  this  connection  this  witness  testified  the  defendant  requested 
that  the  traction  company  do  something  to  help  him  out^ 
The  admission  claimed  in  the  evidence  of  Miller  to  have 
been  made  by  the  defendant  is  both  natural  and  reasonable 
in  the  light  of  existing  circiunstances.  The  defendant  had 
formerly  worked  for  the  traction  company.  He  knew  Miller 
was  on  friendly  t&jm  with  him.  He  sought  his  aid  and 
that  of  the  traction  company  in  his  extremity. 

Another  witness  testified  that  on  Saturday  night,  August 
sixteenth,  before  the  disturbance  here  adverted  to,  he  heard 
the  defendant  say  to  a  group  of  men,  "  Wait  until  our  mob 
get  down  there  and  we  will  clean  them  out."    The  evidence 
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given  by  these  witnesses  is  not  disputed.  The  defendant  was 
not  sworn  on  the  trial.  The  proof  thus  given  fully  justified 
the  jury  in  finding  participation  of  the  defendant  in  the  crime 
of  riot. 

Being  satisfied  as  I  am,  that  the  evidence  jutstffied  the 
verdict  rendered,  I  pass  to  a  consideration  of  the  rulings 
challenged  as  erroneous. 

(1)  The  justice  who  held  the  court  in  which  the  indictment 
was  found  presided  at  the  trial.  Before  proceeding  in  the 
trial  the  defendant  made  a  motion  to  dismiss  the  indictment 
for  the  reasons  set  forth  in  an  affidavit  made  by  his  attorney. 
It  is  therein  stated  that  the  charge  made  by  the  preading 
judge  to  the  grand  jury  which  found  the  indictment  was 
on  or  about  the  following  day  thereafter  published  as  aft 
advertisement  in  the  Olean  Times,  a  newspaper  having  a 
wide  circulation  in  the  city  of  Olean  and  throughout  Catta- 
raugus county;  that  thereafter  and  on  or  about  September  20, 
1919,  the  Olean  Dcnly  Herald^  likewise  having  a  wide  circula- 
tioU)  published  a  report  of  the  grand  j my  proceedings  beaded 
"  Grand  Jury  Brought  in  Report  in  Riot  Cases  at  Two 
O'clock.''  The  affidavit  continues:  ''  That  as  deponeht 
believes  and  as  is  generally  believed  ♦  *  *  said  adver- 
tisement was  published  at  the  instigation  of  the  Western  New 
York  and  Pennsylvania  Traction  Company.  That  depbneht 
has  inquired  of  the  officers  of  said  Olean  Daily  Times  as 
to  who  caused  said  advertiisement  to  be  published,  and 
officers  of  said  newspaper  have  refused  to  inform  deponent. 
That  the  riot  in  connection  with  which  this  indictment  was 
found,  occurred  in  connection  with  the  strike  of  the  employes 
of  said    *     *     *    traction  company." 

The  part  of  the  charge  to  the  grand  jury  id^tified  in  the 
affidavit  as  having  been  published  is  contained  in  the  record. 
In  part,  the  court  said:  "  Ordinarily  I  would  consider  that 
these  general  instructions  concerning  your  duties  (such  general 
instructions  as  are  always  given  to  grand  juries  by  the  court, 
and  as  had  already  been  given  in  this  instance)  are  sufficient; 
but  there  are  special  and  unusual  reasons  at  this  time  why 
in  the  opinion  of  the  court  further  instructions  should  be 
given  you." 

Then    follow    the  "  further   instructions,"  which  are  not 

Digitized  by  VjOOQ IC 


People  v.  Baoww.  209 


App.  Div.]  Fourth  Dep&rtzBent,  July,  1990. 

necessary  to  repeat  for  the  piirposes  of  the  quoBtion  presented, 
except  as  fdUows:  ''  It  :s  a  matter  of  public  knowledge  that 
a  riot  occunred  a  few  weeks  ago  at  which  property  erf  the 
street  raibray  company  was  destroyed  and  many  persons 
were  brutally  beaten  by  a  mob  in  the  city  of  Olean," 

It  is  obvious  that  the  motion  to  quash  is  not  founded  upon 
either  of  the  grounds  specified  in  section  313  of  the  Code  of 
Criminal  Procedure.  It  is,  however,  urged  that  owing  to  a 
prejudice  resulting  from  a  widely  published  account  of  the 
charge  to  the  grand  jury,  the  defendant  has  been  deprived 
of  a  trial  such  as  is  guaranteed  by  the  Constitution  of  the 
State  (Art.  1,  §§  2,  6)  and  that,  therefore,  he  is  entitled  to  be 
heard  upon  the  authority  of  People  v.  Cflen  (173  N.  Y.  395) 
and  People  v,  BorgBtrom  (178  id.  254). 

Undoubtedly  such  is  his  due,  provided  he  has  been  deprived 
of  any  constitutional  right  or  rights.  This  practice  is  oider 
than  the  statute  and  survives  the  limitation  placed  upon  a 
motion  to  quash  an  indictment  as  contained  in  the  Code 
provision.  The  publication  of  the  charge  to  the  grand  jury 
is  the  groimd  upon  which  the  motion  is  based.  This  appears 
from  the  affidavit  of  counsel  which  is  the  foundation  of  the 
motion  made.  Even  if  it  be  conceded  that  the  puUicatibn 
was  effected  through  the  influence  of  the  traction  company, 
or  any  other  party  connected  with  the  prosecution,  it  is 
impossible  to  discover  in  what  respect  the  rights  of  the  defend- 
ant were  thereby  invaded.  The  ^ace  complained  of  is  the 
publication  of  the  charge  resulting  in  a  public  prejudice  to  the 
indicted  defendants.  This  argument  might  be  properly 
add]ies8ed  to  a  motion  to  change  the  place  of  trial;  but  fails 
in  every  essential  to  establish  that  the  constitutional  rights 
of  the  defendant  have  been  in  any  way  impaired  or  defeated. 

After  the  defendant  had  been  convicted,  upon  on  application 
under  section  481  of  the  Code  of  Criminal  Ptocedure,  in  arrest 
of  judgment,  the  claim  was  first  made  in  behalf  of  the  defendant 
that  he  did  not  have  a  trial  upon  an  indictment  found  according 
to  the  requirements  of  law,  and  this  being  so,  his  constitutional 
right  was  invaded.  It  was  then  urged  that  the  statement 
by  the  court  to  the  grand  jury,  '^  It  is  a  matter  of  public 
knowledge  that  a  riot  occurred  a  few  weeks  ago,"  took  from 
Afp.Div.— VouCXCIII.        14  ^         . 
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that  body  the  statutory  right  of  determining  upon  the  evidence 
before  it  whether  the  crime  of  riot  had  been  committed. 
This,  upon  the  theory  that  the  grand  jury,  in  determining 
whether  a  crime  had  been  committed,  is  the  judge  of  both 
the  law  and  the  facts.     {People  v.  Gfen,  173  N.  Y.  401.) 

If  the  motion  to  quash  had  been  made  upon  this  ground,  in 
advance  of  the  trial,  then  the  question  would  be  here  for 
review.  For  the  purposes  of  this  case,  I  prefer,  however,  to 
consider  it.  In  the  first  place  the  suggestion  by  the  court  that 
"  It  is  a  matter  of  public  knowledge  that  a  riot  occurred  a  few 
weeks  ago,"  was  indicative  only  of  an  aroused  pubUc  feeling 
resulting  from  the  occurrences  that  would  be  disclosed  in 
evidence  before  it.  This  was  evidently  made  for  the  purpose 
of  impressing  the  jury  with  the  importance  of  the  criminal 
chaise  which  it  would  have  under  investigation.  It  is 
not  claimed  even  by  defendant's  counsel  that  this  recital 
approached  as  a  matter  of  law  an  instruction  that  the  crime 
of  riot  had  been  committed.  The  context  of  the  portion  of 
the  charge  contained  in  the  record  makes  it  clear  that  the 
court  did  not  intend  and  we  cannot  assume  that  the  jiny 
imderstood  that  it  was  the  pinpose  of  the  court  to  assume 
the  function  committed  by  the  statutes  to  the  jury,  of  deter- 
mining that  a  crime  had  been  committed. 

There  is  another  conclusive  reason  why  we  may  not  infer 
that  the  jury  was  controlled  by  the  charge  made.  By  section 
248  of  the  Code  of  Criminal  Procedure  the  court  is  required  in 
charging  a  grand  jury  to  read  to  them  the  provisioijs  of  the 
Code,  "  from  section  two  hundred  and  fifty-two  to  section  two 
hundred  and  sixty-seven,  both  inclusive,  or  give  them  a 
copy  thereof,  and  must  give  them  such  information  as 
it  may  deem  proper  as  to  the  nature  of  their  duties,"  etc. 
It  may  be  assumed  that  the  suggestion  that  "  it  is  a  matt^ 
of  public  knowledge  that  a  riot  occurred,"  was  erroneous,  yet 
the  grand  jury  was  not  bound  by  it  because  of  the  duty 
enjoined  upon  it  by  section  256,  that  they  shall  receive  none 
but  legal  evidence  respecting  charges  oi  crime  brou^t  before 
its  body.  To  conclude  otherwise  would  involve  a  charge 
against  the  jury  that  it  deliberately  disregarded  the  conunands 
of  the  statute.  This  we  are  not  peamitted  to  do.  The 
presmnption  must  prevail,  in  the  absence  of  proof  to^  the 
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contrary,  that  both  the  court  and  the  jury  obsaired  the 
commands  of  the  law.  The  conclusion  is  thus  reached  that 
the  action  to  quash  was  properly  denied. 

(2)  It  is  the  claim  of  tiie  appellant  that  the  trial  court  erred 
in  omitting  and  refusing  to  instruct  and  in  failing  to  point 
out  to  the  jury  the  different  degrees  of  the  crime  of  riot  and 
the  punishment  following  a  conviction  in  either  d^ree. 

The  court  did  not,  in  its  instiuctions  to  the  juxy,  state  or 
suggest  that  there  were  any  degrees  of  the  crime  of  riot,  nor 
was  it  requested  to  so  chai^.  After  the  jury  had  retired  for 
deliberation  and  after  hours  of  consideration  of  the  case,  they 
returned  into  court  and  requested  that  the  court  characterize 
the  crime  of  which  the  defendant  might  be  convicted  and  the 
penalty  therefor.  The  court  declined  to  give  the  instructions 
requested,  stating  that  the  crime  charged  and  which  they  had 
under  consid^^tion  was  the  crime  of  riot,  and  that  the 
punishment  to  be  inflicted  rested  solely  with  the  court. 
During  all  this  time  the  defendant  and  his  counsel  were  present 
and  neither  made  requests  nor  took  any  exceptions. 

After  the  jury  rendered  a  verdict  of  guilty,  the  defendant, 
for  the  first  time,  requested  the  court  to  instruct  the  jury 
"  As  to  the  various  degrees  of  riot  as  defined  in  section  2091  of 
the  Penal  Law,  and  that  the  jury  may  find  the  defendant 
guilty  of  any  lesser  degree  than  that  charged  in  the  indictment/' 
This  the  court  declined  to  do  and  the  defendant  excepted. 
It  is  now  urged  that  it  was  a  reversible  error  to  refuse  to 
give  the  jury  these  instructions. 

Assuming  for  the  purpose  of  considering  this  questicHi  that 
the  crime  of  riot  as  defined  by  sections  2090  and  2091  of  the 
Penal  Law,  may  be  subdivided  into  degrees,  an  exception 
taken  to  a  refiusal  to  define  the  degrees  and  instruct  the 
jury  that  the  defendant  may  be  convicted  of  the  lesser  dqpree, 
after  verdict  has  been  rendered,  presents  no  ewor.  {People  v. 
Jordan,  126  App.  Div.  522;  People  v.  Enivis,  176  N.  Y.  289.) 

Conceding  an  error  was  presented  by  the  exception  taken 
as  now  contended  by  the  defendant,  a  reversal  of  the  verdict 
of  conviction  is  not  required  because  he  suffered  no  injury  as 
a  result.  Even  if  it  be  true,  as  urged,  that  the  lower  grade 
constituted  a  misdemeanor  only,  the  sentence  was  within  that 
grade  of  offense.     (See  Penal  Law,  §§  1937, 2181,  2182.)     This 
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being  so,  harm  did  not  come  to  the  defendant  for  the  failure 
of  the  court  to  give  the  instruction  requested.  {People  v. 
Granger,  187  N.  Y.  67.) 

In  my  judgm^it,  the  crime  of  riot  is  defined  by  section 
2090  of  the  Penal  Law,  and  that  section  2091  simply  provides 
for  the  punishment  of  the  crime.  It  classifies  the  punishm^it 
into  three  groups,  dependent  upon  the  .character  ci  the  acts 
constituting  the  crime.  The  pimishment  iat  the  first  group 
nmst  be  by  not  more  than  five  years'  impriscmment,  or  by  a 
fine  of  not  more  than  $1,000,  or  both;  the  second  group  by 
not  more  than  two  years'  imprisonment  or  by  a  fine  of  not 
more  than  $500,  or  both;  the  third  group  by  not  more  than 
one  year's  imprisonment,  or  by  a  fine  of  not  more  than  $250, 
or  both*  This  section  does  nothing  more  than  to  provide 
fear  the  pumshment  to  be  inflicted  upon  conviction  of  the 
crime  of  riot.  It  is  not  in  any  sense  attempting  to  classify 
the  degrees  of  the  crime  of  riot.  The  argument  of  the  appel- 
lant rests  solely  on  the  claim  that  the  diffesn^itiation  in  punish- 
ment necessarily  makes  the  section  classify  the  crime  of  riot 
into  different  degrees,  and  that  the  3d  subdivision  falls  -wathin 
the  grade  of  a  misdemeanor.  Section  2  of  the  Penal  Law 
classifies  crime  as  felonies  and  misdemeanors.  This  section 
defines  a  felony  as  a  crime  which  is  or  may  be  punishable  by 
death  or  imprisonment  in  State's  prison.  A  misdemeanor 
is  defined  as  any  crime  ^ther  than  a  felony.  The  inquirj' 
follows  —  Coidd  a  party  comdcted  of  riot,  falling  within  either 
of  the  three  groups  or  subdivisions  of  section  2091,  be  confined 
in  a  State  prison?  This  query  is  answered  definitely  by  section 
2182  of  the  Penal  Law,  which  piovides:  "  Where  a  peirson 
is  convicted  of  a  crime,  for  which  the  punishment  inflicted 
is  imprisonment  for  a  term  of  one  year,  he  may  be  s^itenced 
to,  wd  the  imprisonment  may  be  inflicted  by,  oonfin^nent 
either  in  a  county  jail,  or  in  a  penitentiary  or  State  prison. 
No  person  shall  be  sentenced  to  imprisonment  in  a  State 
prison  for  less  tiian  one  year.     *     ♦     *  " 

The  trial  court,  by  this  section,  was  pamitted  to  send  the 
convicted  defendant  into  State's  prison,  regardless  of  which 
of  the  three  subdivisions  of  section  2091  is  applied  on  the 
facts  proven  in  fixing  the  sentence.  It  follows,  theiefore, 
necessarily,  that  riot  in  all  cases  is  a  felony. 
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The  trial  court  adopted  the  view  that  the  provisions  of 
section  2091  were  for  its  guidance  soMy  in  passing  sentence 
and  this  view  is,  in  my  judgment;  in  accord  with  the  scheme 
of  the. law,  » 

(3)  The  appelant  urges  that  he  has  not  had  a  fair  and 
impartial  triaL  B^ore  entering  upon  the  trial  the  defendant 
objected  to  proceeding  before  the  sitting  judge.  The  reasons 
assigned  in  the  statement  of  counsel;  in  open  court;  werC; 
that  it  appeared  from  the  statements  made  by  the  court  to 
the  grand  jury  who  foimd  the  indictment  that  it  must  have 
settled  convictions  that  a  crime  had  been  committed  and  that 
the  striking  railroad  employees  were  responsible  th^efor;  that 
the  charge  to  the  grand  jury  had  been  published  in  the  press^ 
which  had  led  to  considerable  discussion  by  both  the  friends 
of  the  traction  company  and  the  striking  employees;  respecting 
the  propriety  of  the  presiding  judge  sitting  in  the  .trial  of 
the  case.  It  was  expressly  stated;  however,  that  tfce  honor; 
good  faith  or  int^rity  of  the  court  was  not  intended  to 
be  questioned.  The  objection  was  overruled.  I  see  no 
impropriety  in  the  decision  made. 

(4)  AgyiiU;  on  the  pronouncement  of  judgment,  the  appellant; 
upon  an  ^ppKoation  in  arrest  of  judgment;  charged  the  judge 
who  presided  with  actual  bias.  Affidavits  were  read;  upon 
which  the  dbarge  and  argument  were  based. 

The  evidence  furnished  by  the  affidavits  of  the  jurymen 
who  sat  in  the  case  was  inadmissible  to  impeach  the  verdict 
rendered.  This  rule  is  too  well  understood  to  require  discussion 
or  authority. 

The  evidence  furnished  by  the  remaining  affiants  may 
be  properly  epitomized  as  the  aftermath  of  hapless 
disappointment. 

The  recc»^  shows  tiiat  throughout  the  trial  the  defendant 

sought  to  inject  into  the  case  as  issues  to  go  to  the  jury  the 

inefficiency  of  the  sheriff's  d^artment;  that  the  strike  was 

instigated  purposely  by  the  traction  company;    that  cximes 

were  commited  by  the  strike-breakers  in  the  course  of  the 

conmiission  of  the  riot,  which  were  ignored  by.  the  authorities 

and    many  more    less   important    considerations.    The  sole 

theory  urged  in  support  of  the  competency  of  evidence  upon 

these  issues  was,  first,  justification  for  the  conduct  and,  overt 
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acts  charged  ss  riotous^  and  secondly,  the  impeachment  of 
the  credibility  as  witnesses,  of  the  dieriflf's  officers  and  the 
traction  officials.  We  may  properly  dismiss  the  consideration 
of  the  errors  here  urged  as  unworthy  of  discussion.  If  the 
crime  of  riot  was  committed,  there  could  be  no  such  thing 
as  justification  for  it.  The  cross-examination  of  witnesses 
upon  extraneous  issues  was  within  the  sound  discretion  of 
the  court.  The  record  abounds  with  exceptions  to  rulingg 
upon  questions  purely  within  the  discretion  of  the  trial  judge. 
They  present  no  error.  n  :    >    ^   '    1.1  y  »•  r   ^   1 

V  (5)  Pending  the  trial,  two  defendants  jointly  indicted  with 
the  appellant  sought  the  privilege  of  pleading  guilty  to  the 
lesser  crime  of  "unlawful  assemblage."  (See  Penal  Law, 
§  2092.)  After  conference  with  counsel  for  the  appellant  and 
district  attorney^  the  court  accepted  such  pleas  in  the  absence 
of  the  jury  sitting  to  try  the  defendant.  It  is  now  argued 
that  the  Imowledge  of  such  pleas  became  generally  known  and 
reached  the  jury,  resulting  in  a  prejudice  against  the  defendant. 
If  we  so  concede,  it  would  not  present  error  and  the  court 
would  have  been  within  its  rights  to  have  accepted  such  pleas 
in  open  court  and  before  the  sitting  jury  in  the  trial  of  the 
defendant.  The  course  followed  in  that  matter  was  the  one 
acquiesced  in  by  the  appellant's  counsel,  and  of  which  he  now 
complains.  Neither  error  nor  criticism  against  the  court  or 
district  attorney  is  justified  or  proper  in  the  premises. 

Most  careful  examination  of  this  record  convinces  me  that 
the  jury  could  not  well,  upon  this  evidence,  have  reached  a 
conclusion  contrary  to  that  of  guilt  of  the  defendant,  and 
that  under  extreme  provocation  the  court  and  the  district 
attorney  showed  commendable  forbearance  and  moderation 
and  that  this  trial  is  not  open  to  the  suggestion  that  it  was 
not  a  fair  one.  The  punishment  imposed  was  most  lenient, 
in  view  of  all  the  circumstances  of  the  case.  The  judgment 
of  conviction  should  be  affirmed. 

All  concur,  Kruse,  P.  J.,  not  sitting. 

Judgment  of  conviction  affirmed. 
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Maximiluan  L.  Bl6K,  Appellant,  v.  Wxluah  A.  Davis^ 

Respondent. 

Second  Department,  July  27»  1020. 

Constitutional  law  —  when  statute  should  not  be  declared  uncon- 
stitutional—  landlord  and  tenant  —  summary  proceedings  — 
when  stay  of  execution  of  warrant  will  not  be  granted  under 
chapter  187  of  Laws  of  1920. 

The  courts  are  reluot&nt  to  declare  an  aot  of  the  Legislature  unoonstitutional 
and  wiU  not  do  so  unless  a  clear  case  is  presented  necessitating  such  deeision. 

A  warrant  Id  summary  proceedings  to  regain  i>os8e8sion  of  premises  at  the 
expiration  of  a  lease  ought  not  to  be  stayed  under  chapter  137  of  the 
Laws  of  1920  on  affidavits  stating  condusions  only  as  to  the  efforts  made 
by  the  tenant  to  secure  suitable  premises  for  himself  and  family,  but  the 
facts  must  be  shown  to  the  court  by  evidence  in  a  legal  way  to  be  the 
basis  of  the  exercise  of  judicial  discretion  with  the  drastic  results  provided 
for  in  the  statute. 

On  the  reeord  presented  the  stay  of  the  exeoution  for  three  months  was  not 
a  proper  exercise  of  the  discretion  of  the  county  judge. 

Appeal  by  the  plaintifif,  Maximillian  L.  Blek,  from  so  much 
of  an  order  of  one  of  the  county  judges  of  the  county  of  Kings, 
entered  in  the  oflSice  of  the  clerk  of  said  county  on  the  14th 
day  of  May,  1920,  as  stays  the  execution  of  a  warrant  in 
summary  proceedings  to  recover  the  possession  of  real  property. 

McuciimUian  L.  Blek  [Philip  Simon  with  him  cm  the  brief], 
for  the  appellant. 

No  appearance  or  brief  for  the  respondent. 

Per  Curiam: 

The  appellant,  landlord,  insists  that  the  act  of  the  L^is- 
lature,  Laws  of  1920,  chapter  137,  is  unconstitutional  in  so 
far  as  it  authorizes  a  court  or  judge  or  justice  to  stay  the  execu- 
tion of  a  warrant  in  summary  proceedings  for  such  period,  not 
more  than  twelve  months,  as  the  court,  judge  or  justice  in 
its  or  his  discretion  may  deem  proper.  Courts  are  reluctant 
to  declare  the  action  of  the  co-ordinate  branch  of  government 
unconstitutional  and  should  not  do  so  unless  a  clear  case  is 
presented  necessitating  such  decision.  The  case  at  bar  is 
argued  by  the  landlord,  appellant.    The  tenant,  respondent, 
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does  not  appear  upon  the  appeal  by  the  attorney  who  repre- 
sented him  before  the  county  judge  or  in  any  way,  and  files  no 
brief.  Upon  the  record  presented  to  this  court  there  was  no 
evidence  before  the  learned  county  judge  authorizing  him,  in 
his  discretion,  to  grant  any  stay.  There  was  no  evidence  that 
the  tenant  ''  cannot  secure  suitable  premises  for  himself  and 
his  family  within  the  neighborhood  similar  to  those  occupied," 
or ''  that  he  has  used  due  and  reasonable  effort  to  secure  such 
other  premises."  The  statement  in  the  affidavit  submitted  by 
the  tenant  that  he  has  "  made  most  diligent  effort "  to  obtain 
apartments  is  a  conclusion  without  any  facts  stated  to  support 
it.  He  refers  to  ''  communications  by  real  estate  agents  and 
brokers  showing  that  the  tenant's  name  is  listed  in  their 
respective  offices  and  that  each  of  'them  has  been  imable  to 
secure  an  apartment  for  the  tenant."  The  "  commimications  " 
are  not  in  the  record  and  at  most  would  be  hearsay,  and 
furnish  no  evidence  as  to  what  efforts  have  been  made  or  the 
reason  why,  if  made,  they  have  been  unsuccessful.  These  facts 
must  be  shown  to  the  court  by  evidence  in  a  legal  way  to  be 
the  basis  of  the  exercise  of  judicial  discretion  with  the  drastic 
results  provided  for  in  the  statute.  In  this  case  the  landlord, 
appellant,  is  deprived  of  his  property  after  the  expiration  of 
the  lease  for  the  term  of  three  months.  The  law  does  not 
mean  that  this  may  be  done  as  a  matter  of  course.  There  is 
some  evidence  that  on  May  5,  1920,  the  wife  of  the  tenant  was 
pregnant  and  that  the  birth  cA  a  child  was  anticipated  in  the 
"  veiy  near  future,"  according  to  an  affidavit  made  by  a  physi- 
cian, or ''  in  June  "  as  stated  in  an  affidavit  made  by  the  tenant. 
No  affidavit  was  made  by  the  wife.  And  the  affidavit  of  the 
tenant  states  that  his  wife  informed  him  that  the  landlord 
assured  her  that  he  would  not  insist  upon  her  vacating  the 
premises  until  she  was  fully  restored  to  health  and  able  to 
leave  the  same.  But  if  the  child  was  in  fact  born  in  May,  as 
the  physician  appeared  to  anticipate,  or  in  June,  as  the  tenant 
makes  oath  his  wife  informed  him,  there  were  no  facts  before 
the  court  warranting  a  stay  of  three  months  in  the  one  case 
or  two  months  in  the  other.  There  is  no  mtimation  by  the 
tenant  of  bad  faith  on.  the  part  of  the  landlord,  or  any  financial 
need  on  the  part  of  the  tenant;  indeed  the  tenant  states  in 
his  affidavit  that  he  offered  to  purchase  the  praoerty.    The 
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landlord  had  BOtifled  the  tenant  by  letter  as  early  as  April 
ninth  that  he  would  require  posaeBdion  of  the  premises  on 
the  expiration  of  the  lease  on  May  first.  Evidently  he  does 
not  desire  to  sell  the  property  to  the  tenant,  but  that  is  no 
reason  why  he  should  be  deprived  of  possession.  We  feel 
that  upon  the  record  h^re  presented,  with  no  appearance  by 
the  tenant  or  his  attorney  upon  the  appeal,  we  should  not 
proceed  to  determine  the  constitutionality  of  the  statute. 

The  final  order  of  the  counily  judge  of  Kings  county  appealed 
from  should  be  reveiised,  with  ten  dollars  costs  and  disburse- 
ments, in  so  far  as  the  same  provides  for  a  stay  of  the  execu^ 
tion  of  the  ws^rrant  until  August  1,  1020. 

Jenks,  p.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ., 
concur. 

Final  order  of  the  Cbunty  Court  of  Kings  county  reversed, 
with  ten  dollaars  costs  and  disbursements,  in  so  far  as  the  same 
provides  for  a  stay  of  the  execution  of  the  warrant  until  August 
1,  1920. 


In  the  Matter  of  Thomas  Ellictt  Hodgskin,  an  Attorney. 

First  Department,  July  9,  1920. 

Attorney  at  law  disbarred  —  conviction  of  felony. 

Attorney  at  law  disbarred  pursuant  to  subdivision  3  of  section  88  and 
section  477  of  the  Jmliciafy  Law  because  bf  his  conviction  of  the 
crime  of  conspiracy  under  soclaon  37  of  the  Federal  Oiminal  Code, 
which  crime,  under  section  335  of  said  Federal  Criminal  Code,  is  a 
felony.  - 

DiscxPiiiNABY  PHOCEBDEINGS  instituted  by  the  Association 
of  the  Bar  of  the  City  of  New  York. 

Einar  Chrystie^  for  petitioner. 

Per  Cubiam: 

The  reepondeat  was  admitted  to  the  bar  at  a  General 
Term  of  the  Supreme  Court  in  the  Second  Department  in 
February,  1889.  On  May  28,  1920,  the  respondent  having 
been  convicted  in  the  District  Court  of  the  United  States 
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for  the  Southern  District  of  New  York  of  the  crime  of  con- 
spiracy under  section  37  of  the  United  States  Criminal  Code 
(35  U.  S.  Stat,  at  Large,  1096),  which  said  crime  is  a  felony 
(U-  S.  Crim.  Code  [35  U.  S.  Stat,  at  Large,  1152],  §  335),  was 
sentenced  to  a  term  of  two  years  in  the  United  States  peni- 
tentiary at  Atlanta,  Ga.,  as  appears  from  a  duly  certified 
extract  of  the  minutes  of  said  court. 

Section  477  of  the  Judiciary  Law  provides  that  an  attorney 
and  coimselor  at  law  who  shall  be  convicted  of  a  felony  shall 
upon  such  conviction  cease  to  be  an  attorney  and  counselor 
at  law  or  to  be  competent  to  practice  law  as  such.  Subdivi- 
sion 3  of  section  88  of  the  Judiciary  Law  provides  that  when- 
ever an  attorney  and  counselor  at  law  shall  be  convicted  of  a 
felony,  there  may  be  presented  to  the  Appellate  Division  of  the 
Supreme  Court  a  certified  or  exemplified  copy  of  the  judgment 
of  such  conviction,  and  thereupon  the  name  of  the  person  so 
convicted  shall,  by  order  of  the  court,  be  stricken  from  the  roll 
of  attorneys. 

The  respondent  is  disbarred. 

Present — Clarke,  P.  J.,  LAUomiiN,  Dowung,  Page  and 
Greenbaum^  JJ. 

Respondent  disbarred.    Settle  order  on  notice. 


Richard   Nobis^   Respondent,   v.   Charles  V.   Nobis   and 
Others,  Appellants. 

Second  Department,  July  27,  1920. 

Gorporations  —  action  by  minority  stockholders  to  restrain  directors 
from  disposing  of  assets  —  appointment  of  receiTcr  —  affidafits. 

A  receiver  of  a  corporation  should  not  be  appointed  in  an  action  by  a  minority 
stockholder  asking  that  the  directors  be  enjoined  and  restrained  from  dis- 
posing of  any  of  the  assets  of  the  corporation,  except  upon  clear  and 
convincing  proof  that  the  directors  are  acting  fraudulently  and  contrary 
to  the  best  interests  of  the  corporation. 

Affidavits  upon  which  the  application  for  the  appointment  of  the  reoeiver 
was  made  examined,  and  held,  not  to  show  clearly  and  convincingly  that 
the  directors  were  acting  contrary  to  the  interests  of  the  corporation. 
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Appeal  by  the  defendants,  Charles  V.  Nobis  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  28th  day  of  May,  1920,  granting  plaintiff's 
motion  for  the  appointment  of  a  receiver  pendente  lite,  and 
enjoining  the  defendants  from  disposing  of  or  transferring  the 
property  of  the  defendant  corporation. 

Henry  SchoenhetTy  for  the  appellants. 

Albert  Conway  [James  E.  Smyth  with  him  on  the  brief],  for 
the  respondent. 

Rich,  J.: 

This  action  is  brought  on  the  complaint  of  a  minority  stock- 
holder asking  that  the  appellants  be  enjoined  and  restrained 
from  disposing  of  any  of  the  assets  of  the  defendant  corpora- 
tion and  that  a  receiver  be  appointed.  The  appeal  is  from 
an  order  of  the  Special  Term  appointing  a  receiver  during  the 
pendency  of  the  action. 

The  plaintiff  and  appellants  are  brothers  and  all  of  the 
capital  stock  of  the  corporation  is  owned  by  them.  It  seems 
that  they  were  unable  to  agree  as  to  the  management  of  the 
corporation,  with  the  result  that  plaintiff  was  deposed  as  a 
director  and  dismissed  as  secretary  and  treasurer,  after  which 
the  appellants  who  remained  as  directors  voted  to  themselves 
an  increase  of  salary  amounting  to  more  than  twice  the  amount 
they  had  been  receiving.  It  is  charged  in  substance  in  the 
complaint  and  moving  affidavits  that  the  appellants  have 
started  upon  a  course  of  conduct  calculated  to  bring  financial 
disaster  to  the  corporation. 

It  may  be  that  the  plaintiff  will  succeed  in  the  action,  but 
the  management  of  a  corporation  cannot  be  taken  from  the 
board  of  directors  without  clear  and  convincing  proof  that 
they  are  acting  fraudulently,  contrary  to  the  best  int^ests  of 
the  corporation.  It  is  only  upon  such  proof  that  a  receiver 
will  be  appointed.  (See  Sedgvnck  v.  Seward  Development  Co., 
144  App.  Div.  455,  457;  Welcke  v.  Trageser,  No.  1,  131  id. 
731,  732.) 

An  analysis  of  the  affidavits  leads  to  the  conclusion  that 
the  plaintiff  has  failed  to  make  it  clearly  appear  that  appellants 
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axe  acting  contrary  to  the  intereetB  of  the  corporation.  It 
does  appear  that  some  of  the  acts  complained  of  as  explained 
are  an  indication  of  soimd  business  judgment. 

The  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Jenks,  p.  J.,  Mills,  Putnam  and  Jaycox,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Heneietta  May  Stoothoff,  Appellant,  v.  Corneliits  Stoot- 
hoff, Respondent. 

Seooad  Departmeat,  July  27,  ld20. 

Husband  and  wife  —  divorce  —  evidence. 

In  an  action  by  a  wife  for  divorce,  evidence  examined  and  held,  that  a  decree 
should  have  been  granted  in  favor  of  the  plaintiff. 

Appeal  by  the  plaintiff,  Henrietta  May  Stoothoff,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Comity 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  comity 
of  Queens  on  the  20th  day  of  January,  1920,  dismissing  plain- 
tiff's complaint  in  an  uncontested  action  for  divorce. 

Earl  J.  Helmick,  for  the  appellant. 
No  brief  for  the  respondent. 

Rich,  J.: 

The  learned  justice  before  whom  the  proofs  were  taken 
denied  relief  to  plaintiff  upon  the  ground  that  "  The  proof  of 
misconduct  on  the  defendant's  part  while  living  in  Florida  is 
to  my  mind,  unconvincing.'' 

It  appeared  upon  the  trial  that  the  plaintiff  and  defendant 
lived  together  as  husband  and  wife  in  Queens  county,  N.  Y., 
for  many  years.  In  1913  the  defendant  left  the  plaintiff  and 
took  up  his  residence  in  the  Stato  of  Florida.  There  is  some 
evidence  that  he  obtained  a  pretended  divorce  from  the 
plaintiff  in  that  State  upon  the  giound  of  desertion,  but  no 
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papers  in  the  action  were  served  upon  plaintiff,  and  he  has 
since  married  a  woman  in  Florida. 

Three  disinterested  and  apparently  respectable  witnesses  who 
had  known  the  defendant  for  many  years  testified  that  in  1919 
they  visited  the  defendant  at  his  home  in  Florida  where  he 
and  the  corespondent  were  living  upon  a  farm  ae  husband  and 
i?sTfe,  and  there  is  evidence  that  a  child  has  been  bom  as  a 
result  of  the  adulterous  intercourse,  and  the  learned  court  was 
not  at  hberty  to  disregard  it. 

There  is  no  suggestion  erf  collusion,  and  a  deoi^ee  of  divorce 
ought  to  have  been  granted.  It  follows,  therefore,  that  the 
order  must  be  reversed,  and  the  conclusions  of  taw  and  findings 
of  fact  appearing  at  page  32  of  the  record,  proposed  by  plaintiff 
at  the  trial,  found,  and  judgment  of  divorce  directed  to  be 
entered  in  accordance  therewith. 

Jenks,  p.  J.,  Putnam,  BixAckmab  and  Kelly,  JJ.,  concur. 

Order  reversed,  and  conclusions  of  law  and  findings  of  fact 
appearing  at  page  32  of  the  record,  proposed  by  plaintiff  at 
the  trial,  found,  and  judgment  of  divorce  directed  to  be  entered 
in  accordance  therewith. 


Clara  Alice  Crouch,  Appellant,  v.  Ike  George  Crouch, 

Respondent. 

Seeond  Department,  July  27,  1020. 

Husband  and  wife  —  wparation  —  Toid  dhrorce  art  oonstittiting  eruel 
and  inhuman  treatment  or  abandonment  —  counterolaim  foto 
divorce  —  when  insufficient  under  section  17(6  of  Code  of  OitU 
Procedure  —  adultery  as  defense. 

It  ia  not  cruel  and  inhnman  treatment  justifying  a  decree  in  an  action  for  a 
separation  that  the  defendant  sought  and  obtained  a  divorce  from  th^ 
plaintiff  in  a  sister  State,  though  said  diToree  may  be  void  for  vant  of 
jurisdiction. 

But  if  such  illegal  divorce  is  followed  by  marriage  and  cohabitation  with 
another  it  furnishes  the  basis  for  a  finding  of  abandonment. 

In  an  action  for  separation  a  counterclaim  for  divorce,  bavsed  on  the  adultery 
of  the  plaint^fT,  is  insufficient  under  section  1756  of  the  Code  of  Civil  Pro- 
cedure where  it  is  alleged  that  the  parties  were  married  in  the  State  of 
North  Dakota,  but  there  is  no  i^egation  that  the  defendant  was  a  resk* 
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dent  of  ibis  State  when  the  offense  was  oommitted  and  the  oounterolaim 

interposed. 
The  nxiuirements  of  section  1756  of  the  Code  of  Civil  Procedure  must  be 

met  to  confer  jurisdiction  over  the  cause  of  action  stated  in  the  counter- 

claLm,  for  the  courts  of  this  State  have  no  common-law  jurisdiotion  over 

the  subject  of  divorce. 
But  ifhile  the  allegations  ^ixe  not  sufficient  for  a  counterclaim  they  are 

sufficient  for  a  defense  as  adultery  is  misconduct  justifying  abandonment. 
Putnam  and  Kellt,  JJ.,  dissent  in  part. 

Appeal  by  the  plaintiff,  Clara  Alice  Crouch,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kiiigs 
on  the  24th  day  of  May,  1920,  denying  plaintiff's  motion  for 
judgment  on  her  demurrer  to  the  counterclaim  of  the  defendant. 

Sidney  A.  Clarkson,  for  the  appellant. 

Edward  J.  Fanning  [Jay  S.  Jones  and  Henry  M.  Dater  with 
him  on  the  brief],  for  the  respondent. 

Blackmak,  J.: 

The  action  is  for  a  separation.  Notwithstanding .  the 
numerous  allegations  in  the  complsdnt,  the  only  cause  of 
action  stated  therein  is  for  abandonment.  That  defendant 
sought  and  obtained  a  divorce  from  plaintiff  in  a  sister  State, 
although  it  may  be  void  in  this  State  for  want  of  jurisdiction, 
is  not  cruel  and  inhiunan  treatment;  but  if  followed  by 
marriage  and  cohabitation  with  another,  it  furnishes  the  basis 
for  a  finding  of  abandonment. 

The  answer,  among  other  defenses,  alleges,  as  a  second 
defense  and  counterclaim,  the  adultery  of  plaintiff,  and 
demands  judgment  both  of  dismissal  of  the  complaint  and 
dissolution  of  the  marriage.  The  plaintiff,  having  demurred 
to  the  second  defense  and  counterclaim  on  the  ground  that 
as  a  counterclaim  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  as  a  defense  it  is  insufficient  in  law  upon 
the  face  thereof,  moved  for  judgment  upon  the  defense  and 
coimterclaim.  The  motion  was  denied  and  the  plaintiff  has 
appealed  to  this  court. 

In  an  action  for  separation  a  counterclaim  for  absolute' 
divorce  may  be  interposed.     (Code  Civ.  Proc.  §  1770.)     The 
cases  in  which  an  action  for  divorce  on  the  ground  of  adultery 
may  be  maintained  in  this  State  are: 
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1.  Where  both  parties  were  resideats  of  the  State  when 
the  offense  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State  when 
the  offense  was  committed,  and  is  a  resident  thereof  when 
the  action  is  commenced. 

4.  Where  the  offense  was  committed  within  the  State,  and 
the  injured  party,  when  the  action  is  commenced,  is  a  resident 
of   the  State.     (Code  Civ.  Proc.  §  1756.) 

If  defendant  were  bringing  an  action  against  plaintiff  for 
divorce,  upon  allegations  such  as  are  contained  in  the  counter- 
claim, the  complaint  would  be  insufficient;  for,  alleging  that 
the  parties  were  married  in  the  State  of  North  Dakota,  there 
is  no  allegation  that  the  plaintiff  was  a  resident  of  this  State 
when  the  offense  was  committed  or  the  action  brought.  If 
the  facts  as  stated  in  a  complaint  are  not  sufficient  to  constitute 
a  cause  of  action,  neither  are  they  sufficient  to  constitute  a 
counterclaim  if  stated  in  an  answer.  (Code  Civ.  Proc.  §  501; 
Cragin  v.  LoveU,  88  N.  Y.  258;  Fulton  County  G.  &  E.  Co.  v. 
HiLdson  River  T.  Co.,  200  id.  287.)  The  requirements  of 
section  1756  of  the  Code  of  Civil  Procedure  are  necessary  to 
confer  jurisdiction  o\&  the  cause  of  action.  The  courts  of 
this  State  have  no  common-law  jurisdiction  over  the  subject 
of  divorce;  they  must  act  within  the  limits  of  the  power 
conferred  by  statute  {Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
456),  and  the  L^islature  has  granted  power  to  entertain 
actions  for  divorce  only  on  certain  conditions  of  residence  of 
the  party  applying  therefor. 

But  if  the  aJlegations  are  not  sufficient  for  a  counterclaim, 
they  are  for  a  defense.  (Code  Civ.  Proc.  §  1765.)  The 
adultery  of  husband  or  wife  is  certainly  misconduct  that 
justifies  the  other  in  abandoning  cohabitation.  This  seems 
too  plain  for  argument.  If  it  is  a  defense  to  an  action  for 
separation  on  the  ground  of  cruel  and  inhuman  treatment 
{Wise  v.  WiaCy  159  App.  Div.  575),  a  fortiori  it  is  to  an  action 
for  separation  on  the  ground  of  abandonment. 

I  recommend  that  the  order  be  reversed,  without  costs, 
and  the  motion  granted  to  the  extent  of  sustaining  the  demurrer 
to  the  counterclaim  and  overruling  it  as  to  the  defense,  with 
interlocutory  judgment  accordingly. 
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Jenks,  p.  J*,  and  Rich,  J.,  concur;  Putwam,  J.,  <U8aents  on 
the  ground  that  the  restriction  as  to  a  complaint  is  not  s^j^ 
cable  to  a  counterclaim  of  a  defendant  brou^^t  into  coiut  in  a 
matrimonial  action,  who  should  have  a  right  not  only  to 
plead  the  plaintiff's  adultery  as  a  defense,  but  as  a  basis  for 
cross  reUef  imder  the  counterclaim;  with  whom  KbllYj  J., 
concimj. 

Order  reversed,  without  costs,  and  motion  granted  to  the 
extent  of  sustaining  the  demurrer  to  the  coimtcrclaim  and 
overruling  it  as  to  the  defense,  with  interlocutory  judgment 
accordingly. 


Town  of  North  Hempstead,  Appellant,  v.  Public  Service 
Corporation  of  Long  Island,  Respondent. 

Second  Department,  July  27,  1920. 

Oas  and  electricity  —  gas  company  operating  nnder  franchise  fixing 
rates  —  right  to  increase  rates  without  order  from  Pi^Uc  Bertice 
Commission. 

A  gas  corporation  which  is  occupying  the  streets  of  a  town  under  a  franchise 
agreement  that  fixes  the  rates  to  be  chatp'ed,  cannot  increase  the  rates 
in  violation  of  the  franohise  by  the  mero  fiiing  of  the  schodulo  of  rates 
with  the  Public  Sendee  Commission,  with  the  aocompaAying  notice  and 
publication. 

In  such  case  the  rates  can  be  increased  only  upon  good  cause  shown  and 
after  due  notice  and  hearing  before  the  Public  Service  Commission. 

Appeal  by  the  plaintiff,  Town  of  North  Hempstead,  from  an 
ordar  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of 
the  county  of  Nassau  on  tlie  8th  day  of  May,  1920,  denying 
plaintiff ^s  motion  to  continue  a  temporary  injunction  contained 
in.an  order  to  show  cause  granted  by  the  county  judge  of  Nassau 
county  on  April  26,  1920,  restraining  the  defendant  from 
increasing  the  rates  charged  by  it  for  gas  over  the  r^tes  fixed 
by  the  franchise  granted  defendant,  and  vacating  said  tem- 
porary injunction. 

James  L.  Doivsey,  for  the  appellant. 

Luke  D.  Stapkion  [Randall  J.  Le  Boeuf  with  him  on  the 
brief],  for  the  respondent. 
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KsiXT,  J.: 

The  question  presented  on  this  appeal  is  whether  the 
defendant  gas  corporation  has  the  power  under  the  provisions 
of  the  Public  Service  Commissions  Law  (§  66,  subd.  12)  to 
increase  the  rates  and  charges  specified  in  tile  franchise  agree- 
ment of  1912  under  which  it  occupies  the  streets  of  the  town, 
by  filing  a  new  sdiedule  prepared  by  the  company,  without 
the  consult  of  the  town  and  without  any  action  of  the  Public 
Service  CommissioQ  approving  such  increase. 

In  People  ex  rel.  ViUof/e  of  South  Glens  Falls  v.  P.  S.  Comnu 
(225  N.  Y.  216)  the  Court  of  Appeals  held  that  a  franchise  or 
permit  to  use  the  public  highways  to  supply  gas  to  the  inhab- 
itants did  not  o(HU3titute  a  contract  beyond  the  power  of  the 
L^islature  to  modify  for  the  public  welfare,  and  that  notwith- 
standing such  franchise,  permit  or  agreement  fixed  a  rate, 
the  legislature  still  has  the  power  to  change  and  increase  the 
rate  so  fixed  and  that  it  had  conferred  that  power  upon  the 
Public  Service  Commission.  The  plaintiff  town  does  not 
dispute  the  right  of  the  Public  S^ivice  Commission  in  a  proper 
case  after  hearing  and  investigation  to  grant  an  increase  of 
rates  to  the  defendant  gas  corporation  {People  ex  rel.  City 
of  New  York  v.  Nixon,  229  N.  Y.  356),  but  contends  that 
such  corporation  caimot  by  its  own  act  increase  rates  and 
charges  agreed  upon  in  its  franchise  and  in  force  for  eight 
years,  wiiJxout  any  order  by  the  Commission;  the  plaintiff 
insists  that  the  mere  filing  by  defendant  gas  company  of  its 
schedule  of  increased  rates  and  charges  is  no  justification 
for  sudi  increase. 

Such  was  the  decision  of  Mr.  Justice  Scuddeb  in  Village 
of  Freeport  v.  Nassau  &  Suffolk  Lighting  Co.  (Ill  Misc.  Rep, 
671).  That  learned  judge  said  in  the  case  cited:  '^  It  seems 
to  me  that  it  would  be  inherently  unjust,  if  not  unconstitu- 
tional, for  the  Legislature  to  delegate  its  power  to  modify 
such  contracts  to  the  gas  company,  a  party  to  the  contract; 
and  that  in  the  absence  of  explicit  language  compelling  it, 
subdivision  12  of  section  66  of  the  Public  Service  Commissions 
Law  should  not  be  construed  as  authorizing,  in  cases  where 
there  is  a  contract  between  a  village  and  a  gas  company  like 
the  one  in  the  present  case,  the  gas  company  to  increase  the 
App.  Div,— Vol.  CXCni.        15 
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contract  rate  by  the  mere  filing  of  a  schedule,  without  any 
action  by  the  Commission." 

The  Court  of  Appeals  having  held  that  such  a  contract  or 
franchise  may  be  modified  by  the  Legislature  for  the  public 
welfare,  the.  decision  in  the  Freeport  Case  (supra)  is  in  eflfect 
that  it  is  for  the  Legislating  or  the  Public  Service  Commission 
to  decide  what  is  required  for  the  public  welfare  rather  than 
the  gas  company.  Aside  from  the  question  whether  the 
defendant  is  justified  in  its  desire  to  increase  its  rates,  and 
whether  the  increase  demanded  is  reasonable  and  proper,  it 
would  appear  that  this  police  power  to  change  fhe  existing 
order  of  things  imder  the  franchise  entered  on  the  records  of 
the  town  and  complied  with  hitherto  by  the  defendant,  must 
be  exercised  by  the  State  through  its  regularly  constituted 
authorities.  It  is  for  the  State  through  its  Public  Service 
Commission  to  determine  whether  a  change  shall  be  made 
from  the  rate  agreed  upon,  and  not  for  the  defendant. 

The  provisions  of  the  Pubhc  Service  Commissions  Law 
which  give  rise  to  this  controversy  are  found  in  section  66, 
"  General  powers  of  Commissions  in  respect  to  gas  and  electricity  J' 
It  is  declared  that  "  Each  Commission  shall  within  its  juris- 
diction: *  *  *  12.  Have  power  to  require  every  gas  cor- 
poration, electrical  corporation  and  municipahty  to  file  with 
the  Commission  and  to  print  and  keep  open  to  public  inspection 
schedules  showing  all  rates  and  charges  made,  established  or 
enforced  or  to  be  charged  or  enforced,  all  forms  of  contract 
or  agreement  and  all  ndes  and  regulations  relating  to  rates, 
charges  or  service  Used  or  to  be  used,  and  all  general  privil^^ 
and  facilities  granted  or  allowed  by  such  gas  corporation, 
electrical  corporation  or  municipality;  but  this  subdivision 
shall  not  apply  to  State,  municipal  or  Federal  contracts. 
Unless  the  Commission  otherwise  orders,  no  change  shall  be 
made  in  any  rate  or  charge,  or  in  any  form  of  contract  or 
agreement  or  any  rule  or  regulation  relating  to  any  rate, 
charge  or  service,  or  in  any  general  privilege  or  facility,  which 
shall  have  been  filed  and  published  by  a  gas  corporation,  an 
electrical  corporation  or  municipahty  in  compliance  with  an 
order  of  the  Commission,  except  after  thirty  days'  notice  to 
the  Conunission  and  publication  for  thirty  days  as  required 
by  order  of  the  Commission,  which  shaU  plainly  state  the 
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changes  proposed  to  be  made  in  the  schedule  then  in  force 
and  the  time  when  the  change  will  go  into  effect.  The 
Commission  for  good  cause  shown  may  aUow  changes  without 
requiring  the  thirty  days'  notice  under  such  conditions  as  it 
may  prescribe.  No  corporation  or  municipality  shall  charge, 
demand,  collect  or  receive  a  greater  or  less  or  different  com- 
pensation for  any  service  rendered  or  to  b^  rendered  than 
the  rates  and  charges  applicable  to  such  services  as  specified 
in  its  schedule  filed  and  in  effect  at  the  time;  nor  shall  any 
corporation  or  municipality  refund  or  remit  in  any  manner 
or  by  any  device  any  portion  of  the  rates  or  charges  so 
specified,  nor  to  extend  to  any  i)erson  or  corporation  any 
form  of  contract  or  agreement,  or  any  rule  or  regulation,  or 
any  privilege  or  facihty,  except  such  as  are  regularly  and 
uniformly  extended  to  all  persons  and  corporations  under 
like  circmnstances.  The  Commission  shall  have  power  to 
prescribe  the  form  of  every  such  schedule,  and  from  time  to 
time  prescribe  by  order  such  changes  in  the  form  thereof 
as  may  be  deemed  wise.  The  Commission  shall  also  have 
power  to  establish  such  rules  and  regulations  to  carry  into 
effect  the  provisions  of  this  subdivision  as  it  may  deem  neces- 
sary, and  to  modify  or  amend  such  rules  or  regulations  from 
time  to  time." 

The  defendant  insists  that  the  filing  of  the  schedule  of  rates 
with  the  Public  Service  Commission,  with  the  accompanying 
notice  and  publication,  established  legal  rates,  and  the  only 
ones  defendant  could  charge  after  such  rates  became  effective. 
It  claims  that  this  action  on  its  part  alone  is  sufficient  to 
effect  an  increase  in  its  charges  over  those  stipulated  in  the 
franchise  under  which  it  was  permitted  to  lay  its  mains  in 
the  pubKc  highways  of  the  town.  (Trans.  Corp.  Law,  §  61.) 
But  this  seems  to  be  an  unreasonable  interpretation  of  the 
statute.  It  may  be  that  in  a  case  where  the  rates  were 
originally  fixed  by  the  gas  company,  without  agreement  or 
mimicipal  consent  containing  reasonable  regulations,  such 
ex  parte  increase  might  be  countenanced.  But  to  say  that 
one  party  to  a  contract  may  of  his  own  free  will  alter  it  in 
any  such  radical  method  as  is  here  proposed  is  contrary  to 
all  our  conceptions  of  contract  obligations.  It  would  seem 
that  the  obvious  intention  of  the  Legislature  was  to  vest  this  t 
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power  in  the  Public  Service  Conunisaioii,  and  then  in  an 
orderly  way  upon  notice  and  after  hearing  upon  good  cause 
shown.  (Pub.  Serv.  Comm.  Law,  §§  71,  72.)  Else  there  is 
nothing  to  prevent  the  gas  company  from  arbitrarily  changing 
the  status  quo  and  fixing  any  price  it  may  see  fit,  with  the 
alternative  to  the  consumer  to  go  without  gas,  or  pay  the 
rate  demanded  pending  a  hearing  and  decision  by  the  Com- 
mission in  a  proceeding  instituted  by  the  individual  consumer. 
In  the  present  case,  upon  the  filing  of  the  ex  parte  schedule 
of  increased  rates,  the  consumers  promptly  lodged  a  complaint 
with  the  Commission,  but  while  the  Commission  has  enter- 
tained the  complaint,  the  proceedings  are,  for  some  reason,  per- 
haps necessarily,  long  drawn  out,  and  in  the  meantime  the  gas 
company  which  obtained  the  permit  to  use  the  public  streets 
in  consideration  of  its  promise  to  supply  gas  at  specified  rates 
and  upon  specified  conditions  asserts  the  right  to  disregard 
its  agreement.  But  the  defendant  cites  the  decision  in 
Public  Service  Commission  v.  Iroquois  Natural  Gas  Co.  (184 
App.  Div.  285;  affd.,  without  opinion,  226  N.  Y.  580),  where 
this  court  in  the  Fourth  Department  reversed  a  judgment 
of  the  Special  Term  enjoining  the  defendant  from  increasing 
the  rates  charged  to  customers  in  the  city  of  Buffalo  and 
other  parts  of  western  New  York  above  a  rate  already  estab- 
lished by  schedules  filled  by  the  company  with  the  Commission. 
That  case,  however,  did  not  involve  a  rate  fixed  by  contract 
or  franchise  as  in  the  case  at  bar.  Mr.  Justice  Eoote,  writing 
for  the  Appellate  Division,  points  out  (at  p.  291)  that  the  only 
provision  applying  to  the  rate  to  be  charged  by  the  gas 
company  was  in  an  order  of  the  Commission  previously  made 
upon  stipulation  between  the  defendant  and  the  Public  Service 
Commissiolx,  and  he  says:  "  As  I  read  the  order  of  the  Com- 
mission of  June  5,  11912,  in  which  was  embodied  copies  of 
these  stipulations,  it  does  not  have  the  meaning  attributed 
to  it  by  the  petitioner  to  forbid  an  increase  of  rates  until  the 
gas  company  has  proved  to  the  Commission  that  its  existing 
rates  were  insufficient,  nor  does  the  stipulation  which  defendant 
made  have  that  meaning.''  The  decision  in  the  case  of  the 
Iroquois  Company  turned  entirely  upon  the  language  of  the 
stipulation. 
The  defendant  cites  the  decision  in  Public  Service  Commission 
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V.  PavUion  NoJkwraL  Gas  Co.  (Ill  Misc.  Rep,  692)  where  it  was 
held  on  the  authority  of  the  Iroquois  Case  (jsupra)  that  the  filing 
of  the  schedule  by  the  gas  company  of  itself,  automatically, 
authorized  an  increase  over  franchise  rates  in  various  villages 
and  towns  in  the  counties  of  Genesee  and  livingston/  In  the 
case  of  the  Pavilion  Company  it  had  filed  a  petition  with  the 
Public  Service  Commission  in  August,  1919,  asking  for  an 
increase  in  rates,  but  through  unavoidable  delays  it  failed  in 
securing  a  hearing,  and  in  February,  1920,  filed  a  schedule  of 
increased  rates.  The  learned  justice  at  Special  Term  held 'that 
under  section  66,  subdivision  12,  of  the  Public  Service  Commis- 
sions Law  (eupra)y  these  rates  became  effective  in  thirty  days 
after  the  filing  of  the  schedule,  notwithstanding  the  limitations 
in  the  franchises  granted  in  the  various  villages  and  towns 
affected.  He  said:  '^  Notwithstanding  the  fact  that  the  rates 
are  greater  than  the  franchise  rates,  there  can  be  no  violation 
of  law  in  doing  that  which  the  law  allows  to  this  respondent. 
This  is  so  irrespective  of  any  assumption  that  without  the 
benefit  of  this  statute,  a  change  of  rates  would  constitute  ^ 
violation  of  law.  Having  held  that  the  language  of  subdivision 
12  of  said  section  66  must  be  applied  generally  in  accordance 
with  its  unrestricted  terms  I  am  bound  to  hold  that,  even  if 
there  was  a  franchise  agreement,  it  was  the  legislative  intent 
to  overcome  it  by  higher  legislative  authority  and  through  the 
written  law  of  the  State.  The  statute  itself  presumes  that 
the  rates  set  f ortib  in  the  schedules  are  fair  and  reasonable  after 
the  thirty-day  period,  unless  and  until  the  Commission  acts." 

With  all  d^a^nee  to  the  learned  Special  Tarm,  I  do  not 
think  the  Legislature  intended  to  vest  such  imusual  and 
arbitrary  power  in  the  gas  company  to  abrogate  its  contract. 
I  agree  with  Mr.  Justice  Scudder  in  the  Freeport  case,  that 
"  it  would  be  inherently  imjust,  if  not  imconstitutional,  for 
the  L^islature  to  delegate  its  power  to  modify  such  contracts 
to  the  gas  ccwnpany,  a  party  to  the  contract." 

The  precise  question  now  before  the  court  was  decided 
adversely  to  the  contention  of  the  defendant  in  Village  of 
Warsaw  v.  Pavilion  Natural  Gas  Co.  (Ill  Misc.  Rep.  565).  In 
that  case  Mr.  Justice  Wheeler  distinguishes  the  case  of  the 
Iroquois  Company  (supra)  on  the  ground  that  the  decision  turned 
upon  the  question  of  the  stipulations  of  the  company  and  otdsp 
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of  the  Commission  and  not  upon  an  agreement  or  franchise. 
Referring  to  the  right  vested  in  the  Legislature  to  modify  such 
contracts  for  the  public  good,  he  says:  ''  When  and  by  whom 
shall  this  police  power  be  exercised  to  modify  an  existing 
franchise  rate?  The  evident  answer  is  only  by  the  State 
through  its  regularly  constituted  authorities.  It  would  seem 
most  illogical  that  a  party  to  such  franchise  contract  desiring 
to  avoid  its  obligations  might  on  its  own  motion,  and  without 
the  consent  of  State  authority,  repudiate  its  obligations 
under  the  franchise,  and  imdertake  to  exercise  the  police 
power  alone  vested  in  the  State.  But  that  in  effect  is  just 
what  the  defendant  in  this  case  has  imdertaken  to  do.  It 
is  true  it  has  petitioned  the  Public  Service  Commission  for 
leave  to  increase  its  rates  for  gas  furnished  consumers,  and 
that  proceeding  is  now  pending  before  that  body;  but  until 
a  final  decision  in  that  proceeding  is  rendered  and  for  the  time 
being  the  defendant  proposes  to  charge  consumers  the  increased 
rate  specified  in  its  amended  tariff  schedule.  In  other  words, 
*it  proposes  to  be  a  law  unto  itself  for  the  time  being,  and 
until  the  Public  Service  Commission  finally  acts.  We  do  not 
think  that  position  can  be  sustained  upon  principle — and  that 
until  the  Public  Service  Commission  decides  the  d^endant  is 
entitled  to  a  higher  rate  for  gas  it  is  bound  by  the  franchise 
rates  agreed  on  in  the  grants  given  by  the  village  plaintiffs. 
It  is  for  the  State  to  determine  wheth^  a  modification  of  the 
franchise  rate  shall  be  made,  and  not  for  the  defendant.'' 

In  my  opinion  the  defendant  has  no  right  to  change  the 
rates  and  regulations  contained  in  the  franchise  under  which 
it  occupies  the  pubhc  streets  of  the  town,  without  an  order 
of  the  Public  Service  Commission  duly  made.  (Pub.  Serv. 
Comm.  Law,  §§  71,  72.) 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  to  continue  temporary  injunc- 
tion pending  trial  and  judgment  granted,  with  ten  dollars 
costs. 

Jenks,  p.  J.,  Rich,  Putnam  and  Blackmar,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  to  continue  temporary  injunction  pending  trial 
and  judgment  granted,  with  ten  dollars  costs. 
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James  Gray,  as  Trustee  in  Bankruptcy  of  Loins  Bbbck* 
HEiMER,  Bankrupt,  Respondent,  v.  Louis  Breckhbocbb 
and  Anna  S.  Breckheimer,  Appellants. 

Second  Dei>artment,  July  27,  1920. 

Bankruptey  —  fraudulent  tnuiafers  —  conTeyance  hj  hiubaad  to 
wife  of  land  bought  on  Joint  credit  —  appeal  —  right  of  appellate 
court  to  draw  inferences  from  established  facts. 

A  eonveyanoe  by  a  bankrupt  to  his  wife  is  not  fraudulent  as  to  his  ereditors 
where  it  appears  that  when  the  property  in  question  was  purchased  by 
the  bankruiyt  the  consideration  therefor  in  addition  to  the  mortgage 
against  the  property  at  the  time  of  the  purchase  was  obtained  by  a  loan, 
part  of  which  was  on  a  second  mortgage  securing  a  bond  executed  by  the 
bankrupt  and  his  wife,  and  the  remainder  was  borrowed  on  a  written 
oUigation  of  the  bankrupt  and  his  wife,  and  where  it  does  not  appear 
that  any  part  of  the  debts  owing  by  the  bankrupt  at  the  time  of  the  oon- 
veyanoe  were  in  existenoe  at  the  time  when  he  became  a  bankrupt,  for 
none  of  the  bankrupt's  money  went  into  the  property  and  the  liability 
of  the  wife  on  the  bond  and  the  other  obligation  furnished  sufficient 
consideration  for  the  conveyance. 

Where  evidentiary  facts  are  clearly  established  by  documentary  evidenoe 
and  are  not  questioned  by  the  parties,  and  the  decision  depends  upon 
infereuoes  to  be  drawn  ther^rom,  the  appellate  oourt  oan  draw  the  proper 
inferences  from  said  established  facts  as  well  as  a  trial  judge. 

Appeal  by  the  defendants,  Louis  Breckheim^  and  another, 
from  a  iu<^ment  of  the  Supreme  Court  in  favor  of  the 
plaintiJET,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  10th  day  of  April,  1919,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Kings  County  Special  Term, 
setting  aside,  as  fraudulent  as  to  creditors  of  defendant  Louis 
Breckheimer,  a  conveyance  by  him  to  his  wife,  the  defendant 
Anna  S.  Breckheimer,  and  awarding  costs  against  both 
defendants  with  an  execution  against  the  body. 

David  F.  Rickter,  for  the  appellant  Louis  Breckheimer. 

PkUip  Van  Alstiney  for  the  appellant  Anna  S.  Breckheimer. 

Leon  Dashew,  for  the  respondent. 

BlACKMAB,  J.: 

Defendant  Louis  Breckheimer  was  adjudicated  a  bankrupt 
on  the  30th  day  of  June,  1918,    He  bad  been  in  business, 
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keeping  a  butcher  shop,  and  on  January  11,  1915,  purchased 
the  premises  in  question,  No.  1697  Nostrand  avenue,  Brooklyn. 
The  consideration  was  $8,000,  which  was  paid  as  follows: 
$5,750,  by  taking  the  property  subject  to  a  mortgage  for  that 
amount;  $1,100,  by  cash  borrowed  on  a  second  mortgage 
thereon,  securing  a  bond  executed  by  both  defendants  Louis 
Breckheimer  and  Anna  S.  Breckheimer;  and  tbte  remainder, 
$1,150,  in  cash.  To  the  extent  of  $1,100,  the  cash  paym^it 
on  the  property  was  borrowed  from  John  and  Johanna 
Rundquist,  and  defendants  gave  therefor  a  written  obligation 
still  unpaid,  which  was  signed  and  sealed  by  both  of  them. 
The  $50  was  furnished  him  by  his  son-in-law.  It  thus  appears 
that  the  total  consideration  for  the  purchase  of  the  property, 
except  the  first  payment  of  $50,  which  is  negligible,  is  repre- 
sented either  by  Uens  on  the  property  or  by  the  joint  obligations 
of  both  defendants.  In  other  words,  the  property  was  pur- 
chased on  the  joint  credit  of  the  husband  and  wife,  and  the 
title  taken  in  the  name  of  the  husband. 

On  March  30,  1917,  defendant  Louis  Breckheimer  conveyed 
the  premises  to  his  wife,  defendant  Axma  S.  Breckheimer. 
The  consideration  recited  in  the  deed  was  $100,  but  this  was 
not  paid.  At  that  time  Louis  was  conducting  his  batcher 
shop  on  the  premises.  He  had  $351  in  bank.  He  was  owing 
for  meat  and  supplies  for  his  business,  the  evidence  being 
that  he  owed  one  firm  about  $1,500.  He  was  dependent  on 
his  weekly  receipts  to  meet  the  bills  of  the  preceding  week. 
He  so  continued  in  business  for  fifteen  months  after  the 
conveyance  to  his  wife,  and  then,  on  June  30,  1918,  was 
adjudicated  a  bankrupt.  There  is  no  evidence  that  any  part 
of  the  debts  owing  by  defendant  Louis  at  the  time  erf  the 
conveyance  were  in  existence  when  he  became  a  ba&krupt. 
Upon  this  evidence  it  \xb&  been  adjudged,  at  the  suit  of  the 
trustee  in  bankruptcy,  that  the  conveyance  was  made  with 
intent  to  defraud  creditors,  and  it  was  set  aside. 

I  think  the  facts  proved  do  not  warrant  the  inference  of 
fraud.  The  conveyance  was  not  without  consideration.  The 
wife  was  liable  on  the  bond  that  the  second  mortgage  was 
given  to  secure,  and  upon  the  obUgation  given  to  Ae 
Rundquists  for  the  remainder  of  the  purchase  money*  None 
of  the  bankrupt's  money  went  into  the  property,  and  the 
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husband  was  doing  no  wrong  in  conveying  the  property  to 
the  wife  so  as  to  protect  her  from  her  liability  to  pay  the 
obligations  for  the  purchase  money,  which  she  had  given 
jointly  with  hiin.  It  is  not  equitable  to  take  the  property 
for  the  husband's  creditors,  living  the  wife  liable  for  the 
consideration. 

The  evidentiary  facts  are  so  clearly  established,  mostly 
by  documentary  evidence,  that  they  are  not  questioned  in 
the  respondent's  brief.  The  decision  depends  on  inferences 
to  be  drawn  therefrom,  and  an  appellate  court  can  draw 
the  proper  inferences  from  established  facts  as  well  as  a  trial 
judge.  In  that  respect  the  case  differs  from  one  where  the 
decision  of  the  facts  depends  on  the  credibility  of  witnesses, 
upon  which  the  judgment  of  the  trial  judge  should  rarely 
be  interfered  with  on  appeal.  I  note  that  the  provision  in 
the  judgment  authorizing  a  body  execution  against  the  woman 
defendant  is  in  violation  of  section  1488  of  the  Code  of  Civil 
Procedure. 

The  findings  of  fact  VII,  VIII,  IX,  X,  XI  and  XII  are 
reversed;  the  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth 
and  thirteenth  requests  to  find  facts  presented  by  defendant 
Anna  S.  Breckheimer  are  found.  The  judgment  should  be 
reversed,  and  the  plaintiff's  complaint  dismissed  on  the  merits, 
with  one  bill  of  costs  to  the  defendants  against  the  plaintiff. 

JenkSj  p.  J.,  Mills,  Kelly  and  Jaycox,  JJ.,  concur. 

Findings  of  fact  VII,  VIII,  IX,  X,  XI  and  XII  are  reversed; 
the  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth  and  thir- 
teenth requests  to  find  facts  presented  by  defendant  Anna  S. 
Breckheimer  are  found.  Judgment  reversed,  and  plaintiff's 
complaint  disnpissed  on  the  merits,  with  one  bill  of  costs  to 
the  defendants  against  the  plaintiff. 


Digitized  by  VjOOQIC 


234    Granger  Co.  v.  Universal  Machinery  Corp.,  Ltd. 

Second  Department,  July,  1920.  [Vol.  196. 


A.  D.  Granger  Company,  Respondent,  i;.  The  Universai- 
Machinery  Corporation,  Ltd.,  Appellant. 

Second  Department,  July  9,  ld2a 

Sales  —  rejeotion  of  goods  tendered  on  speciflc  grounds  —  implied 
waiver  of  other  objections  —  modification  of  contract  that  goods 
shall  be  "  according  to  contract " —  erroneous  exclusion  of  etidence 
—  new  trial. 

Where  a  party  rejects  goods  tendered  under  an  executory  contract  of  sale  and, 
with  full  knowledge  of  all  the  objeotions  on  which  he  might  rely,  deliber- 
ately and  formally  assigns  the  grounds  of  the  rejection,  all  other  objections 
are  waived,  which  waiver  difiPers  from  an  estoppel. 

Where  in  an  action  for  the  breach  of  a  contract,  based  on  the  fact  that  the 
defendant  refused  to  execute  a  second  order  for  goods  upon  the  ground  that 
goods  previously  delivered  and  accepted  by  the  defendant's  inspector  were 
not  in  fact  "  according  to  contract,'*  the  court  erroneously  excluded 
relevant  evidence,  a  new  trial  will  be  granted. 

The  defendant  by  refusing  to  execute  a  second  order  on  the  ground  that  it 
was  optional  did  not  waive  other  objeotions. 

Keargument  of  an  appeal  by  The  Universal  Machinery 
Corporation^  Ltd.,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Ehigs  on  the  25th  day  of  June,  1918.  (See  189 
App.  Div.  905,  942.) 

Clinton  T.  Roe  [Charles  P.  Kramer  with  him  on  the  brief],  for 
the  appellant. 

Robert  H.  Wilson^  for  the  respondent. 

Per  Curiam: 

When  this  case  was  previously  before  the  court,  we  held  that 
the  contract  required  the  defendant  to  give  the  delivery  order 
for  the  second  100  lathes  when  "  50  of  the  first  order  have  been 
deUvered,  according  to  contract."  Fifty  of  the  first  order  were 
manufactured  and  deUvered  f .  o.  b.  New  York.  The  defendant 
refused  to  order  the  second  100,  and  declined  to  proceed  with 
the  contract.  We  foimd  that  whether  the  defendant  was 
bound  to  order  the  second  100  depended  on  the  question  of 
fact  whether  the  first  50  delivered  were  "  according  to  con- 
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tract;  "  and,  as  evidence  offered  by  defendant  upon  this  point 
was  rejected,  we  ordered  a  new  trial. 

Upon  motion  by  the  plaintiff,  we  ordered  a  reargument 
upon  the  question  whether  the  defendant  had  waived  the 
objection  that  the  first  fifty  machines  did  not  comply  with 
the  contract.  It  is  held  that  where  a  party  rejects  goods 
tendered  under  an  executory  contract  of  sale  and  formally 
assigns  the  ground  of  the  rejection,  all  otiier  objections  are 
waived.  {LitOejohn  v.  Shaw,  159  N.  Y.  188.)  This  doctrine 
is  too  firmly  imbedded  in  the  law,  as  formulated  in  this  State, 
to  be  questioned.  It  differs  from  estoppel  and  is  often  applied 
if  the  elements  of  estoppel  in  pais  are  not  present.  The 
doctrine  seems  to  rest  on  the  principle  that  a  formal  statement 
of  objection  implies  that  all  have  been  considered,  and  that 
those  not  stated  have  been  waived.  It  is,  therefore,  applied 
only  when  the  party  with  full  knowledge  of  all  the  objections 
on  which  he  might  rely  deliberately  and  formally  assigns 
certain  objections  and  is  silent  as  to  others. 

The  lathes  were  manufactured  in  America.  The  defendant 
had  an  inspector  present,  and  the  inspector  accepted  the  first 
50,  which  were  sent  to  Russia  and  France.  On  May  17,  1916, 
the  defendant  cabled:  "Don't  understand  your  two  cables 
thirteenth  nor  appreciate  their  tons  [tone?]  therefore  have 
instructed  bankers  we  don't  propose  going  beyond  contract  for 
first  himdred  lathes  until  opportunity  examining  lathes  French 
shipment."  On  the  thirtieth  it  cabled  again:  "Your  lathe 
unsaleable  here  shall  be  imable  obtain  price  paid  you.  There- 
fore wish  herewith  confirm  previous  notice.  We  indefinitely 
[definitely?]  decided  not  to  exercise  our  option  further  hundred. 
Absolutely  fail  to  understand  how  you  make  out  contract 
terms  second  hundred.  Enter  order  twenty  forming  attach- 
ments hundred  twenty-five  dollars."  A  letter  followed  con- 
firming the  cablegram,  and  claiming  that  the  second  100  was 
optional. 

Waiver  is  usually  a  question  of  fact  {Akens  A.  P.  C.  Works 
v.  Degnon  ConL  Co.y  222  N.  Y.  37),  but  we  cannot  find  any 
evidence  of  intent  to  waive  any  rights  under  the  contract; 
and  waiver  is  always  a  question  of  intent.  The  result  of 
holding  a  party  to  his  formulated  objection  when  there  is  no 
intent  to  waive  others,  may  be  reached  if  there  is  a  ground 
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for  the  application  of  the  doctrine  of  estoppel.  ( Underwood 
V.  Farmers'  Joint  Stock  Ins.  Co.,  57  N.  Y.  500.)  But  the 
elements  of  estoppel  do  not  exist  in  this  case,  for,  if  the  machines 
were  not  "  according  to  contract,"  it  was  beyond  remedy. 

As  we  stated  before,  the  act  of  the  inspector  in  passing  the 
first  fifty  may  be  evidence  by  way  of  admission  that  tlbey 
were  according  to  contract;  but  it  is  not  conclusive,  for  the 
authority  of  the  inspector  was  confined  to  accepting  the  first 
htmdred,  and  the  certificate  of  inspection  itself  in  terms 
reserved  the  rights  of  the  defendant  under  the  implied  covenant 
of  warranty.  If  during  the  process  of  manufacture  changes 
in  construction  of  the  lathes  were  introduced  by  agreement 
with  defendant  or  its  duly  authorized  agent,  the  lathes  none 
the  less  were  manufactured  according  to  contract.  The 
question  must  be  decided  upon  all  the  evidence,  and  the  exclu- 
sion of  relevant  evidence  on  this  point  was  error. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  and  with  the  changes  in  the 
findings  according  to  the  order  already  entered. 

Mills,  Rich,  Blackmab  and  Kelly,  JJ.,  concur;  Jenks, 
P.  J.,  not  voting. 

Judgment  reversed  on  reargument  and  new  trial  granted, 
with  costs  to  abide  the  event,  and  with  the  changes  in  the 
findings  according  to  the  order  aheady  entered. 


Allen  C.  Wood  and  Eugene  A.  Skilton,  Respondents,  v. 
Dock  and  Mill  Company,  Appellant. 

Fourth  Department,  July  6,  1920. 

Debtor  and  creditor  —  action  to  enforce  garnishee  execution  against 
earnings  of  Judgment  debtor  —  execution  may  be  enforced  where 
debtor  entitled  to  reasonable  value  of  services  rendered  to  corpora- 
tion—  implied  contract  to  pay  reasonable  value  of  services  — 
determination  of  value  of  services  —  execution  enforced  although 
amount  of  earnings  indefinite  —  provision  in  order  fixing  time  for 
payment  —  enforcement  in  action  at  law  —  burden  of  proof. 

In  an  action  by  a  judgment  creditor  against  a  corporation,  as  employer 
of  the  judgment  debtor,  to  recover  his  earnings  to  the  extent  of  ten  per 
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cent  thereof,  alleged  to  have  been  secured  under  a  lien  of  an  execution 
issued  pursuant  to  section  1391  of  the  Code  of  Civil  Procedure,  the 
defendant  corporation  claimed  that  it  had  no  moneys  in  its  hands  repre- 
»nting  the  eamingB  of  the  judgiaent  debtor.  It  appeared  that  the 
debtor  incorporated  his  business,  that  practically  all  of  the  stock  was  issued 
to  his  wife,  and  that  the  debtor  thereafter  continued  to  manage  the  business 
of  the  corporation  although  he  was  not  a  stockholder  or  offioer  thereof, 
his  contention  being  that  his  services  to  the  corporation  were  gratuitous 
although  it  appeared  that  in  consideration  thereof  additional  stock  had 
been  issued  to  his  wife.  Evidence  examined,  and  held,  to  sustain  a  finding 
that  by  implied  contract  the  defendant  corporation  had  agreed  to  pay  the 
debtor  the  reasonable  value  of  his  services  which  ataiounted  to  a  certain 
Biun. 

Under  the  Gbu-nishee  Act,  so  called,  relating  to  execution  against  the  earnings 
of  a  judgment  debtor,  a  garnishee  execution  becomes  a  lien  and  a  con- 
tinuing levy  upon  the  earnings  due  or  to  .become  due  to  a  judgment 
debtor,  if  such  earnings  amount  to  twelve  dollars  or  more  per  week,  to 
the  extent  specified  in  such  garnishee  execution,  which  shall  not  exceed  ten 
per  cent  of  such  earnings. 

Such  execution  may  issue  against  the  earnings  of  a  judgment  debtor  although 
he  has  no  definite  express  contract  with  his  employer  as  to  the  amount  of 
his  compensation  if  in  fact  he  is  entitled  by  implied  contra/st  to  the  reason- 
able value  of  his  services  and  said  vahie  may  be  determined  in  an  action 
to  enforce  such  execution.  Such  determination  should  be  made  by  the 
jury  unless  a  jury  trial  is.  waived. 

Where  no  time  has  been  fixed  for  the  payment  of  the  reasonaUe  value  of 
services  rendered  it  is  presently  pliable. 

The  provision  in  the  origixud  order  fixing  the  times  for  the  payment  of  the 
ten  per  centum  of  the  compensation  of  twelve  doUars  or  more  per  week 
at  the  end  of  periods  of  six  months  was  a  reasonable  determination. 

An  action  to  enforce  such  garnishee  execution  against  the  judgment  debtor's 
earnings  is  not  equitable  in  its  nature. 

The  judgment  creditor  is  under  the  burdon  of  establishing  that  the  employe^' 
owes  to  the  judgment  debtor  earnings  or  salary  to  the  amount  of  twelve 
dollars  or  more  per  week. 

In  an  action  to  enforce  such  execution  the  plaintiff  is  not  botmd  to  establish 
that  the  judgment  debtor  earned  a  stated  sum  in  order  to  enable  the  court 
to  compute  ten  per  cent  therec^. 

Appeal  by  the  defendaat,  Dock  and  Mill  Company,  from 
a  judgment  of  the  Supreme  Court  ia  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Niagara 
on  the  26th  day  ol  April,  1919,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Niagara  Trial  Term,  the  juiy 
having  been  dismissed  after  a  motion  by  both  parties  for  a 
directed  verdict. 
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S.  WaUace  Dempsey  [Dempsey,  TutUe,  Rice  &  Fogle^  attor- 
neys], for  the  appellant. 

Fradk  Gibbons  [Gibbons  &  PotUe,  attomeyB];  for  the 
respondents. 

De  Angelis,  J.: 

The  action  was  brought  by  the  pl^tiffs,  judgment  creditors, 
against  the  defendant,  the  alleged  employer  of  the  judgment 
debtor,  to  recover  from  the  defendant  the  earnings  of  the  judg- 
ment debtor  to  the  extent  of  ten  per  centum  thereof,  alleged 
to  have  been  secured  imder  the  hen  of  an  execution  issued  pur- 
suant to  section  1391  of  the  Code  of  Civil  Procedure,  because 
of  the  failure  of  the  defendant  lo  pay  the  ten  per  cent  of  such 
earnings,  amounting  to*  twelve  dollars  or  more  per  week,  upon 
demand  to  the  sheriff  holding  the  execution.  The  defense  was 
that  the  defendant  neither  at  the  time  of  the  service  of  the 
execution  upon  it  had,  nor  has  it  had  at  any  time  since,  any 
moneys  in  its  hands  being  or  representing  the  earnings  of  the 
judgment  debtor. 

The  facts  are  these:  The  defendant,  Dock  and  Mill  Com- 
pany, is  a  domestic  corporation  organized  in  August,  1908, 
with  a  capital  stock  of  $25,000  divided  into  250  shares  of 
$100  each.  Later  the  capital  stock  was  increased  and  at  the 
time  of  the  trial  the  capital  stock  was  $100,000  divided  into 
1,000  shares  of  $100  each.  Of  this  capital  stock,  494  shares  had 
been  issued,  all  of  which,  except  two  shares,  were  owned  by 
Sarah  L.  Smith,  the  wdfe  of  Mason  M.  Smith,  the  judgment 
debtor.  Mason  M.  Smith  never  was  a  stockholder,  director 
or  officer  of  the  corporation.  He  was,  however,  the  manager 
of  the  corporation  and  the  chief  producing  factor  in  its  business 
from  the  time  of  its  organization  down  to  the  time  of  the 
trial.  The  office  and  principal  place  of  business  of  the  corpora- 
tion were  at  North  Tonawanda  in  the  county  of  Niagara 
and  State  of  New  York,  and  the  business  of  the  corporation 
was  the  operation  of  a  planing  mill  and  buying  and  selling 
lumber. 

Prior  to  the  organization  of  the  corporation  Mason  M.  Smith 
had  been  engaged  in  business  and  had  failed  and  there  were 
judgments  against  him  including  the  judgment  upon  which 
this  action  is  based. 
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On  the  22d  day  oi  Msiy,  1911,  a  judgment  in  the  Supfeme 
Coart  in  favor  of  the  plaintiffs  and  against  Mason  M.  Smith, 
upon  his  confession,  was  entered  and  duly  docketed  in  the  office 
of  the  clerk  of  the  county  of  Niagara. 

An  execution  dated  May  20, 1913,  issued  upon  the  judgment, 
was  duly  returned  whoUy  imsatisfied.  Thereafter  and  on  the 
5th  day  of  September,  1913,  an  order  was  made  for  the  examina- 
tion of  the  judgment  debtor  before  a  referee  in  supplementary 
proceedings  and  he  was  examined  thereunder  on  the  11th 
and  13th  days  of  September,  1913. 

On  the  18th  day  of  November,  1913,  upon  the  application 
of  the  judgment  creditors  and  the  affidavit  of  one  of  thdr 
attorneys  verified  November  18,  1913,  and  upon  the  examina- 
tion of  the  judgment  debtor  in  the  supplementary  proceeding, 
an  ex  parte  order  was  made  by  a  justice  of  the  Supreme  Court 
for  the  issuance  of  an  execution  pursuant  to  section  1391  of 
the  Code  of  Civil  Procedure  in  these  terms: 

''  Ordered,  that  an  execution  issue  out  of  this  Court  for  the 
collection  of  the  amount  of  the  said  judgment  unpaid  and 
imsatisfied,  to  wit,  the  simi  of  $522.13,  with  interest  thereon 
from  the  22nd  day  of  May,  1911,  against  the  said  wages, 
earnings,  salary  and  profits  of  the  said  Mason  M.  Smith, 
the  judgment  debtor,  and  directing  the  Dock  &  Mill  Company, 
from  whom  said  wages,  earnings,  senary  and  profits  are  due 
and  owing,  and  will  hereafter  become  due  and  owing  to  said 
Mason  M.  Smith,  the  judgment  debtor,  to  pay  over  to  the 
sheriff  of  the  County  of  Niagara  the  sum  of  $335.98  per  year 
in  installments  of  $167.99  at  the  end  of  each  six  months  from 
the  day  of  the  date  hereof  from  said  wages,  earnings,  salary 
and  profits  now  due  and  to  become  due  on  the  dates  aforesaid 
as  the  same  d^iall  become  due,  until  said  execution  shall  be 
wholly  satisfied.'' 

On  the  18th  day  of  November,  1913,  the  execution  was 
issued  pursuant  to  the  order  and  the  same  was  presented  to 
the  defendant  oa  the  19th  day  of  November,  1913.  Althou^ 
it  seems  to  be  a  misncxner  to  call  it  an  ''  execution  "  at  aU, 
for  convenience  it  will  be  referred  to  herein  as  the  '^  garnishee 
execution." 

Thereafter  and  on  the  29th  day  oi  May,  1914,  an  order 
was  made  by  a  Special  Term  of  the  Supreme  Court  of  the 
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county  of  Erie,  the  justice  who  granted  the  last-mentioned 
order  presiding,  denying  an  application  made  by  the  judgment 
debtor  to  vacate  the  order  for  the  issuance  of  the  garnishee 
execution,  which  order  was  entered  in  the  office  <rf  the  clerk 
of  the  county  of  Niagara  on  the  23d  day  of  June,  1914.  TTiat 
application  was  made  upon  ttie  affidavits  of  the  judgment 
debtor  and  of  the  treasurer  of  the  Dock  and  Mill  Company 
and  was  opposed  upon  the  papers  upon  which  the  order  for 
the  issuance  of  the  garnishee  execution  was  made. 

An  appeal  was  taken  from  this  order  by  the  judgment 
debtor  to  this  court  and  the  order  was  affinned.  {Wood  v. 
Smith,  164  App.  Div.  922.) 

The  following  memorandum  was  made  by  the  learned 
justice  presiding  at  the  Erie  Special  Term  in  denying  the 
application  of  the  judgment  debtor  to  set  aside  the  execution 
issued  and  the  order  made  upon  which  the  execution  was 
issufed:  "  I  see  no  affidavit  here  from  Smith,  the  judgment 
debtor,  to  the  effect  that  the  Dock  &  Mill  Company  is  not 
indebted  to  him  for  the  reasonable  value  of  his  services  or 
that  such  services  are  not  worth  the  amount  stated  in  the 
execution.  He  does  not  deny  that  his  earnings  are  as  stated. 
He  did  deny  before  the  referee  in  supplementary  proceedings, 
that  the  payments  to  him  were  voluntary." 

This  action  was  commenced  on  the  8th  day  of  August,  1916, 
and  by  the  concession  of  the  parties  the  compensation  to 
which  the  judgment  debtor  was  entitled  from  the  defendant, 
if  he  was  entitled  to  any,  is  confined  to  that  which  was  earned 
between  November  18,  1913,  the  day  upon  which  the  garnishee 
execution  was  Issued,  and  the  4th  day  of  August,  1916,  the 
date  of  the  verification  of  the  complaint. 

(1)  The  trial  court  has  found  that  Mason  M.  Smith,  the 
judgment  debtor,  was  in  the  employ  of  the  defendant  from 
the  18th  day  of  November,  1913,  the  date  of  the  issuance 
of  the  garnishee  execution,  to  the  8th  day  of  August,  1916, 
the  date  of  the  commencement  of  the  action,  under  a  contract 
implied  by  law  by  which  the  defendant  obligated  itself  to 
pay  him  the  fair  and  reasonable  value  of  his  services  and 
that  such  value  was  at  least  the  sum  of  $3,076.58  and  the 
appellant  asks  us  to  hold  that  the  evidence  is  insufficient  to 
gustain  the  finding  of  the  contract  or  the  vahie  of  the  servioes. 
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CaUdd  as  a  mtaeas  by  titxe  plaintiffB^  Smith  admitted  t^iat  ha 
had  testified  upon  his  examination  in  supplementary  proeeed* 
ingp  that  his  work  had  been  a  bbor  of  love,  thereby  conreying 
the  impression  that  he  had  worked  for  the  delendant  under 
an  arrangement  by  which  he  was  to  receive  nothing  for  his 
serviced^  but  that  thereafter  in  the  examination  he  h^  changed 
his  testimony  and  had  testified  that  he  worked  for  a  conndera* 
tion.  He  also  admitted  that  he  testified  in  the  examination 
in  supplementary  proceedings  that  the  delendant  paid  for 
him  or  on  his  behalf  about  13,000  during  the  entire  year. 
From  the  evidence  in  tiiis  case  it  appears  that  Smith  has 
been  the  geEneral  manager  of  the  def aidant  and  the  chief 
producing  factor  in  its  business  since  its  <M:ganization.  Prior 
to  the  issuance  of  the  garnishee  exeoation,  but  after  the 
issuance  of  the  execution  that  was  returned  unsatisfied, 
Smith's  wife  received  additional  stock  of  the  par  value  of . 
$25,000,  which  stock,  to  the  extent  of  £24^67,  was  shown  by 
the  books  of  the  defendant  to  have  been  paid  for  by  credits 
fOT  services  theretofore  rendered  by  Mr.  Smith.  The  defend- 
ant claims  that  these  services  were  giv^i  by  Smith  to  his 
wife,   but   th^re  ia  no  sufBicient    evidence  to  sustain  that 

Mr.   Smith,   teetifyii^  upon  the  trial,   to   the  following 
question  propounded  to  him  by  the  counsel  for  the  plaintiffs,  > 
made  the  following  answer:  "  Q.  By  whom  are  you  employed? 
A.  I  am  not  employed  by  any  one." 

Upon  cross-examination,  to  the  foUowing  questions  Mr.  Smith . 
made  the  foUowing  answers:  ^'  Q.  Were  you  ever  employed 
by  the  Dock  &  Mill  Company?  A.  No,  six.  *  *  * 
Q.  Did  the  Dock  &  Mill  Company  ever  agree  to  pay  you 
any  salary,  wages  or  income?  A.  No,  dr.  *  *  *'  Q.  I 
noticed  that  you  testified  that  you  didn't  draw  any  stated 
sunoL  each  wedk  and  that  you  never  have  from  the  Dock  & 
Mill  Company,  is  that  true  down  to  the  present  time? 
A.  Never  drew  any  stated  salary,  any  stated  paym^its." 

Mr.  Smith  did  not  testify  upon  the  trial  to  any  agre^x>^it 

between  ^ther  the  defendant  and  himself  or  his  wife  and 

himself.     No  express  contract,   written  or  verbal,  betwe«i 

Mr.  Smith  and  bis  wife  or  between  Mr.  Smith  and  the  defendr- 
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aat  was  shown  upon  the  trial.    Mrs.  Smith  was  not  a  witness 
on  the  trial. 

We  think  that  the  finding  above  referred  to  is  sustained 
by  the  evidence. 

(2)  We  are  called  upon  to  consider  and  apply  the  so-called 
Qamishee  Act  to  the  facts  of  this  case.  This  act  originated 
in  chapter  461  of  the  Laws  of  1903,  being  an  amendment  to 
section  1391  of  the  Code  of  Civil  Procedure,  which  section 
was  one  of  the  provisions  describing  property  exempt  from 
levy  and  sale  upon  an  execution.  This  act  was  amended 
by  Laws  of  1905,  chapter  175;  Laws  of  1908,  chapter  148; 
Laws  of  1911,  chapters  489  and  532,  and  Laws  of  1914,  chapter 
352.*  The  provisions  of  the  act,  so  far  as  applicable  to  the 
facts  of  this  case,  are  as  follows:  ^^  Where  a  judgment  has 
been  recovered  and  where  an  execution  issued  upon  said 
judgment  has  been  returned' wholly  or  partly  unsatisfied,  and 
where  any  wages,  debts,  earnings,  salaiy,  income  from  trust 
fimds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the 
amoimt  of  twelve  dollars  or  more  per  week,  the  judgment 
creditor  may  apply  to  the  court  in  which  sadd  judgment  was 
recovered  or  the  court  having  jurisdiction  of  the  same  without 
notice  to  the  judgment  debtor  and  upon  satisfactory  proof 
of  such  facts  by  affidavits  or  otherwise,  the  court,  if  a  court 
not  of  record,  a  judge  or  justice  thereof,  must  issue,  or  if  a 
court  of  record,  a  judge  or  justice,  must  grant  an  order  directing 
that  an  execution  issue  against  the  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  of  said  judgment 
debtor,  and  on  presentation  of  such  execution  by  the  ofiicer 
to  whom  delivered  for  collection  to  the  person  or  persons  from 
whom  such  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profits  are  due  and  owing,  or  may  thereafter  become 
due  and  owing  to  the  judgment  debtor,  said  execution  shall 
become  a  Uen  and  a  continuing  levy  upon  the  wages,  earnings, 
debts,  salary,  income  from  trust  funds  or  profits,  due  or  to 
become  due  to  said  judgment  debtor  to  the  amount  specified 
therein  which  shall  not  exceed  ten  per  centum  thereof,  and 

*  Sinoe  amd.  by  Laws  of  1919,  ohap.  278,  and  Laws  of  1920,  ohap.  497. 
—  [Rep. 
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eaid  levy  shall  be  a  continuiiig  levy  until  said  execution  and 
the  expa^ises  thereof  are  fully  satined  and  paid  or  until 
modified  as  hereinafter  provided,  but  only  one  execution 
against  the  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied 
at  one  time  and  where  more  than  one  execution  has  been 
issued  or  shall  be  issued  pursuant  to  the  provisions  of  this 
section  against  the  same  judgment  debtor,  they  shall  be 
satisfied  in  the  order  of  priority  in  which  such  executions  are 
presented  to  the  person  or  persons  from  whom  such  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits 
are  due  and  owing.  It  shall  be  the  duty  of  any  person  or 
corporation,  municipal  or  otherwise,  to  whom  said  execution 
shall  be  presented,  and  who  shall  at  such  time  be  indebted 
to  the  judgment  debtor  named  in  such  execution,  or  who  shaH 
become  indebted  to  such  judgment  debtor  in  the  future,  and 
while  said  execution  shall  remain  a  lien  upon  said  indebtedness 
to  pay  over  to  the  officer  presenting  the  same,  such  amount 
of  such  indebtedness  as  such  execution  shall  prescribe  until 
said  execution  shall  be  wholly  satisfied  and  such  pajrment 
shall  be  a  bar  to  any  action  therefor  by  any  such  judgment 
debtor.  If  such  person  or  corporation,  municipal  or  otherwise, 
to  whom  said  execution  shall  be  presented  shall  fail,  or  refuse 
to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution, 
and  the  amoimt  so  recovered  by  such  judgment  creditor  shall 
be  applied  towards  the  payment  of  said  execution.     *    *    *." 

Prior  to  the  adoption  of  this  legislation  no  lien  could  be 
acquired  upon  the  future  earnings  of  a  judgment  debtor  either 
by  the  commencement  of  a  judgment  creditor's  action  or  the 
institution  of  supplementary  proceedings. 

Prior  to  the  adoption  of  this  legislation  the  earnings  of  A 
judgment  debtor  for  his  personal  services  rendered  within 
sixty  days  next  before  the  institution  of  supplementary  pro- 
ceedings or  the  commencement  of  a  creditor's  suit  could  not 
be  reached  where  it  was  made  to  appear  by  his  oath  or  otherwise 
that  those  earnings  were  necessary  for  the  use  of  a  family 
wholly  or  partly  supported  by  his  labor.  (Code  Civ.  Proc. 
§§  1879,  2463.) 
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Under  this  new  l^islation  a  gajmishee  execution  becomes 
a  lien  and  a  continuing  levy  upon  the  earnings  due  or  to 
become  due  to  a  judgment  debtor^  if  such  earnings  ampiint  to 
twelve  dollars  or  more  per  week,  to  the  extent  specified  in 
such  garnishee  execution,  which  will  not  exceed  ten  per  cent 
of  such  earnings. 

(3)  In  his  first  point  the  counsel  for  the  appellant  argues 
that  a  claim  for  services  in  a  case  where  the  amount  of  the 
compensation  therefor  is  not  definitely  determined  in  an  express 
contract  for  the  performance  of  such  services  cannot  be  the 
subject  of  a  garnishee  execution;  that  the  claim  in  suit  is 
such  a  claim,  and  that,  therefore,  this  action  cannot  be  main* 
tained.  With  this  contention  we  cannot  agree.  This  action 
is  one  at  law  and  we  see  no  obstacle  that  stood  in  the  way 
of  the  determination  of  the  court  that  there  was  an  implied 
contract  to  compensate  the  judgment  debtor  for  his  services, 
of  the  determination  by  the  court  of  the  value  of  such  services, 
and  of  the  determination  by  the  court  from  those  factors 
of  the  amount  of  the  plaintiff's  recovery.  Such  determinations 
would  have  been  made  by  the  jury  except  for  the  election 
of  the  parties  to  have  them  made  by  the  court. 

The  garnishee  execution  became  a  lien  not  only  upon  the 
amount  of  compensation  due  to  the  judgment  debtor  at  the 
time  the  execution  was  served  upon  the  defendant  but  also 
upon  his  future  earnings  as  th^  accrued  from  day  to  day. 
The  implied  contract  found  by  the  trial  court  necessarily 
left  undetermined  the  amoimt  of  the  compensation  and  when 
payable.  The  amount  has  now  been  determined.  There 
having  been  no  time  fixed  for  the  payment  of  the  compensation, 
it  was  presently  payable.  The  times  for  the  payment  of  the 
ten  per  centum  of  the  compensation  of  twelve  dollars  or  more 
per  week  were  fixed  in  the  original  order  at  the  end  of  periods 
of  six  months  and  we  think  that  the  determination  so  made 
was  a  reasonable  determination.  It  will  be  remembered  that 
this  garnishee  statute  applies  to  beneficiaries  of  trust  funds, 
and  it  is  well  known  that  the  income  from  such  a  fimd  varies 
.from  year  to  year  and  is  usually  paid  semi-annually,  sometimes 
quarterly.  We  see  no  reason  why  an  employer  may  not 
carry  out  the  provisions  of  the  garnishee  statute  in  a  case 
like  that  at  bar.    Under  the  statute  the  garni^h^  order  and 
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execution  are  subject  to  modification  upon  the  application 
of  eith^  PArty?  so  that  if  conditions  change  from  those  existing 
when  the  order  is  made  and  the  execution  is  issued,  the  same 
can  be  modified. 

(4)  His  second  point  is  based  upon  the  supposition  that 
the  claim  in  suit  is  equitable  in  its  nature.  We  think  this 
claim  is  plainly  unsound. 

(5)  In  his  third  point  the  counsel  for  the  appellant  assumes 
that  the  judgment  debtor  was  to  be  compensated  by  the 
defendant  by  the  delivery  to  him  of  property,  as  distinguished 
from  money,  and  that  such  a  claim  could  not  be  subject  to 
garnishment.    No  such  contract  has  been  found  in  thk  oase^ 

(6)  The  Appellant's  fourth  point  is  founded  upon  the  theory 
that  the  plaintiffs'  claim  is  one  in  equity.  As  already  stated, 
we  think  there  is  no  basis  for  this  claim. 

^,  (7)  In  his  fifth  point  the  counsel  for  the  appellant  properly 
states  that  the  biurden  was  upon  the  plaintiffs  to  establish 
that  the  defendant  owed  the  judgment  debtor  earnings  or 
salary  to  the  amount  of  twelve  dollars  or  more  per  week  from 
the  18th  day  of  November,  1913,  to  the  4th  day  of  August, 
1916.  As  already  indicated,  we  think  that  the  plaintiffs 
successfully  bore  this  burden. 

(8)  The  appellant's  sixth  point  is  an  amplification  of  its 
fifth  point.    The  questions  raised  have  already  been  discussed. 

(9)  In  his  seventh  and  eighth  points  the  counsel  for  the 
appellant  proceeds  upon  the  theory  that  the  trial  com*t  was 
bound  by  the  bookkeeping  of  the  defendant,  that  because 
there  was  an  accoimt  kept  by  the  defendant  against "  Mason  M. 
Snuth,  as  agent  of  the  Dock  &  Mill  Ca/'  the  moneys  paid 
out  by  tbe  def^idant  as  ^own  in  that  account  were  paid  to 
itself.      -  ' 

(10)  In  his  ninth  point  the  counsel  for  the  appellant  proceeds 
upon  the  assumption  that  the  judgment  debtor  made  no 
charge  to  the  defendant  for  his  services  but  that  his  wife 
collected  the  value  of  his  8«rvicee  when  she  got  credit  for 
$19,000  in  payment  for  stock  of  the  defendant.  It  is  suflScient 
to  say  that  the  trial  court  was  not  bound  by  any  such 
assmnption. 

(11)  In  his  tenth  and  last  point  the  counsel  for  the  appellant 
claims  that  the  plaintiffs  were  bound  to  establish  that  the 
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judgment  debtor  earned  a  stated  sum  in  order  to  enable  the 
court  to  compute  ten  per  cent  of  it.  The  argument  se^ns 
to  be  that  the  Garnishee  Act  only  affects  a  case  where  earnings, 
wages  or  salary  is  paid  in  stated  amounts^  at  stated  times,  or 
where  the  method  of  computation  is  such  that  the  earnings, 
wages  or  salary  is  paid,  or  may  be  paid  at  stated  times  in 
stated  amoimts,  by  virtue  of  an  express  contract.  In  support 
of  this  position  a  dictum  in  Jones  v.  Nicoll  (72  Misc.  Rep 
483,  485)  is  cited.  We  do  not  think  the  position  can  be 
maintained  as  we  have  aheady  indicated. 

It  follows  from  the  foregoing  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed,  with  costs. 


Edward  H.  Eddy,  Who  Sues  on  Behalf  of  Himself  and  All 
Other  Restaurant  and  Hotel  Operators  in  the  City  of 
Buffalo,  New  York,  Similarly  Situated,  Appellant,  v.  City 
OF  Buffalo  and  Geokge  S.  Buck  and  Others,  as  and 
Constituting  The  Coimcil  of  the  Said  City  of  Buffalo, 
Respondents.  ^^ 

Fourth  Department,  July  6,  1920. 

.  - .-.  »\ 

Municipal  corporations  —  coUection  of  garbage  in  city  of  Buffalo  — 
constitutional  law  —  police  power  —  municipal  ordinance  relatinir 
to  coUection  of  garbage  in  said  city  constitutional  —  when  col- 
lector of  garbage  is  independent  contractor  and  not  employee. 

Section  153  of  chapter  25  of  the  ordinances  of  the  city  of  Buffalo,  which 
in  substance  prohibits  the  collection  of  garbage  in  said  city  without  a 
license  from  the  board  of  health  approved  by  the  council  and  prohibiting 
the  issuance  of  such  licenses  where  the  city  itself  is  collecting  the  garbage 
ac  does  so  through  a  mimioipal  contractor,  is  a  valid  exercise  of  the  police 
poww,  and  a  person  who  has  entered  into  a  contract  with  a  third  party 
for  the  collection  of  his  garbage  is  not  entitled  to  an  injunction  pre- 
venting the  city  from  enforcing  said  ordinance. 

Where  the  person  who  agreed  to  collect  the  plaintiff's  garbage  paid  a  certain 
sum  per  month  for  the  privilege  and  used  the  garbage  for  feeding  hogs  upon 
his  farm,  he  was  an  independent  contractor  collecting  garbage  for  his  own 
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purpossB  and  is  in  no  sense  an  employee  of  the  person  whose  garbage  he 
collects  and  the  contract  is  illegal  under  the  municipal  ordinance  aforesaid. 
It  seems,  that  the  power  of  the  State  to  regulate  the  collection  of  garbage  in 
cities  is  broad  enough  to  prevent  the  owner  from  drawing  his  own  garbage 
through  the  city  streets  in  violation  of  an  ordinance. 

Appbal  by  the  plaintiff,  Edward  H.  Eddy,  from  an  inter- 
locutory judgment  of  the  Supreme  Court,  made  at  the  Erie 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  on  the  24th  day  of  April,  1920,  upon  the 
decision  of  the  court,  rendeired  after  a  trial  at  the  Erie  Spedal 
Term,  sustaining  defendants'  demurrar  to  the  complaint  and 
dismissing  the  complaint,  with  Costs. 

WiUiam  Brennan^  Jr.,  for  the  appellant. 

WiUiam  S.  Rann  [Bcdph  K.  Robertson  of  counsel],  for  the 
respondents. 

HuBBS,  J.: 

This  is  an  appeal  from  an  interlocutory  judgment  sustaining 
a  demurrer  to  the  complaint.  The  plaintiff  keeps  a  restaurant 
in  the  city  of  Buffalo.  He  entered  into  a  contract  with  a 
third  party  to  collect  his  garbage,  to  furnish  rec^tacles,  to 
clean  the  same,  to  retiun  the  silver  and  table  ware  found  in 
the  receptacles,  and  to  pay  to  the  plaintiff  three  dollars  a 
month  for  the  stock  food  taken  away  in  the  receptacles. 
The  plaintiff  demands  an  injunction  against  the  city  to  prev«it 
it  from  enforcing  a  city  ordinance  r^qlating  the  collection 
and  transportation  of  garbage. 

The  sole  question  here  is  whether  or  not  the  complaint, 
excluding  conclusions  of  law,  states  a  cause  of  action.  In 
the  case  of  CUy  of  Rochester  v.  Gutberlett  (211  N.  Y.  309)  an 
action  was  brought  by  the  city  for  an  injimction  against  the 
defendant  restraining  him  from  violating  an  ordinance  which 
forbade  the  collection  of  garbage  in  the  city  of  Rochester  by  any 
one  not  having  a  contract  with  the  city  to  do  such  work.  In 
that  case  there  was  a  trial,  findings  were  made  by  the  Special 
Term,  and  an  injunction  was  granted.  This  court  affirmed 
the  judgm^t  of  the  Special  Term  (151  App.  Div.  900),  and  the 
judgment  of  this  court  was  affirmed  by  i^e  Court  of  Appeals. 
It  was  held  in  the  Court  of  Appeals  that  it  is  within  the  power 
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of  a  municipality  not  only  to  impose  reasonable  restrictions 
and  regulations  upon  the  manner  of  remo\dng  garbage,  but 
also,  if  it  seems  fit,  to  assume  exclusive  control  of  the  subject, 
and  to  provide  that  garbage  and  refuse  matter  shall  only  be 
removed  by  the  officers  of  the  city  or  by  a  contractor  hired 
by  the  city,  or  by  some  single  individual  to  whom  an  exclusive 
license  is  granted  for  the  purpose.  An  exclusive  right  so 
created  is  not  open  to  the  objection  that  it  is  a  mcmopoly. 
In  his  opinion  in  that  case  Judge  Chasib  said:  "  It  will  be 
observed  that  there  is  nothing  in  the  ordinance  now  undei 
eon^deration  to  prevent  the  owner  <rf  a  restaurant  or  hotel 
from  removing  the  garbage,  bones  and  kitchen  refuse  on  his 
property  to  a  place  where  it  will  not  be  a  nuisance  to  the 
pubUc  health,  there  to^be  fed  to  hogs  or  otherwise  disposed 
of  in  such  manner  as  to  such  owner  may  seem  desiiable." 
The  plaintiff  in  this  action  seeks  to  bring  himself  within 
the  statement  made  by  Judge  Chase,  assuming  that  if  he  does 
so  the  ordinance  of  the  city  of  Buffalo  would  not  be  valid 
as  f^ainst  him.  He  argues  that  from  the  statement  above 
quoted  the  Court  of  Appeals  intended  it  to  be  understood 
•  that  if  the  facts  were  as  stated  in  such  quotation,  the  plaintiff 
in  that  case  could  not  succeed.  The  Court  of  Appeals, 
however,  does  not  hold  any  such  proposition  and  I  am  of 
the  opinion  that,  even  though  the  plaintiff  in  this  action 
came  within  the  fair  mceaning  of  the  clause  quoted  above, 
still  he  could  not  succeed  in  this  action.  I  think  the.  power 
of  the  State  to  r^ulate  the  collection  of  garbage  in  cities  is 
broad  enough  to  prevent  the  owner  from  drawing  his  own 
garbage  through  the  city  streets  in  violation  of  an  ordinance. 
However,  it  is  not  necessary  to  decide  that  proposition  in 
disposing  of  this  case,  for  it  appears  clearly,  from  an  analysis 
of  the  complaint  in  this  action,  that  the  plaintiff  comes 
squarely  within  the  decision  of  the  Court  of  Appeals  in  the 
tsase  cited  and  not  within  that  part  of  the  opinion  above 
quoted  which  the  plaintiff  sedks  to  demonstrate  is  an  exception 
to  the  holding  of  the  court.  The  contract  between  the 
plaintiff  and  the  person  coUectirig  his  garbage  shows  upon 
its  face  that  the  collector  of  the  garbage  is  an  independent 
contractor  the  same  as  the  defendant  in  the  Rochester  case. 
The  contract  provides  that  the  collector  was: 
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(1)  To  fumiBh,  without  expense  to  the  plamtiff,  water-ti^t 
galvanized  iron  receptacles. 

(2)  To  clean  and  sterilize  the  receptacles  on  his  farm. 

(3)  To  perform  the  labor  of  placing  the  receptacles  in  the 
plaintiff's  building  and  to  remove  them  \!idth  the  contents 
without  annoyance  and  at  times  convenient  for  the  plaintiff. 

(4)  To  transport  the  same  from  the  restaurant  to  his  own 
farm. 

(5)  To  sort  the  garbage  and  to  return  to  the  plaintiff  silver- 
ware and  table  ware. 

(6)  To  pay  the  plaintiff  the  sum  of  three  dollars  a  month  • 
for  the  stock  food  received. 

The  plaintiff  argues  that  this  contract  makes  the  farmer; 
who  collects  the  garbage  under  the  contract  an  employee 
of  the  plaintiff  and,  therefore,  that  the  Rochester  caee  is  not 
applicable.  It  is  very  clear  that  the  fanner  is,  in  fact,  a 
contractor,  who  is  buying  and  collecting  garbage  for  his  own 
purposes  and  that  he  is  in  no  sense  an  employee  of  the  plaintiff, 
and  we  are  bound  by  the  decision  in  the  Rochester  case. 

Section  153  of  chapter  26  of  the  ordinances  in  force  in  the  city 
of  Buffalo  reads  as  follows :  "  No  person  shall  remove  or  cause  to 
be  removed  any  of  the  contents  of  any  garbage  receptacle  placed 
in  or  outside  of  a  building  for  collection,  nor  shall  any  person 
collect  or  perform  the  duties  of  a  collector  of  garbage,  food 
refuse  or  kitchen  refuse  without  a  license  from  the  Board 
of  Health  approved  by  the  Council,  and  no  such  license  shall 
be  issued  to  any  person  while  the  City  of  Buffalo  through 
the  Department  of  Public  Works  or  through  a  contractor  is 
cdlecting  such  garbage,  food  refuse  and  kitchen  refuse  in  the 
City,  and  no  person  except  such  a  licensee  or  the  employes 
or  contractor  designated  by  the  Department  of  Public  Works 
shall  convey,  carry  or  transport  any  garbage,  food  refuse  or 
kitchen  refuse  through,  over  or  along  any  of  the  streets  of  the 
City  of  Buffalo.  Any  person  violating  any  of  the  provisions 
of  this  section  shall  forfeit  and  pay  a  penalty  or  fine  of  not 
more  than  two  hundred  and  fifty  dollars  for  each  and  every 
offense."    This^ordinance  was  adopted  on  September  12, 1919. 

Under  the  wording  of  such  ordinance,  the  plaintiff  cannot 
succeed  if  the  ordinance  in  question  is  valid,  and  the  Rochester 
case  clearly  hc^ds  that  it  is  valid,  at  least  as  against-^  con^ 
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tractor.  If  it  is  not  valid  as  against  a  restaurant  keeper  who 
transports  his  kitchen  garbage  through  the  public  streets 
himself  or  by  his  employees,  still  the  plaintiff  is  not  in  a  position 
to  raise  that  question  as  the  one  who  transports  the  garbage  in 
the  case  at  bar  is  not  an  employee  but  a  contractor. 
The  interlocutory  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to 
the  plaintiff  to  plead  over  within  twenty  days  upon  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal. 


Gilchrist  Transportation  Company,  Appellant,  v.  Worth- 
INGTON  &  Sill,  Respondent. 

Fourth  Department,  July  6,  1920. 

IziBurance  —  Judicial  notice  of  custom  of  agents  to  adjust  claims  — 
action  to  coUect  moneys  reoeiyed  by  insurance  agent  on  marine 
policy  —  limitation  of  action  —  when  action  barred  by  six-year 
statute  —  when  agent  not  acting  in  fiduciary  ci^acity  —  insur- 
ance agent  not  **  foreign  factor  " —  when  demand  not  necessary  to 
start  running  of  Statute  of  Limitations. 

The  court  will  take  judicial  notice  of  the  fact  that  it  is  customary  for  insur- 
ance agents  to  adjust  and  collect  the  claims  of  the  insured  where  such 
agent  takes  entire  charge  of  the  insurance  business  of  a  large  insurer. 

An  insurance  agent  employed  to  collect  a  loss  occmring  under  a  marine 
policy  of  insurance  while  acting  as  agent  is  not  acting  in  a  fiduciary  capac- 
ity, and,  hence,  where  such  agent,  having  turned  over  the  i»xx$oed8  of  the 
policy  to  the  insured,  subsequently  collected  an  additional  amount  under 
a  so-called  ''  sue  and  labor  "  clause,  an  action  by  the  insured  to  recover 
said  sum  is  barred  by  the  six-year  Statute  of  Limitations. 

The  insurance  agent  which  collected  such  sum  was  not  a  "  foreign  factor  " 
as  the  term  is  used  in  marine  insurance  merely  because  the  plaintiff's 
business  was  located  in  one  State  and  that  of  the  defendant  was  located  in 
another. 

"  Foreign  factor  "  defined. 

While  such  insurance  agent  employed  to  collect  the  proceeds  of  a  marine 
policy  occupies  a  position  of  trust  and  confidonce  with  its  principal  there 
was  no  express  trust,  and  said  agent  is  not  in  the  same  position  as  an 
attorney  at  law  or  a  foreign  factor,  so  that  a  demand  against  it  for  moneys 
collected  is  not  necessary  before  action  may  be  brought. 
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As  the  action  to  rooover  moneys  oolleoted  by  said  msuranoe  agent  is  an  action 
for  a  breach  of  contract  and  not  for  fraud,  the  right  of  action  against  the 
agent  accrued  when  it  received  the  mon^y  and  was  not  delayed  until 
demand  therefor  was  made  by  the  principaL 

Appeal  by  the  plaintiff,  Gilchrist  Transportation  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  coxmty  of  Erie  on 
the  24th  day  of  September,  1919,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Erie  Trial  Term,  dis- 
missing the  complaint,  the  jury  having  been  dismissed  after 
both  parties  moved  for  a  directed  verdict. 

Ray  M.  Stanley  and  Ellis  H.  Gidley,  for  the  appellant. 

Clark  H.  Timerman,  for  the  respondent. 

HuBBS,  J.: 

This  is  an  appeal  from  a  judgment  entered  in  the  Erie  coimty 
clerk's  office  on  the  24th  day  of  September,  1919,  in  favor  of 
the  defendant  dismissing  the  complaint.  The  jury  was  excused 
by  consent  and  findings  of  fact  were  made  by  the  trial  court. 
The  action  was  brought  to  recover  $1,479.25,  with  interest, 
being  money  belonging  to  the  plaintiff  which  was  collected  by 
the  defendant  while  acting  as  agent  for  the  plaintiff.  The 
plaintiff  is  an  Ohio  corporation.  The  defendant  is  a  New 
York  corporation  which  was  oi^anized  to  take  over  the  business 
of  the  copartnership  of  Worthington  &  Sill,  insurance  agents, 
of  Buffalo,  N.  Y.  The  transaction  in  question  occurred 
between  the  plaintiff  and  the  copartnership  before  the  forma- 
tion of  the  defendant  corporation.  The  plaintiff  owned  a 
large  fleet  of  boats  on  the  lakes.  Worthington  &  Sill  for  years 
had  insured  these  boats.  They  were  the  local  agents  of  some 
of  the  insurance  companies  carrying  insurance  on  the  boats 
and  some  of  the  insurance  was  placed  by  them  as  brokers  in 
companies  which  they  did  not  represent. 

The  facts  in  this  case  are  undisputed  and  found  by  the  trial 
court  except  that  it  refused  to  find  that  said  insurance  agents 
were  acting  in  a  fiduciary  capacity.  Diuing  the  years  that  said 
agents  had  acted  for  the  plaintiff  it  had  been  the  practice  and 
custom,  in  case  of  a  loss,  for  the  plaintiff  to  send  the  papers, 
with  policies  indorsed,  to  the  said  agents,  who  would  take  the 
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matter  of  the  loss  up  with  the  msurance  companies,  look  after 
its  adjustment,  and  turn  over  the  proceeds  of  the  adjustment 
to  the  plaintifif.  I  think  we  may  take  judicial  cognizance  of 
the  fact  that  that  is  the  usual  and  ordinary  practice  where  an 
insurance  agency  has  charge  of  the  entire  insurance  business 
of  a  large  company. 

In  1903  the  vessel  John  Craig  stranded,  while  laden  with  a 
cargo  of  com,  bound  from  Chicago  to  Meaford,  Oat.  The 
form  of  the  policy  upon  the  John  Craig  was  known  as  the  "  lake 
hull "  policy.  It  contained  a  clause  known  as  the  "  sue  and 
labor  "  clause,  an  ordinary  clause  in  a  marine  policy.  After 
the  disaster  to  the  John  Craig  an  effort  was  made  to  salve  her. 
These  efforts  we»e  continued  from  June  25,  1903,  the  date  of 
the  accident,  to  June  30,  1903,  when  the  imderwriters  took 
charge  of  the  efforts  to  salve  the  boat.  They  continued  the 
efforts  for  some  time  thereafter.  During  that  period  the 
plaintiff  incurred  expenses,  which  expenses  amounted  to  the 
sum  sued  for  in  this  action.    ' 

After  the  loss  all  of  the  papers  and  policies  were  turned  over 
to  said  agents  to  look  after  the  adjustment  in  the  ordinary 
course  of  business.  They  procured  an  adjustment  of  the  loss 
under  the  policies  and  turned  over  the  proceeds  to  the  plaintiff, 
excepting,  however,  a  claim  of  the  plaintiff  under  tiie  ''  sue 
and  labor  "  clause.  The  amount  of  the  claim  of  the  plaintiff 
imder  that  clause  was  held  in  abeyance  and  not  paid  over  or 
collected  at  that  time.  Some  time  later  the  agents  collected 
of  the  companies  the  sum  claimed  in  the  complaint  under  the 
^'  sue  and  labor  "  clause.  Meanwhile,  the  plaintiff  had  gone 
into  the  hands  of  -a  receiver  and  remained  in  the  hands  of  a 
receiver  for  six  years  when  its  financial  matters  w««  adjusted 
and  the  receiver  was  discharged.  Meanwhile  the  defendant 
corporation  had  taken  over  the  affairs  of  the  copartnership  of 
Worthington  &  Sill  Thereafter,  and  in  1913,  the  plaintiff 
discovered  that  the  said  insurance  agents  had  collected  said 
sum  under  the  "  sue  and  labor  '^  clause  about  seven  years 
before.  The  plaintiff  made  a  demand  upon  the  defendant  for 
the  amount;  it  was  not  paid  and  this  action  was  brought. 

The  trial  coiirt  found  substantially  every  claim  of  the  plain- 
tiff. It  found  that  the  defendant  had  collected  the  money 
under  the  ''  sue  and  labor  "  clause  while  acting  as  agoit^ 
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trustee  and  attorney  in  fact  for  the  plaintiff  and  that  it  had 
failed  to  turn  it  over  to  the  plaintiff,  but  dismissed  the 
complaint  upon  the  ground  that  the  cause  of  action  was  barred 
by  the  six-year  Statute  of  Limitations.  The  plaintiff  requested 
the  trial  court  to  find  that  the  defendant  was  acting,  in  the 
transaction  in  question,  in  dk  fiduciary  capacity  as  agent,  trustee 
and  attorney  in  fact  for  the  plaintiff.  The  court  foxmd  as 
requested  except  that  it  struck  out  the  words  ^wiarj/  capacity^ 

The  "  sue  and  labor  "  clause  referred  te  in  the  policy  is  a 
clause  which  does  not  undertake  to  indemnify  the  assured  for 
the  loss  or  any  portion  of  it,  but  it  is  a  clause  inserted  for  the 
benefit  of  the  insurance  company  to  encourage  the  assured  to 
make  an  effort  to  salve  the  wreck  for  the  benefit  of  the  insur- 
ance company  and  to  prevent  a  total  loss,  if  possible.  It  is, 
in  effect,  an  agreement  outside  of  the  indemnifying  clause  of 
the  policy,  in  which  the  underwrite  agrees  to  pay  to  the  assured 
the  expenses  which  he  may  incur  in  preventing  a  further  loss 
which,  if  it  occurred,  would  fall  on  the  undenmter  under  the 
indemnifying  clause  of  the  policy.  The  reason  for  the  clause 
is  that  the  assured  might  abandon  the  ^Teck  and  look  to  the 
insurers  to  indemnify  him  for  the  loss  if  he  did  not  have  assur- 
ance that  he  could  recover  the  expenses  which  he  might  incur 
in  trying  to  salve  the  wreck.  It  is  an  addition  to  the  indemni- 
fying insurance  provided  in  the  policy. 

The  first  contention  of  the  appellant  upon  this  appeal  is 
that  the  defendant  was  the  foreign  factor  of  the  plaintiff, 
because  the  plaintiff  was  located  in  Ohio  and  the  defendant 
was  located  in  another  State,  the  State  of  New  York,  and  that 
the  position  which  the  defendant  occupied  in  relation  to  the 
plaintiff  constituted  it  the  plaintiff's  factor.  It  seems  to  me 
tJiat  there  is  no  force  in  this  argument.  A  foreign  factor,  as 
understood  in  marine  matters,  occupied  an  entirely  diflerent 
position  from  insurance  agents  or  brokers.  He  was  a  person 
who  had  charge  of  the  property,  the  cargo,  to  handle  it,  dispose 
of  it  and  convert  it  into  money  or  exchange  it  for  other  property. 
In  olden  times  he  often  sailed  with  the  boat.  He  had  nothing 
to  do  with  the  management  of  the  boat.  His  duties  only 
commenced  when  the  port  of  destination  was  reached  and  the 
personal  property  was  turned  over  to  him  by  the  master  of  the 
boat.     Much  has  been  written,  in  history  and  in  fiction,  ^k[p 
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regard  to  the  jealousies  which  existed  between  factors  and 
masters  of  boats,  and  many  of  the  disasters  connected  with  the 
attempts  to  colonize  America  grew  out  of  the  jealousies  and 
conflict  of  authority  between  factors  and  masters  of  the  boats, 
especially  in  the  attempts  of  the  French  to  found  colonies  in 
North  America.    In  those  days  the  factor  represented  the 
owner  in  a  distant  country  and  the  owner  was  compelled  to 
place  his  property  under  the  charge  and  control  of  a  factor 
and  it  necessarily  followed  that  a  person  occupying  that  posi- 
tion occupied  a  fiduciary  relationship  to  the  owner  of  the  cargo. 
The  question  is  deemed  important  by  the  plaintifif  because  of 
a  statement  in  the  opinion  in  the  case  of  Wood  v.  Young  (141 
N.  Y.  211)  which  seems  to  indicate  that  a  factor  and  attorney 
at  law  occupied  such  a  relationship  that  the  ordinary  rule  of 
the  Statute  of  Limitations  would  not  apply,  and  it  is  for  that 
reason  that  the  plaintiff  seeks  to  establish  that  the  defendant 
occupied  that  relation  to  the  plaintiff  in  this  case.    It  seems 
to  me,  however,  that  such  relationship  did  not  exist,  as  a  factor, 
is  one  who  has  the  possession  and  control  of  personal  pioperty 
intrusted  to  his  care  by  the  owner  for  the  purpose  of  selling 
the  goods  or  merchandise,  is  intrusted  with  the  possession, 
management  and  disposal  of  the  goods  and  has  a  special 
property  in  them.     If  he  sails  with  the  boat  he  is  called  a 
supercargo,  but  he  has  no  authority  over  the  goods  during  the 
voyage.    His  authority  attaches  only  when  the  goods  are 
landed.    If  he  has  to  do  with  goods  sent  to  a  foreign  countiy, 
and  handles  goods  there  or  sails  with  the  vessel,  he  is  called  a 
foreign  factor.    (19  Cyc.  115;  2  Joyce  Ins.  §  624;  Bouvier  L. 
Diet.) 

In  the  case  at  bar  neither  the  boat  nor  the  cargo  was  ever 
intrusted  to  the  insurance  agents.  All  that  the  plaintiff  did 
was  to  place  the  bill  and  the  policies  in  their  possession  with 
instructions  to  collect  it  for  the  plaintiff,  and  the  money  was 
paid  to  them  by  the  insurance  companies  simply  for  the 
purpose  of  turning  it  over  to  the  plaintiff.  Instead  of  being 
foreign  factors  they  were  simply  insurance  agents  and  brokers 
acting  within  the  well-known  scope  of  their  authority,  I 
think  it  clear,  therefore,  that  they  did  not  come  within  the 
exception  referred  to  in  the  opinion  in  Wood  v.  Young  {supra). 

The  next  point  of  the  appellant  is  that  by  the  custom  of  the 
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marme  trade  the  defendant  was  acting  in  a  fiduciary  capacity. 
It  is  undoubtedly  true  that  the  defendant  occupied  a  position 
of  trust  and  confidence  and  that  is  alwasrs  true  in  any  case  of 
agwcy  wheare  a  party  places  confidence  in  the  one  acting  for 
him  as  agent^  but  that  does  not  place  every  agent  who  has  the 
confidence  of  his  principal  and  who  is  trusted  by  his  principal 
in  the  same  category  as  an  attorney  at  law  or  a  foreign  factor 
so  that  a  demand  is  necessary  before  an  action  may  be  brought 
against  him. 

The  third  point  of  the  appellant  is  that  the  defendant,  being 
lawfully  in  possession  of  the  money  collected  imder  the  "  sue 
and  labor  "  clause,  a  demand  was  necessary  before  suit  could 
be  brought  and  cases  are  cited  to  the  effect  that  where  one 
conies  lawfully  into  possession  of  property  he  cannot  be  charged 
with  conversion  thereof  until  after  demand  and  refusal,  such 
holdingis  being  based  upon  the  ground  that  the  sole  object  of 
the  demand  is  to  convert  an  otherwise  lawful  possession  into 
an  unlawful  one.  In  such  a  case  the  refusal  furnishes  the 
evidence  of  the  conversion.  The  plaintiff  urges,  therefore, 
that  no  action  could  have  been  brought  by  the  plaintiff  against 
the  defendant  imtil  the  demand  had  been  made  and  that, 
therefore,  the  Statute  of  Limitations  d^d  not  run.  Under  the 
statute  the  action  must  be  commenced  within  six  years  after 
the  cause  of  action  has  accrued  (Code  Civ.  Proc.  §§  380,  382), 
and  this  period  of  limitation  must  be  computed  from  the  time 
of  the  accrual  of  the  right  to  relief  by  action.  The  question 
here  is,  therefore,  when  did  a  right  of  action  accrue  to  the 
plaintiff  against  the  defendant.  It  is  urged  by  the  appellant 
that  it  did  not  accrue  until  the  demand  was  made.  It  was 
held  by  the  trial  court  that  the  right  to  bring  the  action 
accrued  as  soon  as  the  money  was  received  by  the  defendant. 
In  that  c(mnection  it  should  be  noted  that  this  is  an  action 
for  breach  of  contract  and  not  an  action  for  fraud. 

It  is  conceded  that  section  382  of  the  Code  of  Civil  Pro- 
cedure, the  six-year  Statute  of  Limitations,  applies  in  this  case 
unless  section  410  applies,  for  the  reason  that  the  statute  did 
not  begin  to  run  imtil  the  demand  was  made.  The  respondent 
claims,  however,  that,  at  most,  it  was  an  action  for  money  had 
and  received,  that  it  was  not  based  on  fraud  and  that  there 
was  no  express  trust  which  required  a  demand  to  terminate  it, 
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and  that  the  money,  when  collected,  was  immediately  payable 
to  the  plaintiff.  As  stated  before,  the  claim  of  the  appellant 
is  that  there  was  a  trust  relationship  which  entitled  the  defend- 
ant to  hold  the  money  in  question  and  that  the  defcaidant  was 
rightfully  in  possession  of  the  money  and  that  the  plaintiff 
could  not  collect  it  until  after  a  demand  was  made;  that, 
therefore,  the  Statute  of  limitations  did  not  commence  to  run 
until  the  plaintiff  discovered  that  the  defendant  had  collected 
the  money  and  held  it  in  its  possession.  Such  contention  is 
based  on  section  410  of  the  Code  of  Civil  Procedure,  which 
reads  as  follows:  "  Where  a  right  exists,  but  a  demand  is 
necessary  to  entitle  a  person  to  maintain  an  action,  the  time, 
within  which  the  action  must  be  commenced,  must  be  com- 
puted from  the  time,  when  the  right  to  make  the  demand  is 
complete;  except  in  one  of  the  following  cases: 

"  1.  Where  the  right  grows  out  of  the  receipt  or  detention 
of  money  or  property,  by  an  agent,  trustee,  attorney,  or  other 
person  acting  in  a  fiduciary  capacity,  the  time  must  be  coiri- 
puted  from  the  time,  when  the  person,  having  the  right  to  make 
the  demand,  has  actual  knowledge  of  the  facts,  upon  which 
that  right  depends." 

It  has  been  held,  however,  repeatedly,  that  where  money  is 
received  by  one  for  another  under  circumstances  which  make 
it  the  duty  of  the  one  receiving  the  money  to  pay  it  over,  an 
action  for  money  had  and  received  may  be  brought  to  recover 
such  stun  of  money  without  a  demand,  and  the  Statute  of 
Limitations  b^ins  to  run  from  the  date  of  the  receipt  of  the 
money.     {Mills  v.  MillSy  115  N,  Y.  80.) 

However,  if  there  is  an  express  subsisting  trust  the  statute 
does  not  begin  to  run  against  the  beneficiary  until  the  trustee 
has  openly  repudiated  the  trust.  This  lule,  however,  is  not 
applicable  to  a  trust  ex  maleficio^  and  applies  only  to  express 
trusts,     {hammer  v.  Stoddard,  103  N.  Y.  672.) 

The  case  of  Wood  v.  Young  {supra)  seems  to  be  directly  in 
point.  In  that  case  the  plaintiff  executed  to  her  half-brotlier, 
the  defendant's  testator,  a  power  of  attorney  authorizing  him 
to  collect  the  amount  of  an  insurance  policy  held  by  her  upon 
the  life  of  her  deceased  husband.  He  collected  the  money  and, 
without  the  consent  of  the  plaintiff,  appropriated  it  and  never 
accounted  for  it.    Ten  years  after  the  action  was  brought  to 
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Feoover  the  mon^^  It  wa^s  held  tib&t  the  Sta/feute  of  LiinitstioM 
appKed  and  that  ^o  tniflt  or  fiduciary  xiBlatioii  'eadstod  bcftieeui- 
tha  pairtiea  giHJiwiog  out  of  their  telationriup  which  reqilh^  a 
demand  or  actual  knowledge  of  the  facte  by  the  plabiaff  before 
the  right  of  action  accrued;  that  the  only  legal  relation  between 
the  parties  was  that  of  debtor  and  creditor.  Judge  O'Brien 
said  in  his  opinion:  ''The  d^deasedhadiBcemd' from  the 
insurance  company  moneys  that  belonged  to  the  plaintiff  by 
her  direction  and  auth^^.  It  was  the  ordinary  case  of  the 
recdpt  of  money  by  one  to  and  for  the  use  of  another,  in  which 
th^.duty  iiests  upon  tho^ party  veceiying  the  p^scgf ,  6k>b;i  .the. 
momtent  of  its  receipt,  to  pay  it  oyer  to  the:  pa^y  for  whose 
use  it  was  reoeived.  It  was  the .  phwt^'s  monegf.  The 
deceased  had  no  lien  upon  it  —  no  ri^t  to  retain  it,  nor  any 
trust  duty  to  dischai^e  in  riespect  to  it.  The  law  imposed 
upon  him  the  obBg^tion  to  pay  it  over  to  the  plaintiff"  as  soon  ' 
as  received,  or  at  least  within  a  reasonable  time.  iTiere  was 
nothing  in  the  circumstances  under  wbich.tlu;  ^i^>came  to 
the  hands  of  the  testator  from  which  the  right,  or  duty  can  be 
implied  to  hold  it  until  actually  called  for  by  tlie  own^.  The 
obligation  of  the  party  who  has  received  the  mcmey  iii  wfik 
cases  [is]  to  iMiy  it  Oi^er,  and  his  liability  in  atiat^on  to  mooter 
the  same,  without  any  demand  before  siiiit,  ha6  been  &vnly 
settled  by  a  long  line  of  cases  that  cannot  be  didtii^uished  from 
this  by  any  sound  distinction.  [Citing  many  cases.J  The 
case  of  an  attorney  at  law  or  a  foreign  factor  is^pei^jbiap^^  ap 
6][cq)tk>n  to  tiiis  i^neral  rule."  . 

In  GUwer  v.  National  Bank  of  Commerce  (IS^App*  Div.  347) 
it  was  held  that  tiie  rig^t  of  action  against  pkdntiff's  agent 
for  failure  to  discharge  his  duty  is  not  based  upon  fraud  and 
that  the  Sttttizto  of  Limiiati4>iie  be^nis  to  rup  finom  •  the  omis- 
sum-  and  not  bam  the  time  wheu;  the  plaintiff  disccnrered  iti ' 
(See,  abo,  CttmpWI  v.  Culmr,  66  App.  Div.  591 ;  JUbb^  v.  Van 
Derzee,  80  id.  4d4;  affd,  ITd  N.  Y^  591;  motion  lor  rea]^gtt^' 
ment  denied,  177  id.  507.) 

I  ^mik  it  eliaar  tbat  no  fidueiAry  rdation  iexHrtkeokj  thftt  a 

demand  was  not  neceBsary-  bef<Hre  an  action  oould  be  brought;. 

that  thw^  was  ho  €Otpt)ess  tnast,  ahd  tiiatthe'Statitte  of  lAisoi: 

tations  oommeneod  to  run  from  tho  time  lihat  the  defkidaat' 
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received  the  money.    I  do  not  think  that  the  cases  cited  by 
the  appellant  hold  any  thing  to  the  contrary. 

It,  therefore,  follows  that  the  judgment  should  be  aflSrmed, 
with  costs. 

All  concur. 

Judgment  affirmed,  with  costs. 


Peskry  B.  Milmjh,  an  Infant,  by  Prank  P.  Miller,  His 
Guardian  ad  litem,  Appellant,  v.  International  Har- 
vester Company  of  New  Jersey,  Respondent. 

Fourth  Department,  July  6,  1920. 

Sia«i — negligence  — a«reeineiit  of  seUer  to  instnict  emploTee  of 
purchaser  in  use  of  farm  tractor  ^-injury  caused  by  faUure  to 
gire  proper  instructions  —  when  employee  may  recover  against 
seUer — liabUity  for  misfeasance. 

The  manufacturer  of  a  farm  tractor,  who,  upon  the  sale  thereof,  agrees  with  . 
the  puifchaser  to  instruct  his  hired  man  how  to  operate  the  same,  and  in 
pursuance  of  such  agreement  does  give  instructions,  is  liable,  in  an  aetimi 
fbr  negligence,  to  mich  hired  man  who  is  injured  because  of  ii6gligen.ee  in 
giving  such  instructions. 

Although  there  is  no  direct  contractual  relation  between  the  seller  of  such 
machine  and  the  employee  of  the  purchaser,  the  contract  with  the  employer 
to  instruct  such  employee  is  properly  pleaded  to  show  the  relationship 
existing  between  the  x>arties,  and  the  latter  may  recover  for  injuries 
caused  by  a  failure  to  give  proper  instructions  if  in  fact  tlie  seller  does 
assume  to  give  inatraotioiis. 

There  is  a  distinction  between  liability  for  mdrfea^aoce  and  lack  of  liability 
for  nonfeasance. 

Appeal  by  the  plaintiff,  Perry  B;  Miller,  from  an  order. of 
the  Supreme  Court,  made  at  the  Oneida  Special  Te:in  and 
Altered  in  the  6ffice  of  the  cla*k  of  the  county  of  Oneida  on 
the  19th  day  of  January,  1920,  denying  plaintiff's  motion  for 
judgment  on  the  pleadings  and  sustaining  defendant's  demurrer 
to  the  complaint  and  directing  that  the  defendant  harve  judg- 
misht  on  the  pleadings,  diamissing  the  complaint,  with  costs, 
and  also  from  the  judgment  diflinissing  i^aintiff's  complaint 
entered  on  said  order  in  said  clerk's  office  cm  the  same  day. 
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Putney^  Twombly  A  Putney  [Lemuel  Skidniore,  Jr.,  of 
counsel])  for  the  appelant. 

Underwood,  Storke,  Seward  &  Elder  [Frederic  E.  Starke  of 
counsel],  f<^  the  respondent. 

HXTBBS,  J.: 

The  complaint  in  this  action  alleges  that  the  plaintiff  is  an 
infant  more  than  ei^teen  years  of  age;  that  he  was  employed 
by  one  Garlock  as  a  fann  helper;  that  defendant  is  a  corpora- 
tion engaged  in  manufactming  kerosene  oil  tractors;  that  the 
defendant  sold  and  delivered  to  Garlock  a  tractor;  that  the 
defendant,  at  or  about  the  time  of  the  sale  of  the  tractor, 
agreed  with  Garlock  "  to  teach  and  did  teach  and  instruct  the 
plaintiff  herein  as  employee  of  said  Garlock  in  the  operati(Hi  of 
said  tractor  for  the  purpose  of  enabling  the  plaintiff  to  operate 
s^  trEMstor  as  employee  oS  said  Garlock  upon  the  farm  of  said 
Garlock;  ^'  that  upon  the  tractor  there  was  a  certain  exposed 
unguarded  part  which  if  touched  while  the  motor  was  running 
would  set  the  tractor  in  motion;  that  there  was  a  locking 
devioe  thereon  which  would  prevent  the  starting  of  the  tractor 
if  said  exposed  part  was  touched;  that  the  defendant  in  teach- 
ing the  plaintiff  failed  to  mf orm  him  that  if  he  touched  said 
part  it  would  start  the  tractor  and  failed  to  inform  him  about 
tile  locking  device;  and  that  the  plaintiff  while  working  touched 
said  exposed  part  with  his  foot,  the  tractor  started  and  his 
left  foot  was  so  crushed  that  it  had  to  be  removed.  The 
defendant  demurred  to  the  complaint  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  Special  Term  sustained  the  demurrer. 

We  think  the  complaint  states  a  cause  of  action.  The 
question  is  whether  or  not  the  manufacturer  of  a  tractor  who 
agrees  upon  the  sale  thereof  with  the  purchaser  to  instruct  his 
hired  man  how  to  operate  the  same,  and  in  pursuance  of  such 
agreement  does  give  instructions  is  liable,  in  an  action  for 
negiig^Ke,  to  such  hired  man  who  is  injured  because  of  negli- 
gence in  giving  such  instruction. 

We  are  bound,  in  passing  upon  this  demurrer,  to  take  the 
statements  of  the  complaint  as  true.  We  will  assume  that  if 
there  had  heem  no  agreement  to  instruct  the  plaintiff  and  no 
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attejxipt  to  iastrttct  hiis^  there  would  be  bo  liabiUty.  We  wt31 
exclude  the  rule  applicable  in  some  eaaes  to  the  naid  of  dangeir^ 
ous  instrumentalities. 

Does  the  sale  ol  a  tractdr,  with  an  agreement  with  the  pur- 
chaser to  teach  an  infant  helper  how  to  opisrate  it|  when  the 
seller  enters  upon  the  work  of  teaching  the  helper  in  pursuance 
of  the  agreement,  bring  the  sell^  and  the  servant  into  such  rebi- 
tion  as  to  make  the  seller  liable^  to  the  servant  ctf  the  purchaser 
for  n^g^Dfcoe  in  the  p^ormaivM^  of  the  work  of  teaching? 

It  is  ui:ged  by  the  re^ofldei^t  that  then$  w^  no  comtractual 
relation  between  the  plaintiff  and  the  d^endant;  tbat  the 
agreement  to  teach  the  plaintiff  was  not  made  with  the  plain- 
tiff or  for  his  benefit,  but  that  it  waa  an  agreement  between  the 
defendant,  the  seller/ and  the  plaintiff's  master^  the  purchaser. 
Our  ^ttf^tion'is  called  to  the  rule  that  there  caimot  be  neigjEt- 
grace  without  duty  and  th&t  thepre  is  no  duty  witbout  privily; 
that  there  waa  no  privity  between  the  plaintiff  and  the  defend* 
ant,  and  that  the  defendant  did  not  owe  the  plaintiff  any  duty; 
that  it  had  no  eontract  with  him,  or  for  hJB  benefit.  It  is  uiged 
that  it  wa^  the  duty  of  the  plaintiff's  mastco!  to  instruct  him 
and  that  the  plaintiff  could  not  have  maintained  an  astkm 
against  the  defendant  for  failure  to  instruct  him» 

It  is  doubtJess  tn^  that  where  a  cause  of  action  arises  out 
<d  a  breach  of  duty  «reat^  by  a  contrad;  there  must  be  privi^ 
of  contract  between  the  person  bringing  the  action  and  tkie 
defendant*  Th^:^  are,  of  course,  well-established  eaDceptiLoos 
to  this  rule-    (29  Cyc. '478.) 

,,  Theiie  are  eaaes  where  tha  law  imposes  duties  in  add&tion  to 
those  created  by  repress  contract.  In  those  cases  ^'  liability 
for  negligence  rests  on  the  prindpb  that  if  a  p^:^n  undertakes 
to:do  an  a^et  or  discharge  a  duty  by  which  tiie  conduct  of 
.anoth^  party,  may  be  properly  regi^datod  and  goveisned^  he 
is'boMmd  to  .perform  it  in  such  mgm^  <ihat  those  who  aie 
rightfully  led  to  a  course  of  oondjufot  or  action  xm  the  faith  that 
the  aet  or  duty  wiU  be  didy  and  piioperly  perfonned  ahaU  not 
suffer  U>sa  or  iiqmry  by  s^awn  c^  ins  m^fiUcMM^''  (^  QfOL 
426;  Whart.  Neg- [2d  edj  §  4370     , 

In  WaUace  v.  dmy  Cp.  (132  App.  DiV-  40)  Mr.  Justice 
Miller  said: ''  Ever .$ince  the  leadi^  ease  of  Co$g8  r.  Bernard 
02  Ld.;  ^<4rm.  909)  [Susaih  L.  Q.  354]  one.  undertaking  gratui- 
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tously  to  dtoohargd  a  duty  has  berai  held  aecountdJ^e  foT  tiie 
txmi&Dst  of  itB  diseharge/' 

In  W^tenherg  v.  Seitz  {S  App.  Div.  441)  Mr.  Jttfttice  Ai>AMiB 
said:  *'  There  was  no  conl^actual  relaticm  ^sting  between 
these  parties,  and,  therefore,  the  lability  of  the  defendant  for 
the  infimes  recced  by  the  plaintiff,  if  any  exists,  results  from 
hifi  failure  to  observe  the  obligation  which  the  law  imposes 
upon  a  party  engaged  in  tJie  prosecutioD  of  any  work,  of  pep- 
forming  the  same  in  such  a  manner  as  not  to  endapgev  the 
Uves  or  persons  of  other  parties.  This  is  a  very  well-settled 
principle,  and  it  is  applicable  to  all  cases  wh^re  a  person  is 
engaged  in  the  p«erfori!nance  of  work  which,  without  the  exercise 
of  a  reasonable  degree  of  care  and  prevision,  may  be  attended* 
with  risk  and  danger  to  ofliers.'* 

Ever  since  the  case  of  Thame  v.  Deas  (4  Johns.  84),  in  which 
Chief  Justice  Kent  clearly  pointed  out  the  distinction  between 
liability  for  misfeasance,  and  lack  of  liability  for  non-feasance, 
that  dkstinction  has  been  reeognized  and  followed  by  the  xsourtd 
(rfihK  State. 

In  Smede^  v;  Batik  of  UUca  (20  Jcims.  872)  the  court  said: 
" There  is  a  well  settled  distinction  between  actions/or  a^an- 
feasance  and  for  misfeasance.  "When  one  party  intrusts  the 
performance  of  a  business  to  another,  who,  without  considera- 
tioo^  undertakes,  but  wholfy  amito  to  do  it,  no  actiofCt  lies, 
notwithstands]^  the  pMntiff  may  have  sustained  q^ecial 
damages;  but  if  the  party  enters  upon  the  execution  "of  the 
business,  and  does  it  amiss,  through  the  want  of  due  care,  by 
which  damage  ensues  to  the  other  party,  an  acticm  wiU  lie 
for  the  misfrasance."  (See,  aJso,  NoUon  v.  Western  Railroad 
Corporation,  15  N.  Y.  444;  Pennsylvania  Steel  Co.  v.  Blnwre  & 
Hamilton  Contracting  Co.,  175  Fed.  Rep.  176;  Pittsjield  Cotton 
Wear  Mfg.  Co.  v.  Pitt^ld  Shoe  Co.,  71  N,  H.  522;  60.L.  R,  A. 
116;  AtbdboFo  Mfg.  Co.  v.  Frankfort  Marine,  etc..  Ins*  Co.,  240 
Fed.  Rep.  673;  Cox  v.  Mason,  89  App.  Div.  219;  Condm  v. 
ExUm-HcXt  Brokerage  &  Vessel  Agency,  80  Misc.  R^.  869;) 

The  plaintiff  does  not  seek  to  recover  damages  for  the 
breach  of  the  contract  between  the  defendant  and  Garlock,  the 
plaintiff's  master^  and  that  contract  is  not  set  out  in  the  c<Mn- 
idaini  for  the  purpose  of  showing  that  it  has  been  broken  by 
the  defendant.    It  was  properly  set  out  for  the  purpoee  of 
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elbowing  the  relationship  existing  between  the  parties^  for  the 
defendant's  duty  to  the  plaintiff  arose  out  of  the  relations 
existing  between  them.  (Garland  v.  B.  &  M.  R.  Co.y  76  N.  H. 
556;  46  L.  R.  A.  [N.  S.]  338;  AtUiboro  Mfg.  Co.  y.  Frankfort 
Marine^  etc.,  Ins.  Co.,  supra.) 

We  think  that  the  allegations  of  the  complaint  state  a  cause 
of  action.  The  order  and  the  judgment  sustaining  the  demur* 
reo*  should  be  reversed,  with  t^i  dollars  costs. 

All  concur.  f  i 

Order  and  judgment  reversed,  with  ten  dollars  costs  and 
disbursements,  and  demurrer  overruled,  with  ten  dollars 
costs,  with  leave  to  the  defendant  to  plead  over  within  twenty 
days  upon  payment  of  costs  of  the  motion  and  of  this  appeal. 


The  Peopi;es  of  the  State  of  New  Yoek  ex  rel.  EhxGENE  D. 
HoFELXiER,  Respondent,  v.  Geobge  S.  Buck  and  Others, 
as  and  Constituting  the  Council  of  the  City  of  Buffalo,  and 
Others,  Appellants. 

Fourth  Department,  July  6,  1920. 

Municipal  eorporationn  —  mandaams  to  oompel  ramovmlof  mawa- 
atanda  xdaeed  on  atraeta  in  city  of  Buffalo  —  when  paraniiitorj 
writ  ahould  iaaue —r  legality  of  auch  encroadimenta  quaation  of 
law  —  prirata  newa-Btand  not  public  conTenianca  —  nuiaanca. 

The  question  as  to  wliether  newSHitands  jdaoed  in  the  publie  streeta  of  the 
city  of  Buffalo  by  private  interests  for  the  sale  oi  newspapers  and  macsazines 
constitute  an  unlawful  inoumbranoe  upon  the  streets  is  a  question  of  law, 
not  of  fact,  where  there  is  no  dispute  whatever  as  to  the  facts  involved. 
Hence,  in  a  proceeding  by  mandamus  to  compel  the  removal  of  such  stands 
brought  on  the  relation  of  a  taxpayer  the  court  may  issue  a  peremptory 
writ  and  the  appellants  aie  not  entitled  to  an  alternative  writ  upon  the 
theory  that  the  news-standa  are  a  public  use  and  oonvenienco. 

The  assertion  of  the  appellants  that  such  stands  are  serving  a  public  con- 
venience and  are  not  substantially  interfering  with  the  traffic  of  the  streets 
is  a  statement  of  a  conclusion  of  law  and  does-  not  raise  an  issue  of  fact. 

The  primary  purpose  of  streets  is  for  the  use  of  the  public  for  travel  and 
transportation,  and  any  private  obstruction  or  encroachment  which  inter* 
feres  with  such  use  is  a  nuisance,  and  the  removal  thereof  may  ba  oonH 
polled  by  mandamus. 
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Appsal  by  the  defendants,  Geoi^e  S.  Buck  and  others,  itaoi 
an  carder  of  the  Sapreme  Court,  made  at  the  Erie  Special  Term 
and  ent^^  in  the  office  of  the  clerk  of  the  county  of  Erie  on 
the  24th  day  of  Febraary,  1020,  granth^  a  peramptory  writ 
of  mandamus. 

WiUiam  S.  Rann  [Frank  C.  We^tphal  of  counsel],  for  the 
respondents,  appellants. 

Harold  J.  AdamSj  for  the  intervening  appellants. 

Franklin  R.  Brown^  for  the  relator,  respondent. 

HtTBBS,  J.: 

This  is  an  ai^)eal  from  an  order  of  the  Special  Term  granting 
a  peremptory  writ  of  mandamus  requiring  the  rmnoval  of 
twenty-five  new»^itands  from  the  public  streets  of  the  city  of 
Buffalo.  No  question  is  made  here  but  what  the  action  was 
pn^jerly  brought  by  the  plaintiff  or  as  to  the  jurisdiction  of 
the  court.  It  is  the  contenticm  of  the  appellants  that  an 
alternative  writ,  rather  than  a  peremptory  writ,  should  have 
been  granted.  There  isno  dii^ute  about  ^<^  size  of  the  stands 
or  their  location.  The  argument  of  the  appellants  that  an 
alternative  writ  should  have  been  issued  is  based  upon  the 
ccnitenticMi  that  the  stands  in  question  fall  within  the  same 
category  of  street  encroadmients  as  hydrants,  hitching,  posts, 
td^p:»ph  poles  and  hackstands,  and  that  they  constitute  a 
public  use  and  a  pubUc  convenience,  or,  at  least,  that  it  is  a 
question  of  fact  to  be  determined  upon  a  trial  of  the  issues.  In 
other  words,  the  i4)pellants  insist  that  their  contention  that 
newsstands  are  a  public  convenience  and  fall  within  the  da^ 
indicated  makes  that  a  question  of  fact.  The  Special  Term 
hdd  otherwise.  (^  Matter  of  HofyUer  v.  Buck,  110  Misc. 
Rep.  402.)  I  am  imable  to  see,  when  there  is  no  dispute 
about  facts^  how  c^pposite  contentions  and  inferences  make 
quesfcioiiB  oi  fact  for  a  juiy^  All  of  the  facts  were  before  the 
court  undisputed  and  it  seems  to  me  that  the  Special  Term  was 
clearly  right  in  holding  that  there  was  only  a  question  of  law 
for  its  determination.  The  question  was  simply  this:  Do 
news-stands,  built  ol  wood,  two  feet  in  width,  from  four  to  five 
feet  in  lengthi.  with  a  top  covering^  placed  in  the  public  streets 
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of  the  city  of  Buffalo  by  private  uxtcafestB  for  the  sale  of  newGh 
papers  and  roBg^sasBQ,  coDstkute  an  unlawful  incttmbroBee  of 
said  streets? 

The  assertioD  of  the  appellantB  that  sifteh  stands  aiBMrving 
a  public  convenience  and  are  not  substantially  interferiDg  with 
the  traffic  on  the  streets  is  a  statement  of  a  conclusion  of  law 
and  does  not  rtdse  an  issue  of  fact,  (ifcf after  of  Long  Acre 
Electric  LdgfU  &  Power  Co.,  51  Misc.  Rep.  407.) 

It  is  elementary  law  that  the  public  is  entitled  to  the  &ee 
and  xmobstructed  use  of  city  streets  and  that  any  obstruction 
of  such  streets  £or  i^vate  U3e, interferes  with  the  puiiHc  right, 
constitutes  a  nuisance  and  may  be  removed  at  the  suit  of  any 
interested  citizen.  There  are  certain  exceptions  to  this 
general  statement,  as  where  there  are  t^npwary  obsknietions 
>ac  f^bstmetions  which  the  ceurts  have  oonsidwod  as  xiot 
wnounting  to  a  substantkil  interference  with  traffic  and  as 
pernfusribte  and  not  in  conflict  with  the  jpurposes  for  which 
stroets  and  hi^ways  are  maintained.  (CaJlanan  v.  QHman^ 
107  N.  Y.  860;  Cohm.^.  Mayor,  etc.,  113  id.  632.) 

It  is  stated  in  the  dementary  works  on  mimieipal  corpora- 
tions to  be  a  diver^on  of  the  public  streets  for  private  uae  to 
permit  them  to  foe  i^ed  for  new^-stands.  (Dillon  Mun.  Corp. 
[2d  ed.]  §  680;  McQuillan  Mun.  Corp.  §  1356.) 

Hie  primarv  purpose  of  streets  is  for  the  use  of  the  piA>lic 
for  tl-avel  eaid  transportation  and  any  private  obstruction  or 
encroachment  whi(ih  interferes  ^th  sach  use  is  a  nuiaaaoe. 

Under  these  general  rules  it  has  been  held  repeatedly  ihat 
storekeepers  cannot  use  toy  part  of  the  sidewalk  for  their  cAiow 
^ases,  show  windows,  and  other  like  purposes  as  the  ri^t  of 
the  public  is  abse^te  and  paramount  and  the  public  has  the 
right  to  the  use  of  the  entire  street.  There  are  exe^itmis^  of 
course,  as  where  the  obstructions  are  for  a  puMic  uae,  fike 
hitching  posts;  stepping  stones,  watering  troughs,  and  things 
of  that  kind,  and  the  appellants  base  their  argument  chiefly 
upon  the  proposiiion  that  news-stands  haVe  now  bdocxne  a 
public  use  or  a  public  benefit  which  justifies  tbm  eadfitenoe 
upon  public  streets. 

It  is  conceded  that  a  municipality  hafl  no  ri^t  or  authority 

'to  grant  a  license  for  the  use  of  the  public  streets  in  an  imlawt- 

fui  and  illegal  way,  and  that  if  the  news^slands  in  questito  are 

Digitized  by  VjOOQIC 


People  ex  bxl.  Hofbller  v.  Bvck.  265 

App.  Dtv.]  Fonrtb  Departmeot,  July*  IM). 

unlawful  and  constitute  obetruotions  it  makes  no  cUffa^ence 
whether  or  not  they  weare  autiiorized  by  the  oity  el  Buffalo  or 
how  long  the  city  has  permitted  them  to  be  bo  xibed,  for  a  eity 
hdds  the  streets  for  the  public  use  of  all  the  people.  {Shipston 
V.  aty  cf  Niagara  FoHt ,  187  App.  Div.  424,) 

Thus  far  I  think  the  counsel  for  all  of  the  parties  are  in  sulv- 
stantud  agreement.  While  many  authorities  are  oited  where 
q>ecific  encroachments  have  been  placed  upon  streets,  they 
am  in  substantial  harmony  as  to  these  general  principles  of 
law. 

It  seons  to  me  that  the  decision  of  the  SpecialT^rm  can  be 
sustained  upon  the  authority  of  the  only  case  in  this  State 
which  has  been  cited  or  which  I  have  been  able  to  find^  inyoly* 
ing  the  question  of  the  I^ality  or  ill^ality  of  a  new»-stand  upon 
a  public  street  That  is  ttie  case  of  People  ex  ireL  PumpyafUky 
V.  Keatvng  (168  N.  Y.  390).  If  I  understand  that  case  oocu 
rectly  it  is  an  authority  sustaining  the  granting  of  the  writ  in 
fluacase. 

Subdivision  3  of  section  86  of  the  Consolidation  Act  (Laws 
ef  1862,  dbap.  410,  as  amd«  by  Laws  of  1896,  chap.  718)* 
authoriaed  the  common  council  of  the  city  df  New  York  to  grant 
permits  for  the  ei[^tion  of  new&-stands  under  the  stairways  of 
devated  railroad  structures.  Tt%  relator  applied  for  a  writ 
of  mandamus  directing  the  def  todant,  as  commissioner  of  the 
d^artmeiit  of  hi^ways  of  the  dty.  of  New  York,  to  remove 
a  c^tain  news-stand  constructed  under  a  stairway'  of  atf 
elevated  railroad.  The  iSpedid^Term  refused  to  grant  the 
writ,  apparently  upon  the  ground  l&at  the  city,  umlei-  such 
statute  and  under  sections  680  to  683,  inclusive,  of  the  then 
revised  ordinances  of  the  city  of  New  York,  had  the  right  to 
authori2e  the  maintenance  of  such  news-stand.  It  was  the 
ootitention  of  the  relator  tiiat  the  act  of  1896  was  repealed 
by  the  Greater  New  York  charter  (Laws  of  1897,  chap: 
378),  and  tliat,  therefore,  the  city  had  no  authority  to  grant 
permission  for  ULe  section  of  such  news-stand  and  that  its  £^ct' 
in  so  doing  was  illegal.  The  case  was  repcjrted  in  the  ApiieP 
late  Division  ^62  App.  Div.  348).  Mr!  Justice  Hatch,  "who 
wrote  the  prevailing  opinion,  states  the  (Question  as  follbwsr 

• ;  '•  >  ;• — .  ,    »  ...: — ^ : — ,^-:^ — ^— . ^ i — -^ — \    .  i  . " — 

*  See,  alMv  hKOn  of  IS97,  dhap.  Sll;  axiidg.  Bodd  i  S6;  ^M.  8^  (R^.^ 
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^'  Has  the  municipal  aBsembly  power  and  authority  to  grant 
such  a  license  as  the  one  in  question  for  the  use  of  the  public 
hij^ways  of  the  city." 

The  law  permitting  the  coi^truction  of  the  elevated  rail- 
road and  the  construction  of  the  railroad  practioally  excluded 
the  public  from  the  use  of  that  portion  of  the  street  where  the 
stand  stood.  The  stcmd  was  placed  in  the  angle  under  the 
stairway  of  the  railroad  structure,  a  space  already  appro- 
priated to  the  use  of  tibe  railroad  and  from  which  the  public 
were  excluded.  The  Appellate  Division  held,  therefore,  that 
ibe  act  of  the  L^slature  in  permitting  the  license  to  be 
granted  for  a  stand  in  such  a  place  was  legal  as  it  was  a  waste 
poortion  of  the  street  and  such  use  did  not  constitute  an  invasion 
of  the  public  rights. 

It  furth^  held,  however,  as  follows:  '^  Inasmuch  as  it  is 
in  fact  an  appropriation  of  a  part  of  the  street  f dr  private  use, 
iti  must  be  sanctioned  by  some  law  giving  to  the  municipal 
authorities  the  right  to  grant  a  permit  for  its  erection  and 
maintenaiice." 

From  the  foregoing  it  will  be  seen  that  the  questitm  was 
treated  from  both  ades  as  a  question  of  whether  or  not  there 
iKras  a  statute  in  existence  permitting  the  city  to  grant  the  ri^t 
to  use  the  space  for  new&-stands.  It  was  not  contendisd  by  dther 
side  that  the  city  could  grant  ahy  sudi  right  unless  by  virtue 
of  such  statute.  The  Appellate  Division  theh  held  that  the 
act  of  the  Legislature  grantmg  the  city  the  right  to  authorize 
the  erection  of  the  nows-stand  had  been  repealed,  Mr.  Justice 
Hatch  saying:  ^'  It  seems  to  us  manifest  that  the  provisions 
of  the  act  of  1896  permitting  l&e  erection  of  aueh  stands  and 
booths  as  the  one  in  question  are  repealed,  and  the  relator  is 
entitled  to  the  relief  for  which  he  prayed.  If  we  are  coirect^ 
therefore,  in  this  view,  there  did  not  exist  any  authority  in 
the  municipal  assembly  to  giant  a  permit  for  the  erection  of 
this  structiQie,  consequently  there  is  no  authority  for  its 
eKistence."  The  court  reversed  the  order  of  the  Special  Term 
and  directed  that  a  peremptoiy  writ  issue. 
.  When  the  case  reached  the  Court  of  Appeals,  that  court 
said  there  were  two  questions  for  review: 

^'(1)  Has  the  relator,  merely  as  a  resident  and  citizen  of  the 
city  {A  New  York,  a  right  to  maintain  this  proceeding? 
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^'(2)  Has  the  munidpal  ass^nbly  power  to  grant  such 
licenses  as  the  one  in  question? '' 

The  court  held  that  the  rdator  had  the  ri^t  to  maintain  the 
proceeding.  It  then  said:  ''As  to  the  remaining  question, 
whether  the  municipal  assembly  had  power  to  grant  this 
license,  the  answer  depends  upon  a  oonstructiosn  of  the  Con- 
solidation Act  read  in  connection  with  Ihe  Greater  New  York 
Charter." 

It  will  thus  be  seen  that  the  court  placed  the  ri^t,  if  any,  of 
the  city  to  grant  permission  for  the  structure  upon  the  statute 
in  question.  The  court  then  held  that  the  statute  was  still 
in  force  and  had  not  been  repealed,  and  that,  xmder  that  act, 
the  city  had  the  right  to  grant  a  permit  which  did  not  exceed 
the  limits  specified  in  the  act*  At  the  bottom  of  page  307  the 
court  said:  ''  It  is  evident  that  the  statute  of  1896  did  not 
contemplate  any  encroachment  upon  the  street,  and  if  in  this 
case  there  is  an  obstruction  of  the  sidewalk,  it  would  be  com- 
petent for  the  court  to  require  the  portion  of  the  structure  so 
obatruding  to  be  removed.'^ 

In  effect,  the  court  said  that  if  the  structure  were  larger  or 
extended  farther  than  permitted  by  the  enabling  act  it  would 
be  an  unlawful  obeHTuction  to  that  exteat  and  the  court  could 
require  it  to  be  removed.  The  opinion  then  goes  on  tp  say 
that  as  a  peremptory  writ  had  been  issued  the  record  must 
show  a  clear  right  to  the  relief;  that  the  order  granted  by  the 
Special  Term  required  the  removal  of  the  entire  booth  or 
newsstand  in  question;  and  that  the  petition  stated  that  the 
stand  constituted  an  incumbrance  to  the  street  and  occupied 
a  portion  theretofore  used  by  pedestrians,  but  did  not  indicate 
to  what  extent  the  news-stand  encroached  upon  the  traveled 
portion  dt  the  street  or  that  partion  outside  of  the  portion 
which  the  statute  permitted  to  be  used  for  a  news-stand.  The 
court  held  that,  in  view  of  that  condition  of  the  record,  an 
alternative  writ  should  have  been  issued  and  the  petitioner 
should  have  established  to  what  extent  the  street  had  been 
obstructed  outside  of  the  portion  which  could  l^ally  be  used 
for  a  news-stand  and  if  the  proof  established  at  the  trial  that 
there  was  an  obstruction  outside  of  the  space  which  could 
l^ally  be  used,  a  judgment  should  be  entered  commanding 
the  removal  of  such  portions  of  the  structure  as  encroached 
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i^pon  the  street,  that  is,  as  w^^  outode  of  the  space^which 
could  legally  be  used  under  the  terms  of  the  statute. 

If  I  am  right  in  my  tmdeistanding  of  this  dedskm^  it  was  a 
holding  by  the  Court  of  Appeals  that  a  nnmicipali^  could  not 
l^ally  grant  a  pennit  for  the  eoraction  and  maintenance  of  a 
news-stand  upon  a  public  street  eiaoept  in  aeeordance  with  the 
provisions  of  the  statute  in  question  which  allowed  a  newa-etand 
to  be  erected  in  the  angle  under  the  stairs  of  the  elevated  raH- 
road,  a  space  which  had  been  appropriated  a&d  removed  from 
use  for  street  purposes;  that*  if  any  porticm  of  the  sitand  in 
questicffi  eKteaded  beyond  the  line  permitted  by  the  statute 
it  was  an  unlawful  obstruction  and  the  court  should  grant  a 
judgment  directing  its  removal  to  the  extent  which  it  extended 
beyond  the  point  permitted  by  the  statute;  and  that  the  only 
reason  why  a  pecemptoiy  writ  was  denied  was  because  the 
record  did  not  show  the  exact  extent  of  the  obstruction  out- 
side of  the  space  authorized  by  the  statute  to  be  used  for  a 
news-stand. 

i  It  seems  to  me,  therefore,  that  the  decision  of  the  Court  of 
Appeals  in  that  case  is  exactly  in  point  in  thiscase  and  requhes 
us  to  aflSrm  the  order  of  the  ^)ecial  Term.  Such  conclusion 
is  in  accordance  with  wettnaettled  principles  of  law.  The 
policy  of  the  law  is  to  maintain  the  pufaUc  staieets  open  and 
free  from  obstructions.  Certain  eOEC^tions  have  been  made 
but  other  eacoeptions  should  not  be  lightly  nuvde.  It  would 
be  a  dangerous  precedent  to  permit  a  jury  to  say  that  the 
obstructions  in  question  did  not  constitute  an  unlawful 
encroachment  uptm  the  street.  If  such  obstructions  were 
permitted  it  would  opea  the  way  for  the  allowaace  of  other 
obetructions,  permission  for  the  allowance  of  which  could  be 
urged  with  equal  plausibility  and  cogency.  I  advise  that 
the  order  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed,  with  costs. 
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Vendor  and  purchaser  —  suit  for  speeifio  performance  brought  by 
asaignee  of  vendee  —  suit  does  not  U»  where  assignee  does  not 
assume  obligations  of  assignor  —  complaint  defectire  in  equity 
but  stating  action  at  law  —  demurrer. 

Where  a  vendee  of  landa  paid  earnest  money  and  agreed  to  pay  a  portion  of 
the  halanoe  of  the  purchase  price  on  the  delivery  of  the  deed,  the  remainder 
to  be  secured  by  his  bond  and  mortgage,  assigned  his  said  e<mtraet  for  a 
valuable  oonsideration,  but  the  assignee  did  not  assume  all  the  obligaticms 
and  covenants  of  the  vendee,  the  an%nee  oasmot  nukintain  a  suit  for 
spedfto  peifbrnuuiee  against  Hie  vendor. 

Henoe,  a  oonplaint  in  avoh  suit  which  fails  to  allege  that  the  plaintiff 
assumed  the  covenants  and  ofoligationB  of  his  assignor  and  does  not  allege 
that  the  defendant  accepted  the  plaintiff  in  the  place  and  stead  of  said 
assignor  or  consented  to  the  said  assignment,  does  not  state  a  cause  of 
action  for  specific  performance. 

Howvv^r,  a  demurrer  to  saeb  complaint  will  not  be  sustained  where,  althoiigh 
it  talk  to  state  a  cause  ifor  speoiflo  perf onnanoe»  it  does  embody  an  action 
at  law  to  recover  earnest  mim^  paid  and  for  the  expense  of  searching  the 
title. 

If  facts  set  out  in  a  complaint  justify  eithor  legal  or  equitable  relief  a  demurrer 
is  not  wen  taken. 

Apfbal  by  the  defendant,  Kirk^-Brown  Realty  Company^ 
fitxu  an  interloeutoiy  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Onondaga  on  the  20th  day  of  November,  1919,  upon 
the  decisioii  of  the  court,  rendered  after  a  trial  at  the  Onon^ 
daga  Special  Term,  oveiruUng  defendant's  demurrer  to  the 
complaints 

Bond  A  Sehoeneck  [George  H.  Bond  ot  counsel],  for  the 
appellant. 

Hancodt,  Sptiggs^  Mehrin  <k  Homjcoch  [BiM^anmi  E.  Shai/e  of 
counsel],  for  the  reapond^ott. 

HuBBS,  J. : 

The  defendant,  as  party  of  the  first  part,  entered  into  a 
contract  with  T.  Aaron  hevy,  as  paily  of  the  second  part,  by 
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which  it  was  agreed  that  the  def endant^  the  owner  of  a  certain 
parcel  of  land^  would  sell  the  same  to  Levy  for  the  sum  of 
$36,500.  Five  hmidred  dollars  of  the  purchase  price  was  paid 
at  the  time  of  the  execution  of  the  contract;  a  certain  portion 
of  the  balance  was  to  be  paid  on  the  delivery  of  the  deed;  and 
the  remainder  was  to  be  secured  by  a  bond  and  mortgage  to 
•be  given  by  the  party  of  the  second  part.  The  contract  pro- 
vided that  it  should  bind  the  heirSj  executors,  administrators 
and  assigns  of  the  parties  thereto.  Thereafter  Levy,  the  party 
of  the  second  part  to  the  contract,  sold  and  assigned  the  same 
to  the  plaintiff  for  a  valuable  consideration.  The  plaintiff 
brought  this  action  to  compel  specific  performance  of  the 
contract. 

The  complaint  allies  the  making  and  execution  of  the 
contract,  the  assignment  thereof  to  the  plaintiff  and  the 
refusal  on  the  part  of  the  defendant  to  comply  with  its  terms. 
It  further  alleges  that  Levy,  the  plaintiff's  assignor,  had  duly 
performed  all  of  the  conditions  of  the  said  contract  and  that 
the  plaintiff  is  ready  and  willing  to  fulfill  all  of  the  obligations 
imposed  upon  the  plaintiff's  assignor  or  upon  himself  as  assignee 
by  said  contract,  and  he  is  ready  and  willing  and  offers  to  pay 
the  purchase  money  to  the  defendant  and  to  give  to  tfa« 
defendant  a  bond,  executed  by  the  plaintiff's  assignor.  Levy, 
or  by  the  plaintiff,  or  by  both,  as  the  defendant  may  elect, 
and  the  piu-chase-money  mortgage  provided  for  in  the  contract. 
The  complaint  demands  judgment  for  specific  performance  of 
the  contract.  It  is  also  alleged  in  the  complaint  that  $500 
was  paid  by  the  plaintiff's  assignor  to  the  defendant  at  the  time 
of  the  execution  of  the  contract  and  that  the  plaintiff's  assignor, 
Levy,  and  the  plaintiff  have,  in  good  faith,  expended  ior  maps, 
searches  and  legal  services  in  searching  the  title  to  the  property 
the  sum  of  $150,  and  judgment  is  demanded  that,  in  case  the 
defendant  cannot  make  a  good  title  to  the  property^  the  defend- 
ant be  adjudged  to  pay  to  the  plaintiff  the  said  sum  of  $650. 

The  defendant  interposed  a  demuirer  to  the  complaint  upon 
the  groimd  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  learned  Special  Term  oveiTuled  the 
demurrer  and  the  defendant  has  appealed  to  this  couit. 

The  defendant  contends  that  the  complaint  does  not  state 
a  cause  of  action  for  specific  performance  of  the  contract 
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because  it  does  not  all^e  that  the  assignee  of  the  said  contract^ 
the  plaintiff  herein^  in  and  by  said  assignment,  assumed  all  of 
the  obligations  and  covenants  imposed  by  the  terms  oi  said 
contract  on  his  assignor.  The  language  of  the  complaint  is  as 
follows:  "  Prior  to  the  commencement  of  this  action  T.  Aaron 
Levy,  hereinaft^  rrferred  to  sb  plaintiff's  assignor,  sold, 
assigned  and  tranrferred  to  the  plaintiff  herein,  for  a  valuable 
consideration,  all  bis  right,  title  and  interest  in,  to  and  tmder 
the  contract  hereinafter  referred  to.'^  There  is  no  all^ation 
in  the  complaint  that  the  plaintiff  assumed  the  covenants  and 
obligations  <rf  his  assignor.  Neither  is  there  an  allegation 
that  the  defendant  accepted  the  plaintiff  in  the  place  and 
stead  of  the  S£ud  assignor.  Levy,  or  consented  to  the  assign- 
ment of  the  contract  from  Levy  to  the  plaintiff.  Therefore, 
the  question  is  squarely  presented  as  to  whether  or  not  the 
assignee  of  a  vendee  in  a  land  contract  can  maintain  an  action 
for  specific  performance  against  the  vendor  where  the  assignee 
has  not  assumed  the  obligations  and  covenants  imposed  by 
the  contract  on  his  assignor.  The  question  involved  is  not 
free  from  doubt  and  if  we  did  not  feel  that  we  are  bound  by 
certain  decisions  of  the  Court  q(  Appeals  we  would  be  well 
satisfied  to  let  the  decision  in  this  case  stand  upon  the  learned 
c^inion  of  the  justice  at  Special  Term.  {Schuyler  v.  Brown 
Realty  Co.,  109  Misc.  Rep.  258.) 

It  is  undisputed  that  the  assignment  to  the  plaintiff  trans^ 
ferred  to  him  the  assignor's  rights  against  the  defendant,  but 
it  did  not  transfer  (he  assignor's  liabilities  to  the  defendant, 
because  tiiere  was  no  agreement  on  the  part  of  the  plaintiff  to 
assume  the  liabilities  of  his  assizor.  There  have  developed 
in  this  State  two  lines  of  authorities,  one  holding  that  in  such 
a  case  an  action  for  specific  performance  will  not  lie  against  the 
vendm*  because  there  is  no  mutuality  between  the  assignee 
and  the  vendor,  that  is,  that  the  vendor,  not  being  in  a  position 
where  he  can  succeed  in  an  action  for  specific  performance 
against  ihe  aseo^ee  of  the  contract,  is  not  liable  in  an  action 
for  specific  performance  brought  by  the  assignee  of  such  a 
contract  agaiost  him,  and  the  other  Jine  of  authorities  holding 
tiiat  where  there  is  a  legal  contract  and  a  court  of  equity  by 
its  decree  can  adjudge  a  full  performance  by  both  parties,  so 
ihBkt  each  shidl  receive  from  the  other  evaytfaing  that  he  m 
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entitled  to  uncto:  the  contract,  then  such  court  has  junsdictiixi 
to  decree  specific  performance  and  there  is  no  want  of  mutu- 
ality, and  that  even  though  a  vendor  might  not  have  been 
able,  in  an  action  brought  by  him,  to  compel  specific  perform- 
ance against  the  assignee  of  the  contract,  still,  wheise  the  action 
is  brought  by  the  assignee  and  he  has  submitted  himself  to  the 
jurisdiction  of  the  court,  the  court  will  retain  jurisdictipn  and 
make  a  decree  enforcing  the  contract  as  to  both  of  the  parties, 
compeUing  the  defendant  to  transfiffl'  the  titie  to  the  assignee 
upon  the  con^pliance  by  the  assignee  with  all  of  the  ccmditions 
of  the  contract. 

The  reasons  for  the  diveis^i^^c^  lu  the  ajM^qaftion  of  tbe 
IHinciples  involved  under  the  doctrine  of  mutuality  in  oontraots 
have  been  discussed  in  many  decisions  in  this  State.  The 
learned  Speciql  Term  in  overruling  the  demurrer  ha^  adopted 
the  .sec(xid:  line  of  reasoning  set  forth  above.  It  would  serve 
no  useful  purpose  for  us  to  review  the  cases  upon  this  question, 
as  we  feel  constrained  to  follow  what  we  understaod  to  be  a 
final  determination  of  the  question  by  the  Court  of  Appeals. 
It  sewaa  to  us  th^i,,  the  Court  of  Appeals  has  held  that  there 
can  be  no  specific  performance  in  a  case  like  this  even  though 
the  plaintiff  has  t^adered  to  the  defendant  that  which  he  is 
entitled  to  receive  under  the  contract;  that  as  the  defendant 
is  not  entitled  to  maintain  an  action  for  q)eeific  perf onoanpe 
agamst  the  plaintiff,  theiie  is  want  of  mutuality  of  obligation 
and  remedy  whicdi  prevents  a  court  of  equity  from  eserciwig 
jurisdictioa  in  an  action  for  specific  performance  brought  by 
,the  assignee  against  the  vendor.  The  .following  ejB^aes  have 
established  that  principle:  Ide  v.  Brawn  (178  N.  Y.  26,  39); 
Wadick  v.  Mace  (191  id.  1);  Lemn  v.  Dietz  (IW  id.  376); 
Dittenfass  v.  Harebyy  (177  App.  Div.  143;  affd-,  224  N.  Y.  660). 
(See,  also,  Genevetz  y.  Feiering,  136  App.  Div.  736;  Hugd  v. 
JHabel,  132  id.  327.)  Dean  Stone  in  a  very  able  article  in  the 
Columbia  Law  Review  (Vol  16,  p.  443)  questions  the  decisians 
4bbove  referred  to  but  concedies  that  they  hold  as  above  stated. 

The  plaintiff  cannot  mamtarn  theaetjion  for  specific  performr 
ance*  The  demurrer  was  properly  overruled,  however,  as 
tJie  complaint  sets  out  a  cause  of  action  upon  which  the 
.plaintiff  would  be  entitled  to  recover  $650  if  ni>  .(mswer  weie 
interposed.    Where  the  complaint  states  fac^is  whieb  sbonr 
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tiiat  tlie  plaintiff  is  entitled  either  to  equitable  or  to  legal 
n^ef  the  complaint  is  not  demurrable  upon  the  groimd  that 
it  fails  to  ^tate  facts  sufficient  to  constitute  a  cause  of  actioo. 
If  the  facts  set  oyj^'  in  the  ooipplaint  justify  either  Iw^  or 
equitable  rdief ,  a  demuii^r  np&a  (h«b  graimd  ia  aoi  wdl 
mierpoeecL  {Qiikw/rie  y.  Mmtfomery,  08  App.  Div.  403; 
Wisner  v.  Conaolidated  Fruit  Jar  Co.,  25  id.  362;  Mitdiett  v. 
Thome,  134  N.  Y.  536.)  Clearly  the  compliant  in  this  case 
states  a  cause  of  action  at  law  for  S650  damases* 

The  judgment  overruling  the  demuirar  should  be  aflSnned, 
with  costs  and  disbursements. 

AJlccwctxr. 

Iii(ter|(>eutory  iudgnaent  affirmed,  with  eoste,  wi&  le&v^  to 
the  defendant  to  plead  over  within  twenty  days  upon  {faymeiit 
of  costs  of  the  demurrer  and  of  this  appeal. 


Thb  New  Yobk  Cbntbaj-  lUiiaoia)  Company,  Plaintiff,  v. 
.    MinoMJPOBT    Gas    and     Ei^bctric     Ligu^t     Company, 
Defendant. 

Fourth  Departaneatp  July  d,  1920. 

OmM  and  alaetricity  —  right  of  electric  lighting  corporation  to  string 

wires  over  roadbed  of  railroad  corporation  at  intersection  with 

highway  —  wires  strttng  on  poles  not  placed  on  railroad  property 

— oeostttntiottal  law— powwr  ct  Legislature  te  lAter  or  suspend 

eluurM*  of  ookpsntlim^dilefAtiim  of  eoeh  power  to'  r^^nnlfip^l 

ooiporatdoA. 

Where  a  corporatiou  organized  to  furnish  electrioity  to  a  town  and  its  inhab- 
itants and  to  the  inhabitants  of  an  incorpotated  village  therein  has,  for 
the  purpose  of  soppofding  its  wif«s  and  punmant  to  mtmieipid  autibority 
with  the  spprovi^  of  the  Puhtto  Serviee  CgmmiBBiaa,  erecrted  poles  on  a 
public  highway  whioh  oroesjes  the  right  of  way  of  a  railroad,  and  the  poles 
supporting  the  wires  are  i^ot  placed  upon  the  railroad's  riglit  of  way  and 
the  wires  are  of  such  a  height  as  in  no  wise  to  interfere  with  the  operation 
of  the  railroad,  the  corporation  cannot  be  compelled  to  remove  said  wires 
upon  the  theory  that  the  construction  was  without  the  consent  of  the 
eaiboad  and  wHhout  the  payment  of  eompeniMi^ii  to  it. ' 

Apf.  Iter.^ycxL.  GXCIil,        1& 
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The  railroad  company  has  uo  greater  rights  and  privileges  than  thope.  granted 
by  its  charter  and  in  granting  the  same  the  Legislature  did  not  relinquish 
its  reserved  constitutional  power  to  alter  or  suspend  the  charter. 

The  granting  of  the  franchise  by  the  muncipal  authorities  to  string  the  wires 
and  the  approval  thereof  by  the  Pubhc  Service  Commission  was  in  effect 
an  exiercise  of  one  of  the  reservtdd  powers  of  the  Legislature,  which  may 
delegate  such  powers  as  to  the  control  of  highwtasni  to  munieipalitiss  wluDse 
act  then  becomes  that  of  the  Legislature. 

The  maintenance  of  such  wires  will  not  be  restrained,  although  the  oorpoc»- 
tion  is  only  furnishing  power  and  light  to  individuals  in  said  municipalities, 
as  the  Ughting  of  the  highway  in  question  is  contemplated,  and  such  use 
is  one  of  the  purposes  for  which  the  company  was  organized. 

Submission  of  a  controversy  upon  an  agreed  statement  ci 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Maurice  C.  Spmtt  [Howard  B.  Sturtevani  of  counsd],  tor  the 
plaintiff,. 

Strebely  Corey ,  Tvbbs  &  Beals  [Paul  P.  Cohen  with  them 
on  the  brief;  Warren  Tubbs  of  counsel],  for  the  defendant. 

Clark,  J. : 

This  acticHi  was  subniitted  on  an  agreed  statement  of  facts 
in  pursuance  of  sections  1279  and  1280  of  the  Code  of  Civil 
Procedure. 

Plaintiff  is  a  domestic  railroad  corporation  organized  under 
the  laws  of  this  State,  and  defendant  is  a  domestic  corporation 
organized  under  and  by  virtue  of  the  Transportation  Corpora- 
tions Law.  Defendant  is  organized  for  the  purpose  of  manu^ 
f acturing^  selling,  trassmitting,  su{q>]ying  and  using  eleotricity 
for  light,  heat  an4  power^  and  for  l^hting  streets,  public  parks 
and  places,  and  pubhc  and  private  buildings  in  certain  towns 
and  villages  in  the  State  of  New  York,  and  particularly  in  the 
town  of  Royalton  and  the  village  of  Middleport,  where  its 
oiSQce  and  principal  place  of  business  are  located. 

The  town  of  Royalton  is  a  municipal  corporation  subject 
to  the  provisions  of  the  Town  Law,  and  the  villi^  of  Middle- 
port  is  a  municipal  corporation  subject  to  the  provisions  of 
the  Village  Law. 

Plaintiff  pwns  and  operates  a  steam  railroad  passing  througih 
the  town  of  R(^alton  in  an  easterly  and  westerly  direetion, 
and  at  a  point  in  said  town  its  railroad  intersects  a  north 
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aod  south  highway  kbown  as  the  ''Hines  road."  At  the 
point  of  intersecticm  tho  raihoad  ri^t  of  way  is  four  lods 
wide,  and  the  "  Hinea  road  "  is  also  lour  rods  in  width  at 
that  iknnt.  The  plaintiff's  right  of  way  was  acquired  in  1851. 
The  portion  lying  on  one  side  of  the  oent^  line  ctf  the  higihway 
was  acquired  by  purchase,  and  that  lyii^  on  the  other  side 
of  the  colter  line  of  the  highway  was  acquired  by  condemna- 
tion proceedings,  said  lands  being  acquired  by  plaintiff's 
predeeeasor  in  titte,  and  plaintiff  has  succeeded  to  those  rights 
and  property,  and  smce  1851  plaintiff  or  its  predecessors 
have  been  in  possession  of  the  parcels  of  lapd  thus  acquired) 
operating  the  railroad  ovar  them,  subject  to  the  existence  of 
the ''  Hines  road ''  at  the  point  of  intenBeotion. 

On  April  21,  1910,  the  municipal  authorities  of  the  town 
of  Royalton  granted  to  defendant  a  fraQchise  to  lay,  erect  and 
construct  suitable  wires,  poles,  pipes  or  other  fixtures  in  the 
public  streets  of  said  town  for  the  conducting  and  distributing 
of  dectricity,  and  Decemba:  1,  1010,  the  Public  S^irice 
ConunissicHX,  Second  District,  duly  approved  of  said  franchise^ 
and  defendant  thereupon  proceeded  to  construct  its  electric 
transmission  line  along  certain  highways  in  the  town  of 
Royalton  for  conducting  and  distributing  dectricity.  It 
ccNQStructed  a  2j300-volt  transmission  line-  consisting  of  three 
wires  supported  by  poles,  along  the  westerly  side  of  the  '^  Hines 
road  "  in  said  town  ot  Rqyalton,  and  betwecfu  the  westerly 
side  of  said  road  wd  the  center  li|ie  thereof.  The  said  traqsr 
mission  line  crossed  over  plaintiff's  right  of  w£^.  within  the 
limits  of  said  highway.  This  construction  was  without 
plaintiff's  consent,  and  without  paying  or  offering  to  pay 
plaintiff  any  compensation  therefor. 

None  of  the  poles  or  other  structures  supporting  def end^yit's 
wires  are  erected  within  the  boundaries  of  plaintiff's  right  of 
way  at  the  point  in  question,  and  the  wires  are  suspended  in 
the  highway  over  plaintiff's  ri^  of  way  thirty  feet  above 
the  rails.  Defendant's  said  transmission  line  is  maintained 
and  u^ed  in  connection  with  conducting  electricity  from  its 
central  source  of  supply  in  the  village  of  Middleport  westerly 
and  southerly  in  order  that  it  may  be  distributed  to  its  cus^ 
tomers  in  the  town  of  Royalton,  who  reside  south  of  plaintiff's 
railroad,  and  who  take  electricity  for  lighting  their  houses. 
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the  Operation  of  small  motc^^^  and  otber  domastic  and  com- 
merci^  purposee,  but  these  three  wares  as  now  strung  ovev 
plamtiff's  right  of  way  at  tlie  "  Hines  road  "  croasSng;  are  not 
aft  present  used  by  defendant  to  transmit  dedadcity  i6t  h^^Ung 
public  streets^  hi^ways^  parks  or  other  public  places,  but 
mich  street  lighting  aaid  lighting  pubUo  parks  md  plaees 
afire  among  the  objects  and  purposes  for  which  th^  defetidant 
was  incorporated. 

The  question  to  be  determined  here  is  whetisier  tirnot 
plaintifr  is  entitled  to  judgment  that  possessiofi  of  the  premises 
in  the  town  of  Royfdton,  fully  described  in  the  isutnnisiaion; 
and  at  a  point  where  the  plaintiff's  ri^t  of  way  and  the 
''  Hines  road  "  intersect,  be  delivered  to  plaintMF,  and  that 
defendant's  wires  be  removed,  or  whether  defendant  ia  ^titled 
to  judgm^it  dienying  to  plaintiff  the  relief  it  demands  in  this 
action. 

It  is  conceded  that  none  (A  the  p6l^  on  which  d^endaat's 
transnrisaon  line  is  susp«ided  are  on  plaiiitiff's  right  of  way, 
and  that  the  wires  are  thirty  feet  above  plaintiS'&  rails,  so  no 
part  of  d^^dant's  line  interferes  in  the  sBghtest  d^ree  with 
plaintiff's  operation  of  its  railroad. 

Plaintiff  rdies  on  the  case  of  PoH  v.  Svffofk  Light,  Real  & 
Power  Company  (77  Misc.  Rep.  369),  which  holds  that  wh«i 
the  title  to  the  fee  of  a  public  "highway  is  in  an  abutting  owner, 
he  can  niamtain  an  action  against  an  electric  light  company 
to  restrain  the  use  of  the  highway  for  purposes  inconsistent 
with  uses  to  which  the  streets  are  subjected. 

That  action  was  brought  by  individual  abutting  owners, 
and  we  think  a  different  rule  applies  where  the  abutting  owner 
is  a  railroad  corporation,  holding  its  property  for  a  particular 
purpose.  In  the  Post  case  the  poles  were  in  the  hi^tway, 
but  (m  lands  owned  by  plaintiffs,  subject  to  its  use  for  highway 
piuposes.  In  the  case  at  bar  none  of  the  pdes  are  on  plaantflfs 
right  of  way.  Plaintiff  holds  the  property  in  question  for 
the  maintenance,  construction  ahd  accommodation  of  its 
raih^ad.  It  has  no  greater  rights  and  privileges  than  those 
granted  by  its  charter.  In  granting  the  charts  the  L^iMature 
did  not  relinquish  its  reserved  powers  to  alter  or  suspend  it. 
(Const,  art.  8,  §  1;  Oen.  Corp.  Law,  §  320.) 

In  other  words,  the  charter  granted  to  a  raiboad  is  subject 
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to  iBgulation  hy  the  Lefgibdartnire  which  granted  it.  It  has 
long  been  the  law  in  tibis  State  that  mihxNudft  might  be  requii^d 
without  compensataoa  to  allow  struts  and  highwiis^e  to  be 
laid  out  and  used  by  the  public  across  the  raibroad  trados. 
(AUxmy  Narmem  K  B.  Ce.  v-  Brcwndl^  24  N.  Y.  345;  Bosbm 
A  Albany  R.  R.  Co.  v.  Greerilmeh^  52  i±  5U).) 

The  title  of  the  plaintiff  to  the  land  in  question  is  limited 
to  the  public  use  of  operating  a  railroad.  The  use  of  the 
highway  by  defendant  for  its  transmission  line,  imder  the 
frnnrtiifle  gritnted  to  it  by  tiie  municipal  authoritiesK  c^ 
appmvied  by  the  Public  Seirvioe  CooomiBaion^  ia  no  way  iofter- 
feres  with  plaintifi's  op^ation  of  its  raabKiad.  Its  property 
is  not  taken  away  or  interfered  with  to  its  detrimenrt*  It 
still  has  the  full  use  of  its  railroad  right  of  way  for  all  the 
purposes  o£  operating  its  road,  and  that  is  the  purpose  for 
wbieh  it  was  aoquived  from  the  original  owners* 

The  granting  of  the  franchise  to  def midant  by  the  municipal 
authorities  was  m^>ely  exercising  one  of  the  reserved  powws 
of  the  Legislature.  The  State  has  full  authority  and  power 
over  the  public  highways  in  the  Commonwealth.  It  can 
d^^ate  its  reserved  powers  as  to  the  contrd  of  tiiie  highways 
to  municipal  airthoritie6  who  act  for  and  repvesent  it« 

In  granting  the  fnmehise  to  defendant  the  sMimicipid  author- 
ities merely  performed  a  legislative  act  in  place  of  the 
LegL^ature  itself.  (Cannaners^  Gas  Co.  v.  Cmtgress  Spring 
Ce.,  61  Hun,  133;  ifayor,  cte.,  v-  Third  Ave.  R.  R.  Co.,  16  N.  Y. 
8t.  Repr*  122;  Palmer  v.  Las^frumt  Electric  Co.,  158  N.  Y« 
231.) 

While  it  may  be  conceded  that  the  pladng  of  electric  poles 
and  wires  in  a  highway  imposes  on  it  an  additional  burden, 
still  a  raiboad  company  when  its  business  is  not  interfered 
with  by  the  eroeitioEi  of  such  pofes  and  wires,  is  not  in  a  position 
to  complain,  and  it  must  yield  to  the  conv^eoee  of  the 
public  in  the  matter  of  a  franchise  granted  by  the  municipal 
authorities  to  an  electric  light  company,  so  that  rt  can  supply 
its  customers  lying  on  the  side  of  th^  railroad  opposite  where 
its  principal  plant  is  situated,  and  where  it  generates  its  power, 
to  the  end  that  streets  can  be  lighted  if  and  when  desired, 
and  the  people  have  the  advantage  of  electricity  for  their 
streets  and  homes,  and  for  commercial  and  business  purposes. 
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While  it  does  not  appear  that  at  the  present  time  defendant 
is  supplying  electricity  to  light  the  "  Hines  road/'  still  it  is 
fair  to  assume  that  such  use  is  contemplated^  as  that  is  one 
.  ci  the  purposes  for  which  it  was  oi*ganized.  Street  and 
highway  lifting  is  an  aid  to  the  public  in  traveling  upon 
the  hi^ways  in  the  night  time^  and  when  so  used  it  woiild 
be  strictly  for  a  street  purpose.  (P$bome  v.  Aubitm  Td.  Co., 
189  N.  Y.  396.) 

The  plaintiff  obtained  its  charter  from  the  Legislature,  but 
subject  to  l^islative  r^^ulation  and  control.  The  L^slature 
exercising  one  of  its  reserved  powers,  acting  throu^  the 
municipal  authMities,  granted  a  franchise  to  defendant  to 
construct  its  transmission  hue  over  a  public  highway,  and  that 
authority  has  been  approved  by  the  Public  Service  Commission, 
and  acting  under  that  franchise  in  the  construction  of  its 
lines  it  took  no  property  from  plaintiff,  and  in  no  way  inter- 
fered with  its  business.  The  public  will  be  convenienced  by 
the  continuance  of  defendant's  electric  line,  and  plaintiff  will 
in  no  way  be  damaged  or  restricted  in  the  use  of  its  property. 
It  stands  in  a  diff^'ent  position  from  an  individual  abutting 
TptGperty  owner  who  owns  the  fee  of  the  highway  subject  only 
to  the  easement  of  the  public  to  use  it  for  traveling  purposea 

Plaintiff  holds  its  property  for  a  particular  purpose,  the 
operation  of  its  railroad.  That  operation  not  being  interfered 
with  by  defendant  operating  under  its  franchise,  it  must  be 
held  (hat  plaintiff's  rights  at  the  point  in  question  are  not 
exclusive,  and,  tiieref ore,  it  cannot  restrain  defendant  from  the 
use  of  the  highway  at  the  point  in  question  acting  under  the 
franchise  granted  to  it  by  the  municipal  authorities. 

It  is  our  conclusion  that  under  the  conceded  facts  defendant 
is  entitled  to  judgment  refiising  the  rdULef  demanded  by  plain- 
tiff, but  in  view  of  the  terms  of  the  submission,  it  will  be 
without  costs. 

All  concur. 

Judgment  directed  for  the  defendant  upon  the  submission, 
without  costs. 
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AiiFRED  University,  Respondent,  v.  William  G,  Fbace  and 
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Wills  —  suit  by  daYliea  under  luiprobated  will  to  set  aatdo  iabs^quent 
unprobatad  will  and  oonTeyiuiee  procured  by  fraud  —  walT«r  of 
Jury  trial  —  title  to  realty  passes  under  unprobated  wiU  —  reroca-' 
tlon  by  firaud  of  prior  will  ineffeetiTS. 

Where  an  a^dd  pecson  hariiig  made  a  'vill  by  whieli  she  devimd  lands  to  the 
plaintiff,  a  oorporation,  subsequently  made  anodier  wiD  rerrolDog  tU 
formw  win  and  devisiBg  said  lands  to  the  defendants^  to  whom  she  sulv- 
sequently  conveyed  the  lands  by  deed,  and  neither  of  said  wills  has  been 
admitted  to  probate,  the  plaintiff  may  maintain  a  suit  in  equity  to  establish 
titie  under  the  first  will  and  to  have  the  second  will  and  the  conveyance 
of  the  decedent  set  aside  as  fraudulent  and  void. 

Where  said  cause  was  placed  on  the  trial  calendar  as  ope  in  equity*  by  both 
parties,  and  the  attorney  for  the  defendants  agreed  that  Ihe  pause  ^uld 
be  tried  by  the  court  after  the  jury  was  disohaiiped^  there  was  a  waiver  of 
any  right  to  trial  by  jury. 

Title  to  the  lands  vested  in  the  pfadntiff  undei*  tlie  will  of  the  testatrix  unaided 
by  probate. 

The  8«crogs)t^*s!Goviit  cosld  not  atlord  the  phaMI  refief  Isty  setting  aside 
the  deed  to  the  dffepdfiiM^,  and  the  proceeding  to  set  atide  both  tb^  deed 
and  the  second  will  may  be-  joined  in  one  action.  * 

The  provisions  or  the  Code  of  Civil  Procedure  relating  to  jury  trials  in. 
Surrogates'  Courts  are  not  an  obstacle  to  such  suit  in  equity  where 
it  was  begun  before  1^  provision  authori2ing  such  jury  trial  became 
offeotiva 

Where  a  second  will  is  set  aade  as  proouced  by  fraud  the  entSBeinstrasnent  ia 
vitiated,  including  a  clause  whereby  a  former  wiU  was  attempted  to  h^j 
revoked,  and  devisees  under  the  former  will  have  a  standing  to  assert  their 
titie  in  equity. 

AfansAL  by  the  defendants,  William  G.  Frace  and  Belle  iPtSkce, 
from  a  jiidfptnent  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  iii  ihe  office  of  the  clerk  of  the  county  of  All^any 
oh  the  23d  oby  of  •November,  1918,  upon  the  decision  of  the 
court,  r^idered'  after  a  trisd  at  the  Allegany  Special  Term, 
adjudging  plaintiff  to  be  entitled  to  possession  of  certain  real 
pTopertyy  9Jbd  also  an  appeal  by  the  defendant,  Dawson  D. 
Dieksto^  from  a  ttot  of  said  iudgmeni  r^         i 
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Ja7n6$  0.  Sebring,  for  the  appellants  William  G.  Fraoe  and 
Belle  Frace. 

;   Dawson  D.  Dicksony  appellant,  in  person. 

Fred  A.  Robbins,  for  the  respondent. 

Lydxa^*  Bridgeman;  xvliose  property  ife  the  siibject  of  this 
Btigation,  an  aged  resident  of  Allegany  county,  died  at  the 
home  of  defendants  Frace  on  the  8th  day  of  May,  1912. 
Up  to  September,  1911,  for  many  years  she  had  Uved  alone 
Oin  a  farm  of  about  170  aeiied  that  die  own^,  aod  ^hich  waa 
located  in  the  neighborhood  of  the  Frace  fartn.  Earty  in 
September,  1911  (about  September  third),  she  had  a  shock 
tJid  was  removed  to  the  home  of  defendants  Fr^^^  and 
remajined  there  until  her  death.  On  her  farm  was  a  valuable 
timber  tract,  and  the  farm,  including  the  timber,  was  worth 
$16^000  or  better* 

On  the  11th  day  of  September,  1911,  she  matde  and  executed 
a  will  bequeathing  to  William  G.  Frace  $1 ,000,  besides  whatever 
she  might  owe  him  for  care  and  mai^tenanoe  at  the  time  ci, 
her  death. 

The  reaklue  of  her  estate  site  devised  to  Alfred  University, 
this  plaintiff,  carrying  out  a  purpose  many  times  expressed 
in  former  years,  and  she  appointed  Judge  Reynolds,  the 
surrogate  of  Allegany  coimty,  as  executor  of  her  will. 

On  December  16, 1911,  she  made  another  will,  by  the  terms 
of  which  she  bequeatlxed  her  property  to  defendants  Reaben, 
Ezra  and  Samuel  Sanford,  and  defendants  William  G.  and 
Belle  Frace,  his  wife,  and  appointed  D.  D.  Dickson  executor 
thereof. 

Neither  one  of  these  wills  was  ever  admitted  to  probate. 
Miss  Bridgemaiv  left  no  husband,  children,  brothers,'sistefs,  or 
decedent^  ol  such;  her  Only  heirs  at  laW  and  nesrttof  kin  were 
CQusins,.  all  of  whom  wel^  made  defendants  in  this  action. 
.  In  January,  1912^  aed  while  she  was  still  at  -tfte  home  of 
deffMidants  Frace,  she  executed  amd  delivered  to  thiem  a  deed 
oC  this  larmi  which  comprised  practically  all  heir  properigr. 

Plaintiff  b^an  this  action  Ai>r)l  4,  1918,  and:  ^dced  that  it 
be  adjudged  the  owner  of  the  said  ILydia  3^  findgemaufann, 
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and  fitted  to  the  posaesabn  thereof;  that  the  will  of 
Deoepaaber  16,.  1911,  simI  4^e  deed  to  defendauts  Erace  of 
January. 2%  1012«  be  decligred  irauduleat  aiid  void,  and  diat 
the  8uhs^]ii(9nib  pontcaets  made  by  Frao^  for  the  Bale  of  the 
tixdber  w  qjtiiaB^n  be  declared  rcpyd,  and  that  plamtiff  recoyer 
of  d^endADta  I>ac«  |{J,000  for  withholding  the  property, 
and  that  it  vewv^  frosi  defendants  Eraee,  StuU  and  Troy 
the  value  of  the  tuaikbei;  i^biich  ha^  beep  cut  and  remav^  from 
the  property. 

All  anaweriaft  d^endants,  caipept  thoee  who  purchased  the 
tknber,  d^nspided  aflOirmative  eqiutable  rdief ,  and  the  cosn- 
plaint  a8  to  th^  pvrqhaaeecB  qf  the  timber  wa8  dismissed  on. the 
trial       .      '      ' 

The  aeticA  wag  iroa^bed  all  the  way  tihroug|^,.and  waa'tried 
as  itt  aoticm  ki  ettuilQr,  and  plaii^tiff  r^wovered  judgment  in 
and  by  which  it  was  at^udfi^  tibat  tjbe  will  oi  December  16, 
1911,  and  the  deed  of  J^uary  22,  1912,  to  defendants  fVace, 
be  set  aside  as  fraudulmt  and  void;  that  phwrt^  recover  of 
d^endaats  Fraoe  the  real  property  in  quesition,  and  ^11,000 
they  had  receired.frQia  the  timber,  cut  tb^^from^  ai^d  danuHses 
for  withholdii34(  the  prcs>erty»  No  app^  was  taken  by  any 
def endaiM^  e^eeptiuQg  Ftafoe  and  wife,  and  Dickson,  .we(Hitor 
under  the  second  will. 

D^^datits  Fraee  ask,  t^at  this  judgm^it  be  reversed  on 
several  grouiKis,  the  principal  ones  baling,: 

FireiU  Th^A  tiie  court  ^ired  ip  lefusip^  to  grant  them  a 
trial  by  jury. 

SecatulL  That  plaintiff  could  not  maintain  this  acticoi,  and 
that  the  ^liprcan^  Court  had  no  jurisdiction  th^eof  * 

The  actjk>n  l4d  been  noticed  for  trial  for  several  terms  of 
court  in  AU^^iy  county  by  fUl  parties  who  had  pleaded; 
prior  to  January^  1917,  and  always  noticed  as  an^  equity  action. 
In  Allegany,  i^ounty,  where  the.aetiw  was  triable,  equity  causes 
are  heard  in  faooiiection  with  the  Trial  Terms*  That  is,  there 
are  s(4aieduled  in  the  sanie  calendar  actions  at  law  and  equity 
causes.  This  case  was  placed  on  the  equity  calendar  for  the 
January,  1917,  term  of  court,  and  was  noticed  for  trial  by  all 
parties,  and  was  listed  in  the  cal^dar  foUowii^  the  law  calmdar 
und^  the  title:  ''  Issueq  of  Fa,ct  —  Triable  by  the  Court." 

M.  B*  Jewell  was  attorney  of  record  for  defendants  Fraoe, 
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and  noticed  the  case  for  that  term  as  an  equity  cause,  as 
disclosed  by  the  calendar.  At  several  previous  terms  of  comrt 
when  Mr.  Jew^  was  not  {Dfresent,  Mr.  Mcintosh,  a  member 
of  the  Allegany  county  bar,  r^nresented  him  on  the  caH  of 
the  calendar,  and  arranged  his  cases.  At  the  January  term, 
1917,  plaintiff  was  ready  for  trial.  Mr.  Se^^reSl  was  not  present, 
but  was  r^resented  by  Mr;  Mcintosh,  who  had  also  repre- 
sented the  Fraces  several  timiee  in  this  and  other  litigations, 
and  there  was  talk  in  open  court  that  this  case  should  be  tried 
the  second  week  of  the  term  after  the  jury  cases  were  disposed 
of.  Mr.  Mclnto^,  representing  defendants  Frace,  and  the 
attorney  of  record,  Mr.  Jewell,  stated  that  owing  to  the 
illness  of  the  father  of  Mr.  Frace  he  could  not  try  the  case 
the  second  week,  and  suggested  that  after  the  jury  cases  were 
disposed  of,  and  the  jury  discharged,  the  equity  term  be 
adjourned  to  a  later  date,  and  March  twenty-fifth  was  agreed 
to  by  all  parties  as  the  time  to  which  the  equity  branch  be 
adjourned  when  the  trial  would  proceed.  Tte  equity  branch 
of  the  court  was  adjourned  accordingly  and  lata*  further 
adjomned  by  consent  to  June  25,  1917,  at  Belmont,  where 
the  trial  was  ccwnmenced.  On  that  date  the  diefendants  Frace 
were  for  the  first  time  represented  by  counsel  who  had  not 
previously  appeared  in  the  case. 

When  the  court  convened,  June  tw^ty-fifth,  the  case  was 
called,  and  counsel  for  Frnce  moved  to  dismiss'  the  complaint, 
and  the  motion  was  denied.  After  that  he  demanded  a  jury 
trial,  which  was  refused. 

From  the  foregoing  history  of  what  took  place  in  this  litiga- 
tion from  the  January,  1917,  termi  onward,  it  is  plain  that 
even  if  defendants  Frace  had  beai  entitled  to  a  jury  trial, 
they  waived  it  by  the  previous  proceedings.  Section  1009. 
of  the  Code  of  Civil  Procedure  points  out  how  trid  by  jxuy 
may  be  waived,  but  it  does  not  say  that  it  cannot  be  waived 
in  any  other  way,  and  the  methods  pointed  out  in  section  1009 
are  not  exclusive.  {MackeUar  v.  Rogers,  109  N.  Y.  468; 
24  Cyc.  155.) 

The  right  to  trial  by  jury  can  be  waived  by  oral  ocmsait 
in  open  court,  as  well  as  by  writing.  (24  Cyc.  14^155; 
Third  National  Bank  v.  Shields,  55-  Hun,  274;  Boyd  v.  Boyd, 
12  Misc.  Rep.  1190 
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The  Hmre  noticing  the  case  for  trial  at  Special  Term  would 
not  in  and  of  itedf  be  sufficient  to  depnve  defendants  of  the 
right  to  trial  by  jury,  if  they  were  otherwise  entitled  thereto, 
but  the  proceedings  in  this  ease  show  clearly  and  condusively 
that  all  parties  understood  this  to  be  an  equity  cause,  all 
proceeded  on  that  theory,  and  when  the  term  was  adjourned 
after  the  jury  was  c^scharged,  at  the  request  of  counsel  r^u^ 
senting  defendants  Frace,  the  case  to  be  taken  up  by  the 
^oori  at  the  adjourned  date,  they  will  be  deemed  to  have 
waived  any  right  to  a  trial  by  jiuy,  if  such  right  ever  wasted, 
and  the  trial  justice  properly  refiised  the  request  for  the 
^uy  trial. 

Did  the  court  at  Special  Term  have  jurisdiction  to  entertain. 
and  tiy  this  case?  Defendants  Frace  strongly  urge  that  the 
court  was  without  such  jurisdiction. 

It  must  be  understood  that  this  action  was  not  brought 
to  probate  a  will,  but  to  establish  title  to  this  farm  in  the 
plaintiff  as  Hevisee  imder  the  will  of  September  11,  1911,  and 
to  set  aside  the  second  will  and  the  deed  to  defendants  Frace 
under  whxdk  they  were  in  poes^on  of  the  Bridgeman  farm 
and  cdaimed  titte  to  it. 

The  ease  of  Nofrris  v.  Norm  (32  Hun,  175)  is  a  leading  case^ 
to  sustain  plaintiff's  theory,  that  the  action  can  be  maintained 
in  the  Supreme  Court  Ipy  a  devisee  under  an  uiiprobated  will, 
I  do  not  find  a  case,  and  nqne  has  hem  cited;  which  disturbs 
the  conclusions  ojf  the  court  in  that  case,  where  the  action 
ia  brought  by  a  devisee  under  an  qi4>robated  will  disposing 
of  real  property. 

In  that  eem  plaintiffs,  legatees  and  devisees  under  an 
unprobated  will,  brou^t  an  Mtifm  to  set  aside  a  subsequent 
transfer  of  the  property  devised  to  them  by  the  will.  It  was 
held  that  the  action  could  be  maiaxtauied,  the  court  saying, 
Mr.  Justice  Danisls  writing:  ''  Even  if  the  will  had  been 
proved^  *  *  *  relief  could  not  have  been  obtained  by  any 
proceeding  in  the  Surrogate's  Court  by  the  plaintiffs.  They 
would  still  have  been  cd)l%ed  to  bring  an  action  in  another 
eourt  having  jurisdiction  over  the  subject,  to  set  aside  what: 
are  alleged  by  them  to  have  been  unlawful  conveyances  of  the 
property  of  the  testatrix  obtained  by  the  defendant  in  violation 
ol  thar  ric^bto.    The  proof  of  the  will  would  simply  have  aided 
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Haem  so  far  as  to  enaUe  them  to  read  It  in  evidence  witiiout 
further  proof  on  the  trial.  Beycmd  tliat;  proving  it  b^foiid  the 
surrogate  would  have  been  of  no  possible  benefit  to  thcttL*' 

In  other  words,  as  was  said  in  Corley  v.  MeEXrMd  (149 
N.  Y.  228) :  ^'  Title  vests  in  the  devisee  by  virtue  of  the  instru- 
ment itself,  unaided  by  its  prdbate/'  (See  Imnbdm  v; 
Thompson,  173  App.  Div.  267;  40  Cyc.  1985,  1226,-  Carr  ▼. 
Anderson,  6  App.  Div.  6.) 

The  case  of  Anderson  v.  Anderson  (112  N-  Y.  104),  r^ed 
upon  by  defendants  Fraee,  is  not  an  authority  to  Contirol  the 
situation  here,  for  it  was  a  very  different  kind  <^  an  acti(m. 
That  action  was  brought  to  establish  a  will,  and  for  ino  o^hat 
purpose.  This  action  is  brought  in  equity,  to  e^tabtish  title 
in  a  devisee  und^  an  unprobated  will,  and  to  set  adide  a  later 
will  and  deed,  and  as  has  already  been  pointed  out,  pi'obate 
is  not  at  all  essential  before  title  to  real  property  vests  in 
the  devisee.  {Corley  v.  McElmeel,  14&  N.  Y.  228;  WdUace  v. 
Payne,  14  App.  Div.  597;  Irvingv.  Bruen,  llOid.  668;  Laifibden 
V.  Thompson,  173  id.  267.) 

The  case  of  Inking  v.  Bnten  {supra)  is  ample  aul&ority  to 
sustain  plaintiff's  theory  that  this  court,  ex;^X3i&ang  its  equitable 
powers,  where  all  parties  interested  are  in  court,  can  ts^e  hold 
of  the  aggregated  facts  and  ^eterii^e  tiie  rights  of  the  forties 
and  set  aside  both  the  subsequent  w31  and  deed  mUbe  same 
action,  if  the  facts  warrant  it.  Thekt  aetion  was  brought  by 
an  h^  at  law  to  set  aside  an  unt^obated  wiii  and  a  deed 
because  of  lack  of  mental  capacity  and  umdue  influence* 
Plaintiff  was  successful.  The  court  held  that  it  wai^not  neoei^ 
sary  to  wait  for  probate  in  Surrogate's  Court  and  ibm  bring 
the  action.  It  said :  "  To  set  aside  the  deed  an  action  in  equity 
Ls  necessary.  It  wouM  be  eumbeii9ome  practice  wlHch  would 
require  an  action  to  set  aside  a  deed  and  a  second  actlof^  aifter 
the  win  had  been  probated  to  set  aade  the  wfll.  Real  estate 
passes  under  a  w3I  from  the  deaih  of  tiie  testator  ^i^ithout 
probate." 

It  must  not  be  overlooked  that  m  thisi  case  defendants 
Frace  attempt  to  hold  the  real  estate  in  question  under  a 
deed,  and  not  under  a  will.  Manifestly  the  Surrogaite's  Court 
could  not  sSotd  plaintiff  relief  by  setting  asid^  that  deed. 
That  action  would  have  to  be  brought  for  equita%to  relief  m 
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the  Si^ffraae  <i:oiirt,  iiod  /rmmr  v.  Brum  {iupra)  hokb  squarely 
lUiat  ptoeeedmgB  to  ae*  aside  the  will  «nd  deed  should  be 
joined  in  one  action. 

lb  that  case  plaintiff  "wm  aon  hair  at  law,  while  here  the 
I^aintiff  is  a  deti8ee>  but  so  long  as  it  gets  its  title  from  the 
will  itself,  and  act  from  the  probate,  I  cannot  jsee  why  it 
caDOot  maiintaixk  the  actiem  as  effectually  as  if  it  had  been  an 
heir  instead  eC  la  devisee.  (LeBranb  v.  CanJoHny  30  Misc*  Bep. 
715;  Adam»  v,  Sw^,  16»  App.  Div,  802.) 

If  plaintiff  had  offered  the  will  of  September,  1911,  for 
pirobate,  it  oeidd  not  have  brou^t  in  defeiKiants  Fraoe,  for 
they  were  noijlieiniat  ilaw  ok  next  of  kin  of  decedent,  aod  if 
the  flecond  will  had  been  probated  plaintiff  could  not  have 
been  broughtJato  that  proceeding  for  a  like  reason.  (Code 
Civ;  Proe.  §  2615,  as  amd.  by  Laws  of  1005,  chap.  438;  now 
Code  Ckr.  Ftoc.  §  2610,  as  added  by  Laws  of  1914,  chap. 
443.) 

Any  decree  of  th^  Sunrogate^B  Court  would  not  have  been 
faittdiog  on  ihoae  wira  were  not  made  parties  to  the  proceeding. 
(See  Code  Civ.  Proc.  §  2617,  as  amd.  by  Laws  of  1894,  chap. 
118.  See,  also,  Code  Civ.  Ph)C.  §§  2511, 2616-2618,  as  added 
by  Laws  of  1914,  chap.  443.)  It  would  seem,  therefore,  that 
the  method  adopted  by  plaintiff  to  bring  all  interested  parties 
into  comi;  in  an  equity  action  was  a  sufficient  and  effectual 
way  for  adjusting  the  rights  and  interests  of  all  parties  to  this 
controversy. 

The  provisions  of  the  Code  (§  2538  et  acq.)  providing  for 
jury  ti^^  in  Sunrogates'  Courts  would  not  be  an  obstacle 
in  the  way  of  maintaining  this  acUon.  Those  provi^ons  were 
enac^t^  in  1914  (Laws  of  1914,  <^p.  413),  and  became  effective 
September  1,  1914.  TIm  action  was  begun  before  that,  on 
the  4th  day  of  April,  1913,  £^id  pending  actions  were  unaffected 
by  the  express  provisions  of  section  2771  of  the  Code  as 
added b5r  ihttb^et.  ,.Tfais  9t^&a  was  pending  wheor  the  act  of 
1914  took  dieist)  aad^wasi  thereforo,  ucuBiffeoted  by  its  provisions. 
The  amendment  to  section  2771  of  the  Code  made  by  chapter 
274  of  the  taws  of  1915,  providing  that  "  the  provisions  of  this 
chapter  relating  to  the  trial  by  jury  of  controverted  questions 
of  fact  shall  apply  to  all  such  peading  actions  or  special  pro- 
oeedmgs,''  'was  passed  and  took  effect  on  April  13, 1915^  While 
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this  amendment  may  have  permitted  a  trial  of  the  issues  by  the 
surrogate,  the  amended  section  did  not  seem  to  prevent  the 
trial  of  the  pending  action. 

The  trial  court  has  held  that  Miss  Bi;^dgeman's  will  of 
December  16, 1911,  was  procured  by  fraud  and  undue  influence, 
and  has  set  it  aside.  It  set  aside  the  Frace  deed  for  like 
reasons.  If  fraud  entered  into  ihe  testamentary  act  of  making 
and  executing  the  Dec^nber  will,  the  entire  instrument  was 
vitiated,  including  the  clause  whereby  the  former  will  was 
attempted  to  be  revdced. 

Both  conclusions  of  the  court  as  to  the  December  will  and 
January  deed  being  the  result  of  fraud  and  undue  influence, 
were  based  on  findings  ct  fact  supported  by  sufficient  evidence. 

The  will  of  September  11, 1911,  was  duly  made  and  executed, 
as  the  court  has  found,  and  was  never  legally  revoked,  and  on 
the  death  of  *  Miss  Bridgeman,  plaintiff,  as  devisee  under  that 
will,  became  the  owner  of  the  farm  in  question,  and  as  such 
is  entitled  to  the  equitable  relief  granted  by  the  trial  court. 

I,  therefore,  recomm^3.d  that  the  judgment  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed,  with  costs. 


Cynthia  HoLBBooK,  an  Infant,  by  Isabel  S.  McDonalDi 
Her  Guardian  ad  Litem,  Respondent,  v.  Wabi^en  HoiaBOOK 
and  Others,  Appellants,  Impleaded  with  Thb  Pboplb  of 
THE  State  of  New  Yobk,  Defendant. 

Seoond  Department,  July  27,  1920. 

WiUs  —  when  posthumous  child  provided  for  or  montloned  in  will, 
within  moMiing  of  section  86  of  DocodoAt  Istwto  Law* 

A  posthumous  child  is  provided  for  or  mentioned  in  a  will,  within  the  meaning 
of  section  26  of  the  Decedent  Estate  Law,  where  the  testator,  who  was 
survived  by  his  wife,  bequeathed  all  his  residuary  estate  to  her  absolutely 
and  further  provided  that  *'  if  she  i^ould  die  before  me  and  t  should  leave 
lawful  issue  then  I  give,  deviae  and  bequeath  al]  my  said  residuary  estate 
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to  my  said  issue  per  siirpfi9  aoid  aot  per  xxipUa^  but  if  my  said  wife  should 

die  before  me  and  I  should  not.  leave  aay  lawful  issue  me  surviving/'  thei^ 

said  residuary  estate  was  to  be  8:iven  to  others  named. 
The  words  of  survivorship  in  said  will  should  not  be  held  to  defeat  the 

natural  imrpose  of  the  testator,  where  he  had  no  ehildron  when  he 

CKeoated  the  will. 
BIuiLs,,  J.,  <S9SMit8»  tvith  opinion. 

Afp£al  by  the  defendants,  Warren  Hdbrook  and  others^ 
from  an  cxrder  of  the  Supreme  Court,  made  at  the  Westchester 
8l)ecial  Teirm  and  entered  in  the  office  of  the  olerk  of  the  county 
of  Westchester  on  the  10th  day  of  April,  1920,  overrulmg 
defeadantei'  demurrers  to  the  complaint 

The  issue  of  law  herein  was  brought  on  a^d  tried  as  a  con- 
teBted  motion  pursuant  to  section  976  of  the  Code  of  Civil 
Procedure. 

This  suit  was  for  a  partition  of  certain  real  estate  of  the  late 
Elliot  H.  Holbrook,  who  died  on  March  8,  1919,  leaving  a 
wMow,  Elizabeth  M.  Holbrook,  who  gave  birth  to  the  plaintiff 
on  August  5,  1919.  Elliot  H.  Holbrook  left  a  will  which  has 
been  dulyprobated^  wherein  after  certain  bequeste  and  devises 
he  provided: 

"  Fourth.  All  the  rest^  residue  and  remainder  of  my  estate, 
both  real  and  personal,  of  which  I  may  be  seized  or  possessed^ 
cur  to  whieh  I  may  in  any  manner  be  entitled,  I  give,  devise 
and  bequeath  to  my  wife  Ehssabeth  M.  Holbrook  absolutely 
and  forever,  but  if  abet  should  die  before  me  and  I  should  leave 
lawful  issue  then  I  give,  devise  aiKl  bequeath  all  my  said  residu- 
aiy  estate  to  my  said  issue  peratirpeB  and  not  per  ccxpUa,  but 
if  my  said  wife  should  die  before  me  and  I  should  not  leave  any 
lawful  issue  nte  surviving,  then  I  give>  devise  and  bequeath  my 
said  redduaiy  estate  in  equal  shares  to  my  surviving  brothers 
and  sister,  the  lawful  issue  of  any  deceased  brother  or  of  my 
aister  to  take  the,^hai;e  j^er  stirpes  to  which  the  parent  would 
have  been  entitle  if  living." 

The  Decedent  Estate  Law,  section  26,  enacts:  ^'  Whenever  a 
testator  shall  have  a  child  bom  after  the  maldng  of  a  last  will; 
either  in  the  Ufethne  or  after  the  death  of  such  testator,  and 
shall  die  leaving  such  child,  so  after-bom,  unprovided  for  by 
any  settlement,  and  neither  provided  for,  nor  in  «ny  way 
mentioned  in  such  will,  every  such  child  shall  succeed 't4>  th^ 
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•same  portion  of  such  parent's  real  and  personal  estate,  te  Vrmfld 
have  descended  or  been  distributed  to  such  child/ if  such  parent 
had  died  intestate." 

This  complaint  acccxrdingly  set  out  and  averred  ths^t  as  to 
an  undivided  one-fifth  part  of  the  real  estttte  mentioiied, 
^'  the  plaintiff,  as  a  child  bom  after  l&e  making  of  said  last 
Will  and  Testament  of  her  father,  and  unprovided  for  by  any 
settlement,  and  neither  provided  for  nor  in  any  way  mentioned 
in  such  Will,  has  succeeded  to  and  has  inherited,  as  if  the  said 
iElliot  H.  Holbrook  had  died  intestate,  the  said  equal  undivided 
one-fifth  part  of  the  said  real  estate  described/' 

The  executors  of  the  w3I  and  the  incfividttal  ddet^damtB 
demurred  to  the  complaint  for  insufficiency,  which  demurrers 
were  brought  on  as  a  motion.  They  were  overruled  with  leave 
to  answer.  Defendants  have  taken  these  appeals  friun  such 
order. 

Edward  S.  Kccufman,  for  the  appeltaints  HaUi^ay  and 
Menall,  as  executors,  eto,  .  « 

Alexander  B.  Hattiday,  for  the  appellants  devisee  and'legatees. 

Henrv  F.  AfiZfer,  for  the  respondent. 

Ptttnam,  J. : 

To  maintain  this  suit  plaintiff  has  to  diQW  that  she,  ^  to 
aiterbom  child,  has  been  "  neith^-  provided*  for,  nor  in  any 
way  mentioned  "  in  her  father's  will.  The  oafiie  of  StaeheJherg 
V.  Staekelberg  (124  App.  Div.  282;  affd.,  192  if.  Y.  576)  appar- 
ently influenced  the  disposition  of  this  motion.  In  that  case 
the  will  made  no  provision  for  any  child  unless  the  mother 
fidiould  die  before  the  father,  and  leave  issue,  which  necessaiily 
excluded  a  child  bom  after  the  fathetr's  death.  Mr.  Holbrook, 
however,  here  provided  for  Ms  leavmg  lavrt^  issue.  If  his 
wife  should  survive  him  she  was  to  take.  If  lAe  <fid  not 
survive  there  were  two  alternatives;  one  whferft  thes^eHTM  bsdue 
surviving,  and  the  other  if  he  should  *'  not  leave  any  lawful 
issue  me  surviving."  Hence  he  had  in  niiiMi  the  eaflo  ol 
children  bom  after  the  making  of  the  will,  whether  bom  in  his 
lifetime  or  posthumously.  To  hold  otherwise  is  to  ^ve  an 
artificial  and  narrow  s^ise  to  the  term  "  la'^e^l  issue  nui 
surviving.'* 
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In  Af after  of  Estate  cf  Clark  (3  DeG.,  J.  &  S.  [68  Eng.  Ch.] 
Ill),  liiat  will  gave  property  to  M.  C.  for  life,  aad  after  her 
death  to  '^  all  and  every  the  children  of  the  said  M«  C.  who 
diall  survive  me.''  An  afterbcHu  chSd  of  M.  C.  was  held  to  be 
induded.  Lord  Justice  Kkioht  Bruce  said  (p.  115): ''  I  am 
of  opinion  that  we  may  without  impropriety  hold  the  words 
'  who  shall  survive  me'  to  mean '  who  shall  be  living  after 
me; '  and  I  am  not  sure  that  this  is  not  their  strictly  cor- 
rect meaning."  According  to  some  lexicograi^ers,  it  meaiis 
"to  five  after."  (See  Woreester'a  Diet.,  word  "survive;" 
BaHey  v.  Brawtiy  19  R.  I.  669,  681.)  In  my  view,  by  the  term 
"  issue  "  plaintiff  was  included  as  one  of  a  class.  (McLean  v. 
McLean,  207  N.  Y.  365.) 

The  result  is  reasonable.  It  saves  the  father  from  the 
reproach  of  ovo'looking  an  event  so  natural  as  a  posthumous 
heir.  Words  of  survivorship,  therefore,  should  not  be  held 
to  defeat  the  testator's  natural  purpose,  who  had  no  children 
when  he  executed  the  will.  It  would  multiply  words  for  those 
drawing  wills  to  require  at  this  day  a  further  term  to  enlarge 
the  expression  "  lawful  issue."  To  write  in  a  clause  "  whether 
aftw-bom  or  not "  hath  hitherto  seemed  needless,  and  without 
necessity  we  should  not  tend  to  incumb^  the  verbiage  of 
such  instruments. 

I  advise,  therefore,  to  reverse  the  order,  with  ten  dollars 
costs  and  disbursemiBnte,  and  to  sustain  the  demurrers. 

Jbnks,  p.  J^  Rich  and  Kelly,  J  J.,  concur;  Mills,  J., 
reads  f  <»*  affirmance. 

Mills,  J.  (dissenting)  : 

The  sole  question  here  is  whether  or  not  the  plaintiff  was 
I^ovided  for  or  mentioned  in  the  will,  and  that  depends  upon 
the  construction  of  the  4th  clause  of  the  said  will^  which  is  as 
follows: 

"  Fourth.  All  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  of  which  I  may  be  seized  or  possessed, 
or  to  which  I  may  in  any  manner  be  entitled,  I  give,  devise 
and  bequeath  to  my  wife  Elizabeth  M.  Holbrook  absolutely 
and  forever,  but  if  she  should  die  before  me  and  I  should 
App.  Div.~Vou  CXCIII.        19 
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leave  lawful  issue  then  I  give^  devise  and  bequeath  all  my 
said  residuary  estate  to  my  said  issue  jm  9birpe4  mA  not  per 
capita^  but  if  my  said  wife  should  die  Wore  me  and  I  should 
not  leave  any  lawful  issue  me  surviving,  then  I  give,  devise 
and  bequeath  my  said  residuary  estate  in  equal  shares  to  my 
surviving  brothers  and  sister,  the  lawful  issue  of  aliy  deceased 
brother  or  of  my  sister  to  take  the  share  per  stirpes  to  whicdi 
the  parent  would  have  been  entitled  if  living." 

In  brief,  that  clause  gives  the  property  absolutely  to  the 
testat(K''s  widow  if  she  survives  him,  but  provides  that  afctould 
^e  die  before  him  and  he  should  leave  lawful  issue  him  sur- 
viving ("me  surviving")  the  property  should  go  to  that 
issue,  and,  if  not,  then  to  testator's  surviving  brothers  and 
sister.  It  is  to  be  noted  that  in  the  first  part  of  that  alter- 
native provision,  viz.,  "  but  if  she  should  die  before  me  and  I 
.should  leave  lawful  issue  then  I  give,"  etc.,  the  impression  used 
is,  "  1  should  leave  lawful  issue;  "  whereas  in  the  second  part 
of  it,  namely,  '^  but  if  my  said  wife  should  die  before  me  a&d  I 
should  not  leave  any  lawful  issue  me  surviving,  tiien  I  give^" 
etc.,  the  words  "  me  surviving  "  w^e  added.  Still  I  think 
that  as  those  provisions  are  plainly  alternative  the  words  of 
survivorship  in  the  first  part  have  the  sanie  meaning  as  those 
in  the  second  part,  viz.,  "  me  siu^ving." 

While  the  learned  justice  at  Special  Term  wrote  no  o^^inidn, 
it  is  indicated  in  the  briefs  that  he  so  decided  upon  the  authority 
of  Stachelberg  v.  Stachelberg  (124  App.  Div.  232;  affd.,  upon 
opinion  of  Mr.  Justice  Scott  below,  192  N.  Y-  576).  Of 
course,  the  vital  question  is  whether  or  not  the  plaintiff,  the 
posthumous  child,  was  provided  for  or  mentioned  in  that 
clause  of  the  will.  It  is  well  settled  that  ^e  is  to  be  regarded 
as  such  if  she  comes  within  a  class  so  provided  iar  or  men- 
ticHied.  The  contention  of  the  appdlants  is  that  she  comes 
within  the  class  mentioned  therein  as  the  "  lawful  mum  "  of 
decedent.  Doubtless  that  would  be  true  if  the  expression 
were  used  in  that  class  absolutely,  tliat  is,  without  qualificar 
tion;  but  the  expression  is  with  qualification  by  the  term  ''  me 
surviving."  In  the  Stachelberg  Case  {supra)  the  proviaicm 
was:  "  In  case  of  the  death  of  my  said  wife  before  me,  leaving 
lawful  issue  her  surviving,  then  upon  my  death  the  interest  in 
my  said  estate  which  my  said  wife  would  be  entitled  to  take  if 
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Hving  shall  belong  to  such  issue  in  equal  proportions  "  (124 
App.  Div.  233);  and  it  was  held  that  the  reference  to  the 
children  in  the  provision  was  therein  limited  to  the  children 
who  sxxrvived  the  wife  and  thereafter  also  survived  him,  the 
testator,  and,  therefore,  excluded  the  plaintiff  who  was  bom  of 
the  wife  after  the  testator's  death.  The  Special  Term  in  the 
instant  case  has  in  effect  held  that  the  qualification  ''me 
surviving"  has  in  legal  effect  limited  the  reference  to  the 
children  who  actually  survived  the  testator  —  those  who  were 
living  at  tiie  tmteef  his  death;  and  tiuit,  therefore,  ^e  ref^- 
ence  excludes  and  thus  doee  ^^  embrace  the  class  of  posthumous 
children  to  which  plaintiff  belongs.  I  am  inclined  to  think 
that  this  contention  is  well  made;  and  that,  therefore,  the 
decision  at  Special  Term  was  correct.  In  Crocker  v.  MuUigan 
(164  Aw>.  Div.  711)  we  held  (Mr,  Justice  Thomas  writing  for 
the  coiurt)  thmt  vrbtn  the  testator  at  the  time  of  the  making 
of  the  will  had  three  chfldren  and  subsequently  another  was 
bom  who  survived  him*,  the  general  expression  "  our  children  " 
did  not  include  such  subsequently  bom  child.  Here  in  the 
instant  case  testator  had  no  child  when  he  made  the  will,  and, 
-  thar^ore^  I  wtnild  eoneid^  that  the  reference  to  his  ''  lawful 
issue ''  included  surii  issue  whenever  thereafter  bom,  except 
for  the  limitation  by  the  words  "  me  surviving."  That  view 
would  be  in  accord  with  the  decision  in  McLean  v.  McLean  (207 
N.  Y.  365).  The  question  here  is  not,  as  in  the  StacheJberg 
Case  (wipra),  as  to  a  limitation  to  a  survivorship  of  the  wife 
dying  before  the  husband  and  so  necessarily  excluding  his 
posthumous  child;  but  is  as  to  a  limitation  to  an  actual  sur- 
vivorship of  himself,  which  might,  of  course,  include  children 
by  a  subsequent  wife.  Except  for  the  words  "  me  surviving," 
I  would  hold  the  other  conclusion  and  advise  for  reversal. 

Hence  I  dissent  and  vote  to  afiSrm  the  order  appealed  from, 
with  ten  dollars  costs  and  disbursements. 

Ordor  reversed,  with  ten  dolkM  costs  and  disbursements, 
and  demurrer  susftainedi  with  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Central  Union  Trust  Company  of  New  York,  Appellant, 
Respondent,  as  Executor,  etc.,  of  John  Hales,  Deceased. 

Anna  Schwartz,  Appellant;  John  P.  Hales  and  Others, 

Respondents. 

Second  Department,  July  27,  1920. 

Willi  —  Teited  legftoy  daHned  —  tntsto  —  pexp^tnitlM  —  i^bmn  tmit 
trill  be  upheld  ia  purt. 

A  vested  legacy  is  a  legacy  given  in  such  terms  that  there  is  a  fixed  inde- 
feasible right  to  its  payment. 

Under  a  provision  in  a  will  that  money  left  in  trust  for  the  two  daughters  of 
the  testator  is  to  be  a  '*  vested  interest  in  each  of  them  on  their  respee^ely 
attaining  the  age  of  twenty-one  years  or  manrying  whicb  ■ball  flret  happen 
nevertheftess  to  be  held  by  the  said  eompany  upon  the  troMs  heceiaaftar 
declared  ooneeming  the  same/'  the  trust  veets  in  tnteeast  but  not  in.  posses- 
sion upon  the  happening  of  either  event  stated. 

A  trust  is  void  under  the  statute  against  perpetuities  which  is  for  the  two 
daughters  of  the  testator  for  life,  where  the  will  in  effect  provides  that  on 
the  death  of  either  of  the  beneficiaries  the  legacy  should  go  to  the  children 
of  such  beneficiary  by  exereiae  of  her  power  of  appointmcDt  until  aueh 
children  become  twenty-one  or  marry,  and  that  if  either  beneficiary  die 
without  issue  then  such  share  augments  the  share  of  the  surviving  bene- 
ficiary, and  that  in  defaiilt  of  appointment  the  fund  is  in  trust  "  for  all  the 
children  of  my  same  daughter  who  being  sons  attain  the  age  of  twenty-one 
years  or  being  daughters  attain  that  age  or  marry  in  equal  shaxes,"  and 
that  if  both  die  without  leaving  issue  the  whole  forma  part  of  the  resBduary 
estate. 

However,  the  illegal  part  can  be  separated  from  the  remainder  without 
doing  violence  to  the  testator's  design,  and,  therefore,  the  trust  should  be 
sustained  for  the  lives  of  the  daughters,  including  their  disposition  of 
their  shares  by  means  of  the  power  of  appointment. 

Jay  cox,  J.,  dissents  in  part. 

Reabgxjment  of  an  appeal  by  the  Central  Union  Trust 
Company  of  New  York  from  those  parts  of  a  decree  of  the 
Surrogate's  Court  of  Richmond  county,  entered  in  the  office 
of  the  clerk  of  said  court  on  the  12th  day  of  July,  1919,  settling 
and  passing  its  accounts,  and  construing  certain  parts  in  the 
will  of  decedent,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  Slst  day  of  July,  1919,  denying  the  motion  of 
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aaid  executor  to  resettle  the  aforesaid  decree.    (See  192  App. 
Div.  926.) 

Appeal  by  Anna  Schwartz  from  Uiat  part  of  an  order  and 
decree  of  the  Surrogate's  Court  of  Richmond  county,  entered 
ia  the  office  of  the  elerk  of  said  court  on  the  12th  day  of  July, 
1919,  disallowing  her  claim  for  personal  services  agaiost  the 
estate. 

The  testator,  J<^  HaleSi  died  on  March  24,  1915,  being 
then  a  resident  of  Bidbmond  county.  He  had  made  a  will 
wfaSe  in  Landon,  wjiich  was  admitted  to  probate  by  th^ 
Surrogate's  Cknurt  of  Richmond  county  by  decree  dated  June 
17,  1016,  on  which  letters  testamentary  were  issued  to  the 
said  trust  company.  Decedent  was  survived  by  his  son,  John 
P.  Hales,  and  two  daughters,  Violet,  who  has  since  married, 
and  Rose,  an  infant. 

The  will,  prepared  and  executed  in  London,  named  executors 
thereof  in  £n|^d,  besides  appointing  executors  in  the  United 
States;  among  the  latter,  only  the  trust  company  qualified. 

The  ebki  provisions  of  Uie  will  here  concerned  create  a 
trust  for  the  testator's  dauj^t^rs  contained  in  the  3d  and 
4th  paragraphs: 

''3.  And  I  dedare  that  the  said  Company  after  payment 
of  sueh  fnnoal  and  Testamentary  eq^nses  and  debts  as 
aforesaid  and  subject  to  such  power  of  postponement  of  sale 
shall  stand  possessed  of  the  net  produce  of  such  calling  in 
and  oonversion  and  ready  money  and  of  any  remitted  to  the 
aaid  Company  by  my  English  Executors  and  of  the  investments 
for  the  time  being  representing  the  same  in  trust  to  appropriate 
and  set  apart  a  sum  of  Ten  thousand  dollars  for  each  of  my 
daii^ta:8  Violet  Spieser  Hales  and  Rose  Catherine  Hales 
to  be  a  vested  interest  in  each  of  them  on  their  respectively 
attaining  the  i^  of  twenty-one  years  or  marrying  which 
shall  first  happen  nevertheless  to  be  held  by  the  said  company 
Upon  the  trusts  hereinafter  declared  concerning  the  same 
and  subject  thereto  I  declare  that  the  said  Company  shall 
stand  possessed  of  all  the  rest  residue  and  remainder  of  my 
estate  and  effects  and  of  the  investments  representing  the 
same  subject  to  the  i»roviso  next  hereinafter  contained  In 
trust  for  my  only  son  John  Prospere  Hales  absolutely  on  his 
attaining  the  s/gid  of  twenty  one  years. 
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'^  Provided  always  that  if  such  residuary  estate  shall  exoeed 
the  sum  of  Fifty  thousand  dollars  then  I  give  the  eKcess  over 
such  sum  of  Fifty  thousand  dollars  unto  the  said  Company 
In  trust  as  to  two  third  parts  thereof  for  tiie  beDeftt  of  my 
said  daughters  in  equal  shares  so  and  in  sudi  manner  as 
though  it  had  formed  part  of  the  share  hereinbefore  directed 
to  be  set  apart  for  themi  and  be  subject  to  all  the  trusts  and 
provisions  hereinafter  declared  with  reCer^ce  to  ibe  same 
And  as  to  the  remaining  one  third  put  thereof  In  trust  Uk 
my  said  son  absolutely  <m  his  attainihg  the  age  of  twe&ty-^tfie 
years. 

^'  4.  And  I  declare  that  the  said  Company  shall.  d;and 
possessed  of  each  of  the  said  sums  of  Ten  thousand  dollars 
hereinbefore  directed  to  be  appropriated  or  set  apart  for  my 
said  daughters  respectively  Upon  trust  that  the  said  Company 
shall  invest  the  same  with  liberty  to  vary  such  investments 
from  time  to  time  at  their  discretion  until  my  said  daught«s 
or  daughter  shall  attain  a  vested  interest  and  tb«ii  with  their 
or  her  consent  in  writing  and  shall  stand  ipossessed  el  the 
same  and  the  investments  thereof  Upon  the  trusts  following 
that  is  to  say  In  trust  to  pay  the  income  thereof  respectively  to 
the  daughter  for  whom  the  same  shall  have  beoi  appropriated 
as  aforesaid  dining  her  life  and  so  that  if  sad  wh&  sudti 
daughter  shall  be  under  coverture  the  same  shall  be  fw  her 
separate  use  without  any  power  for  such  dauf^ter  to  dispose 
thereof  in  the  way  of  anticipation  and  from  and  after  hat 
decease  In  trust  for  such  child  children  or  remoter  issue  of  my 
same  dau^ter  in  such  shares  (if  more  than  one)  and  in  such 
manner  as  she  shall  by  deed  or  will  appoint  And  in  default 
of  such  appointment  and  so  far  as  any  siich  appointmoit 
shall  not  extend  In  trust  for  all  the  children  ci  my  same 
daughter  who  being  sons  attain  the  age  of  twenty-one  yeats 
or  being  daughters  attain  that  age  or  marry  in  equal  shares 
and  if  there  shall  be  only  one  such  child  the  whole  to  be  in 
trust  for  that  one  child  But  so  that  no  such  child  ndio  or 
any  of  whose  issue  shall  take  any  share  tmder  such  appoint* 
ment  shall  take  any  share  of  the  ui»pp(»nted  part  oi  the 
said  legacy  without  brin^g  the  share  or  shares  appointed  to 
him  or  her  or  to  his  or  her  issue  into  hotchpot  and  accounting 
for  the  same  accordingly  imless  the  dau^ter  making  such 
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appointoient  sl^  thereby  direet  the  contrary  And  in  case 
there  shall  be  no  issue  of  my  same  daughter  in  whom  the 
same  sum  so*  appropriated  and  set  apart  or  the  investments 
representing  the  same  shall  become  absolutely  vested  imder 
the  trusts  aforesaid  then  and  in  such  case  and  subject  to  the 
said  trusts  the  said  sum  or  the  investments  for  the  time  being 
representing  the  same  shall  go  to  augment  and  form  part  of 
and  be  subject  to  the  trusts  of  the  share  of  my  other  dauj^ter 
if  then  living  or  having  died  shall  leave  issue  living  at  the 
death  of  the  daughter  so  dying.  But  if  both  of  my  said 
daughters  shall  die  mthout  leaving  issue  them  surviving  then 
the  whole  of  such  siun  so  appropriated  and  set  apart  as  the 
share  of  my  said  daughters  shall  fall  into  and  form  part  of 
my  residuary  Estate." 

The  learned  surrogate  held  that  upon  each  daughter  attain- 
ing majority  or  marrying,  the  corpus  of  the  said  trust  fund 
should  vest  in  possession,  to  be  paid  over  to  her  by  the  trustee* 
He  also  rejected  the  Schvrarta  claim. 

Botii  the  trustee  and  the  claimant  Schwartz  have  appealed. 

Albert  Stickney  [Francis  C.  Nickerson  with  him  on  the  brief], 
for  the  appellant  Central  Union  Trust  Company  of  New  York. 

Benjamin  L.  BtatweUy  for  the  app^nt  Anna  Schwartz. 
Wesley  M.  Messersmithj  for  the  respondents. 

I^iriNAM,  J.: 

The  <fe6ree  under  review  laid  stress  on  the  provision  that 
each  $10|000  legacy  in  iarust  is  to  be  a  "  vested  interest  in 
eaeh  of  them  on  thdr  respectively  attaining  the  age  of  twenty- 
one  years  or  marrying  which  shall  first  happen  nevertheless 
to  be  held  bjr  the  said  company  [no  punctuation  here]  Upon 
the  trusts  hereinafter  declared  coneeming  the  same."  A 
vested  lega^  is  '^  a  legacy  gLven  in  sudi  terms  that  there  is 
a  fixed,  indefeasible  right  to  its  payment."     (Standard  Diet.) 

In  Matter  of  Payne  (26  Beav.  556)  the  testator  made  a 
provision  for  his  daughter's  children,  making  the  time  of 
vesting  differ  according  to  sex.  To  the  daughters,  it  was 
prescribed  as  the  age  of  twenty-one,  or  day  of  marriage  — 
when  the  share  or  parts  of  shares  -'  shall  become  a  vested  and 
transferable  interest  in  each  of  the  children  of  my  said  dau^ter/' 
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This  declaration,  that  this  legacy  vebts^  fits  in  with  the 
eizpreBsion,  ^'  on  their  respectively  attaining  the  age  of  twenty- 
one  years.''  "  Attaining  "  had  a  technical  meaning  whmi  so 
used.  "  And  if  a  contingent  l^acy  be  left  to  any  one,  as 
fchen  he  attains,  or  if  he  attains,  the  age  of  twenty-one,  and 
he  dies  before  that  tune,  it  is  a  lapsed  l^aey."  (2  Black. 
Com.  ♦SIS.) 

In  Edmondstan'a  Estate  (L.  R.  5  Eq.  Cas.  389),  Page  Wood, 
V.  C.  (afterwards  Lord  Haiherlet),  remarked  that  the  word 
"  vested  "  is  to  be  interpreted  as  meaning  ^' '  f  ^ee  from  all 
contingency.'  But  the  word  at  the  s%me  time  is  a  flexible 
word.  It  has  been  ccMistrued  to  mean  indef^asibly  vested,  as 
contrasted  with  being  vested  subject  to  some  defeasance  of 
interest."     (P.  396.) 

Hence  this  expressicm  "  vested "  is  here  important  only 
in  the  possibilities  of  a  daughter  dying,  or  being  married, 
before  she  becomes  twenty-one.  The  testator  merely  made  a 
declaration  that  the  interests  of  the  dau^ters  b^ore  the 
age  of  twenty^one,  or  prior  to  their  several  marriages,  should 
not  vest  or  be  transferable.  When  they  attain  mcgority  or 
marry,  the  trusts  vest  in  interest  but  not  in  possession. 

In  my  view,  this  will  intended  the  following: 

(a)  To  put  a  $10,000  legacy  in  trust  for  each  daughter  for 
her  lifetime.  After  the  "  vesting  "  she  was  to  be  consulted 
when  investments  should  be  changed. 

(b)  On  cither's  death,  that  it  should  go  to  the  children  of 
such  deceased  dau^ter,  by  exercise  of  her  pofwett  of  appoint- 
ment, until  such  children  become  twenty-<me,  or  marry. 

(c)  If  either  daughter  die  with  no  issue,  then  such  share 
augments  the  share  of  surviving  sist^. 

(d)  In  default  of  appointment  the  fimd  is  in  trust  "  for  all 
the  children  of  my  same  dau^ter  who  being  sons  attain  the 
age  of  twenty-one  years  or  being  daughters  attain  that  age 
or  marry  in  equal  shares." 

(e)  If  both  die  without  leaving  issue,  the  whole  forms  part 
of  the  residuary  estate. 

This  attempt  to  extend  a  trust  beyond  two  lives,  being 
thus  in  contravention  of  the  Statute  against  Perpetuities^ 
should  not  be  sustained.  (See  Pars.  Prop.  Law,  §  11.)  How- 
ever, the  ill^al  part  can  be  separated  from  the  t^aksindar 
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without  dabg  violeiioe  to  the  teBtatar^s  design.  This  ulterior 
limitation,  though  invalid,  will  not  be  allowed  to  invalidate  the 
primaiy  life  estates;  but  such  excess  will  be  cut  off  from  a  trust 
which  is  not  an  entirety.  {KaLish  w.  Kcdiah,  166  N-  Y.  368; 
Schlereth  y.  Schlerethy  173  id.  444;  Matter  of  Cdegrwe,  221  id. 
455;  Matter  ofSUOnfy  229  id.  396, 403.) 

It,  theref<Nre,  follows  that  the  trust  should  be  sustained  for 
the  lives  of  the  daughters,  including  their  disposition  of  their 
shares  by  means  of  the  power  of  appointment  so  that  in  that 
r^ard  the  decree  of  the  Surrogate's  Court  should  be  modified. 

The  decree  should  be  sustained  in  its  disallowanee  ci  the 
claim  of  the  appellant  Schwartz. 

As  thus  modified,  the  decree  is  affirmed,  with  the  costs  of 
this  appeal  of  the  trustee  and  of  the  children  payable  out  of 
the  estate. 

Rich,  Blackmar  and  Kelly,  JJ.,  concur;  Jaycox,  J., 
dissents  except  as  to  the  disallowance  of  the  claim  of  Anna 
Schwartz,  as  to  which  he  concurs. 

Decree  of  the  Siurogate's  Coiui;  of  Bichmond  coimty 
modified  on  reargument  in  aecordance  with  opinion,  and  as 
modified  aflSrmed,  with  costs  payable  out  of  the  estate. 


The  People  of  the  State  of  New  York  ex  rel.  The 
Long  Island  Railroad  Company,  Appellant,  Respondent, 
V.  State  Board  op  Tax  Commissioners  and  the  City 
OF  New  York,  Respondents,  Appellants. 

Second  Department,  July  27,  1920. 

Tftxation  —  assessment  of  special  f ranehises  of  railroad  at  crossings 
—  certiorari  to  reiiew  —  petition  —  sufficiency  where  reduction 
a^ked  on  ground  of  otertaluation  and  Inequality  —  waiver  of 
requirements  of  statute  —  railroad  crossings  occupied  before  high- 
wagr  leid  out  —  relief  denied  wiMre  relator  fails  to  point  out  such 
eroesings  —  assessment  of  speetal  firanohise  as  to  suoh  eroeslligi 
not  void. 

A  petition  for  a  writ  of  eertiorari  to  review  assessments  for  taxation  of 
special  ftranehises  must  oonform  *'  so  far  as  praotioable  "  with  th4  t^iviHf^ 
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meats  of  the  statute  for  the  reriew  of  SiSfleBssEiezitB  for  Jbeal  tamtion  in 
the  differeut  tax  districts;  strict  conformity  with  the  statute  in  prooeediags 
to  review  assessments  of  s];>ecial  franchises  is  not  required. 

A  complaint  made  to  the  tax  commissioners  on  grievance  day  and  a  petition 
for  a  writ  of  certiorari  to  review  the  assessment  of  special  franchises  of 
a  railibad  at  highway  or  street  crossings  on  the  ground  of  overvaluation 
of  the  tangible  property,  wfaieh  assert  overvahiations  genera&y,  are 
suflcient,  where  the  aa^esBm^Lt  for  efMhioroasisg  is  not  separately  stated; 
the  complaint  and  p<9tition  oomi^ed  with  the  statute  so  f iff  ae  loaetiuDabla 
and  this  is  all  that  the  law  requires. 

The  same  rule  applies  to  the  claim  for  reduction  for  bridges  carrying  high- 
ways across  the  tracks,  for  there  was  no  way  in  which  the  relator  could 
have  known  whether  or  not  the  value  of  wxUb.  bridges  had  been  inolnded, 
or,  if  so,  the  amount  thereof. 

A  petition  for  a  writ  of  certionuri  to  review  the  assessment  of  q;»eoial  frandiiaes 
on  the  ground  of  inequality  in  the  assessment,  which  alleges  mer^  that 
the  assessment  is  unequal  in  comparison  with  the  assessments  made  on 
similar  property  appearing  in  the  assessment  roll,  is  not  sufficient,  for 
section  250  of  chapter  908  of  the  Laws  of  1896  (now  Tax  Law,  \  290) 
requires  specifically  that  instances  of  inequality  be  stated,  and  the  extent 
thereof,  and  that  the  relator  is  or  will  be  injured  by  such  unequal 
assessment. 

There  was  no  waiver  of  the  requirements  of  the  statute  where  the  petition 
and  writ  were  aoeepted  merely  as  initiating  a  proceeding  seeking  to  have 
the  whole  assessment  declared  lUegait  and  the  return  to  the  writ  was  made 
to  meet  that  issue. 

While  certain  crossings  which  the  relator  occupied  before  the  highway  was 
laid  out  were  not  subject  to  assessment,  relief  was  properly  denied  to  the 
relator,  as  it  failed  to  point  out  either  in  the  complaint  before  the  tax 
board  or  in  the  i)etition  for  the  writ,  the  crossings  over  which  it  had  prior 
ooQupancy. 

The  tax  commissioners  in  assessing  a  speeial  franchise  an  eroasings  which 
the  relator  occupied  before  the  highway  was  laid  out  were  acting  within 
their  jurisdiction,  and  the  assessment  as  to  such  crossings  was  not  void* 
and,  therefore,  the  steps  which  the  law  prescribed  as  a  condition  to  cor- 
recting a  valid  assessment  should  have  been  taken  by  the  relator. 

Cboss-appeals  by  the  State  Board  of  Tax  Commissioners 
and  the  City  of  New  York,  as  intervenor,  on  th^  one  side, 
and  the  relator,  the  liong  Island  Raihroad  CQ09>any,  on  tbe 
other,  from  a  final  order  of  the  Supreme  Court,  made  at  the 
Kings  County  ^aeeiai  Term  and  entered  in  the  ofHceof  Ihe  cderk 
of  the  county  c*  Kings  on  the  12th  day  of  July,  1919,  ^vhich 
reduced  the  assessment  upon  special  franchises  of  the  relator 
in  the  boroughs  of  Kings  and  Queeos  in  the  dty  of  New  York 
for  the  year  1908. 
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The  State  Board  of  Tax  Commissionera  uid  the  eity  of 
New  York  claim  that  the  protests  of  the  relator  on  grievance 
day,  and  the  petition  for  the  writ  were  so  f ataliy  defective 
for  non-coxnplianee  with  the  requirements  of  the  statute 
that  the  court  was  without  power  to  reom^e  evidence  or 
grant  relief.  The  relator  in  its  appeal  claims  that  the  court 
erred  in  refusing,  to  allow  to  it  the  amoimt  assessed  for 
certain  special  franchises  in  street  crossings  which  were  not 
subject  to  tax,  because  of  prior  occupancy  by  the  railroad 
company. 

Alfred  A.  Gm^dner  [Joseph  F.  Keany  with  him  on  the  brief], 
f(xr  the  relator,  appellants 

Martin  Saote  [Charles  D.  NeyOtm,  Attomey-Oemral^  and 
Charles  R.  McSparren  with  him  on  the  brief],  for  the  appellaot 
State  Board  of  Tax  Commiwiicmera, 

William  H.  King  [John  P.  Q*Brieny  Corporation  Cofunsd, 
Bugem  ¥by  and  Paeui  F.  Larzer  with  him  on  the  brief],  for  the 
intervencn:,  appellant. 

Bl^CKMAA,  J.: 

The  statutes  of  the  State  have  provided  a  method  for  the 
review  by  certiorari  of  assessments  for  taxation,  but  have 
prescribed  certain  conditions  which  must  be  complied  with 
by  the  relator  to  entitle  it  to  the  writ.  The  requirements 
relate  to  the  fbml  of  the  complaint  made  to  the  Commissioners 
on  grievance  day  and  to  the  form  of  the  petition  to  the  court 
for  the  writ.  Many  deeiaiond  have  been  rendered  regarding 
the  statutory  requirements  as  to  the  form  of  the  c<Hnplaint 
and  petition.  They  are  difficult  to  reconcile;  but  fortunately 
for  me  it  is  not  neeessaiy  to  do  so  for  the  purposes  of  thi? 
ease. 

These  statutory  provinons  when  enacted  applied  to  assess- 
ments for  local  taxation  in  the  different  tax  districts.  Special 
franchise  taxation  was  not  then  known.  When,  however,  the 
i^stem  of  taxation  of  special  franchises  was  adopted,  these 
requirements  were  made  applicable  to  proceedings  to  review 
assessments  therein  only  '^  so  far  as  praoHeahleJ^    (Laws  of 
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1899,  chap.  712,  §§  U,  45;*  Laws  of  1896,  chap.  908,  §§  36, 
250.)  This  is  equivalent  to  a  l^slative  declaration  ^t  it 
may  not  be  practicable  to  require  strict  conformity  to  the 
statute  in  proceedings  to  review  assessments  of  special  fran- 
chises. The  concrete  question  in  this  case  is,  therefore, 
whether  the  relator  has  met  these  requirements  ''  so  far  as 
practicable." 

The  requirements  are*  that  the  complaint  on  grievance  day 
shall  specify  the  respect  in  which  the  assessment  c<Hnplained 
of  is  incorrect  (Laws  of  1896,  chap.  908,  §  36;  now  Tax  Law, 
§  37 1),  and  that  the  petition  for  the  writ,  if  the  claim  is  illegahty, 
shall  specify  the  grounds;  if  erroneous  by  reaacm  of  overvalua- 
tion, the  extent  of  such  overvaluation;  if  unequal,  the  instances 
in  which  such  inequality  exists,  the  extent  thereof,  and  stating 
tiiat  he  is  or  will  be  injured  thereby.  (Laws  of  1896,  chap. 
608,  §  250;  now  Tax  Law,  §  290.  f) 

This  proceeding  concerns  the  assessment  for  the  year  1906. 
Apparently  when  the  complaint  was  made  the  legality  of  the 
whole  assessment  was  attacked,  and  the  petition  for  the  writ 
tendered  that  issue.  The  decision  of  the  Court  of  Appeals  in 
People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  WoodOmry  (203 
N.  Y.  167)  finally  affirmed  the  legaUty  of  the  assessment;  and, 
a  general  allegation  of  overvaluation  and  inequality  having 
been  found  in  the  petition,  the  proceeding  was  brought  to  trial 
in  1918. 

I  am  of  opinion  that  on  the  subject  of  overvaluation  the 
complaint  and  petition  complied  with  the  statute  ''  so  far  as 
practicable." 

The  defendants  did  not  give  the  assessment  for  each  crossiiig 
separately,  but  in  bulk  for  certain  groups.  They  were  justified 
in  this  course  by  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Oourley  (198  N.  Y.  486),  although  that  case  decides  squareiy 
that  each  street  crossing  is  a  separate  franchise.    But  the  result 

*8ee Tax  Law  (Gton.  Lam,  ehap,  24;  LBi¥f  of  1896,  ebap.  908),  fl  44, 
1.5,  added  by  LAweof  1809,  ohi^.  712,  as  zes|X90tirely  amd.  by  Laws  of  1906, 
ohap.  458,  aiid  Laws  of  1900, .  chap.  254;  now  Tax  Law  (CoiLwd.  Laws, 
ohap.  60;  Laws,of  1909,  chap.  62),  i  45a,  as  added  by  Laws  of  1916,  chap. 
334;  smoe  amd.  by  Laws  of  1920,  chap.  648;  Tax  Law,  |  46,  as  amd.  by 
Laws  of  1918,  chap.  278.-^  fKsp. 

t  Amd.  by  Laws  of  1916,  chai^.  SSS.^  [Rep. 
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was  that  the  relator  did  not  know  until  the  return  to  the 
writ  the  amount  of  the  assessment  on  each  special  franchise, 
nor  how  much  was  due  to  the  valuation  of  the  tan^ble  property 
and  how  much  to  the  mtangible  right.  It  is  obvious  that 
it  is  practically  impossible  to  review  the  valuation  of  the 
intangible  right.  Such  ri^t  has  no  market  value.  The 
conditions  surroimding  each  crossing  are  different.  The  net 
earnings  rule,  so  useful  in  certain  cases  {People  ex  rel.  Third 
Ave.  R.  R.  Co.  v.  Tax  Comrs.,  212  N.  Y.  472),  is  not  applicable, 
for  it  is  impossible  to  say  what  portion  of  a  railroad's  income 
is  earned  by  crossing  pubUc  highways.  The  application 
tables  annexed  to  the  return  which  show  the  method  employed 
by  the  board  indicate  also  the  difficulties  attending  a  review. 
The  relator  did  not  seek  to  challenge  the  valuation  of  the 
intangible  right;  but  its  complaint,  which  both  the  defendant 
and  the  intervenor  concede  to  be  well  taken,  related  to  the 
valuation  of  the  tangible  property  which  is  part  of  the  special 
franchise.  The  relator,  however,  did  not  know  what  that 
valuation  was,  dther  when  it  made  its  protest  or  when  it 
presented  the  petition  for  the  writ.  The  relator  could  not, 
therefore,  specify  in  its  complaint  the  respect  in  which  the 
assessment  complained  of  was  incorrect  as  to  valuation. 
It  is  difficult  to  see  how  it  could  do  more  than  to  assert  over- 
valuations generally,  and  this  is  what  it  did.  Neither  could 
it,  without  knowing  what  the  valuation  was,  state  in  its 
petition  for  the  writ  the  extent  of  such  overvaluation.  The 
protest  and  petition  complied  with  the  statute  so  far  as  was 
practicable,  and  this  is  all  that  the  law  required.  This  was, 
I  think,  in  substance  what  the  learned  justice  at  Special 
Term  decided.     (See  104  Misc.  Rep.  234.) 

The  same  reasoning  appfies  to  the  claim  for  reduction  for 
bridges  carrying  highways  across  the  tracks,  for  there  waa 
no  way  in  which  the  relator  could  have  known  whethar  or 
not  the  value  of  such  bridges  has  been  included,  or,  if  so,  the 
amount  thereof;  and  this  element,  as  the  learned  justice 
properly  said,  may  be  considered  under  the  head  of  over- 
valuation. 

I  cannot  think,  however,  that  the  petition  was  sufficient  to 
present  the  issue  of  inequality.  The  observance  of  the  require^ 
ments  <rf  section  250  of  chapter  908  of  the  Laws  of  1896  seems 
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to  me  entirely  practicable.  The  rdator  claimed^  as  it  wad 
developed  on  the  trial,  that  it  was  aseeBsed  at  full  value, 
whereas  other  real  property  was  assessed  at  ei^ty-nine  per 
cent  of  its  real  value.  If  so,  the  relator  pays  more  than  its 
fair  proportion  of  taxes  and  is  injured  by  the  inequality. 
The  requirement  of  the  statute  is  that  when  the  claim  is  that 
the  assessment  is  imequal  in  that  it  has  been  made  at  a  highi^ 
proportionate  valuation  than  the  assessment  of  oth^  prop- 
erty on  the  ^lame  roll  by.  the  same  officers,  the  petition  must 
q;>ecify  the  instances  in  which  si^ch  inequality  exists,  and 
the  extent  thereof^  and  state  that  the  petitioner  is  or 
will  be  injured  thereby.  I  appreciate  the  difficulty  of 
meeting  the  requirement  that  instances  of  inequality  be 
stated,  where  the  real  question  is,  not  whether  there  are  such 
instances,  many  or  few,  but  whether  the  assessment  is  so 
unequal  with  the  g^eral  average  of  assessment  o|  the  tax 
district  that  the  relator  is  compiled  to  pay  more  than  its 
fair  share,  and  thus  is  injiu^.  But  certamly  it  was  a$  prac- 
ticable in  this  case  as  in  any  to  specify  instances,  and  it  was 
certainly  practicable  to  state  the  extent  of  the  inequality  and 
tibe  conclusion  that  the  relator  is  injured.  There  is  nothing 
in  the  petition  but  the  statement  in  substance  that  the  assess- 
ment is  unequal  in  comparison  with  the  assessments  made 
by  the  said  board  on  similar  prq[)erty  appearing  in  the  assesa* 
ment  roll,  and  also  with  the  assessment  on  other  real  estate 
in  the  boroughs  of  Brocddyn  and  Queens  in  the  city  of  New 
York.  This  does  not  satisfy  the  statute.  Nor  ^aa  theK  a 
waiver  of  such  requirements.  The  petition  and  writ  w^e 
accepted  as  initiating  a  proceeding  seeking  to  have  the  whole 
assessment  declared  illegal,  and  the  return  was  maxie  to  meet 
that  issue.  There  is  nothing  to  indicate  an  intent  to  waive 
a  compliance  with  the  statute  necessary  to  present  any  other 
claim. 

The  relator  claims  that  certain  of  the  crossings  whkh  it 
occupied  before  the  highway  was  laid  out  were  not  subject  to 
assessment.  This  claim  is  Qorrect  {People  ex  rel.  N.  Y.  G.  A  H. 
R.  it.  R.  Co.  V.  Woodbury,  supra),  but  the  learned  justice  at 
Special  Term  denied  reUef  in  this  respect  on  account  of 
insufficiency  of  the  petition.  It  was  unquestioni9i.bly  practi- 
cable for  the  petitioner  to  point  out,  both  in  the  complaiiit 
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before  the  board  and  the  petition,  the  crossings  over  which 
it  had  prior  occupancy;  and  its  failure  to  do  so  justiGed  the 
court  in  withholding  relief  in  this  respect.  The  claim  of 
relator  thiU^  audi  ajseeasments  wcare  without  jurisdiction,  wd 
timt,  therefore,  the  steps  which  the  law  prescribed  as  a  condition 
to  correcting  a  valid  assessment  were  imnecessary,  cannot 
be  sustained.  The  Commissioners  were  not  acting  without 
jurisdiction.  They  had  general  jurisdiction  over  the  subject 
of  assessment  of  qpedal  franchises.  Whether  certain  street 
eroesings  wane  subject  to  asseflBment  or  not  depended  oa 
ascertamment  of  the  facts  as  to  prior  oeonpaney.  They  had 
in  the  first  instance  power  to  detenmne  these  facts,  and  their 
act  in  including  the  crossings  of  which  the  relator  had  prior 
occupancy  was  iK>t  an  act  void  because  beyond  their  jurisdic- 
tion, but  was  error  whioh  could  be  corrected  only  in  the 
manner  provided  by  law  for  reviewing  the  assessment. 

The  final  order  is  modified  by  increasing  the  assessment  by 
adding  thereto  the  amo\mt  deducted  by  order  of  the  court 
for  inequality,  and  as  modified  affirmed,  without  costs. 

Jbnks,  p.  J.,  MruAf  Putnam  and  Jatcox,  JJ.,  concur. 

Final  order  modified  by  increasing  the  assessment  by  adding 
thereto  the  amount  deducted  by  order  of  the  court  for 
inequality,  and  as  modified  affirmed,  without  costs.  Settle 
cordtf  before  Mr.  Justice  Blackmar. 


HofiB  Roth,  Respondent,   v,   Thb  Adirondack  Compant, 

Appellant. 

Seoond  Depi^rtQient,  July  27,  1020. 

Msster  and  sammt  —  negligence  —  action  by  hotel  waitress  for 
injiiitoi  feeelTed  by  otertaming  of  hotel  bus  in  which  she  was 
xUUng  dnrinc  time  outrides  o&  bus  as  part  consideration  for 
sorrices  —  feUow^senrant  doctrine  not  apiiUoable  —  Workmen's 
Compensation  Law. 

In  an  addon  to  reoover  damages  for  injuries  reoeived  by  the  plaintiff  while 
ridinr  in  the  deflsndant^s  motor  bus  it  appeared  that  the  plaintiff  was 
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engiiged  by  the  defendant,  by  the  month,  to  work  as  a  waitress  in  its  hotel, 
and  that  as  a  part  of  her  pay  she  was  given  the  privilege  of  riding  in  the 
defendant's  motor  bus  to  and  from  an  adjoining  village  without  charge; 
that  after  her  work  as  waitress  was  completed  at  about  two  o'dook  in  the 
afternoon  her  time  was  her  own  up  to  about  six  o'olook  when  she  begaa 
work  in  preparation  for  the  evening  meal;  that  during  suoh  period  of 
time  in  the  afternoon  when  she  was  not  engaged  in  work  for  the  defend- 
ant she  rode  to  a  neighboring  village  on  the  defendant's  motor  bus  and  on 
the  return  trip  the  bus  overturned,  through  the  negligence  of  the  driver, 
injuring  the  plaintiff.  In  the  ordinary  course  she  would  have  reached  her 
dormitory  about  two  hoTirs  before  she  was  obliged  to  report  for  duty. 

HM,  on  all  the  evidenoe,  that  while  the  plaintiff  was  hired  by  the  month 
and  in  one  sense  continued  in  defendant's  employment  wherever  she  mii^t 
be,  still  at  the  time  of  the  accident  she  was  not  engaged  in  defendant's 
work  and  she  was  not  a  feUow-servant  with  the  driver  of  the  defendant's 
motor  bus. 

As  the  injury  occurred  while  the  plaintiff  was  off  duty  she  was  not  compelled 
to  seek  compensation  for  her  injuries  under  the  Workmen's  Compensation 
Law. 

Appeal  by  the  defendant,  The  Adirondack  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  16th  day  of  January,  1920,  upon  the  verdict  of  a  jury 
for  $1,400,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  27th  day  of  January,  1920,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Edward  P.  Mowton  [WiUiam  M.  Wherry^  Jr,,  with  him  on 
the  brief],  for  the  appellant. 

Samuel  Oreenbaum,  for  the  respondent. 

Eellt,  J»: 

The  appellant  argues  that  at  the  time  of  the  accident  on 
August  26, 1918,  the  plaintiff  was  its  employee  engaged  in  its 
service;  that  the  negligence  of  the  drivCT  of  the  automobile  in 
which  she  was  riding  was  the  negligence  of  a  fellow-servant 
for  which  defendant  was  not  liable,  and  that  the  plaintiff  must 
seek  compensation  for  her  injuries  from  the  State  Industrial 
Commission  under  the  Workmen's  Compensation  Law. 

We  think  that  on  the  evidence  in  this  case  the  plaintiff 
was  not  engaged  in  the  work  of  the  defendant  at  the  time  of 
the  accident,  and  that  the  driver  of  the  automobile  wu  not 
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her  fdlow-Borant.  Under  her  contract  of  employment  she 
was  engaged  as  a  waitress  at  the  White  Face  Inn,  and  hiar 
hours  of  work  and  tl^  labor  which  she  was  oigaged  to  perf  <»rm 
were  specified,  ^e  slept  in  a  dormitory  iq>on  the  hotel 
grounds.  She  reported  tor  duty  at  seven  o'clock  in  the 
morning.  Her  work  was  in  the  dioing-roam  of  the  hotel. 
Before  the  dining*room  doors  opened  for  breakfast  she  swept, 
dusted,  filled  the  water  bottles  and  prq)ared  the  tables  to 
which  she  was  assigned.  The  doors  opened  at  e^t  o'clock 
and  she  waited  upon  the  guests  until  the  dining-room  closed 
at  half-past  nine,  when  she  cleaned  up,  changed  tilie  taUe 
iin^a  and  did  whatever  side  work  was  necessary  and  was 
through  at  ten  o'clock.  She  testifies,  and  there  is  no  contra- 
diction, that  from  ten  o'dock  until  noon  she  was  on  her  own 
time.  She  went  to  her  room,  went  out  for  a  walk  or  followed 
her  own  inclination,  doing  no  wcnrk  for  the  def aidant  until 
noon,  when  she  again  reported  for  lunch  in  the  hdp's  dining* 
room.  She  says:  ''Once  out  of  the  dining-room  I  was  through 
until  hmch  time.''  Her  lunch  occupied  her  from  twenty 
minutes  to  half  an  hour.  She  then  went  over  to  the'  hotel  and 
repeated  her  preparation  of  the  tables  until  the  doors  opened 
and  the  guests  came  in  at  one  o'clock  She  waited  on  the 
tables  until  the  guests'  lunch  was  over.  The  dining-room 
doors  closed  at  two  o'clock.  Sometimes  her  work  was  com* 
pleted  at  two  o'clodc,  approximatdy  she  was  through  by  a 
quarter  after  two.  She  was  not  required  to  rq>ort  for  work 
again  until  six  o'clock  in  the  evening  for  dinner.  From  the 
time  she  left  ihe  dining-room  after  lunch  she  did  no  work  in 
the  dining-room  or  m  any  part  of  the  hotel  and  she  was  never 
requested  to  do  any  work.  Her  time  was  her  own  up  to  six 
o'clock. 

When  die  was  employed  she  was  promised  eighteen  dollars 
a  month  with  room  and  board,  and  in  addition  the  defendant 
•agreed  that  if  dining  her  off  hours  she  desired  to  visit  the 
neighboring  village  of  Lake  Placid  she  would  be  given  free 
trai^gportation  upon  the  hotel  bus  runnii^  regularly,  for  the 
convenience  of  the  guests  between  the  hotel  and  the  railroad 
station  in  the  village.  She  was  required  to  obtain  a  pass  or 
ticket  at  the  hotel  office,  which  she  surrendered  to  the  chauffeur 
A».  Drv.--  Vol.  CXCHI        20 
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operating  the  defendant's  bus.  He  testified  that  every  oat 
riding  on  the  bus  must  pay  fare,  have  the  ride  charged  at  the 
hotel  office  or  produce  a  pass.  He  said:  ''  The  hdp  had  to 
[pay]  if  they  didn't  have  a  pass,  and  the  guests/' 

On  the  afternoon  of  the  accident,  having  completed. her 
work  at  two  o'clock,  and  being  off  duty  until  mx,  she  decdred 
to  do  some  personal  shopping  in  the  village  and  applied  for 
and  obtained  a  bus  pass.  She  eniered  the  bus  with  four 
otiiier  waitresses.  The  wife  of  the  manager  of  the  hotel  was 
also  a  passenger.  The  bus  was  on  one  of  its  regular  trips  to 
the  railroad  staticm.  She  rode  to  the  village  where  fiim  atii^ted 
with  the  other  pass^igers,  the  bus  going  on  to  the  steiioa  in 
chai^  of  the  chaiiff eur  with  the  hotel  pc»ier  to  meet  an  incom^ 
ing  train.  On  its  return  from  the  railroad  station,  the  plaintiff 
and  her  companions  boarded  the  bus  in  the  village  and  it 
proceeded  towards  the  hoiel,  some  three  miles  away.  This 
was  between  half-past  three  and  four  o'clock  in  the  afternoon. 
In  the  ordinary  course  the  plaintiff  would  have  reached  h^ 
dormitory  about  four  o'clock,  leaving  her  about  two  hours 
free  time  before  she  was  obliged  to  report  for  duty.  Between 
the  vill^e  and  the  hotel  the  bus  turned  over  and  the  plaintiff 
received  injuries  for  which  she  has  recovered  a  verdict  upon 
her  allegation  that  they  were  occasioned  by  ne^genee  (m  the 
part  of  defendant  and  without  fault  on  her  own  part.*  There 
was  evidence  justifying  a  fiaiding  by  the  jur^  that  the  acddient 
was  occasioned  by  the  carekasness  of  the  chaTidFeur  in  driving 
the  bus  on  the  return  trip. 

Upon  the  evidence  in  the  case  I  think  that  While  it  is  true 
that  plaintiff  was  hired  by  the  moiiUi,  and  ia  one  smse  con^ 
tinued  in  defendant's  emplojmaent  whorervrer  aheioight  be,  still 
at  the  time  of  the  accident  she  was  not  engaged  in  defendant's 
work  and  she  was  not  a  fellow^servajit  with  the  driver  of  the 
hotel  bus.  Her  shopping  trip  to  the  village  wa6  no  part  of 
her  duty  as  defendant's  employee.  Her  time  was  her  own.  In 
pursuance  of  its  ccmtract  the  defendant  was  ttiansporting  her 
between  the  village  and  the  hotel.  She  was  f reie  to  go  to 
Lake  Placid  village  to  shop  or  to  stay  in  her  own  room  as  she 
saw  fit.  When  she  decided  to  go  to  the  village  the  defendant 
was  rendering  her  a  service  which  it  had  agreed  to  perform  for 
her.    The  defendant  did  not  pay  her  to  ride  in  the  bus;  on  the 
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contrary,  she  paid  defendant  for  the  ride.  It  was  part  of  the 
consideration  for  her  service.  She  was  travelmg  for  her  own 
purposes  and  the  right  of  defendant  to  her  services  was  sus* 
I)ended.  She  was  not  going  to  work.  She  had  two  hours 
after  the  return  of  the  bus  in  which  her  time  was  her  own. 

In  Matter  of  Daly  v.  Bates  &  Roberts  (224  N.  Y.  126)  the 
claimant  was  a  laundress  employed  ui  a  hotel  in  New  York 
city.  Her  hours  were  from  seven-fifteen  a.  m.  to  five  or  five^ 
thirty  p.  li.  She  received  as  wages,  money,  board  and  lodging 
and  after  regular  hours  she  had  the  privilege  of  using  the 
laundry  to  do  her  own  laundry  work.  On  the  day  of  the  acci- 
dent she  finifihed  her  work  iu  the  laundry  about  four-thirty 
p.  M.,  and  during  the  evening,  while  engaged  in  the  laundry 
doing  her  own  work,  she  injured  her  wrist.  The  State  Indus- 
trial Commission  held  that  the  injury  arose  out  of  and  in  the 
coorse  of  her  empfeym^^t,  and  their  award  was  affirmed  by  this 
court  in  the  Third  Department.  (188  App.  Div.  914.)  But  the 
Court  of  Appeals  reversed  the  order,  holding  that  the  injury  did 
not  arise  out  of  or  in  the  course  of  her  employment;  that  her 
employment  as  laundress  was  to  be  performed  within  estab- 
hahed  hours,  and  that  at  the  time  of  the  accident  she  had  com- 
pleted her  labors  for  her  emplo3ner,  and  her  duty  to  her  employer 
did  not  require  her  presence  in  the  laundry  until  the  following 
morning.  Judge  Hogan,  writing  for  the  court,  says:  ''The 
acdbdent  occurred  in  the  evening  while  she  was  engaged  in  doing 
work  personal  to  herself .  At  that  time  she  was  not  engaged 
in  the  performance  of  any  duty  she  was  employed  to  p^f orm, 
or  directly  connected  with  or  incidental  to  the  work  of  the 
exnjiay&Cy  but  her  labor  there  was  entirely  disassociated  with 
the  work  of  her  employer «  The  fact  that  she  was  permitted 
to  use  the  laundry  for  her  personal  benefit  did  not  change  the 
relation  ol  the  parties.  {Brienen  v.  Wisconsin  Public  Service 
C(nnm.y  168  N.  W.  Rep.  182^  Had  the  claimant  remained  iu 
her  room  in  the  hotel  and  engaged  her  time  in  mending  her 
doHiing,  and  while  so  engaged  met  with  an  accident  by  reason 
of  using  a  scissars,  it  could  scaqoely  be  held  that  such  injury 
woiuld  arise  out  td  and  in  the  course  of  her  employment  or  was 
incidental  thereto.  [MaOer  of  De  Filippis  v.  Falkenberg^  170 
App-  Div.  153;  affd.,  219  N.  Y.  581 ;  HaOet^s  Case  [Mass.,  May 
28,  1018],  119  N.  E.  Rep*  678;  Griffith  v.  RebbiTis,  Court  of 
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Appeal,  England,  December  14,  1916,  10  Butterwotth's  Work- 
men's Compensation  Cases,  90.]  In  the  latter  case  a  girl 
employed  as  a  parlor  maid  was  sitting  in  the  kitchen,  occupy* 
ing  her  spare  time  in  maiding  a  rent  in  her  dress.  Hearing 
a  bell  rung  by  her  mistress,  she  left  the  darning  needle  in-her 
dress  and  went  to  answer  the  belL  In  walking  to  the  door  she 
managed  in  some  way  to  drive  the  needle  into  her  knee,  break- 
ing it  off  short,  causing  her  serious  injury.  An  award  was 
made  in  her  favor,  which  was  reversed  by  the  Court  of  Appeal 
of  England,  and  it  was  there  held  there  was  no  evidence  to 
show  that  the  injury  was  due  to  any  risk  incidental  to  her 
employment  and  that  the  accident  did  not  arise  out  of  her 
employment." 

The  appelant  m  the  case  at  bar  cites  Matter  of  LttSer  v. 
Fuller  Co.  (223  N.  Y.  369)  and  Vick  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.  (95  id.  267),  cases  where  an  employer  provided  v^oles, 
an  automobile  in  one  case  and  a  railroad  train  in  the  oth^, 
for  the  specific  purpose  of  carrying  workmen  to  aod  from  the 
place  of  employment  in  order  to  secure  their  services.  I  do 
not  think  either  of  the  cases  affects  the  plaintiff's  rij^t  to 
recover  in  the  present  case.  The  transportaticm  in  the  cases 
cited  was  part  and  parcel  of  the  work  itself.  Indeed,  Judge 
Pound  says  in  Matter  of  Littler  v.  Fuller  Co.  (supra) :  "  The 
day^s  work  began  when  he  [claimant]  entered  the  automotnle 
truck  in  the  morning  and  ended  when  he  left  it  in  the  evening. 
*  *  *  The  case  would  be  different  if  d,t  the  time  of  the 
accid^it  claimant  had  been  on  the  railroad  train  on  his  way  to 
or  from  Great  Ned^ "  (the  station  at  which  the  automobile 
received  and  delivered  the  worlonen).  A  case  similar  to  the 
one  at  bar  is  Pierson  v.  iTUerborough  Rapid  Transit  Co.  (184 
App.  Div.  678),  wh^e  the  plaintiff,  aa  elevated  railroad  guard, 
having  been  on  duty  for  some  hours,  had  two  hours  off.  His 
time  was  at  his  disposal  for  that  period.  He  was  in  uniform, 
but  instead  of  leaving  the  train,  he  remained  on  board  int^iding 
to  visit  Ins  dentist,  but  <also  with  the  intention  of  stopping  off 
to  collect  his  pay.  There  was  a  collision  in  which  he  was 
injured.  Mr.  Justice  Sheabn,  writing  for  a  unanimous  court, 
and  citing  the  Daly  Case  (supra)  ^  held  that  he  was  '*  off  duty," 
that  the  injury  was  not  received  while  he  was  doing  the  duty  he 
was  employed  to  perform,  nor  was  it  a  natural  incident  of  the 

Digitized  by  VjOOQIC 


LiPABi  t;.  Bush  Terminal  Co.  309 

App.  Div.]  Beoond  Department,  July,  1920. 

work.  The  court  decided  that  plaintiff  was  not  relegated  to 
the  Workmen's  Compensation  Law. 

It  seems  to  me  that  these  considerations  dispose  of  the 
additional  claim  of  appellant  that  the  injury  was  occasioned  by 
the  ni^gence  of  a  fellow-seryajit,  for  which  ddi^dant  was 
not  respoi^ble.  The  fellow-servant  rule  applies  to  servants 
of  a  common  master  co-operating  or  engaged  in  a  particular 
work.  I  can  find  no  such  relation  between  the  plaintiff  and 
the  chauffeur.  In  my  opinioni  the  plaintiff  was  not  working 
for  the  common  employer  at  the  time  of  the  accident. 
{O'Bieme  v.  Stoffard,  87  Conn.  354.) 

I  reeomm^id  aflSrmance  of  the  judgm^it  and  order  appealed 
from,  with  costs. 

Present  —  Jenks,  P.  J.,  Rich,  Putnam  and  Blackmaja,  JJ, 

Judgment  and  order  unanimously  aflirmed,  with  costs. 


Peter  Lipari,  an  Infant,  by  Salvator  Lipari,  His  Guardian 
ad  litem,  Iteepondent,  v.  The  Btjbh  Terminal  Company, 
Appellant. 

Second  Department,  July  27,  1920. 

Master  and  terraat  —  nofligence  —  aotion  for  Injuriei  received 
while  helping  driver  of  truck  to  unload  —  volunteer  —  quegtion 
for  Jury  —  emetgenear  authoriiing  driver  to  engage  help  —  f aUure 
to  warn  plaintlfl,  a  boy,  of  dangerous  oharaeter  of  work  —  fellow- 
aorvant  rule  not  applicable. 

In  an  action  to  recover  for  iajtiries  received  by  the  plaintiff,  whioh  were 
caused  by  a  box  falling  on  him  from  defendant's  motor  truck  while  the 
same  was  being  unloaded,  it  appeared  that  the  plaintiff,  who  was  not  in 
the  emi^oy  of  the  defendant,  accompanied  the  driver  (rf  the  truck  and 
aansted  at  one  stop  in  helping  to  unload  some  small  paekagee;  that  there 
were  two  heavy  cases  on  the  rear  ol  the  truck  which  were  hdd  in  place 
by  a  roi)e  fastened  to  the  stanchions  of  the  truck;  that  it  was  necessary 
to  hold  one  of  the  boxes  in  place  while  the  driver  released  the  rope  and  let 
the  other  slide  to  the  ground;  that  the-  driver  called  on  an  expressman  to 
aariat  his  helper  to  hold  the  second  box  in  place  and,  as  contended  by  the 
I^aiiiftiff,  oaDed  on  him  to  help  the  other  two. 
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Held,  on  sjl  the  evidence,  that  a  question  of  fact  was  preeenled  as  to  whether 
the  plaintiff  was  a  mere  volunteer  or  was  complying  with  the  request  of 
defendant's  employees  for  assistance. 

The  evidence  shows  that  the  necessity  for  outside  assistance  in  unloading 
the  truck  should  have  been  apparent  to  the  defendant  when  it  sent  the 
truck  out  and  that  at  the  time  of  the  accident  an  emerg^cy  existed  wlwsh 
justified  the  delendant's  servant  in  empk>y]ni:  the  plaintiff  to  mmat  in 
unloading  the  box,  and,  therefore,  the  act  of  the  driver  in  askiog  plaintiff 
to  help  was  the  act  of  the  defendant. 

The  work  which  the  defendant's  driver  called  on  the  plaintiff  to  i)erform  was 
dangerous  and  it  was  negligence  for  the  defendant  through  its  driver  not 
to  instruct  the  plaintiff  or  warn  him  as  to  the  dangerous  charaoter  of  the 
work  he  was  called  on  to  perform. 

Under  the  facts  of  the  case  the  feUow-aervant  rule  has  no  api^icatioa 

Putnam,  J.,  and  Jenkb,  P.  J.,  dissent. 

Appeal  by  the  defendant,  The  Bush  Terminal  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
20th  day  of  February,  1920,  upon  the  verdict  of  a  jury  for 
$2,500,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  18th  day  of  February,  1920,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Alfred  W.  Meldon  [Jo$eph  Force  Crater  with  him  on  the 

brief],  for  the  appellant. 

Pabrick  E.  Callahan^  for  the  respondent. 

Kelly,  J. : 

On  April  3,  1917,  the  defendant's  £ive-aiid-o]ie*half-4oa  ag^n 
automobile  truck,  fully  loaded  with  merchandise,  went  from 
Brooklyn  to  Manhattan  to  make  deliveries.  Before  leaving 
Brooklyn  two  cases  were  loaded  on  the  tail  end  of  the  truck, 
swinging  on  the  back.  Each  case  weighed  820  poimds;  they 
were  loaded  side  by  side,  with  a  space  of  a  couple  of  inches 
between  them.  As  loaded,  each  case  projected  half  its  width 
out  over  the  end  of  the  floor  of  the  truck,  and  they  w&ce  hdd 
in  place  by  a  rope  extending  across  the  back  of  the  cases  and 
fastened  to  stanchions  on  each  side  of  the  truck. 

The  truck,  fully  loaded,  was  in  charge  of  a  driver  or  chauffeur, 
one  Schwartz,  twenty-one  years  of  age,  and  a  helper,  Vaughan, 
sixteen  years  of  age.    The  plaintiff,  a  schoolboy,  was  fourteen 
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years  and  five  months  old.    The  helper,  who  was  a  formor 
s^oohnate  of  the  plaintiff,  invited  him  to  ride  on  the  truck, 
and  the  two  sat  on  tc^  of  the  load  as  the  truck  proceeded  from 
Brooklyn  to  Manhattan.    At  some  point  in  Church  street, 
Manhfl^itan,    the   truck   stopped   to   make   deliveries.    The 
helper  got  off  and  at  his  request  the  plaintiff  handed  down  two 
packages  contttining  silk  for  delivery.    The  chauffeur  saw  him 
aasteting  the  he^)er  at  that  time,  and  the  truck  proceeded  to 
White  street  to  make  deliv^y  of  the  two  eases  swinging  on 
the  end.    Arriving  in  WMte  street,  it  was  backed  into  an  alley 
alongside  the  building  in  which  the  deliveries  w&e  to  be  made 
until  it  reached  a  point  oppoate  an  elevator.    It  was  stopped 
along^de  the  curb.    Tlie  plaintiff  testified  that  the  helper 
ali^ted,  also  the  chauffeur  or  driver,  and  that  the  driver 
started  to  loosen  the  rope  which  held  the  two  heavy  cases  in 
place.    To  do  this  he  stood  on  the  left  side  of  the  truck  Ba  it 
faced  forward    As  the  boxes  himg  out  over  the  end  of  the 
truck  they  were  three  feet  ten  inches  above  the  surface  of  the 
street.    The  method  of  unloading  was  to  let  the  cases  slip 
off  the  end  cS  the  truck  and  1^  them  slide  down  or  drop  to  the 
ground.    The   cases   contained   cotton   goods.    The   driver, 
gradually  loosening  the  rope  aa  the  left  mde,  could  manipulate 
the  ease  on  that  side,  but  obviously  when  the  rope  was  entirely 
removed,  and  the  left-hand  case  off  the  truck,  there  would  be 
no  suiq^rt  tot  the  ri^t-hand  case.    It  was  necessary  to  hold 
the  rightrhand  case  in  place.    The  driver  says  he  didn't  want 
it  to  fall  off  because  it  would  break  all  in  pieces.    It  looked 
to  him  as  if  it  might  fall  off  when  the  rope  came  out.    So 
the  driver  told  the  sixteen-year-c^d  helper  to  hold  the  rights 
hand  case,  and  he  also  asked  the  driver  of  an  express  wagon, 
one  Halter,  to  assist  him.    He  says  it  is  customary  to  call 
upon  other  exf^^essmen  at  times  for  aid.    The  helpar  and 
the  exi»nessmim  gfJt  behind  the  right-hand  case,  each  pushing 
against  it  to  enable  the  driver  to  loosen  the  rope.    It  was  a 
heavy  case  and  the  escpressman  testifies  Hiat  it  required  his 
strength  to  h(M  it  in  jdaee.    The  helper,  or  ''  tail  boy,"  as 
the  driver  calls  him,  safj^  he  was  only  able  to  reach  up  three 
or  four  feet  above  the  floor  of  the  truck.    The  plaintiff  says 
tiiat  the  driver  called  to  him  to  come  down  and  give  the  helper 
a  hand  wii^  tlie  case.    Plaintiff  testifies  that  he  started  to 
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climb  down  to  the  ground,  and  as  he  was  doing  so  the  help^, 
who  was  standing  on  the  ground  pushing  against  the  right-hand 
case  as  the  truck  faced  forward,  called  to  him  to  ''  Huny  up/' 
whereupon  he  jumped  to  the  groimd  on  the  right-hand  aide 
and  ran  around  to  help  him.  He  found  the  azpressman 
assisting  the  helper  to  hold  up  the  case.  The  plaintiff  w^it 
between  the  two  men  and  placed  both  hands  against  the  case 
in  his  effort  to  assist  them,  the  chauffeur  loosening  the  rope 
from  the  stanchion  on  the  opposite  side  of  the  truck.  Plaintiff 
says  he  had  barely  put  his  hands  on  the  case  when  it  came 
down  off  the  truck,  crushing  the  plaintiff  under  it  and  inflicting 
severe  injuries  for  which  he  has  recovered  the  judgment 
appealed  from.  The  helper  and  the  expressman  on  tixe  sides 
of  the  case  stepped  out  of  the  way.  They  both  say  that  they 
did  not  see  the  boy  standing  between  the  two  and  assisting 
them,  but  when  the  case  went  down  the  fourteen-year-old 
plaintiff  was  imder  it;  the  helper  testifying  that  he  didn't  see 
the  boy  as  he  (the  helper)  had  run  right  alongside  the  express 
driver  when  it  was  falling,  '^  and  I  stepped  back^  and  it  seems 
that  Lipari  [the  plaintiff]  went  in  front  of  me  to  hold  the  case." 
He  does  not  know  whether  plaintiff  reached  the  case  or  not. 
The  plaintiff,  who  was  a  trifle  shorter  than  the  ''  tail  boy  "  or 
helper,  could  only  reach  two  feet  above  the  truck  floor  as  he 
stood  with  his  two  arms  extended  as  far  as  he  could  reach 
pushing  against  the  box.  One  Ismach,  a  shipping  clerk 
employed  in  the  building  at  which  the  case  was  delivered, 
testified  for  the  plaintiff  that  he  was  coming  througjii  the 
alley  in  which  the  truck  stood  and  saw  the  plaintiff  coming 
around  the  truck  to  get  hold  of  the  case.  He  heard  Schwarts, 
the  driver,  say  to  the  small  boy,  the  plaintiff,  ''  Go  ahead  and 
get  ahold  on  the  case."  He  passed  the  truck,  heard  a  crash 
and  saw  the  case  on  the  walk  and  the  boy  underneath  the  case. 
He  says  as  he  was  passing  the  truck  when  the  chauffeur  spoke 
to  the  boy,  the  boy  was  jumping  from  the  truck  and  went  to 
the  rear  of  the  truck  from  the  left-hand  side.  He  just  left 
the  truck  and  went  around,  he  was  standing  right  on  the 
side  when  he  told  him,  and  he  went  around  the  rear  end  of 
the  truck. 

The  chauffeur,  who  was  in  the  employ  of  defendant  at  the 
time  of  the  trial,  denies  that  he  asked  the  plaintiff  to  assist 
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tiie  helper.  He  says  that  he  does  not  know  how  it  happened; 
that  the  hdp^  and  the  expressman  ran  away  and  ^e  case 
came  down  on  the  boy.  He  says  he  saw  the  plaintiff  on 
the  sidewalk  alongside  of  the  truck;  he  didn't  see  him  go 
towards  the  truck  or  case.  The  helper,  who  was  not  in  defend- 
ant's employ  at  the  time  of  the  trial,  testified  for  defendant 
that  he  did  not  ask  the  boy  to  help  him.  Questioned,  *'  Did 
he  [the  driver]  ask  the  boy?  "  he  replied,  '^  I  couldn't  say,  I 
know  I  didn't  hear  him." 

Tlie  learned  trial  justice  having  denied  motions  to  dismiss 
the  complaint,  subniitted  the  question  of  defendant's  negli^ 
genee  to  the  jury.  He  told  them  that  if  the  i^ainti£f  without 
invitatioii  volunteered  to  assist  in  unloadii^  the  box,  he  could 
not  reoover.  He  asked  l^em  to  say:  First.  Whether  there 
was  an  emergency  which  justified  the  driver  in  asking  aawt* 
ance?  Second.  Was  the  boy  asked  to  help?  Third.  Was 
the  work  dangerous  for  a  boy  to  engage  in?  Fourth.  Was  any 
warning  or  advice  given  to  the  boy  as  to  avoiding  the  danger? 
The  learned  judge  told  the  jury  that  the  plaintiff  must  prove 
these  four  essentials  to  entitle  him  to  recover.  If  he  failed  in 
any  of  them  defendant  was  entitled  to  a  verdict.  Be  also 
submitted  to  th»n  the  question  whether  the  boy  himself  was 
guilty  of  contributory  negligence,  because,  he  said: ''  If  it  was 
a  dang^ous  situation,  and  acting  as  a  reascHiably  careful 
boy  he  knew  it,  and  without  any  consideration  or  regard  for 
the  danger  went  into  it,  then  he  would  be  guilty  of  con^ 
tributoiry  ne^geince,  and  he  could  not  recover."  At  the 
request  of  the  defendant  he  charged  that  '^  the  implied  author* 
ity  to  the  driver,  if  any,  [%.  e.,  to  ask  assistance]  only  extended  to 
the  reasonable  use  of  such  authcMrity."  He  refused  to  charge 
that  if  the  drivar  had  implied  authority  to  call  upon  any  one 
to  assist  him,  such  parson  then  became  a  f ellowHservant,  and  if 
the  accident  was  the  result  of  the  act  of  the  chauffeur  or  helper 
in  a  detail  of  the  work,  the  defendant  was  not  responsible. 

The  learned  counsel  for  tiie  appellant  argues  that  the  court 
erred  in  the  refusal  of  this  last  request,  citing  cases  in  which 
it  has  been  h^ld  that  an  emergency  employee  becomes  a  fellow- 
servant  and  cannot  recover  when  the  injury  is  caused  by  the 
carelessness  of  his  companicmB  in  the  method  in  which  they 
carry  out  their  work.     {Cannon  v.  Fargo^  138  App.  Div,  20; 

Digitized  by  VjOOQIC 


314  LiPARi  V.  Bdbh  Tbrminal  Co. 

Seoond  Department,  July,  1990.  [VoL  IfiB. 

Fieael  v.  New  York  Edison  Co.,  123  id.  676-)  The  appdkat 
also  urges  that  there  was  no  evidence  that  an  emwg^cy  existed 
justifying  the  driver  in  asking  assistance,  and  that  there  was 
no  evidence  that  the  work  was  dangerous  or  that  thece  was 
necessity  to  warn  or  instruct  plaintiff,  and  he  claimB  that  the 
verdict  of  the  jury  was  against  the  evidence.  He  says:  "  The 
law  demands  proof  and  not  surmises.  The  cause  of  the 
accident  was  a  complete  mystery  and  the  jury  had  no  right  to 
guess  at  its  cause." 

I  am  unable  to  agree  with  the  appellant.  Upon  the  basic 
question  whether  the  fourteen-year-old  plaintiff  was  a  mere 
volunteer,  or  was  complying  with  the  request  of  defendant's 
employees  for  assistance,  a  clear  question  of  fact  was  presented. 
The  plaintiff  and  his  witness  Ismach  testified  that  the  driver 
called  to  the  plaintiff  to  assist  the  helper.  The  (biver,  an 
employee  of  defendant,  denied  it;  the  helper  when  asked  the 
direct  question  answered,  ''  I  coiddn't  say,  I  know  I  didn't 
hear  him."  As  to  the  exist^ice  of  an  emergency,  the  defendant 
dispatched  this  loaded  five^tan  automobile  trudc  to  Manhattan 
in  charge  of  a  twenty-one-year-old  driver  and  a  sixteen-year- 
old  helper.  If  we  consider  only  the  particular  freig|it  in  the 
accident,  the  two  cases  each  weighing  820  pounds  ov^hanging 
the  tail  end  of  the  truck  and  kept  la  place  by  the  rope,  could 
not  be  imloaded  without  the  gradual  loosening  of  the  rope  on 
one  side  of  the  truck,  permitting  the  case  on  that  side  to  slide 
off  the  end  to  the  ground.  The  manipulation  of  the  rope  and 
the  unloading  ot  the  820-pound  case  certainly  oocupM  ibe 
attention  of  at  least  one  of  defendant's  servants.  But  with 
the  removal  of  the  rope  and  the  case  on  the  side  where  the 
rope  was  released,  the  remaining  case  would  fall  -to  the 
groimd  and  break  all  in  pieces  unless  supported.  The  driver 
managing  the  rope  and  the  first  case,  the^  was  only  the  sixteen- 
year-old  helper  to  prevent  the  second  case  from  faffing.  The 
driver  concedes  the  necessity  for  hdp;  he  admits  tiiat  he 
called  foir  help  from  the  expressman.  The  nnlnariing  of  the 
track  was  defendant's  work.  It  would  appear  that  the  neces- 
sity for  outside  assistance  in  imloading  should  have  been 
apparent  to  the  defendant  when  it  sent  out  the  truck.  Indeed, 
the  driver  testified  that  it  was  customary  to  call  for  assistanoe. 
In  Marks  v.  Rochester  Raaway  Co.  (146  N.  Y.  181,  100)  Chief 
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Jtidge  Akdrewb,  writing  for  the  court,  says:  ''  The  eonduot 
of  l^e  driver  indicates  that,  in  his  opinion,  aasistanoe  was 
necessary,  and  the  jwy  might  reasonably  have  reached  the 
conclxision  upon  the  evidence  before  them,  in  the  absence  of 
any  ccmtradictory  evidence,  that  there  was  an  emergeoBy 
which  gave  to  the  driver  aathcmty  to  call  in  outdde  sdd'  on 
the  occasi<m.  The  authority  of  a  servant  is  not  in  all  eases 
confined  to  the  rendering  of  personal  service.  In  every  busi^ 
ness  and  employment  there  are  exigencies  which  are  not  a&tio<- 
ipated  and  whi^  require  a  aervant  to  act,  in  the  cdDsence  xd 
the  principal,  for  the  immediate  protection  of  his  int^pests^ 
and  he  may  do  things  in  his  interest  when  the  emergency  arises 
which  transcend  his  usual  authority,  and  they  will  be  deemed 
to  have  been  authorized/'  And  again,  the  chief  judge  says: 
''  If  his  employment  in  this  service  directly  by  the  princiiial 
would  have  been  an  act  of  n^ligence,  his  employment  by  the 
driv^,  acting  for  the  time  being  in  place  of  the  master,  was 
a  n^^gent  act  imputable  to  the  defendant.  *  *  ^  If 
the  service  required  of  the  plaintiff  was  a  dangerous  one  for  a 
boy  of  his  age,  from  which  p»«onal  injury  to  him  might  reason* 
ably  have  been  anticipated,  the  defendant  might  justly  be 
chargeable  if  injury  happened  which  was  the  i^tursd  con- 
sequence of  the  employment." 

Upon  the  facts  as  found  by  the  jury,  ihe  act  of  the  driv^ 

in  ^nploying  the  boy  to  assist  in  unloading  this  heavy  case 

of  merchandise  was  the  act  of  the  defendant.    That  the  work 

was  dangerous  need  hardly  be  discussed.    Tliis  heavy  case, 

extending  out  over  ^e  back  of  the  truck  with  its  support 

removed,  must  fall  unless  supported,  and  the  friendly  express* 

man  and  the  two  boys,  the  helper  and  the  plaintiff,  were 

obvioudy  in  a  dangerous  situation  in  their  endeavor  to  hold  it 

up.    No  skids  or  other  appliances  were  provided  or  used,  so 

far  as  appears  from  tlie  evidence.    If  the  principal  were 

preoen^y  aside  from  the  inherent  danger  of  the  work  and  the 

impropriety  dt  enga^g  a  fourteen-year-old  boy  in  such  work^ 

he  mi^t  well  be  held  to  the  duty  of  warning  or  instructmg 

him  in  some  way.    GeSbd  v.  Bhvett  (19  App.  Div.  285)  was  a 

case  where  the  mate  of  a  vessel  called  to  boys  playing  on  the 

dock  to  cast  off  a  mooring  line,  and  when  the  plaintiff,  eleven 

years  of^age,  was  endeavcnring  to  lift  the  hawser  from  a  spile^ 
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the  bow  of  the  vessel  swung  by  force  of  the  tide,  causing  the. 
anchor  to  crush  the  arm  of  the  boy.  In  reversing  a  judgment 
of  nonsuit  Mr.  Justice  O'Brien,  writing  for  the  court  in  the 
First  Department,  said: ''  It  was  for  the  jury  further  to  deter- 
mine whether  it  was  dangerous  for  a  child  of  eleven  years, 
which  was  the  age  of  the  plaintiff,  to  undertake  to  cast  off 
from  a  spile  at  the  end  of  the  ^r,  and  within  the  line  of  move- 
ment of  the  bow  and  swaying  andior,  a  nin&4nGh  hawser 
which  connected  the  stem  of  the  brig  to  the  pier.  If  such 
was  dangerous  work  lor  the  plaintiff  to  engage  in^  it  was 
evidence  from  which  n^ligenee  could  be  inferred  on  the  part 
of  ^  those  who  invited  or  induced  the  plaintiff  to  enter  upon 
the  danger  withcHit  warning,  and  rendered  liable  for  the  injuries 
sustained  by  the  child  those  reqx>nsible  for  placing  him  in 
such  position."  The  learned  coimsel  for  the  appellant  ques- 
tions the  authority  of  this  case  and  says  it  was  summarily 
disregarded  in  Catmon  v.  Fargo  {supra)  ^  but  I  cannot  find  that 
the  reasoning  of  the  court  applicable  to  the  case  at  bar  has 
ever  been  questioned.  In  Carmon  v.  Fargo  {supra)  the  plaintiff, 
a  man  of  mature  years,  claimed  to  be  an  /emergency  employee, 
and  it  was  held  that  he  was  injured  in  the  course  of  the  woik 
by  the  ni^^ence  of  his  f ellpw^-seryants  and.  was  baxred  from 
recovery,  but  the  court  said  of  GtfSUl  v.  EhoeU,  through  Mr. 
Justice  Cakr:  *'  It  should  be  noted  *  *  *  that  the  i)ortion 
of  the  opinion  just  quoted  was  not  necciissary  to  the  decision, 
because  that  court  had  also  held  that,  if  the  position  in  which 
the  boy  was  placed  was  one  of  inherent  danger  of  which  the 
boy  was  ignorant,  it  would  have  been  negligence  to  have  put 
him  there  without  a  warning,  and  such  questions  were  for  the 
jury,  whether  the  lad  was  an  '  emergency  employee '  or  not, 
for  this  was  a  part  of  the  master's  duty  to  a  lad  of  tender  years 
and  no  ^cperience." 

In  the  case  at  bar  the  i^egUgenee  charged  against  the  defend- 
ant and  found  by  the  juiy  is  the  placing  of  this  fourteen- 
year-old  boy  as  an  emergency  employee  in  a  hi^y  dangerous 
position  without  warning,  with  the  direct  result  tb^t  he  sus^ 
tained  the  injuries  complained  of,  not  so  much  because  of 
any  direct  carelessness  on  the  part  of  the  sixteen^year-old 
helper  and  the  expressman  called  in  to  hold  up  the  falling 
case  of  goods,   but  because  of  the  inherent  danger  of  the 
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work  at  which  the  boy  was  placed,  due  to  insufficient  force 
to  properly  unload  the  truck.    I  do  not  think  the  fellow- 
servant  rule  has  any  application  to  the  facts  here. 
The  judgment  and  order  should  be  affirmed,  with  costs. 

Rich  acd  Bi^ackmaBi  JJ.,  cooeur;  Pxttnam,  J.,  dissents  on 
the  ground  of  error  in  the  refusal  to  charge  at  folio  397  rej^urdr 
ing  plaintiff  as  a  feUow^^servant,  with  whom  Jtnmb,  P.  J., 
eoQCilre. 

Judgment  and  order  affinned,  with  costs. 


In  tlie  Matter  d  the  Guardiansfaip  of  Artettb  Gborge  Bail- 
iiABOBOK  (Bado«r),  a  Minor  unda*  Fourteen  Years  (rf  Age. 

Lucy  Gebo,  Appellant;  Joseph  H.  Badger,  Respondent. 

''"'        "      '  Third  Department,  July  8,  1921.  ♦ 

Onardlao  m4  ward—- oonfMt  b««w6«ii  i»at«nul  graii4fatli«r  and 
maternal  grand]iw>tber  lor  ougtody  of  inlaat  —  when  child  should 
be  left  in  cuftody  of  grandmother. 

In  a  eontest  between  a  paternal  graadfatker  and  a  maternal  grandmother 
to  be  appointed  a  guardian  of  the  person  and  property  of  a  boy  ebiid  the 
evidence  examined  and  held,  that  the  maternal  grandmother,  with  whom 
the  ehild  has  always  lived,  should  be  appointed  its  guardian,  for  not  only 
would'  the  child  not  be  a  gainer  if  its  custody  passed  to  the  paternal  grand- 
father under  the  facts  of  the  case  but  the  change  would  work  an  injury  in 
an  material,  physical,  moral  and  spiritual  ways. 

Appsal  by  Lucy  Gebo  from  an  order  and  decree  of  the 
Surrogate's  Court  of  the  county  of  Clmton,  entered  in  the 
office  of  said  court  on  the  17th  day  of  November,  1919,  appoint- 
ing Joseph  H.  Badger  as  guardian  of  the  person  and  estate  of 
Arthur  George  Baillargeon  (Badger),  a  minor  imder  fourteen 
years  of  age. 


Patrick  J.  Tiemey^  for  the  appellant. 
Elgimt  Cv  £tmMt^  for  the  reepondent 
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H.  T.  Kellogg,  J.:  . 

This  is  Si,  contest  between  Joseph  H.  Badger,  a  patema} 
grandfather,  and  Lucy  Gebo,  a  maternal  grandsuAhePji  to  be 
appointed  the  guardian  of  the  person  and  property  ol  a  boy 
child. 

The  parents  of  the  child  both  died  in  the  month  ^  Novem- 
ber, 1918,  when  the  child  was  eleven  moirths  old.  At  th€  tkiie 
.  of  tibeir  deaths  the  parents  had  lived  for  abont  one  year  in  the 
city  of  Plattsburgh,  N.  Y.  With  them  Lucy  Gebo  had  Kiv^ 
throughout  the  period  of  the  boy's  life.  She  attended  at  the 
birth  of  the  boy,  was  his  godmother  when  he  was  baptized  in 
the  Catholic  faith,  and  thereafter  took  care  of  him  until  the 
deaths  of  the  parents.  The  father  was  a  railroad  fireman,  and 
the  family  lived  in  somewhat  frugal  circumstances.  The 
father  lelt  as  im  osdy  prop^y  about  $i900  in  cash  and  a  policy 
of  life  insurance  payable  to  his  wife.  This  mei^;irepro|Mn^  was 
inherited  by  the  hoy.  After  the  death  of  the  parents  the  boy 
was  taken  by  Lucy  Gebo  to  the  home  of  David  Gebo,  her 
brother-in-law  and  the  boy's  grandimcle  and  godfather,  upon 
a  farm  owned  by  him  in  the  vicinity  of  Plattsbur^.  This 
was  in  accordance  with  the  wish  of  the  boy's  moHief ,  (mpiewed 
before  her  death  when  she  said  to  Lucy  Gebo:  "  I  put  the 
baby  in  your  care  and  want  you  to  go  up  to  Uncle  David's 
and  take  care  of  him."  Lucy  Gebo  has  ever  since  taken  care 
of  the  child  at  the  home  of  David  Gdbo,  where  she  and  the 
child  now  reside. 

Shortly  after  the  death  of  the  boy's  father,  Joseph  Badger 
came  to  Plattsburgh.  Within  a  few  days  of  the  death  of  the 
mother  he  applied  for  letters  of  guardianship.  He  came  from 
the  city  of  Rochester,  N.  Y.,  and  had  never  before  (so  far  as 
ai9>ears)  se^a  this  grandchild.  Whether  he  was  hired  to  make 
the  application  by  a  desire  to  obtain  possession  of  the  insur- 
ance moneys  belonging  to  the  child,  ch*  was  acdinated  by  a 
feeling  of  solicitude  f odr  the  welfare  of  the  son  of  hi»  8<m,  does 
not  appear.  It  must  at  least  be  true  that  he  had  not  as  yet 
acquired  a  deep  affection  for  this  grandchild. 

The  application  was  resisted  by  Lucy  Gebo,  who  herself 
sought  letters.  Hearings  were  had  before  the  surrogate  on 
November  29  and  30,  1918,  and  upon  the  latter  day,  the  case 
having  been  submitted,  the  surrogate  announced  thai  he 
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reserved  dedsioiL  Hearijogia  were  again  had  on  Jime  30  aod 
July  1,  1919.  No  decision  was  thereafter  rendered  until  the 
19th  day  of  November,  1919,  when  the  surrogate  made  a 
decree  aiipointing  Joseph  H.  Badg^  the  general  guardian  of  the 
person  and  property  of  his  grandchild.  An  appeal  was  taken 
from  this  decree  which  was  not  heard  by  this  court  until  its 
tenn  in  May,  1920.  Meanwhile  the  boy,  who  is  the  subject  of* 
the  proceedings,  has  over  since  lived  at  the  home  of  David 
Gebo  in  the  custody  of  his  grandmoth^  Lucy  Geba  He  is 
now  two  years  and  six  months  old,  and  the  question  arises 
whether  the  decree  appointing  Joseph  H.  Badg^  general 
guardian,  whic^  will  have  the  effect  of  taking  the  boy  from  his 
grandmother  and  tuiiung  him  over  to  his  grandfather,  should 
be  affirmed. 

lAjcy  Gebo  has  been  a  widow  for  tw«atyK)ne  years,  and 

at  the  time  of  the  institution  of  the&e  proc^ddings  was  sixty* 

three  years  of  agp.    For  twentyH3]ie  years  she  managed  to! 

support  hersdf ,  and  for  the  greater  part  of  that  pariod  she 

maintained  her  daughter,  who  was  the  mother  of  this  child. 

She  also  contrived  to  save  from  her  slender  earnings  the  sum 

of  $500.    As  the  surrogate  says,  she  is  ''  an  estimable  person,'^ 

and  "  is  deeply  devoted  to  this  infant."    As  he  has  9iso  said: 

"  The  evidffiice  discloses  that  she  is  a  woman  of  good  dbiaracter 

and  wonderful  industry,  and  that  she  has  exhibited  grea^; 

ccnurage  and  unselfishness  in  her  devotion  to  her  husband  and 

family.''    David  Qebo^  with  whom  she  now  lives,  was  a  man 

sixty-^two  years  of  age  when  the  proceedings  were  started,  and 

his  wife  fifty-nine.    They  have  an  <Mily  daughter  tw«ity-two 

years  c^  age,  who  has  been  graduated  at  the  State  Nortnal 

School  at  PUittsburgli.    It  has  been  shown  that  the  farm  upon 

which  this  family  together  with  Lucy  Gebo  ailid  the  boy  have 

been  living  since  his  parents  died  was  of  the  value  of  $8,000. 

Several  of  the  near,  relatives  oi  David  Gebo  have  lived  ai  his 

home  free  of  charge  whUe  attending  the  schools  of  Plattsbur^. 

Lucy  Gebo  and  the  child  are  now  living  there  without  charge. 

No  criticism  is  made  of  the  pmiates  of  this  household,  oi  \hB 

comforts  of  the  house,  ef  the  wholesomeness  of  the  food,  of 

the  present  material  or  moral  environment  of  the  child.    That 

he  receives  from  Lucy  Gebo  the  devoted  care  equal  to  that  of 

an  affectionate  mother  ie^  not  doubted.    The  wife  of  Joseph  H. 
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Badger,  testifying  at  the  first  hearing,  stated  that  Lucy  Gebo 
'^  seemed  very  fond  of  "  the  child,  and  that  "  she  always  had 
it  in  her  arms  when  Mrs.  George  Badger  didn't  have  it." 
She  also  said  that  she  was  told  "  You  can't  part  Aunt  Lucy  and 
that  baby.'*  In  answer  to  the  question,  "  You  do  recognize  the 
fact,  then,  that  it  is  proper  she  should  still  continue  to  take 
care  of  the  baby?"  she  replied:  ''I  think  the  baby  ought  to 
come  to  us  with  the  grandmother.  By  not  separating  the 
baby  from  her  it  wouldn't  hurt  her  fedings  and  she'd  be 
with  us  and  the  baby,"  It  cannot  be  supposed  that  the 
great  affection  in  which  the  child  is  thus  shown  to  be  hdd  by 
Lucy  Gebo  does  not  meet  with  a  response  now  that  the  child 
is  more  than  two  years  of  age,  or  that  it  does  not  redoimd 
to  the  physical  and  moral  well-being  of  the  child.  We  have, 
therefore,  a  child  two  and  a  half  years  of  age  in  a  comf (»*table 
home,  surrounded  by  people  of  respectability,  one  of  whom  is 
its  grandmother  who  loves  it  devotedly,  and  another  of  whom 
is  its  grandimcle  who  is  willing  without  charge  to  provide  it  a 
home  and  give  it  support.  Will  it  be  better  for  the  child  to 
be  taken  from  this  home  and  given  into  the  custody  of  its 
paternal  grandfath^?  If  the  circumstances  of  the  grand- 
father are  considered,  and  the  character  of  the  home  to  which 
it  will  be  transferred  is  properly  visualized  the  answer  must 
be  in  the  negative. 

Joseph  H.  Badga*  is  fifty-nine  years  of  age,  and  his  wife  is 
fifty-six.  In  respect  to  age,  therefore,  these  grandparents  do 
not  enjoy  a  great  advantage  over  Lucy  Gebo  who  is  sixty- 
three.  Joseph  H.  Badger  is  a  plumber  by  trade  and  during  the 
the  last  eight  years  has  lived  in  at  least  four  different  localities. 
From  May,  1918,  to  May,  1919,  he  and  his  family  lived  in  a 
rented  ten-room  house  in  the  city  of  Rochester.  Their  married 
daughter  Bertha,  who  has  at  times  been  separated  from  her 
husband,  their  xmmarried  son  Bernard,  who  has  at  times  been 
insane,  and  their  unmarried  daughter  Bemadette  have  Kved 
with  them.  During  this  period  they  have  rented  rooms  in 
this  small  house  to  at  least  six  roomers  at  a  time,  three 
of  whom  have  eat^i  at  their  table.  Their  home  has  been  so 
cramped  that  it  has  afforded  no  room  in  which  to  live  by  day 
except  the  kitchen  and  the  dining  room.  Mrs.  Badger  has 
done  the  cooking  for  the  family  and  the  boarders,  and  with 

Digitized  by  VjOOQIC 


MaTTBR  of  BAILLARaKOK.  321 

App.  BiT.]  Third  Department,  July,  Id^a 

the  unmarried  daughter  has  waited  on  the  table.  For  at  least 
a  part  of  the  time  all  of  this  family,  the  grandfather,  the  grand- 
mother, the  son  and  the  two  daughters  have  worked  in  factories. 
These  facts  do  not  picture  a  genuine  home  or  an  environment 
either  wholesome  or  attractive  for  the  upbringing  of  a  child. 
They  do  not  indicate  that  this  busy  family  would  have  time 
to  waste  upon  this  child  the  attention,  the  care  and  the  affec- 
tion which  if  possible  should  be  given  him.  The  same  family 
now  lives  in  a  house  owned  by  Joseph  H.  Badger  which,  inchidihg 
the  Tdtchen  and  dining  room,  contains  but  six  rooms.  A  house 
of  this  character  situated  upon  some  minor  street  in  the  city  of 
Rochester,  doubtless  upon  a  lot  of  land  bardy  big  enocii^  to 
hold  it,  does  not  seem  a  suitable  place  to  rear  a  child  when  a 
better  home  is  offered.  The  house,  which  is  valued  at  the  smn 
of  $3|000,  is  mortgaged  for  $2,000.  The  equity  in  the  house 
seems  to  constitute  the  only  asset  which  Joseph  H.  Badger  has. 

It  does  not  appear,  therefore,  that  in  any  material  way  will 
this  ifbUd  be  a  gainer  if  its  custody  passes  to  Joseph  H.  Badger. 
It  would  then  be  transferred  from  a  comfortable  home  on  a 
farm  to  the  cramped  environment  of  a  small  house  and  the 
squalid  streets  of  a  city.  It  would  pass  from  the  home  of  a 
granduncle  who  owns  a  farm  to  the  home  of  a  grandfather 
whose  property  is  of  less  value.  It  would  be  dejMrived  of  the 
doting  affection  of  a  grandmother,  and  be  given  into  the  charge 
of  a  large  family  too  busy  in  factory  work  to  give  it  attention,' 
the  members  of  v/hich  are  almost  entire  strangers  to  the  child. 
From  a  grandmother  without  any  other  descendant  upon  whom 
to  shower  affection  it  would  go  to  grandparents  having  a 
bountiful  progeny  of  nineteen  living  children  and  grand- 
children. It'  seems  to  us  very  clear  that  the  change  would 
w(»k  an  injiuy,  not  a  benefit  in  all  material,  physieal,  moral 
and  ^hritual  ways.  Therefore,  we  believe  that  the  decree 
^ould  be  reversed,  and  that  Mrs.  Gebo  should  be  appoint^ 
general  guardian. 

Judgment  should  follow  accordingly. 

Order  mo<Mfied  by  substituting  Lucy  Gebo  as  gi^ardiah  in 
place  of  Joseph  H.  Badger,  and  as  so  modified  said  order  is 
imanimously  affirmed,  without  costs. 

App.  Div.-^VgL.  CXCIU.       21 
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The  People  op  the  State  of  New  York  ex  rel,  New  York 
Cei^tral  Railroad  Company  and  Erie  Raileoaj>  Com* 
PANY,  Relators,  v.  The  Public  Service  Comwssion  of 
the  State  of  New  York,  Second  District,  and  Charles 
B.  Hill  and  Others,  as  Public  Service  Commissioners  of  the 
State  of  New  York,  Being  Members  of  Said  Board,  Second 
District,  and  Pennsylvania  Railroad  Company  and 
Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Respondents. 

(Proceeding  to   Revoke  Certificate  of  Conveoitoce  and  a 
.  Necessity  Heretofore  Issued  to  the  Frontier  EHeetric  BaU- 
way  Company-) 

The  People  of  the  State  of  New  York  ex  rel.  New  York 
Central  Railroad  Company  and  Erie  Railroad  Com- 
pany, Relators,  v.  The  Public  Service  Combhssion  op 
THE  State  of  New  York,  Second  District,  and  Charles 
B.  Hill  and  Others,  as  Public  Service  Commissioners  of  the 
State  of  New  York,  Being  Members  of  Said  ^oard.  Second 
District,  and  Pennsylvania  Railroad  Company  and 
Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Respondents. 

(Proceeding  by  Pennsylvania  Railroad  Company  and  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  to 
Acquire  the  Capital  Stock  of  the  Frontier  Electric  Railway 
Company.) 

Third  Department,  September  8,  1920. 

Railroads  —  when  certificate  of  ^'convenience  and  necessity" 
should  not  be  revoked  because  electiic  railroad  proposes  to  cany 
freight  —  duty  of  such  railroad  under  Railroad  Law  —  power  of 
Public  Service  Commission  to  authorise  purchase  of  stock  by 
other  raUroads  —  when  court  will  not  interfere  with  decision  of 
Public  Service  Commission. 

Where  the  former  Board  of  Railroad  CommissioDers  granted  a  certificate 
of  "  eoQvenienoe  and  necessity:"  to  tvi  electiHc  raibioad  oqatporation  whVob 
was  to  operate  chiefly  upon  a  private  right  of  way«and  said  corporatioa 
was  authorized  by  its  charter  and  the  underlying  statute  to  take  and  carry 
both  passengers  and  property  and  to  receive  compensation  therefor, 
the  granting  of  said  oertifioate  impliedly  involved  the  duty  of  performing 
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both  of  Mid  functions.  Moreoyor,  a  f ailuare  to  i>€ift>Fm  all  of  the  fonetioBi 
of  a  general  railtoad  such  as  Was  conlemplKted  by  the.  oharter  would 
subject  suoh  corporation  to  a  forfeiture  ef  its  franchise. 

Hence,  it  was  proper  for  the  Public  Service  Commission  subsequently  to 
deny  the  petition  of  other  railroad  companies  asking  for  the  revocation  of 
said  certificate  of  "  oonvenienoe  and  necessity  "  formerly  issued,  merely 
because  the  oorporatioo  to  which  the  certifleate  was  issued  hsTiog  canned 
psflMogers  Oioly,  now  proposes  to  also  carry  freight^  where  it  appears 
that  the  time  for  the  construction  of  the  railroad  by  said  corporation  hat 
been  eoctended  and  that  there  is  now  need  for  greater  facilities  in  the 

.     handling  of  freight  between  its  terminal  pouits.  « 

The  mere  fact  that  the  testimony  before  the  Board  of  Kailroad  Commis- 
doners  was  limited  to  showing  the  public  ^  convenience  and  necessity  '' 
aa  it  related  to  passenger  tcalBk)  £d  not  haTe  die  effect  of  Umitiiig  the 
powers  at  the  corporation  or  Its  duty  to  respond  to  the  other  obUgation  of 
its  charter  to  carry  freight. 

As  said  railroad  corporation  under  the  certificate  previously  granted  has 
the  right  to  oonstruct  and  operate  its  railroad  under  the  provisions  of  the 
Railroad  Law,  the  Public  Bervice  Commission  properiy  permitted  the 
purchase  of  the  capital  stock  of  said  comjxany  by  other  railroad  companies 
for  the  purpose  of  enabling  the  latter  whic^  cfperated  trunk  lines  to  make 
use  of  said  corporate  powers  for  the  proper  handling  of  frei^t  hi  and 
through  a  highly  congested  district,  even  though  it  might  operate  to 
decrease  the  reremiee  of  other  railroads. 

Where  it  has  been  made  to  appear  to  the  Public  Service  Commission  that 
there  is  a  public  necessity  that  a  certain  railroad  render  both  passenger 
and  freight  service,  it  is  not  the  province  of  the  Appellate  Division  to 
interfere  with  the  legitimate  exercise  of  the  power  delegated  to  the  Publi^ 
Service  Commission. 


Certiobari  issued  out  of  the  Supreme  Court  and  attested 
on  the  7th  day  of  September,  1918,  directed  to  the  PubKc  Serv- 
ice Commission  of  the  State  of  New  York,  Second  District, 
and  others,  commanding  them  to  certify  and  return  to  the 
oflBce  of  the  clerk  of  the  county  of  Albany  all  and  singular  liieir 
proceedings  had  in  denying  the  petitions  of  the  Erie  Railroad 
Company  and  the  New  York  Central  Railroad  Company, 
under  section  10  of  the  Railroad  Law,  for  the  revocation  of 
the  certificate  of  convenienoe  and  a  necessity  heretofotre  issued' 
to  the  Frontier  Electric  Railway  Company. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  cm 
the  7th  day  of  September,  1918,  directed  to  the  Public  Service 
Commission  erf  the  State  of  New  York,  Second  District,  and 
others,  commanding  them  to  certify  and  return  to  the  office  of 
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the  clerk  of  the  county  of  Albany  all  and  singular  their  pto- 
ceedings  had  in  granting  the  application  of  the  Pennsylvania 
Railroad  Company  and  the  Delaware,  Lackawanna  and  Western 
Railroad  Company,  pursuant  to  subdivision  2  of  section  54  of 
the  Public  Service  Commissions  Law,  for  leave  to  acquire  the 
capital  stock  of  the  Frontier  Electric  Railway  Company. 

The  Pennsylvania  Railroad  Company  and  the  D^ware, 
Lackawanna  and  Western  Railroad  Company  were  permitted 
to  intervene  and  they  were  made  parties  defendant  in  both  of 
said  proceedings  by  separate  orders  of  the  court  granted  on  May  ' 
9,  1919.  The  opinion  rendered  by  the  commission  in  grant- 
ing the  application  under  subdivision  2  of  section  54  of  the  Pub- 
Kc  Service  Commissions  Law  (as  amd.  by  Laws  of  1914,  chap. 
220)  for  consent  to  acquire  the  capital  stock  of  the  Frontier 
Electric  Railway  Company  is  reported  in  Matter  of  PennsyU 
vcmia  R.  R.  Co.  (16  State  Dept.  Rep.  192). 

Maurice  C.  Spratt,  for  the  relator  New  York  Central  Rail- 
road Company. 

Moot,  Sprague,  Brownell  &  Moray  [Herbert  A.  Taylor  and 
S.  Fay  Carr  of  counsel],  for  the  relator  Erie  Railroad  Company. 

O'Brien,  Boardman,  Parker  &  Fox  [Edwin  J.  Freedman  and 
A.  B.  Boardman  of  counsel],  for  the  respondents  Pennsylvania 
Railroad  Company  and  Delaware,  Lackawanna  and  Western 
Railroad  Company. 

Ledyard  P.  Hale  for  the  respondent  Public  Service  Commis- 
sion, Second  District. 

Woodward,  J. : 

These  are  certiorari  proceedings  to  review  the  determination 
of  the  Public  Service  Commission  of  the  State  of  New  York, 
Siecond  District,  (1)  in  denying  the  petitions  of  the  Erie  Rail- 
road Company  and  the  New  York  (Jentral  Railroad  Company 
for  the  revocation  of  the  certificate  of  necessity  and  eonveni- 
eoce  of  the  Frontier  Electric  Railway  Company,  and  (2)  in 
granting  the  application  of  the  Pennsylvania  Railroad  Com- 
pany and  the  Delaware,  Lackawanna  and  Western  Railroad 
Company  for  leave  to  acquire  the  capital  stock  of  the  Frontier 
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Eleetrio  Railway  CoDapany.  The  reeord  is  voluminouBi  and 
the  questions  involved  have  been  airgued  with  great  eiabocBr 
tion,  but  they  involve  few  mattero  of  importance  to  be  eon- 
Bidered  on  this  review,  as  we  are  of  the  <^nnion  that  the  deter* 
mination  of  the  Public  Sendee  Commission,  within  established 
rules  of  law  and  supported  by  evidence,  is  not  to  be  superseded 
by  the  judgment  of  this  court,  even  though  we  should  be  of 
q[)inion  that  a  better  disposition  might  have  been  made  of  the. 
matters  involved.  By  stipulation  of  the  att(»meys,  dated 
November  8, 1919,  one  return  was  made  and  filed  herein  with 
the  same  lotee  and  effect  as  if  separate  returns  were  made  and 
filed. 

The  Frontier  Electric  Railway  Company  was  incorporated 
on  the  4th  day  of  August,  1906,  for  the  purpose  of  building  aad 
operating  "  a  standard  gauge  raihroad  to  be  built  for  the  most 
part  on  private  right  of  way  and  to  be  operated  by  electricity 
as  a  motive  powi^  between  the  cities  Of  Buffalo  and  Niagara 
Falls  aforesaid,  said  cities  being  the  respective  termini  of  the 
said  railroad."  These  facts  were  set  forth  in  the  petition  of 
ttie  Fromtier  Electric  Railway  Company  to  the  Board  of 
Raiboad  Commiaioners  und^  date  of  •Septemb^  3,  1906, 
imd  gave  notice,  of  course,  that  it  was  the  purpose  of  this 
corporation  to  construct  a  standard  railroad,  twenty-five 
miles  in  length,  as  stated  in  its  certificate,  duly  publiahedi 
It  was  further  stated  that  the  motive  power  to  be  used  was  to 
be  electricity,  but  aside  from  this  there  was  noUdng  to  indi« 
eate  that  it  was  not  to  be  a  regular  railroad  for  the  transporta- 
tion of  persons  and  property;  Upon  the  hearing  before  the 
Board  of  Raihroad  Conunissioners,  upon  the  application  for 
a  certificate  of  convenience  and  necessity,  the  testimony  was 
devoted  to  lowing  the  need  for  an  electric  raihroad  operating 
upcm  a  private  right  of  way  to  accommodate  the  passenger 
traffic  between  Buffalo  and  Niagara  Falls,  it  bemg  contended 
that  the  International  Railroad  Company,  operating  upon  tixe 
public  hi^ways,  was  unable  to  meet  the  demands  of  the  pub- 
lic. It  appears  from  the  record  then  made  that  the  ^ontier 
Electric  Railway  Company  was  designed  to  supidement  the 
International  Raih-oad  Compimy,  and  this  latter  corpooratjon 
caused  it  to  appear  that  it  was  to  be  interested  in  the  enter^ 
prise.    We  do  not  understand  that  there  is  any  contention  tba^ 
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tha*e  was  any  bad  faith  in  this  application;  that  it  was  not  then 
the  purpose  of  making  this  Frontier  Electric  Railway  Company 
an  auxiliary  of  the  International  Railroad  Company  system. 
There  does  not  appear  to  have  been  any  specific  disclaimer  of  a 
purpose  to  make  use  of  the  railroad  for  purposes  other  than 
the  carrying  of  passengers^  and  it  might  be  questioned  whether 
a  corporation  organized  und^  the  General  Railroad  Law,  and 
endowed  vsdth  the  right  of  eminent  domain,  had  a  right  to  so 
limit  its  activities  if  the  public  convenience  required  its  use 
for  freight-carrying  purposes.  Under  subdivision  7  of  section 
8  of  the  Railroad  Law  this  corporation  had  the  right  "  to  take 
and  convey  persons  and  property  on  its  railroad  by  the  power 
or  force  of  steam  or  of  animals,  or  by  any  mechanical  power, 
except  where  such  power  is  specially  prescribed  in  this  chapter, 
and  to  receive  compensation  therefor."  (See,  also.  Railroad 
Law  [Qen.  Laws,  chap.  39;  Laws  of  1890,  chap.  665],  §  4,  subdi 
7,  as  amd.  by  Laws  of  1892,  chap.  676.)  This  constituted  a 
part  of  its  franchise  powers;  it  had  a  right  to  "  take  and  convey 
*  *  *  property  on  its  railroad,"  and  "  as  the  franchise  is 
given  in  order  that  it  may  be  «eercised  for  the  public  benefit " 
(First  Cmstrudion  Co.  v.  SkOe  cf  New  Y&rk^  221  N.  Y.  295, 
318;  New  York  Electric  Line&  v.  Empire  Citg  Svbu>ay,  235  TJ.  S. 
179,  194),  it  would  seem  to  follow  that  where  a  corporation  is 
authorised  by  its  chaaAer,  and  the  underiying  statute,  to  take 
and  carry  both  passengers  and  property  and  to  receive  com- 
pensation therefor,  the  granting  of  the  certificate  of  convenience 
and  necessity  impKedly  involved  the  duty  of  performing  both  of 
these  functions.  '' '  Grants  like  the  one  under  consideration  are 
not  nude  pacts,  but  rest  upon  obhgations  expressly  ot  impUedly 
assumed  to  carry  on  the  undertaking  to  which  they  relate,'  " 
and  '^ '  th^  same  principle  is  applicable  when  a  municipaHty 
under  legi^tive  authority  gives  the  permission  which  brings 
the  franchise  into  being;  there  is  nec^sarily  imj^ied  the  con- 
dition of  user.'  "  (First  Constrmtion  Co.  v.  State  of  New  York, 
supra,  317,  319.)  And  as  the  grant  is  of  the  right  to  carry 
"  persons  and  property  "  there  must  of  necessity  be  the  implied 
obligation  to  perform  all  of  the  conditions  of  the  gritnt;  there 
is  no  presumption  that  the  State  would  have  granted  a  franelnse 
sudi  as  was  given  to  the  Frontier  Electric  Railway  Com- 
pany, for  theexcluave  carrying  of  passengers,  and  a  failure 
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to  perform  all  of  the  functioxis  of  a  general  railroad,  mich  aa 
was  contemplated  by  its  charter,  would  subject  the  corpora^ 
tion  to  a  forfeiture  of  its  franchise.  {New  York  Electric  Lines 
V.  Empire  City  Subwaiyr  235  U.  S.  179,  194,  and  authorities 
there  dted;  First  Construction  Co.  v.  &ate  of  New  York,  supra, 
317.)  The  fact  that  the  testimony  before  the  Board  of  Rail- 
road CommissicmerB  was  limited  to  showing  the  public  con«> 
venience  and  necessity  as  it  related  to  the  paaBedger  traffic 
did  not  have  the  effect  of  limiting  the  powers  of  the  corpora- 
tion, or  its  duty  to  respond  to  the  obligations  of  its  charter^ 
nor  did  it  justify  the  relators  in  withdrawing  from  the  pro- 
ceedingSi  if  they  desired  to  be  heard  upon  the  propriety  of 
permitting  the  construction  of  this  ndkoad.  They  must  be 
presumed  to  have  known  the  law,  and  c6nceded)y  they  were 
IMraseat  when  the  matter  was  before  the  Board  of  Railroad 
Commimionera  aod  abandoned  the  mfli;ter  wben  they  reached 
the  oooclusloii  that  the  proposed  railroad  was  to  be  used  for 
passengers  only.  U  the  public  couvenienee  and  a  necessity 
existed  for  the  construction  oi  the  Frontier  Electric  Railway 
CcGDo^iany  in  1906,  -and  the  evidence  befoile  the  Board  of  Railroad 
Commissioiiers  would  seem  to  justify  the  cotK^lusion,  the  order 
was  propetly  made  for  tjie  granting  of  the  certificate  required^ 
and  the  obligation  rested  upon  the  corporation  to  petlomfUie 
duties  of  its  franchise  even  though  the  relators  were  wilUng 
it  should  avoid  a  part  of  them.  We  do  not  thmk  the  Triors 
are  in  a  position  to  suggest  that  they  did  not  have  their  day 
in  court  upon  the  propriety  of  the  granting  thp  certificate,  or 
that  they  have  any  standing  to  urge  its  abrogation  because  it 
now  appears  that  there  is  a  purpose  to  make  use  of  tJiecorporate 
powers  of  the  Frontier  Electric  Railway  Company  to  facilitate 
the  sQovemant  of  freight  in  one  of  the  most  congested  districts 
in  the  coiintry.  If  the  railroad  had  been  constructed  in  the 
years  immediately  following  1906  there  is  little  doubt  that 
in  a  proper  proceeding  the  Frontier  Electric  Railway  Company 
could  have  bew  compelled  to  carry  f rei^t  as  well  as  passen^ 
g^iB,  even  though  it  had  been  made  to  appear  that  there  was 
no  such  GompelKnig  necessity  as  would  have  justified  the  grsmt^ 
ing  of  the  certificate  for  freight*carrying  purposes  only.  Hie 
Legidatiire  has,  by  various  acts,  esdiended  the  time  for  the 
consfaruction  of  thei  railroad  and  the  exercise  of  its  corporate 
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powers  down  to  the  year  1921  (Laws  of  1911,  ehap.  523;  LawB 
of  1914,  ehap.  411;  Laws  of  1917,  chap.  589;  Laws  of  1919/ 
chap.  51),  and  at  the  hearings  here  under  review  the  evidence 
clearly  indicates  that  there  is  need  for  greater  facilities  in  the 
handling  of  freight  between  the  terminal  points  of  the  Frontia* 
Electric  Railway  Company.  This  fully  justified  the  Public 
^rvice  Commission,  as  successor  to  the  -poweTs  of  tiie  Board  of 
Railroad  Commissioners;  in  denying  the  application  of  the 
rdators  to  set  aaide  the  original  catificate  of  conv^enee  and 
necessity. 

It  follows  that  if  the  Frontier  Electric  Railway  Company  has 
the  right  to  construct  and  operate  its  railroad  under  the 
provisions  of  the  Railroad  Law,  as  above  indicated,  there  is  no 
very  good  reason  why  the  Public  Service  Commission  shouM 
refuse  to  permit  of  the  purchase  of  the  capital  stock  of  sudi 
railroad  company  by  the  Pennsylvania  Railroad  Company  and 
the  Delaware,  Lackawanna  and  Western  Railroad  Company, 
for  the  purpose  of  enabling  these  corporations,  operating  trunk 
lines  of  raUroad,  to  make  use  of  its  corporate  powers  tor  the 
proper  handling  of  freight  in  and  through  a  highly  congested 
district,  even  though  this  should  operate  to  decreaae  the 
iievenues  of  \he  relators.  The  Frontier  Electric  Railway  Com* 
pany  will  rest  under  the  obhgation  of  properly  caring  for  the 
passenger  traffic,  as  well  as  this  handling  of  frei^t,  and  its 
own^?  will  purchase  the  stock  knowing  Hiat  they  are  undeiv 
taking  a  iHibiic  service  which  ^*  is  due  to  the  3tate  from  whieh 
the  privilege  proceeds^'  {Pennsylvama  Gas  Od.  v.  Public 
Service  C(mm.j  22&  N.  Y.  397,  409),  and  as  it  has  now  been 
made  to  appear  that  there  is  a  public  necessity  for  both  of 
these  services,  it  is  not  the  province  of  this  court  to  interfere 
with  the  legitimate  exerdse  of  the  powers  delegated  to  the 
Public  Service  Commission. 

We  a^  not  impressed  with  the  seriousness  of  tiie  alleged 
changes  in  the  route  of  the  railroad,  nor  of  the  many  minor 
objections  raised.  There  appears  to  have  been  a  practical 
working  out  of  the  problem  of  prc^)er  railroad  transportation 
in  and  around  the  city  of  Buffalo.  It  may  be  that  individuals 
are  to  be  profited  by  the  solution  of  this  problem;  possibly 
tibiat  there  has  not  been  that  frankness  in  all  of  the  proceedings 
which  an  advancing  ethical  sentim^it  would  approve;  but  we 
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are  unable  to  discover  any  reasonable  ground  for  (fisapproving 
the  practical  result  which  is  to  be  accomplished,  and  it  may 
be  that  the  disadvantages  feared  by  the  relators  may  be  fully 
compensated  in  a  freer  movement,  of  the  commerce  which 
centers  in  and  around  the  territory  to  be.  serred  by  the  Fmotier 
Electric  Railway  Company. 

The  orders  of  the  Public  Service  Conunission  should  all  be 
sustained  and  the  writs  dismissed,  with  fifty  dollars  cost^  coid 
disbursements. 

Detamination  unanimously  confirmed,  and  writs  dismissed; 
with  fifty  dollars  costs  and  disbursements. 


Abthub  J.  Vadnet,  Respondent,  v.  UNrrED  Tracttcw  Com- 

PANT,  Appellant. 

Third  Department,  September  8,  1920. 

Street  raUwmyi  —  nefliffence  —  ooUlaion  between  trollej  car  #nd 
■leiffh  stalled  on  track  —  trial  —  charge  —  statement  Uxat  Jury 
maj  be  guided  by  their  common  sense  —  f aUure  of  driver  of  ideigh 
to  carry  light  —  Highway  Law,  section  899a,  conitrued  —  err oneout 
oharge  as  to  duty  of  sleiglui  to  caxvy  lights  -^  appeal  -^  error  f anMr* 
able  to  defendant. 

In  an  action  against  an  eleotrio  railroad  oompaoy  to  reoover  for  injuries  caused 
by  a  coliision  between  the  defendant's  ear  and  a  sleigh  which  the  plaintiff 
was  diiring,  it  was  not  error  for  the  court  to  instruct  the  jury  to  use'  com- 
mon sense  in  the  determination  of  the  faots  and  that  it  was  to  be  gtdded 
by  its  experienoe  —  bjy  the  expmenoe  ol  the  individual  jmymieD  -^  ratl^r 
than  by  the  arguments  of  the  lawyers  or  the  dictum  of  tbfB  judge,  Bj 
such  charge  the  court  did  not  suggest  that  the  jury  was  to  be  controlled 
by  its  common  sense  apart  from  the  evidence. 

Moreover,  as  the  attorney  for  the  defendant  made  no  suggestion  of  any 
modifieation  desired  in  reference  to  the  t^emarks  of  the  court,  "to  whieii 
objection  was  made,  the  issue  is  not  available  on  appeal,  for  it  is  only, 
where  the  attention  of  the  oourt  is  called  to  a  specific  errcM*  of  law  by  4n 
exception  that  there  is  anything  presented  for  review  upon  an  af^ieal. 

As  seetion  329a  of  the  Highway  Law,  relating  to  lights  to  be  carried  on 

vehicles,  applies  only  to  vehicles  "  on  wheels  whether  stationary  or  in 

motion,  while  upon  any  publie  street,''  the  statute  is  not  applicable  to 

.  sleighs  ui>on  publie  streets,  and  hence  in  aA  aotion  to  veoover  ft>r  injurjr  «6 
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the  pUontiiT  w)io  in  the  night  time  waa  struek  by  the  defendaat'^.ttveet 
car  while  his  sleigh  was  stalled  upon  the  tnack,  it  was  error  to  change  that 
his  failure  to  carry  a  light  was  prima  facie  evidence  of  coatribiitory  negli* 
gience  on  his  part  which  might  be  rebutted. 
The  charge  aforesaid  was  more  favorable  to  the  defendant  than  that  to 
whii^  it  was  entitled,  and  hence  the  error  is  not  gtonnd  for  a  raversal  of  a 
judgment  for  the  plaintiff. 

Appeal  by  the  defendant,  United  Traction  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Rensselaer 
qn  the  2$th  day  of  October,  1919,  upon  the  verdict  of  a  jury  for 
$14,000,  and  also  from  an  order  entered  in  said  clerk's,  office  on 
the  same  day  denying  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  E.  MacLean  [John  T.  Norton  of  counsel],  for  the 
appellant. 

Thomas  F.  Powers,  for  the  respondent. 

WOODWAKD,  J.: 

There  is  no  dispute  that  the  plaintiff  was  seriously  injured 
in  a  collision  between  one  of  the  defendant's  street  cars  ^Ad  a 
3ldgh  in  charge  of  the  plaintiff  in  the  early  morning  of  Decern- 
\xst  24,  1017.  The  plaintiff  was  employed  to  drive  a  delifv^ 
sleigh  for  a  bakery  located  in  Albany,  and  on  the  day  in  ques- 
tion had  taken  on  his  load  early  in  the  morning,  and  at  about 
half-past  five  o'clock  in  the  morning  had  reached  a  point  on 
the  viaduct  in  Rensselaer  used  by  the  defendant,  in  common 
with  the  public,  for  the  operation  of  its  cars.  He  entered  the 
viaduct  at  the  southerly  end  and  proceeded  north.  The  snow, 
it  appears  from  the  evidence,  was  thin  on  the  east  side  of  the 
defendant's  tracks,  which  were  near  the  center  Une  of  the 
viaduct,  and  the  plaintiff  tiurned  his  horse  to  the  west^ly  aide 
of  the  tracks.  The  sleigh  was  heavily  loaded  and  the  horse 
appears-  to  have  been  unable  to  draw  the  load  because  of  the 
absence  of  snow  firom  the  viaduct  roadway.  He  came  to  a 
standstill  with  the  sleigh  covering  the  westerly  rail  of  the 
south-bound  track  of  the  defendant.  The  plaintiff  says  that 
he  tried  to  get  the  horse  to  pull  the  load  off  from  the  trad^ 
but  the  horse  was  unaUe  to  start  the  sleigh.    While  thus 
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engaged  the  plaintiff's  helper  oame  upon  the  scene.  The 
pkdntiff  directed  his  helper  ix>  take  the  horse  by  liie  heiKi  and 
urge  him  to  poll,  simI  the  plaintiff  took  the  fines  m  one  bsady 
and,  with  the  otAier,  tried  to  help  to  moi^e  the  sleigh.  At  this 
point  l^e  defendaoxt's  oar,  which  had  to  run  between  dOO  and 
600  fe^  upon  the  viaduct  before  reaching  the  dmi^,  oamA 
upon  thei  plaiiskiffy  twhd  wibb  seriously  injured  1^  being  pimied 
between,  the  aki^  and  the  advancing  car. 

The  jqpieetion  of  the  defendant's  ne^Ugence  and  of  the  con* 
trttiutoFj  ne^igsnce  of  the  plaintiff  were  diarply  contested 
^qpon  the  trial,  and  it  is  practieally  conceded  that  there  were 
questicnaof  fact  for  the  jury,  wfaidi  found  a  verdict  in  favor  of 
tiiie  plaintiff  for  the  sum  of  S14,000.  The  defendant  appeab 
from  ^le  judgment  and  from  an  order  denying  its  motion  for 
a  new  txial'Oii.tfaeminilites. 

The  defendant  urges  that. the  leamad  trial  court  erred  in  its 
diarge  to  the  iupiy  to  the  pcejudice  of  its  rights.  The  learned 
court  by  way  of  explanation  told  the  Jury  that  it  was  its  duty 
to  use  ooQtmnoB  sens^  in  the  determination  of  the  facts;  that  it 
was  to  be  guided  by  its  experience*-—  by  the  experience  of  the 
individual  jurymen  —  rather  than  by  the  arguments  of  the 
lawyers^  or  the  diotum  of  the  judge;  and  it  is  now  uiged  that 
this  constituted  ^sror  which  should  result  in  the  reversal  of* 
this  judgment.  It  m^y  wdl  be  doubted  whether  the  question 
now  argued  was  fairly  presented  to  the  court  at  a  time  or 
under  circumstances  whicdi  entitle  the  defendant  to  a  review. 
Counsel  had  ^excepted  "  to  the  charge  of  the  court  in  regard 
to  the  rii^tsof  the  pilaintifi  to  go  over  to  the  wrong  side  of  the 
road  said  to*  get  out  of  the  way  of  the  car  if  he  could  —  what^-i 
ever  you  s^idin  tiiat  regard/'  and  then  added,  not  an  exception, 
but  that  ^^  I  object  to  that  part  of  the  (diarge  in  which  you< 
said  it  was  the  duty  of  the  jury  to  use  common  sense,  and  what 
you  said  i^Kmthat  subject,  and  also  what  you  said  upon  the 
subject  of  the  common  sense  of  the  common  people,  and  what 
you  said  about  the  lawyers  and  judges."  Having  objected; 
counsel  them  ^sidz  ^^  I  ask  you  to  cfaaige  that  it  was  the  duty  of 
the  pfadntsff  at  the  time  and  place  of  accident  to  have  attadied 
to  his  vehicle  lights  visible  fnam  the  front  and  rear  of  his 
vdiicle."  To  this  request  the  court  responded:  "Yes,  I  so 
charge.    There  is  such  a  provision  now,  and  I  think  there  was 
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then/'  Drfendant  got  the  exact  charge  which  it  requested. 
It  made  no  suggestion  of  any  modification  desired  in  ref  erenoe 
to  the  remarks  of  the  court  to  which  objection  was  nubde,  and 
it  is  only  where  the  attention  of  the  court  is  called  to  a  specific 
error  of  law  by  an  exception  that  there  is  anything  presented 
for  review  upon  an  apiieal.  But  upon  the  merits  we  see  no 
1-eaaon  for  any  serious  criticism  oi  the  charge  as  a  whole;  the 
law  was  clearly  and  concisely  stated,  and  we  do  not  think  an 
intelligent  jury  woidd  understand  the  court  as  having  suggested 
that  the  jinry  was  to  be  controlled  by  its  common  sense  apart 
from  the  evidence.  The  fair  construction  of  the  language  of 
the  charge  as  a  whole  was  that  the  jury  must  apply  its  common 
experience  to  the  evidence;  it  must  judge  of  the  truth  by  its 
knowledge  of  the  every*day  experi^ices  erf  the  men  compceing  it, 
and  this  is  obviously  a  correct  view  of  the  province  of  the  jury. 
The  court  having  charged  as  requiested  above  in  reference 
to  the  duty  of  the  plaintiff  to  have  lights  upon  his  vehide, 
counsel  for  the  defendant  pushed  the  matter  furthar  and  asked 
the  court  to  charge  *'  that  a  failure  to  have  a  li|^  on  the 
plaintiff's  vehicle  te  prima  facie  evidence  of  contributory 
nc^genee  on  the  part  of  the  plaintiff.''  To  this  the  court 
responded:  "  I  so  charge.  It  is  not  conclusive,  however." 
Counsel  i)ersisted:  ''  There  is  no  dispute  about  a  li^t,  and 
thereforjs  as  a  corollary  I  ask  you  to  instruct  the  jury  to  render 
a  verdict  for  the  defendant."  To  this  the  court  responded: 
''  I  decline  I  charge  the  jury  that  the  fact  that  the  plaintiff 
had  no  hght  upon  his  vehicle  may  be  taken  into  consideration 
and  weighed  by  the  jury  in  determining  whether  or  not  he  was 
negligent,  and  I  wiU  decline  to  make  any  other  charge  on  that 
subject."  To  this  the  defendant  interposed  an  excq>tion,  and 
if  the  statute  (Highway  Law,  §  329a,  added  by  Laws  of  1914, 
chap.  32,  as  amd.  by  Laws  of  1915,  chap.  367)*  applies  to  the 
facts  in  this  case,  then  there  is  no  doubt  that  the  court  erred 
in  its  charge  in  this  respect.  {Martin  v.  Herzogy  228  N.  Y. 
164.)  The  difficulty  with  the  defendant's  contention  is  that 
the  statute  has  no  relation  whatever  to  the  kind  of  a  vehicle 
involved  in  this  accident.  The  language  of  the  stetute  is 
explicit;  it  is  that  "  every  vehicle  on  wheels  whether  stationary 

*  Since  amd.  by  Laws  oC  1918,  oha{).  258.—  [Rsp. 
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or  in  motion,  while  upon  any  public  street,  *.  *  *  ghal 
have  attached  thereto  a  li^t  or  U^ts  to  be  visible  fr(mi  the 
front  and  from  the  rear/'  ete.  The  undisputed  evidence  in 
tiiis  case  is  that  the  plomkiflf  was  driving  a  horse  attached  to  a 
deigh,  and  this  court  may  take  judicial  notice  that  a  sleigji  is 
not  a  vehicle  ''  on  wheels."  A  sleigh  is  defined  by  Webster 
as  ^'a  vehicle  on  runners,  used  f<xr  transporting  persons 
or  goods  on  snow  or  ice,"  and  courts  will  take  notice  of 
whatever  is  generally  known  within  the  limits  of  their  jiuis- 
diction;  and  if  tl^  judge^s  memory  is  at  fault  he  may  refresh 
it  by  resorting  to  any  means  for  that  purpose  which  he  may 
deem  safe  and  proper.  {Brmm  v.  Pipefy  91  U.  S.  37,  42.) 
We  cannot  close  our  eyes  to  the  language  of  the  statute.  It 
does  not  say  that  every  vehide  shall  carry  the  prescribed 
lights^  but  thad;  *'  every  vehicle  on  wheeb "  shall  be  thus 
equipped,  and  the  eicpress  limitation  to  vehicles  on  wheels 
excludes,  under  well-established  rules,  any  other  class  of 
vehicles.  {AuUman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54,  57.) 
The-defendant  has  had  the  advantage  of  a  spoo&e  charge  to 
wfaieh  it  WM  not  <»ititied,  tihat  it  was  ^e  duty  of  ^Sb  phtiirtiff 
to  have  had  this  slei^  eqtiipped  with  a  light,  and  it  clearly 
has  no  ground  for  complaint  where  the  court  permitted  the 
jury  to  take  into  considenition  the  admitted  fact  that  no  such' 
lig^t  was  displayed.  The  provision  for  lighting  sSS.  vdiieles 
on  wheels  grew  out  of  the  requirement  that  automobiles  should 
carry  certarn  lights.  (See  Highway  Law,  §  286,  subd.  1,  added 
by  Laws  of  1910,  chap.  374,  as  amd.  by  Laws  of  1917,  chap. 
785.)*  As  automobiles  are  little  used  on  rural  highways  dur- 
ing the  season  that  sleigh  are  operated,  and  slei^s,  or  tlie 
teams  drawing  them,  are  usually  provided  with  warning  bells, 
these  vehicles  do  not  come  within  the  reasons  which  produced 
the  statutory  provision  here  under  consideration,  and  it  has  no 
bearing  upon  the  merits  of  the  case.  The  defendant  had  tihe , 
advantage  of  a  charge  more  favorable  than  it  was  entitled  to, 
and  cannot  be  heard  to  complain. 

We  have  examined  the  other  errors  alleged  to  have  been 
committed  on  the  trfal,  but  are  persuaded  that  the  court  did 

not  ^rr  in  deahng  with  the  problem  tM^cBeHted  by  the  evidence. 

-  —  ■  ■    -      ...    I    ' .  ... • 

*  Since  amd.  by  Laws  of  1918,  ohap.  S40.-^  [RiBf^r 
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The  plaintiff  evidently  did  not  have  a  very  olear  idea  of  time 
and  its  measurements;  it  may  be  conceded  that  there  are  coin 
tradictions  which  if  designedly  made  would  warrant  the  jury 
in  discrediting  his  testimony,  but  these  are  matters  peculiarly 
for  the  jury,  and  a  careful  reading  of  the  testimony  justifies 
the  conclusion  reached  by  the  jury. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  coste.  i 

.  Judgment  and  order  unanimously  affirmed,  with  costs. 


Alfrsd  a.  Edwards,  as  Trustee  in  Bankruptcy  of  Fobt 
Covington  Creamery  Company,  Inc.,  Respondent,  v. 
William  N.  MacArtney  and  Others,  Appellants. 

Third  Departmeat,  September  8,  1920. 

Pleadings  —  aaiiMr  —  d«niai  upon  information  and  btliaf  inauA* 
oient  to  rMse  iwae  --  aetion  by  trunte^  in  tetUmipt^ar  to  r«oov»r 
funds  wrongfuUjr  charsed  against  corporation  —  Judgmoat  for 
plaintift  afiOrmed. 

An  answer  whereby  lihe  defendants  **  deny  that  th^y  ha^  any  infoimation 
suffioient  to  form  a  belief  as  to  the  truth  of  any  of  the  aUecatioDs  "  oon* 
tained  in  a  specdfled  paragraph  of  the  complaint,  raises  no  issue,  for  it  is 
not  such  a  denial  as  the  Code  of  Civil  Procedure  requires.  Hence,  each 
material  alleg:ation  of  the  complaint  not  controverted  by  such  answer 
nrast  be  taken  to  be  true. 

As  snch  answer  was  insufficient  to  eootrovert  the  aUegatiobs  of  the  oom- 
plaiiit  which  in  effect  charged  the  defendants,  who  were  pnvate  batiken* 
with  wrongfully  chaisrin^  to  a  corporation,  of  which  the  plaintilf  was 
trustee  in  bankruptcy,  the  amount  of  a  certain  promissory  note  negotiated 
by  it  out  of  moneys  which  were  in  fact  a  trust  fimd  belonging  to  the  patrons 
of  the  corporation,  a  judgment  for  the  plaintiff  should  be  affirmed^ 

H.  T.  Eellooo,  J.,  dissents. 

Appeal  by  the  defendants,  WiUiam  N.  MacArtDcy  and 
others,  from  a  judgment  of  the  Supreme  Court,  m  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  oi  the  pouaty  of 
Franklin  on  the  13th  day  of  December,  1919,.  upon  .t|^  decision 
of  the  court  rendered  after  a  trial  before  the  court  without  a 
jury  at  the  Franklin  Trial  Term. 


Digitized  by  VjOOQIC 


Edwjjois  t^.  MMiAjnsmr.  895 

AUen  A  McCUxry  [WHSlMm  h.  AUm  of  ownset),  fpr  tbe 
appellakitg. 

Charge  J.  Moore ^  for  the  respondent. 

WoODWABDv  J.: 

Whether  the  plamtiff  has  IsgieA  catyacity  fco  sue  in  bi^ialf  of 
the  benefioiaries  of  the  alleged  trust;  whether  the  plaintiS  is 
the  real  party  in  interest^  and  various  other  questions  which 
migjiit  be  sugg^ted,  are  not  before  the  oouirt  on  this  i^peal,  as 
the  teoord  diseloees  no  suoh  issues  of  law  or  of  fact*  The 
complaint  ptoeeeds  upon  the  theory  that  the  phdofiff^  as 
trustee  id  baoykruptcy  of  the  Fort  Oovinston  Creamery  Com- 
pany, Ific,  is  entitled  to  reoover  the  suln  of  $3,000,  wi^bh  inter- 
est,  which  sum  the  defmdants  diarged  to  tbe  aeooilnfcoC  the 
coneamery  company,  in  payment  of  a  certain  promnsoiy  note 
made  and  n^otiated  by  the  said  company,  it  being  the  cob- 
tention  of  tbe  plaintiff  that  the  said  S3,000  was  a  trust  fund 
belonging  to  the  patrons  of  the  croainery  company,  to  the 
knowledge  of  the  defendants.  The  comprint,  aftor  alining 
ibe  bankruptcy  and  the  appointment  of  the  plaintiff  as  trustee, 
as  well  as  the  ineorporation  of  the  cteamery  company  ajid  the 
copartnership  of  the  defendants  as  private  bankers  under  tbe 
firm  name  of  the  Fort  Covington  Banking  Company,  alleges 
in  the  7th  paragraph,  upon  infcHsnaticMi  and  belief:  •* That  on 
or  ahfont  the  22d  day  of  July,  1916,  an  agreement  was  made 
between  said  Fort  Ccrvington  Ofeamery  Company,  Inc.,  and  the 
patrons  of  saSd  creamery  who  were  bringing  their  milk  thereto, 
by  which  it  was  agreed  that  said  company  would  manufacture 
butter  "  at  certain  agreed  prices,  '^  which  agreement  continued 
during  all  the  time  said. creamery  ocmipany  operated  as  such, 
and  that  said  creamery  company  had  lio  interest  in  or  right  to 
any  of  the  moneys  dtie  said  patrons;  that  one  William  J.  Smith 
was  about  said  time  appointed  by  the  patrons  of  said  creamery 
company  to  act  as  salesman  for  them  and  to  make  sales  of 
their  products  and  tiu*n  over  to  said  patrons  the  respective 
aoKmnts  to  \idiiGhithey  were  entitled,  anid  thai  the  said  Siniih 
continued  to  act  as  salesman  for  said  patrons  during  all  of  the 
time  the  said  creamery  company  operated/-  The  answer  of 
tibe  def^idants'  to. this  ia  that  they  '^  deny  that  they  ha^  any 
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information  sufficient  to  form  a  belief  as  to  the  truth  of  any  of 
the  allegations  contained  in  paragraph  numbered  VII  of  said 
complaint/'  This,  of  course,  raises  no  issue.  It  is  not  such  a 
denial  as  the  Code  provides.  (Steitiback  v.  Diepenhrock,  52 
App.  Div.  437,  438;  Meuer  v.  Phenix  NaMonal  Bank,  87  id. 
281,  283.)  And  "  each  material  allegation  of  the  complaint, 
not  contiXDVerted  by  the  answer,  *  *  ♦  must,  for  the 
purposes  of  the  action,  be  taken  as  true.''  (Code  Civ.  Proc. 
§  522.) 

The  8th  paragraph  of  the  complaint  continues  and  all^^ 
that  the  creamery  company  during  its  entire  existence  kept  a 
depositor's  iwcoimt  with  the  Fort  Covington  Banking  Com- 
pany, and  that  '^  the  said  Smith  kept  an  account  of  he  receipts 
as  salesman  aJso  with  said  hanking  company,  between  the 
time  (tf  his  appdntment  as  such  salesman  and  down  to  about 
January  6,  1917,  at  which  tiine  and  at  the  suggestion  of  the 
defendants,  through  thdr  cashi^,  the  moneys  due  to  the 
patrofns  of  said  creamery  company  were  transf^red  into  the 
account  of  ttie  said  Port  Covington  Creamery  Company  and 
thereafter  all  receipts  by  the  said  Smith  from  the  proceeds  of 
butter  and  cheese  sold  and  which  were  payable  to  him  as 
salesman  were  deposited  in  the  said  account  of  said  Fort 
Covington  Creamery  Con^any,  Inc.,  in  the  defendants'  said 
bank,  and  withdrawals  therefrom  were  made  to  pay  said  patrons 
for  their  butter  and  cheese  and  to  pay  said  creamery  company 
for  its  agi^eed  rate  of  compensation  for  manufacturings  the 
same."  This  allegation  is  met  by  an  alleged  denial  of  '^  any 
information  suffiicient  to  form  a  befief,"  and  k,  of  course^ 
insufficient  to  raise  an  issue. 

The  9th  paragraph  of  the  complaint  is  admitted,  with  the 
exe^ion  of  the  allegation  that  '^  said  charging  of  said  notes 
to  the  account  of  said  Fort  Covington  Creamery  Company, 
Inc.,  in  said  bank  of  the  defendants  was  done  without  the  con- 
sent or  knowledge  of  said  creamery  company  and  against  the 
protests  of- its  officers,  and  that  at  the  time  of  such  charging  of 
said  notes  the  said  Fort  Covington  Creamery  Company  was 
insolvent  and  did  not  have  to  its  credit  with  the  defendants' 
bank  any  funds  with  which  to  pay  said  notes  and  that  the  same 
were  paid  from  trust  fimds  of  the  patrons  of  said  creamery 
company  which  w^e  deposited  by  their  salesman  in  the  aooouat 
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of  said  Fort  Covington  Creamery  Company  in  said  bank,  of  all 
of  which  facts  the  defendants  and  their  oflScers,  agents  and 
employees  had  full  knowledge,  and  such  charting  was  ill^al 
and  wrongful  on  the  part  of  said  defendants,  thar  officers, 
agents  and  employees/^  This  is  denied.  It  is,  however,  for 
the  most  part  mere  conclusions  of  la^,  and  the  denial  is  in 
conflict  '/Tith  some  of  titie  material  allegations  of  the  previous 
paragraphs,  whioh^  as  we  have  s^n,  are  apt  deiued  and  must, 
for  the  purposes  of  this  action,  be  accepted  as  true. 

The  appdlants  urge  that  the  eighteenth  finding  of  fact  is 
the  one  which  is  material  upon  this  appeal,  and  this  finds 
that  the  ^^  defendants  knew  the  business  methods  of  the  cream- 
ery company."  It  is  difficult  to  read  the  7th  and  8th  para- 
graphs of  the  complaint,  which  are  not  denied,  and  arrive  at 
any  other  conclusion,  mi^rely  as  a  matter  at  pleading.  The 
same  finding  of  fact  continues  that  ''  the  relation  with  which  it 
stood  with  its  patrons,  6hat  the  proceeds  of  the  sales  of  butter 
were  the  property  of  the  patrons,  subject  only  to  the  claims  of 
the  creamery  company  for  making  and  selling  the  butter,  and 
that  these  proceeds  were  deposited  in  the  bank  account  of  the 
creamery  comiiany  for  dlstrlbutioii,"  and  tiiat  '^  the  only  funds 
of  the  creamery  company  account  on  Augost  31,  1917,  were 
the  proceeds  of  sales  of  butter,"  etc.  There  is  some  evi- 
dence in  the  case  to  support  these  findings  in  addition  to  the 
undenied  allegations  of  the  complaint.  It  seems  to  us  that 
the  bank  had  no  ri^t,  under  the  circumstances  admitted  by 
the  pleadings,  to  dliarge  up  the  note  to  the  apparent  balance 
of  the  creaanery  company,  and  we  have  nothing  to  do  with 
the  queslians  involved  in  the  distributkfn  of  the  fund,  or  the 
agency  through  whiqh  this  is  accomplished. 

The  judgment  appealed  from  diO«dd  be  aflSrmed,  with  ooM& 

All  concur,  except  H.  T.  'Kejjjoqq,  J«,  dissenting  on  the 
ground  that  this  plaintiff,  as  trustee  in  bankruptcy,  cannot 
maintain  the  action  to  recover  moneys  belongii^  to  the  Fort 
Covington  Creamery  Company,  Inc.,  as  trustee  for  the 
patrons. 

Judgment  affirmed,  with  costs. 

App.  Div.—  Vol.  CXCIII.        22 

Digitized  by  VjOOQ IC 


338  FiNEELDAT  V.  HEI0S,  INC. 

l%ird  Departinent,  September,  190a  [VoL  198. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Master  of  the  Qaim  of  Fredhbick  FiKKEiiDAT, 
Ra^ondent^  for  Compensatiotx  under  the  Workmen's 
Compensatlcm  Law,  v.  Hbnet  H£id£,  Inc.,  Employe,  and 
Glo96  Inbqmnity  Company,  Insurance  Carrie,  Appellants. 

Third  Department,  September  8,  1920. 

Workmen's  Compezisation  Law  —  sn^hilitic  infection  acgrftTated  by 
physical  injury  —  award  affirmed* 

Where  a  person  having  a  syphilitic  infection  sustained  a  physical  injury 
to  his  wrist  in  the  course  of  his  employment  which  aggravated  the  infection 
so  that  it  developed  into  general  paresis,  an  award  under  the  Workmen's 
Compensation  Law  is  justified. 

WooDWABO  and  Kjlby,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendants,  Henry  Heide,  Inc.,  and  another, 
from  an  award  of  the  State  Industrial  Commission,  made  on 
the  8th  day  of  September,  1919,  and  entered  in  the  .office  of 
said  Commission. 

Robert  M.  McCcnnide  [Joseph  F.  Murray  and  Irwng  W. 
Young,  Jr.^  of  eoufisel},  far  the  i4>pellant8. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

CoCBRAK£,  J.: 

The  finding  of  the  ConunissioD  is  that  at  the  time  of  the 
accident  consisting,  of  a  fractured  wrist  ''  the  claimant  had  a 
syphilitic  infection,  and  the  injiuies  whi(di  he  sustaiDed  were 
the  activating  cause  in  caUing  into  activity  general  paresis." 
It  does  not  appear  whether  his  unfortunate  affliction  results 
from  the  sins  of  his  ancestors  or  his  own  sins.  It  is  imma- 
terial under  the  statute  we  are  now  administering.  The 
above  finding  is  sustained  by  the  evidence .  It  was  testified 
that  paresis,  or  as  it  is  sometimes  called,  general  paralyas, 
is  due  to  s3T)hiK&  and  substantiaUy  that  any  injury,  whether  a 
fractured  wrist  or  otherwise  or  even  an  emotional  injury  in 
a  syphilitic  person,  may  be  an  activating  factor  in  the  develop- 
ment of  paresis.  Although  at  the  time  of  the  accident  the 
claimant  had  the  syphilitic  disease  it  had  not  at  that  time 
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apparently  devdoped  itself  and  did  not  interfeie  witJi  his 
ai^Iity  to  work.  But  about  a  wedt  theifeadFter  he  began  to 
aet  queerly  and  about  three  montiis  thereafter  went  to  the 
hospital  where  he  has  since  remained.  HiaA  the  disease  has 
been  accelerated  by  the  accident  is  clearly  a  Intimate 
inference  from  the  evidence.  The  finding  of  the  Commission 
on  that  point  is  a  finding  on  a  question  of  fact  and  conclusive, 
it  is  {lerhaps  true  that  if  the  accident  had  not  occurred  the 
claimant  eventually  but  at  a  later  period  would  have  developed 
into  his  present  condition  but  thait  does  not  militate  against 
this  award.  It  is  no  answer  to  this  claim  to  argue  that  the 
disease  or  infection  from  wfai^  the  claiinant  suffers  did  no4 
naturally  and  unavoidably  result  frdm  (^e  injury.  It  is 
sufficient  if  ti^  disease  existed  at  the  time  of  the  injury  and 
was  thereby  accderated  to  such  an  extent  as  to  inq>air  thef 
earning  capacity.  Both  sides  of  that  question  were  discussed 
in  Van  Keuten  v.  Dmne  A  Sans  (179  App.  Div.  509;  affd., 
222  N.  Y.  648>.  That  was  a  tuberculosis  case  and  in  principled 
cannot  be  distinguished  f rcnn  the  case  we  are  now  considering. 
If  we  give  it  application  here  an  affirmance  of  this  award 
must  follow.    I  advise  such  affirmance. 

AU   concur,   except   Woodwakd,  J.,  dissenting,   with  an. 
opinion,  in  which  Kxley,  J.,  concurs. 

Woodward,  J.  (dissenting): 

The  State  Industrial  Commission  finds  as  conclusions  of 
fact  that ''  On  December  2S,  1917,  while  tiie  said  Frederidt' 
Finkdday  was  engaged  in  ttie  regular  cowse  ol  his  employment, 
and  after  making  ddivery  of  goods,  ^-  ^  ^  *  ■  the  dalmant 
in  dosing  the  back  of  said  truck  fell  from  the  tailboard  to 
the  street)  as  a  result  of  which  he  sustained  a  fracture  of  thef 
left  wrist  At  the  time  of  tiie  accident  the  dahnant  had  a 
syphilitio  infection,  and  the  injuries  which  he  sustained  were 
tlie  activating  cause  in  calling  mio  activity  general  paresis, 
which  disabled  him  ivom  April  3,  1918,  to  September  8,  1919, 
on  which  date  he  was  still  disabled,  and  which  disability  was 
the  direct  result  of  the  injuries  sustained  on  December  28; 
1917.'^  Upon  tihe  basis  of  this  finding  the  Commissibn  has 
made  an  award  and  continued  the  case  for  further  hearing. 
The  emirfoyer  and  tiie  insurance  caarrier  appeal  from  the  award. 
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The  claimant  and  ihe  employer,  on  the  29th  of  January, 
1918,  entered  into  an  agreementi  approved  by  the  Commission, 
for  the  payment  of  compensatipn,  and  pa}anents  were  made 
under  such  agreement  down  to  May  24, 1918.  These  payments 
were  credited  upon  the  award  as  subsequently  made  by  the 
Commission,  and  the  question  here  is  wheth^  the  employer 
and  insurance  carrier  may  be  charged  for  the  disability 
resulting,  not  from  the  fractured  wrist,  but  from  the  paresis 
now  in  an  advanced  stage. 

While  the  claimant's  wife  expressed  the  opinion  that  the 
claimant  received  an  injury  to  his  head  at  the  time  of  the 
fall,  there  is  no  evidence  to  support  such  a  conclusion,  and 
the  Commission  has  made  no  finding  other  thajQ  that  the 
claimant  sustained  a  fracture  of  the  wrist,  aud  that  '^  the 
activating  cause  in  calling  into  activity  general  paresis  "  was 
the  injury  thus  received.  That  is,  that  tbe  claimant  having 
a  well-developed  case  of  syphilis  at  the  time  of  the  injury, 
and  which  the  evidence  shows  was  a  sufficient  inducing  cause 
cA  the  general  paralysis  which  produces  his  pres^it  disalHlity; 
IS  to  be  permitted  to  become  a  charge  upon  the  employer's 
industry,  upon  the  theory  that  a  simple  fracture  of  tfce  wrist 
has  caused  general  paralysis,  the  present  technical  description 
of  paresis. 

The  injury  to  the  wrist,  as  it  appears  from  the  testimony, 
is  practically  healed,  and  there  is  no  evidence  in  this  ease 
that  the  syphilitic  condition  was  dorniant  at  the  time  of  the 
injury.  Indeed,  the  Commission  finds  that  '*  at  the  time  of 
the  accident  the  claimant  had  a  syphilitic  infection,"  so  tlmt 
it  cannot  be  that  the  disease  or  infection  waspitcidueed  by  the 
accident,  and  it  is  only  ''  such  disfease  or  infection  as  may 
naturally  and  unavoidably  result  therefrom"  —  from  the 
accident  —  that  is  to  be  understood  as  coming  within  the 
provisions  of  the  statute.  (Workmen's  Compensation  Law, 
§  3,  subd.  7,  as  amd.  by  Laws  of  1917,  chap.  706;  Borgsted 
V.  ShviU  Bread  Co.,  180  App.  Div.  229,  232.)  In  the 
case  cited  the  only  substantial  difference  in  the  f  a^  is  that 
in  the  one  case  an  aakle  was  broken,  while  in  the  case  at 
bar  it  is  a  wrist*  Hie  same  ^philitio  condition  existed,  and 
the  award  was  for  the  loss  of  eye-sight,  while  here  it  is 
for  total  disability  due  to  paresis.    Both  result^  not  from 
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the  accident,  but  from  the  active  syphilitic  condition  of  the 
claimant  at  the  time  of  the  accident,  and  it  is  not  within  the 
contemplation  of  the  statute  that  the  diseases  contracted 
prior  to  the  accident  shall  be  made  the  basis  of  a  burden  upon 
the  industry  of  those  who  are  seeking  to  better  their  condition. 
Unless  we  are  to  overrule  the  case  of  Borgsted  v.  ShuUs  Bread 
Co.  (supra)  and  disregard  the  plain  limitations  of  the  statute, 
this  award  must  be  reversed. 

The  case  of  SMenher  v.  Garford  Malar  Truck  Co.,  Inc.  (183 
App.  Div.  166),  where  the  injured  party  died  from  tuberculosis  of 
the  brain,  and  the  medical  testimony  indicated  that  the  disease 
was  dormant  until  brought  into  activity  by  a  blow  upon  the 
head,  goes  as  far,  perhaps,  as  any  case  decided  in  this  State. 
But  this  case  did  not  necessarily  determine  the  point  suggested, 
as  it  mij^t  properly  have  been  disposed  of  upon  the  theory 
that  the  parties  had  themselves  agreed  upon  the  compensation, 
and  the  employer  was  merely  seeking  to  reopen  the  case  and 
to  avoid  the  payment.  However,  the  case,  which  was  one  of 
death,  merely  goes  to  the  proposition  that  a  dormant  case 
of  tuberculosis  made  active  by  a  blow  upon  the  head,  may 
accelerate  the  death,  and  thus  give  rise  to  the  death  benefits^ 
which  are  essentially  different  from  the  compensation  awarda 
There  the  evidence  was  sufficient  to  sustain  the  fact  that  the 
blow  upon  the  head  was  a  sufficient  inducing  cause  of  the  active 
manifestation  of  an  otherwise  dormant  disease,  while  here 
the  evidence  clearly  indicates  that  the  syphilitic  condition 
was  virulent,  and  that  the  result  was  to  be  anticipated  without 
the  intervening  injury  to  the  wrist. 

The  award  should  be  reversed,  and  the  case  should  be 
diq^osed  of  upon  the  basis  of  the  injury  to  the  wrist  abne,  as 
suggested  by  Commissioner  Lyok.  Inr  the  absenoe  of  evidence 
it  cannot  be  presumed  that  paresis,  resulting  from  syphilis, 
is  induced  by  a  fracture  of  a  wrist;  that  it  is  a  disease  or 
infection  naturally  and  imav(HdaUy  arising  out  of  an  aocident 
of  this  eharacter. 
^The  award  should  be  reversed. 

KiiiET;  J.,  concur^. 

Award  affirmed. 
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Before  State  Industrial  Commissioh,  Respondent. 

In  the  Matter  of  the  Claim  of  Margaebt  Fosket,  Respondent, 
for  Con4)enaation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  Robert  J.  Fosket,  v.  A.  J,  Buschmann 
Company,  Employer,  and  uEtna  Life  Insurance  Com- 
pany, Insm-ance  Carrier,  Appellants. 

Third  Deportmeat,  September  8, 1920. 

Workmen's  Compensation  Law  —  when  mother  and  infant  brother 
not  dependents  of  decedent. 

Where  an  employee  who  was  killed  in  his  employment  left  neither  wife 
'  nor  children,  an  award  cannot  properly  be  made  to  his  mother  and  to  an 
• '  infant  brother  as  dependents,  where  it  appears  that  the  father  is  fiving 
and  earning  a  salary  saffieient  to  support  I3ie  mother  nxkd  ubAiiit  ohildreii, 
and  the  decedent  nerer  oontribated  to  the  nnothw's  sapport  but  mecsty 
:  paid  her  a  weekly  sum  for  hj^  boanl  and  lodging. 
CocHRANB,  J.,  and  J.  M.  KELU>aa,  P.  J.,  dissent,  with  opinion, 

Ap]^&al  by  the  defendants,  A.  J.  Buschmann  Company  and 
ianother,  from  an  award  and  decision  of  the  State  Industrial 
Comtnissiori;  entered  in  the  office  of  said  Commission  on  the 
16th  day  of  February,  1920. 

James  J?-  Uemey  [.TFiHia?»  H^  Foster  of  caunse][li  for  the 
appellants.    .,  , 

Charles  t). '  Newton,  Attorney-General  [E.  C.  Aiken,  DepiUy 
Attamey^eheral,  of  counsel],  for  the  respondents. 

Woodward,  J.: 

Robert  J.  Fosket,  aged  twukty-four  years,  received  injuries 
Irom  which  he  died  afanost  immediately  while  employed  by  A. 
J.  iBuschmaiin  Company,  electrical  contractors,  on  the  23d 
day  <3i  December,  1919.  No  questions  relating  to  liability  for 
theinjuries  arise' upon  this  appeal.  The  only  questions  relate 
to  the  dependency  of  the  mother  and  an  infant  brother  of  the 
deceased,  to  whom  the  State  Industrial  Commission  has  made 
awards. 

The  decedent  left  him  surviving  no  wife  or  children  und^ 
the  age  of  eighteen  years,  and  in  order  to  make  any  dis- 
tribution for  death  benefits,  outside  of  the  funeral  expenses, 
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it  is  necessary  to  find  brothers  and  sisteDS  undi^  tiie  age  of 
ei^teen  years  who  were  '^  depemdenl;  upon  the  deceased  at  the 
time  of  the  ^ocddent/'  or  a  parebt  or  p9.rents^  or  a  grandpai^Bt 
or  grandparents,  who  were  ^^  dependent  upon  him  at  tibe  time 
of  the  accidenf  (Workmen's  Gompensatioa  Law,  %  16^ 
subd.  4,  as  amd.  by  Laws  of  1916)  chap.  622),*  and  the  State 
Industrial  CominisBion,  by  its  order,  has  discovered  sucli 
persons  in  the  mother  of  the  deoedent  and  a  brother  fourteen 
years  of  age,  while  a  sister  of  sixteen  years  of  age,  apparently 
in  the  same  position  as  the  mincHr  Ixrother,.  is  excluded  from  the 
award. 

The  employe  and  the  insurance  carrier  appeal,  from  this 
award,  and  urge  that  the  evidence,  under  the  rules  laid  down 
by  this  court,  does  not  show  the  dependency  of  the  persoiis 
named.  The  record  in  this  ease  consists  of  the  swpm  state* 
ment  of  the  claimant,  Margaret  Fosket,  in  so  far  as  the  evidence 
of  the  dependency  is  concerned,  and  is  as  foUoi^iirs: 

''  I  am  the  mother  of  the  deceased  Robert  Fosket,  who  met 
his  death  on  December  23d,  1919,  while  in  the  employ  of  A,  J. 
Btschmann  Co.,  employed  there  as  an  electrician,  by  bein^ 
electrocuted  while  working  at  the  Astoria  Mahogany  Company,^ 
at  the  foot  of  Blackwell  street,  Long  Island  City.  The  deceased 
was  single  and  gave  me  $15  per  week  for  board,  lodging  ^'Od 
washing;  that  he  bought  and  paid  for  his  own  clothes,  but  did 
not  contribute  anytlung  further  than  $15  per  week  which  he 
paid  for  board,  lodging  and  washing. 

''  The  deceased's  father  fe  alive,  and  is  employed  as  d  Ibttei^ 
carrier  in  the  post-office,  earning  $1,500  pear  year.  Deceased 
also  left  a  brother  who  is  28  years  of  age,  and  who  hves  witb 
me  and  pays  $10  per  week  for  boards  lodging  and  washing. 
ThiB  brother  is  contemplating  being  married,  and  of  late  he  has 
not  given  me  this  $10  per  week  as  I  agreed  to  let  him  haVe  it 
in  order  to  prepare  for  his  marriage.  I  have*  also  two  younger 
children,  one  14  and  the  other  16  years  of  age,  and  they  both 
attend  schooL" 

She  testified  that  George,  the  twenty*eight-yearH3ld  brather; 
stopped  paying  his  ten  dollars  per  week  in  November  prior  to 
the  death  ol  Itoba*t  in  December,  and  that  he  had  not  since 

*  Smee  amiL  by  Laws  of  1920,  chap.  532.—  [Rep.         ^  . 
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resumed  such  payments,  though  living  with  his  motiier.     Of 
oourse,  there  is  no  legal  liability  on  the  part  of  the  mother, 
as  there  was  not  on  the  part  of  Robert,  to  support  George.     He 
was  twenty-eight  years  (tf  age,  and  presumably  able  to  care 
for  himself,  and  the  fact  that  the  mother  waived  the  pajrment 
of  board  does  not  t^id  in  any  manner  to  show  dependency  on 
her  part.    George  does  not  have  to  be  boarded,  lodged  or  other- 
wise cared  for,  and  the  daimiant's  husband  diHWS  $1,500  per 
year  and  owes  the  legal  duty  of  supporting  his  wife  and  minor 
children.    There  is  no  evidence  that  he  is  not  able  to  do  thss; 
the  fact  that  boarding  and  caring  for  Greorge  gratuitously 
increases  the  family  expenses  bey(md  the  apparent  income  does 
not  constitute  dependency  on  the  part  of  the  claimant  and  her 
infant  son.    So  far  as  the  record  discloses,  when  Robert  was 
at  home  paying  fifteen  dollars  per  week  the  table  costs  of  the 
family,  including  George,  aggregated  twenty^ve  dollars  or 
thirty  dollars  per  week,  and  the  husband  was  oonl^buling 
fifty-^four  dollars  twice  a  month,  out  of  which  the  claimant 
says  i^e  paid  all  of  his  expenses.    It  is  not  claimed  that 
Robert  was  contributing  gratuitously  to  the  family;  he  was 
paying  '^  $15  per  week  for  board,  lodging  and  washing,''  but 
''did  not  contribute  anything  further  than  $15  per  week  which 
he  paid  for  board,  lodging  and  washing."    It  may  be  assumed 
that  this  was  a  lib^al  payment  in  an.  bumble  famdly  for  board, 
lodging  and  washing,  but  it  is  not  pretended  that  it  was  a  gift; 
it  was  a  payment  from  a  man  twenty-four  yeiis  of  age  for 
board,  lodging  and  washing,  and  while  it  probably  resulted  in 
some  degree  of  profit,  it  is  not  shown  to  have  been  the  result  of 
dependency  on  the  part  of  the  mother;  there  is  no  reason  to 
suppose  that  she  would  stand  in  need  of  aoy  of  the  ordijiary 
comforts  and  conveniences  of  her  station  in  life  if  Robert  had 
lived  with  some  other  family  and  had  not  paid  anything  into 
the  funds  of  the  housdiold«    Unless  this  .c6iD*t  has  been  wrong 
in  the  cases  of  Pifumer  v.  Rheinetein  &  Haas,  Inc.  (187  App. 
Div.  821);  Frey  v.  McLaughlin  Bros.,  Inc.  (Id.  824),  and  Aftil- 
ramy  v.  Brooklyn  Rapid  Transit  Co.  (190  id,  774),  and  the 
eases  upon  which  these  have  been  predicated,  the  award  in 
this  case  cannot  stand;  there  is  no  evidence  to  support  the 
alleged  dependency  of  the  mother  and  inf ^it  brother  of  the 
decedent. 
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The  award  should  be  reversed. 

All  concur,  except  Cochrane,  J.,  dissenting;  with  an  opinion 
in  which  John  M.  KelloqG;  P.  J.,  concurs. 

Cochrane,  J.  (dissenting) : 

At  the  time  of  the  death  of  Robert  J.  Fosket  he  was  twenty- 
four  yeacs  dd  and  was  livuig  witb  hia  pareote.    The  other 
members  of  the  family  ooosittod  of  an  older  brother  and  a 
youngs  sister  and  brother,  aged  sixteen  and  fourteen  years, 
reqpeetivety,  who  were  attending  sobooL    Robert  had  been 
paying  to  lus  mothi^  fifteen  ddiars  weekly.    Fro^  her  hus- 
band, who  was  a  tetter-carrier,  she  received  fifty-four  dollars 
twice  a  month.    That  was  the  only  income  of  the  family. 
With  it  she  paid  all  household  expenses,  performing  herself  all 
the  household  services,  incUidix^  substantially  all  the  laundry 
work.    The  oldest  son  was  about  to  be  married  and  leave  home 
and  was  retaining  with  a  view  to  that  event  all  of  his  earnings, 
contributing  nothing  to  the  familyv    The  mother  testifies  that 
she  paid  twenty*mne  doUars  a  mcmth  for  bouse  rept  ap^d  ti^At 
the  table  supplies  ior  the  family  of  six  coBt  from  tweoty-five 
to  tJiirty  dollars  a  week.    If  a  (Auction  of  one-third  be  made 
from  tUs  last  itemf>  which  would  be  the  proportiooa^to  share  of 
that  item  d^argoable  to  the  deceased  son  and  to  the  son  whoi 
was  about  to  marry  and  leave  home/  it  follows  that  the  one 
hundred  and  eight  dollars  a  month,  contributed  by  the  claims- 
ant's  husband  to  the  family  expenses  would  about  pay  the 
rent  and  table  supplies  for  the  family  of  four,  leaving  nothing 
for  clothing,  fuel  and  incidental  expenses.    In  corroboration 
of  thid  conelttskm  the  daimant  testified  that  dince  the  death*  of 
Robert  she  had.  been  obliged  to  use  one  hundred  dollars  whi(di 
prior  to  that  time  she  had  saved.    That  saving  represents  the 
entire  property  of  the  family,  except  that  her  husband  may, 
perhaps,  have  a  fifty-dollar  Liberty  bond.    I  think  It  cannot 
be  said  that  there  is  ho  evidence  of  dependency. 

John  M.  Kellogg,  P.  J.,  c<MicurB. 

Award  reversed  and  claim  dismissed. 
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The  Woolson  Spice  Company,  Respondent,  v.  Columbia 
Trust  Company,  as  Executor,  etc.,  of  Hebman  Sielcken, 
Deceased,  Defendant,  Impleaded  with  Thorleif  S.  B. 
Nielsen,  Appellant. 

First  Depurtmeat,  July  9,  1920. 

DepoBitioxiB  —  examination  of  defendant  before  trial  —  pri^ege  — 
inoriminatinir  QOOBtlonB. 

The  oourt  should  sustain  objections  to  questions  asked  of  a  defendant  on 
an  examination  before  trial  where  under  the  complaint  the  defendant 
could  be  cdiaiged  with  laroeny  under  seetion  1290  of  the  Penal  Law  and 
the  Statute  of  limitations  has  not  run  on  a  oriminal  prosecution  tor 
said  <nrime« 

But  the  defendant  may  l>e  compelled  to  answer  qjuestions  although  there 
may  be  a  possibility  of  prosecution  under  the  Federal  Anti-Trust  Law 
or  tile  statutes  of  other  States  and  especially  so  where  the  Statute  of 
Limitations  has  run  so  as  to  protect  him  fh>m  a  prosecmtion  under  Hie 
New  York  State  Antt-Trust  Law. 

Appeal  by  the  defendant,  Thorleif  S.  B.  Nidsen,  frt>m  an 
order  erf  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
T^ew  York  on  the  28th  day  of  February,  1920,  overruling  all 
the  objections  made  by  said  defendant  to  certain  questions 
propounded  to  him  pursuant  to  an  order  directing  his  examina- 
tion before  trial  and  overruling  his  claims  of  privil^e,  and 
directing  him  to  answ^  the  questions. 

Charles  H.  TutUe  of  counsel  [DavieSj  Aiierhach  &  Cornell, 
attorneys],  for  the  appellant. 

Bidmond  E.  Wise  of  counsel  [Leon  Lctuterstein  with  him  on 
the  brief];  Wise  A  Sdigsberg,  attom^s,  f«  the  respondent. 

Per  Curiam: 

We  agree  with  the  learned  justice  at  Special  Term  that 
neither  the  possibility  of  prosecution  imder  the  Federal  Anti- 
Trust  Law*  nor  the  possibiUty  of  indictment  under  statutes 
of  other  States  furnishes  propeor  grounds  for  defendant  Nielaen's 
refusal  to  answer  the  questions  to  which  objection  was  made. 

*  See  26  U.  S.  Stat,  at  Large,  209,  chap.  647;  28  id.  570,  {{  73-77,  as  amd 
by  37  id.  667,  chap.  40;  38  id.  730,  chap.  323.—  [Rbp. 
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Furthermore,  that  the  Statute  of  Limitations  protects  him 
from  prosecution  under  the  New  York  State  Anti-Trust  Law. 
(See  General  Business  Law,  art.  22,  as  amd.  by  Laws  of  1910, 
chaps.  394,  633,  and  Laws  of  1918,  chap.  490.)  We  are  of 
opinion,  however,  that  upon  the  facts  allied  in  the  complaint) 
and  as  therein  allied,  the  defendant  could  be  chained  with 
larceny  under  Section  1290  of  the  Penal  Law.  As  to  these 
tmnsactions  the  Statute  of  Limitations  would  not  be  a  bar  to 
criminal  prosecution  for  five  years  has  not  elapsed  since  the 
doing  of  some  of  the  acts  charged.  '^  Where  it  is  not  so 
perfectly  evident  and  manifest  .that  the  answer  called  for 
cannot  incriminate,  as  to  preclude  all  reasonable  doubt  or 
fair  argument,  the  privilege  must  be  recognised  and  protected." 
{Pe(ypU  ex  rel  TayUyr^.  FarheB,  148  N.  Y.  219,  231.) 

The  order  will,  therefore,  be  reversed,  the  objections  susr 
tained  and  the  motipp  that  Thorleif  S.  B.  Nielsen  be  directed 
to  make  answer  to  such  questions  denied,  withput  costs. 

Present —  Clarke,  P.  J.,  Bowling,  Sums  md  Paob,  JJ. 

Order  reversed, .  objections  sustained  and  motion  deniedi 
without  costs. 


Before  Statb  iNDtrsTRiAii  ColitMissiON,  Reepondenfc. 

In  the  Matter  of  the  Claim  of  Walteb  J.  Boals,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation 
Law,  v:  The  Pennsylvania  RailroAd  Company,  Empioyei' 
and  Self-Insurer,  Appellant. 

Thinl  D«iMurtmeiit,  B^Hmh^  8, 1020.. 

Workmen's  Compensation  Law -^injury  to  laborer  at  raUroad 
roundhouse  —  finding  of  State  Industrial  Commission  that  claim- 
ant was  not  injured  in  interstate  commerce  confirmed  —  appeal 
—  review  of  findlnr  cf  f aot» 

A  lalM»er,  employed  iu  the  roundhouse  of  a  railroad  company,  who  was 
injured  while  dumping  ashes  from  an  engine  wbioh  had  recently  returned 
fipMH  eanrying  inlerstate  Areigilit,  may  properly  be  found  by  the  Stale 
Indwtrial  Ooiinntebn>  to  havo  been  enga^sd  at  1^  time  in  intrastate 
eommeroe,  where  it  appears  that  the  interstate  transportation  bad  finished 
aaod  the  cAgltte  was  ndt  tmdtf  oi*der#  for  itfa  next  trip  at  Hhe  time  of  the 
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aecideat  so  that  it  oould  not  be  definitely  kni^wn  ivhether  it  was  to  be 

eniployed  in  interstate  or  intrastate  oommeroe. 
Where  such  conclusion  of  the  State  Industrial  Conunission  is  not  without 

evidence  to  support  it,  the  Appellate  Division  will  not  review  that  question 

of  fact. 
KiLBT,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  The  Pennsylvania  RaUroad 
Company,  from  a  decision  and  award  of  the  State  Industrial 
Conunission,  entered  in  the  office  of  said  Commission  on  the 
21st  day  of  October,  1919. 

Alexander  S.  Divert,  for  the  appellant. 

Charles  D.  NeuoUm^  Attorney-General  [E.  C.  Aiken^  Deputy 
Attomey-General,  of  counsel],  for  the  respondents. 

JoHK  M.  Kellogg,  P.  J. : 

The  injured  employee  was  a  laborer  in  the  roundhouse  at 
Canandaigua  and  was,  at  the  time  of  his  injury,  dumping 
ashes  from  an  engine  whioh  had  recently  come  in  carrying 
interstate  freight.  The  transportation  of  that  train  was 
finished.  When  the  ashes  were  removed,  the  engine  watered 
and  prepared  for  a  new  trip,  it  was  subject  to  orders  by  the 
yardmaster.  It  was  not  under  orders  for  its  next  trip  at  the 
time  of  the  accident,  and  it  was  not  definitely  known  what  it 
would  next  ,be  called  to  do. .  It  carried  at  times  interstate 
trains  and  at  times  intrastate  trains.  It  eannot  be  said, 
therefore,  that  the  employee  was,  at  the  time  of  the  injury, 
engaged  in  intersta^  conamerce.  {Ittinms  Central  R.  R.  v. 
Behrens,  233  U.  S.  473;  Erie  R.  R.  Co.  v.  Welsh,  242  id.  303.) 

In  Arkadelphia  Co.  v.  St.  Lmis  S.  W.  R.  Co.  (249  U.  S. 
134,  150,  151),  ninety-five  per  cent  of  the  product  of  the 
mill  was  interstate  shipments,  but  no  one  at  the  mill  knew 
where  the  particular  lumber  in  question  was  to  be  shipped, 
and  it  was  held  that  the  mere  expectation  that  it  would  be 
shipped  out  of  the  State  was  not  sufficient  to  oharacterijie  it  as 
interstate  commerce. 

The  conclusion  of  the  Conunission  that  he  was  not  engaged 
in  interstate  commerce  is  not  without  evidence  and  we  caaiiot, 
therefore,  review  that  question  of  fact.  •  I  favor  affinoaiioe. 

All  concur,  except  Exi^t»  J«,  dissenting,  witb  an  opinion. 
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KiL£Y,  J.  (dissenting) : 

While  dumping  ashes  from  an  engine  of  appellant,  on  the 
19th  day  of  June,  1919,  the  wrench  or  tool  used  by  claimant 
slipped  from  its  proper  position  and  caused  him  to  fall  to  the 
floor  of  the  ashpit,  which  was  constructed  of  cement  ot  otiber 
hard  substance,  causing  injury  for  which  the  ckiim  is  made, 
and  for  which  he  has  been  awarded  compensation.  Appellant 
bases  its  contention  that  claimant  was  engaged  in  interstate 
commerce  upon  the  following  facts  which  appear  in  the  record. 
The  engine  upon  which  claimant  was  at  work  had  that  after- 
noon arrived  from  Hmira,  N,  Y.,  drawing  cars  loaded  with 
merchandise  from  plaoes  outside  of  New  York  State,  and  wius 
to  take  back  to  Ehnira,  N«  Y.,  o$b^  destined  for  WilUamsport, 
Penn.  In  a  sentence,  th^  engioia  upon  which  ho  was  working 
was  then  engaged  in  interstate  commerce;  it. was  not  being 
repaired.  The  usual  work  necessary  on  each  trip  befom  the 
en^uie  was  ready  to  start  out  was  then  being  done,  and  claim- 
ant was  doing  that  woxk^  or  assisting;  itsdestlhaiiion  was  th^i 
known  and  booked.  I  think  this  was  interstate  woric.  That 
is  the  only  question  upon  this  appeal.  {Erie  Railroad  Co.  v. 
Winfieldy  244  U.  S*  170;  Norih  Carolina  R.  R.  Co.  v.  Znchary] 
232  id.  260.) 

The  award  should  be  reversed  and  claim  dismissed. 

Award  affirmed. 


JosKPH  Betob,  by  Michabl  Bctok^  His  Ckiardian  ad  litem, 
Re0tx>ndent)  tr.  The  Citv  of  Ai-bany,  Appellant. 

Third  Department,  September  8,  1920. 

Appmml — demurrer  to  defense  trfod  m  eontested  motion — order  of 
CoOAty  Gourt  auetalnixur  demurrer  aflecte  s^stantiel  riglKte-^ 
i«dfi;2nent — when  Judgment  iA  tmfot  of  laodowaer  sued  tor 
nsgli^noe  is  bar  to  subsequent  stetiUm  agi^ast  city  for  aUc^iidtag. 
snaixLlrenance  of  nuisance. 

An  order  of  a  Coimty  Court  sustaining  a  plaintiff's  demurrer  to  a  defense 
ooatained  in  aa  «Aflwer  after  a  tnal  as  a  eonteated  motion  iis  app^able. 
The  result  of  such  motion  is  an  order  and  not  a  judgment  and  said  order 
aif ects  a  substantial  right. 
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Where  a  plaintiff  who  was  injured  by  falling  into  a  croUarwior  extendiiis:  from 
the  house  line  into  the  sidewalk  was  defeated  upon  .the  meriti  in  an  aetion 
brought  against  the  owner  of  the  house,  the  judgment  in  said  action 
is  a  bar  to  a  subsequent  action  against  the  oity  for  allowing  the  existence 
of  such  nuisance,  where  it  is  not  claimed  thfit  the  city  created  the  nuisance 
and  its  liability  is  baaed  only  uix>n  the  ^tct  that  it  permitted  the  nuisance 
to  remain.  Under  the  eircamstanoes  the  oWner  of  the  house  would  he 
liable  over  to  the  city,  and  the  Jwjgment  in  Ms  favor  frees  the  dty  from 
liability.  t 

Woodward,  J.,  dissents,  with  opinion. 

Appbal  by  the  defendant,  T^e  City  of  Albany,  from  an 
order  made  at  a  Special  Term  of  the  CJounty  Court  of  the 
oounty  of  Albany  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  27th  day  of  March,  1920,  sustaining 
the  plaintiff's  demurrer  to  the  defense  set  forth  in  the  fifth 
paragraph  of  defendant's  answer,  upon  the  ground  lihat  said 
defense  is  insufficient  in  law  on  the  face  thereof. 

The  issue  tsi  law  herein  was  brought  on  and  tried  as  a  con- 
tested motion  pursuant  to  section  976  of  the  Code  of  CivH 
Procedure. 

Arthur  L.  Andrewe  [John  /•  McMarma  of  counsel],  lot  the 
appellant. 

Thomas  F,  Wilkinson,  for  the  respondent. 

John  M.  Kellogg,  P.  J. : 

One  O'Neill  maintained  a  cellarway  extending  from  the  house 
line  into  the  sidewalk,  and  a  frame  erection  prevented  pedes- 
trians from  falling  ixito  it  f n>m  the  side,  or  at  one  end ;  t^e  other 
end  apparently  was  open.  It  i$  claimed  that  the  cellarway 
extending  into  the  sidewalk  was  a  nuisance  and  that  the  defend- 
ant is  liable  for  the  damages  sustained  by  the  plaintiff  who, 
in  using  the  sidewalk,  fell  into  the  odlarway.  The  answer 
allies  that  the  plaintiff  had  brought  an  action  a^gainst  O'Ndll 
for  the  same  injury,  «nd  had  been  defeated  upon  the  merits, 
and  that  if  the  city  was  liable  O'Neill  would  be  liable  over  to 
it  and,  therefore,  that  the  O'Neill  judgment  constituted  a 
defense. 

I  think  the  order  is  appealable.  A  judgment  of  the  County 
Court,  to  be  appealable,  must  be  final:  (Code  Civ.  Proc. 
§  1340.)     And  clearly  an  interlocutory  judgment  is  not  a  final 
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judgment  and,  therefore,  is  not  appealable.  {Heim  r.  City  cf 
Mount  Vernon,  190  App.  Div.  533.)  Hie  qnestioii  here  docs 
not  relate  to  a  judgment  but  to  an  order.  The  plainiifiF 
brou^t  the  demurrer  on  {(X  trial  as  a  oonteeted  motion^  and 
the  result  of  the  motion  is  an  order  and  not  a  judgment. 
(National  Park  Bank  v.  Bittings,  144  App.  Div^  536;  affd., 
203  N.  Y.  556.)  The  order  eontMiplates  no  judgment  upoos 
it,  but  is  a  final  determination  that  the  alleged  defene  is 
without  force.  It,  therefore,  affects  a  substantial  rig^t.  (See 
Code  Civ.  Proe.  §1342.) 

It  is  not  claimed  that  the  city  created  the  nuisanee.  It 
resulted  from  the  acts  of  O'Neill,  and  any  liability  of  this 
defendant  is  in  permitting  it  to  remain,  llie  fault  of  O'Neill . 
was  the  cause  of  the  accident.  The  city  was  Kable  for  per-: 
mitting  O'Neill's  wrong  to  continue.  Therefore,  O'Neill  would 
be  liable  over  to  the  city,  and  the  judgment  in  his  favor  frees 
the  dty  from  liability,  as  it  eannot  be  liabk  if  he  k  not. 
(Feaiheraton  v.  N.-iSk  C.  Turnpike,  71  Hun,  109;  Ciiff  €f  Nm 
York  V.  Hearst,  142  App.  Div.  343;  affd.,  221  N.  Y.  671} 
Pangbum  v.  Buick  Motor  Co.,  211  id  228.)  I,  tberefoie, 
favor  a  reversal 

All  concur,  except  Woodwaad,  J.,  who  votes  to  dismiss  the 
appeal,  with  an  opinion. 

WoonwAM),  J. :  (dissenting) : 

Tlie  complaint  in  this  action  asks  for  damages  to  the  idaintiff 
by  reason  of  a  fall  into  an  unguarded  or  defectively  protected 
areaway  in  Dongan  avenue  in  the  city  of  Albany.  The 
defendant  answering  denies  the  material  allegations  of  the 
complaint  and  sets  up  new  matter  in  defense.  In  the  5th 
numbered  paragraph  of  the  answer  it  pleadi^  as  a  defense  that 
the  premises  where  the  injury  occurred  belonged  to  one  O'Neill; 
that  the  plmntiff  had  pneviously  brought  an  action  agaiiist 
the  said  O'Neill  in  the  City  Court  and  that  judgmeint  had  been 
rendered  against  the  plaintiff  upon  the  merits  upon  the  same 
facts  pleaded  in  this  action;  that  there  had  been  no  appeal  from 
tins  judgment,  and  that  by  reason  of  the  adjudication  th^ 
city  of  Albany  would  be  deprivtBd  of  all  remedy  agsinst^the 
said  CVNeiU,  and  gemrally  that  tkie  plaintiff  was  estopped  tb 
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maintain  this  action.  The  plaintiff  demurred  to  this  clrfeDae 
on  the  ground  that  the  same  \s  instijSciient  m  law  upon  the  face 
thereof  The  demurrer  came  aa  for  argument  before  the 
County  Court,  in  which  the  action  wa3  brought,  and  resulted 
in  an  order  sustaining  the  demurrer.  The  defendant  gives 
notice  " that. the  defendant  hereby  appeals  *  *  *  from 
asi  order  made  herein  by  tbe  County  Court  of  the  County  of 
Albany  oh  tiie  27th  day  of  Msfch,  1920,  *  *  *  and  from 
each  and  every  part;  of  said  order,"  and  we  are  eonfronted  iat 
the  threshold  of  the  inquiry  whether  this  court  is  autbotiaed 
to  hear  the  appeal. 

The  appellant  urg^si  that  the  order  sustaining  the  demmrrer 
is  appealable  to  this  court  under  section  1^2  of  die  Code  of 
Civil  Procedure,  and  cites  sesreraj  oases  eontroUing  here 
lurovided  they  have  parsed  upon  the  point,  and  attempts  to 
distinguish  the  very  recent  case  of  Henn  v.  Ciiy  of  Mount 
Vemon  (190  App.  TUv.  533),  where  the  defendaat  attempt^ 
to  .appeal  from  an  interlocutory  judgment  of  the  County 
Court  of  Westchester  coimty  sustaining  3*  demurr^  to  a 
separate  defense,  and  the  appeal  was  dismissed.  The  court 
in  that  case  say  that  the  appeal  must  be  dis^;biased  ''  because 
an  appeal  from  an  interlocutory  judgment  is  only  permissible 
when  the.  judgment  is  rei^dered  in  tJaosStipreme  Court,"  citing 
section  1340  of  the  Code  of  Civil  Procedure;.  Eox  v.  Fofc  (128 
App.  Div.  876)  and  Russ  v.'  Maxwell  (94  id.  107).  I  am 
imable  to  understand  the  supposed  distinctic^^  and  am  of  the 
opinion  that  Keye^  v.  Leder^hire  Heights  fteaUy  Co.  (170 
App.  i:ttv..926;  173 id.  336);  National  Par4c  BanJcv.  BiUings 
(144  id.  536);  Fumm  v.  Fvmm,  No.  1  (148  id  211),  and 
Shiffner  v.  Beck  (159  id.  821)  do  not  sustain  the  contention. 
These  C8s6a  deal  with  the  practice  under  the  provisions  of 
sections  547  and  976  of  the  Code  of  Civil  Procedure,  and 
do  not  pretend  to  make  rulings  upon  matters, pf  appeal. 

Section  1340  of  the  Code  of  Civil  Procedure  provides  that 
''  an  appeal  may  be  taken  to  the  Appellate  Division  of  the 
&if»eme  Court,  from  a  final  judgment,  rendered  by  a  County 
CcMirt,"  and  section  1342  provides  that ''  an  appeal  may  also 
be  taken  as  provided  by  section  1340,  from  an  order  affectii^ 
ftsubstajitial  tig^t,  made  by  the  court  or  a  judge,  in  an  action 
l»roli|^t  in,  or  taken  by  a|>peai  to,  a  court  'Specified  in  said 
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section."  But  an  order  sustaiiiing  a  demurrer  to  a  defense^ 
wMch  does  not  determine  the  cause  of  action,  is  not  an  order 
affecting  a  substantial  right;  it  is  the  basis  for  an  interlocutory 
judgment,  and  this  may  be  reviewed  only  upon  an  appeal 
from  the  final  judgment.  (Fax  v.  Fox,  128  App.  Div.  876; 
Herni  V.  OUy  of  Mount  Veman,  190  id.  633.)  This  is  empha- 
sized by  the  provi^on  of  section  1349  that  an  appeal  may  be 
takm  to  the  Appellate  Division  of  the  Supreme  Court  "  from 
an  interlocutory  judgment  rendered  at  a  Special  Term  or  Trial 
Term  of  the  Supreme  Court,  or  entered  upon  the  report  of  a 
referee."  In  Cambridge  Valley  Nat.  Bank  v.  Lynch  (76  N.  Y. 
514)  the  defendant  d^urred  to  the  complaint  and  the  demurrer 
was  sustained.  The  plaintiff  appealed  to  the  General  Term, 
and  that  court  dismissed  the  appeal  upon  the  ground  that  the 
decision  was  not  appealable  for  the  reason  that  it  was  an  order 
and  not  an  interlocutory  judgm^it.  The  plaintiff  claimed  that 
the  order  was  an  interlocutory  judgment  and,  as  such,  appeal- 
able. Tlie  Court  of  Appeals,  in  affirming  the  order  of  the 
General  Term,  held  that  the  order,  declaring  the  decision  of 
the  court,  was  not  an  interlocutory  judgment  and,  therefore, 
not  appeaiable,  and  this  aufliority  is  relied  on  in  Spies  v. 
Mvnroe  (35  App.  Div.  527).  In  the  case  cited  there  was  a 
demurro*  to  a  separate  defeise  set  up  in  the  defendants'  answer 
upon  the  groimd  that  it  was  insufficient  in  law,  just  as  in  the 
present  case.  The  demurrer  was  sustained  and  the  defendants 
I4>pealed,  not  only  from  the  interlocutory  judgment,  but  from 
the  dedrion  of  the  court  upon  which  the  interlocutory  judg- 
ment was  entered.  The  court  say:  "  there  is  no  authority  for 
i^pealing  from  the  decision.  {Cambridge  Valtey  Nat,  Bank  v. 
Lynchf  76  N.  Y.  614.)  The  appeal  must  be  from  the  inter- 
feoutory  judgmcsit.  (Code  Qv.  Proc.  §  1349.)  So  much, 
therefore,  of  the  appeal  as  is  taken  from  the  decision  must  be 
dismiSBed.''  To  the  same  effect  are  Olin  v.  Arendt  (35  App. 
Div.  529);  Gansevoort  Bank  v.  Empire  Stale  Surety  Co.  (112 
id.  500,  503)  and  Rees  v.  New  York  Herald  Co.  (Id.  456). 

It  seems  to  me  entirely  clear  that  an  order  of  the  County 

Court,  which  merely  sustained  a  demurrer  to  a  special  defense, 

but  which  could  not  dispose  of  the  action,  is  not  an  order 

affecting  a  substantial  right  within  the  meaning  of  section 
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1342  of  the  Code  of  Civil  Procedure,  but  is  merely  the  foundar 
tion  for  an  interlocutory  judgment  which  may  be  reviewed  on 
appeal  from  the  final  judgment  under  the  provisions  of  section 
1316  of  the  Code  of  Civil  Procedure.  Section  1340  clearly 
provides  for  an  appeal  frpm  a  final  judgment  of  the  County 
Court,  and  section  1316  insures  the  right  to  review,  upon  an 
appeal  from  a  final  judgment, ''  an  interlocutory  judgment,  or 
an  intermediate  order,  which  is  specified  in  ih»  notice  of  appeal, 
and  necessarily  affects  the  final  juc^ment;  and  which  has  not 
already  been  reviewed,  upon  a  separate  appeal  therefrom,  by 
the  court  or  the  term  of  the  coiui;,  to  which  the  appeal  from 
the  final  judgment  is  taken."  This  merely  posl^nes  the 
right  of  appeal  to  the  time  when  the  case  shall  have  been  finally 
reduced  to  judgment,  and  the  special  provision  for  appeal 
from  interlocutory  judgments  rendered  by  the  Supreme  Court 
in  section  1349  indicates  clearly  a  legislative  purpose  to  d^iy 
such  a  right  to  interlocutory  judgments  or  intem^diate  ord^B 
of  County  Courts.  An  intermediate  order  which  necessarily 
affects  the  final  judgment,  and  which  may  be  reviewed  upon 
an  appeal  from  the  final  judgment,  cannot  be  said  to  affect  a 
substantial  right  of  the  appellant.  The  right  to  appeal  is 
purely  statutory,  and  here  the  statute  has  provided  a  complete 
review  of  all  questions  arising  in  the  course  of  the  action. 
What  more  can  be  fairly  asked?  The  question  sought  to  be 
reviewed  here  may  never  become  of  importance,  for  the  plain* 
tiff  may  never  establish  his  cause  of  action,  and  we  ought  not 
be  astute  in  discovering  methods  of  increasing  the  burden  of 
the  appellate  courts  beyond  the  policy  deliberately  adopted  by 
the  laws  of  the  State. 

To  affirm  the  order  appealed  from  would  be  to  prevent  the 
defendant  from  reviewing  the  question  of  law  raised  by  the 
demurrer  on  an  s^peal  from  the  final  judgment,  and  as  I  am 
of  the  opinion  that  this  court  is  not  authorized  to  review  an 
interlocutory  judgment  of  the  Coimty  Court  at  this  stage  of 
the  action  I  conclude  that  the  appeal  should  be  dismissed. 

The  appeal  should  be  dismissed,  with  costs. 

Order  reversed,  with  ten  dollars  costs  and  disbursements^ 
and  demurrer  overruled,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
Eliza  A.  Carter,  Deceased.    (No.  1). 

CALpplication  for  an  Examination  of  William  C.  Pike,  Pro- 
ponent and  Executor  of  the  Last  Will  and  Testament  of 
EuzA  A.  Cartbh,  Deceased.) 

Fannib  N,  Browk,  Contestant,  Appellant;  William  C.  Pib3q, 
as  Executor,  etc.j  of  Euza  A.  Carter,  Deceased,  Respondent. 

Third  Department.  September  8,  1920. 

8iurogat«ft'  Oourtt  —  •zazolnatfon  b«f or«  trlaL 

Under  the  provisions  of  seotion  2770  of  the  Code  of  Civil  Procedure  the 
suiTogate  is  authorized  to  order  the  proi)onent  and  executor  of  a  win  to 
appear  before  trial  and  be  examined  pursuant  to  the  provisions  of  sections 
872  and  873  of  the  Code  of  CivO  Procedure. 

Appeal  by  the  contestant,  Fannie  N.  Brown,  from  an  order 
of  the  Surrogate's  Court  of  the  county  of  Clinton,  entered  in 
the  office  of  said  surrogate  on  the  3d  day  of  January,  1920, 
denying  her  application  for  an  order  directing  William  C. 
Pike,  the  proponent  and  executor  of  the  will  of  Eliza  A.  Carter, 
deceased,  to  appear  and  be  examined  pursuant  to  the  provisions 
of  sections  872  and  873  of  the  Code  of  Civil  Procedm^. 

Patrick  J.  Tiemey,  for  the  appelant. 

John  H.  Boothf  tor  the  respondent  Pike, 

Woodward,  J. :  •  * 

It  is  clear  from  a  reading  of  the  opinion  of  the  learned 
surrogate  in  disposing  of  this  motion  that  he  would  have 
granted  the  contestant  a  measure  of  the  relief  asked  if  he  had 
not  felt  that  he  was  controlled  by  the  decision  of  the  court  in 
People  ex  rel.  Levris  v.  Fowler  (189  App.  Div.  335).  While  the 
order  involved  in  that  case  has  since  been  affirmed  in  the 
Court  of  Appeals  (229  N.  Y.  84)  the  discussion  of  the  court 
practically  overrules  the  decision  made  as  to  the  question  of 
power,  and  holds  that  under  the  provisions  of  section  2770  of 
the  Code  of  Civil  Procedure  the  surrogate  is  authorized  to 
grant  the  same  rights  which  are  provided  in  the  sections  of 
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the  Code  invoked  by  the  appellant.  The  modern  rule  is  quite 
liberal  in  granting  the  right  to  examine  a  party  before  trial. 
It  is  now  the  established  doctrine  that  "  where  the  moving 
papers  comply  with  the  statute  the  party  is  entitled  to  the 
order  as  a  matter  of  law.'^  {Whitley  v.  Speed,  171  App.  Div. 
102,  104,  and  authorities  there  cited.) 

Without  determining  at  this  time  how  far  the  moving  papers 
comply  with  the  statute,  or  assuming  to  determine  what,  if 
any,  relief  should  be  granted  the  appellant,  we  are'of  the  opin- 
ion that  the  order  appealed  from  should  be  reversed,  and  the 
matter  returned  to  the  surrogate  for  such  action  as  may  be 
justified  upon  a  consideration  of  the  merits  of  the  application. 

The  order  appealed  from  should  be  reversed  and  the  matter 
remanded  to  the  surrogate  for  his  further  consideration. 

All  concur. 

Order  revefrsed  and  proceeding  remanded  to  the  surrogate 
for  his  further. consideration,  with  costs  payable  out  of  the 
estate. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Eliza  A.  Carter,  Deceased.     (No.  2.) 

(Application    for    a    Certificate    of    Disqualification    under 
Section  2476  of  the  Code  of  Civil  Procedure.) 

Fannie  N.  Brown,  Contestant,  Appellant;  William  C. 
Pike,  as  Executor,  etc.,  of  Eliza  A.  Cartsr,  Deceased, 
and  Charlotte  I.  Gregg,  Legatee,  Respondents. 

Third  Department,  September  8,  IWO. 

Surroftt^M'  C^wtft  — wli«a  iurrofM*  not  dlsquaiill«d  to  Mt  u 
Judicial  officer  —  when  Judicial  officer  bound  to  act — Code  of 
Civil  Procedure,  section  2476,  construed  —  refusal  of  surrogate  to 
issue  certificate  of  his  disqualification  —  refusal  not  appealable. 

That  part  of  section  2476  of  the  Code  of  Civil  Procedure  which  provides  that 
'*  a  surrogate  is  also  disqualified  in  any  matter  in  his  court  where  he  files 
a  certificate  that  his  relations  to  the  parties  or  the  subject  matter  are 
such  that  it  is  improper  for  him  to  act/'  does  not  entitle  the  contcBtaiite 
of  a  win  to  rsfvieiw  upon  appeal  the  refusal  of  a  tnutogate  to  iseue  a  oet»i» 
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tifioale  c^  disqualifloatian  under  aaJd  provision.  In  the  absence  of  faots 
whioli  disqualified  the  surrogate  under  the  statutes,  the  question  is  one 
ezdusively  for  him  to  determine. 

Where  a  duty  is  devolved  upon  a  judicial  ofiBcer,  in  the  absence  of  some 
prohibition,  constitutional  or  statutory,  he  is  bound  1x>  act. 

Tlie  purpose  of  the  daiise  afotosaid  me  not  to  ann  litigants  with  a  power 
ever  the  independence  and  intefirity  of  the  court,  but  to  enable  the  siiiv 
rogate,  in  a  proper  case»  to  decline  to  act  without  a  violation  of  duty  to 
the  State. 

The  fact  that  a  surrogate  may  have  been  a  member  of  a  humaoe  society 
which  is  a  legatee  under  a  win  does  not  make  him  interested  in  the  subject- 
matter  so  as  to  disqualify  Mm  from  entertaining  procee^ngs  for  probate. 

Nor  18  a  flOTVogiate  diaqualifted  because  he  may  be  on  good  tema  with  attor- 
neys praetieing  in  his  court  and  may  have  accepted  MfereoMB  at  their 
suggestion  and  with  their  acquiescence. 

KiLBT,  J.,  dissents  in  part,  with  opinion. 

Appeal  by  the  contestant,  Fannie  N.  Brown,  from  an  order 
of  the  surrogate  of  the  county  of  Clinton,  entered  in  the  office 
of  said  surrogate  on  the  27th  day  of  February,  1920,  denying 
her  motion  for  a  certificate  that  the  said  surrogate  is  dis- 
qualified from  acting  as  surrogate  in  the  above-entitled 
INToceeding. 

PatridQ  J.  Tierwy,  for  the  appellant. 

John  H.  Booth,  for  the  respondent  Pike. 

Weeds,  Conway  &  CoUer  ^ravk  E.  Smith  of  counsell,  for  the 
respondent  Gregg. 

Woodward,  J.: 

Tliis  proceeding  is  for  the  probate  of  a  will,  and  Fannie  N. 
Brown  is  opposing  the  probate,  as  the  only  heir  at  law  and 
next  of  kin  of  the  testatrix  on  the  ground  of  undue  influence 
and  fraud*  The  immediate  question  involved  in  this  appeal  is 
the  deiual  of  a  motion  made  by  the  contestant  for  a  certificate 
of  disqualification  of  the  surrogate  of  Clinton  cotmty,  under 
the  provisioas  of  section  2476  of  the  Code  of  Civil  Procedure, 
The  Code  provisicm  is  that  ^'  in  addition  to  his  general  dis- 
qualifications as  a  judicial  officer,  a  surrogate  is  disqualified 
from  acting  upon  an  application  for  probate  of  a  will,  where  h^ 
is  a  subscribing  witness,  or  is  necessarily  examined  or  to  be 
examined  as  a  witness."    That  ^i,  upon  an  application  for^th^ 
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probate  of  a  will,  the  surrogate  may  not  act  if  his  relation  to 
the  subject-matter  —  the  drafting  or  execution  of  the  will  —  is 
such  as  to  make  it  improper  for  him  to  pass  judicially  upon 
his  own  acts.  To  this  specific  limitation  upon  his  powers, 
which  depends  upon  facts  which  must  appear  upon  tiie  face 
of  the  will,  or  upon  the  proceeding  as  a  matter  of  record, 
the  Legislature  has  added  the  provision  that  "  a  surrogate  is 
also  disqualified  in  any  matter  in  his  court  where  he  files  a 
certificate  that  his  relations  to  the  parties  or  the  subject 
matter  are  such  that  it  is  improper  for  him  to  act." 

It  is  under  this  last  clause  that  the  eontestant  seeks  to 
review  the  refusal  of  the  surrogate  to  issue  a  certificate  of 
disqualification,  and  it  seems  to  us  clear  that,  in  the  absence 
of  facts  which  disqualify  him  under  the  statutes,  the  question 
is  one  exclusively  for  the  surrogate  to  determine.  The  revisers' 
note  to  this  provision  says  that  ''  the  new  matter  is  added 
because  the  relation  of  the  surrogate  to  persons  doing  business 
in  his  court,  and  to  the  subject  matter,  especially,  where  he  is 
allowed  to  practice,  is  often  such  that  he  ought  not  to  be 
obliged  to  act."  The  Court  of  Appeals,  in  Pierce  v.  Deiar 
mater  (1  N.  Y.  1),  laid  down  the  broad  proposition  that  where 
a  right  to  sit  in  a  judicial  tribunal  existed  it  was  .the  duty  of  a 
judge  to  act,  even  in  the  review  of  his  own  decisions.  (See 
Oakley  v.  AspinwaU,  3  N.  Y.  547;  Fry  v.  Bennett,  28  id.  324; 
WitUeder  v.  CiMzens^  Electric  lUimiinating  Co.,  47  App.  Div* 
643,  545.)  This  was  subsequently  changed  by  a  revision  of 
the  Constitution,  in  so  far  as  the  appellate  courts  are  con- 
cerned (Const.  1869,  art.  6,  §  8;  Const.  1894,  art.  6,  §  3), 
but  the  general  rule  imdoubtedly  remains  that  where  a  duty 
is  devolved  upon  a  judicial  officer,  in  the  absence  of  some 
prohibition,  constitutional  or  statutory,  he  is  boxmd  to  act. 
In  the  very  recent  case  of  Evans  v.  Gore  (253  U.  S.  245;  40 
Sup.  Ct.  Repr.  [U.  S.J  550)  the  United  States  Supreme 
Court  was  called  upon  to  review  a  judgment  which  in  its 
effect  determined  the  rights  of  the  justices  of  that  court  to 
their  salaries  undiminished  by  the  income  tax  laws  of  the 
United  States,  and  the  court,  while  recognizing  the  embar- 
rassment, declared  that  it  was  its  duty  to  act;  that  "  jurisdic- 
tion of  the  present  case  cannot  be  declined  nor  renounced,'' 
and  the  court  held  the  act  of  Congress  unconstitutional  in  w 
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far  as  it  operated  to  decrease  the  compensation  fixed  by  law 
for  Fed^al  judirial  officers.  (See  Revenue  Act  of  1918  [40 
U.  S.  Stat,  at  Large,  1066],  §  213.)  It  was  the  purpose 
of  the  new  matter  above  set  out,  not  to  arm  Ktigants  with  a 
power  over  the  independence  and  int^rity  of  the  court,  but 
to  enable  the  surrogate,  in  a  proper  case,  to  decline  to  act 
without  a  violation  of  duty  to  the  State.  If  it  were  open  to 
contestants  before  the  surrogate  to  inquire  into  the  conduct  of 
the  siuTogate  through  the  variety  of  activities  which  this 
officer  must  pass  in  a  rural  county,  and  to  make  this  inquiry 
the  subject  of  review  in  the  appellate  courts,  far  greater  harm 
would  come  to  the  orderly  administration  of  the  law  than 
would  be  possible  from  an  individual  case  of  lack  of  delicacy 
on  the  part  of  the  surrogate.  We  do  not  mean  to  suggest,  in 
the  present  case,  that  there  was  any  lack  of  proper  judicial 
delicacy.  Indeed,  the  informal  suggestion  made  to  the  sur- 
rogate that  it  was  improper  for  him  to  act,  accompanied  by  an 
implied  threat  to  make  it  the  subject  of  formal  action,  seems 
to  us  to  be  open  to  very  grave  objections.  The  power  to 
disqualify  was  given  to  the  surrogate,  not  to  litigating  parties, 
and  the  reasons  given  by  the  appellant  for  demanding  such  a 
certificate  are  so  trifling  that  it  is  difficult  to  believe  they  are 
made  in  good  faith  and  for  the  promotion  of  justice. 

The  first  suggestion,  that  the  surrogate  should  give  the 
certificate  because,  as  a  member  of  the  Mohawk  and  Hudson 
River  Humane  Society,  a  legatee,  he  was  interested  in  the  sub- 
jectr-matter,  does  not  require  any  certificate  if  he  is  interested 
within  the  contemplation  of  law.  Under  the  provisions  of 
section  15  of  the  Judiciary  Law  (as  amd.  by  Laws  of  1917, 
diap.  28)  if  the  judicial  officer  is  ^'  interested  "  he  is  disquali- 
fied by  law.  (Oakley  v.  AapinwaU,  3  N.  Y.  547,  550,  561.) 
There  is  no  occasion  for  the  surrogate  to  make  a  certificate 
where  the  law  affords  absolute  protection.  Of  course,  the 
all^^  interest  in  this  case  is  not  so  direct  and  substantial  as 
to  brii%  it  within  any  of  the  decisions.  {People  v.  EdmondSf 
15  Barb.  529.)  It  may  well  be  doubted  if  we  may  know 
from  the  record  that  the  surrogate  is  in  fact  a  member  of  thid 
charitable  organization.  If  he  is,  no  individual  right  is 
involved  in  the  probate  of  this  will,  and  it  is  not  within  the 
letter  or  spirit  of  the  statute  which  is  here  invoked. 
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The  other  suggestions  axe  equally  untenable.  Th^^  is  no 
law,  and  no  recognized  public  policy,  which  forbids  a  surrogate 
to  be  on  good  terms  with  the  attomejrs  practicing  in  his  courti 
or  which  stand  in  the  way  of  his  accepting  references  at  the 
suggestion  and  with  the  acquiescence  of  all  of  the  attorneys  in 
a  given  proceeding.  It  may  be  conceded  that  there  are  often 
ethical  considerations  involved  which  might  weU  engage  the 
attention  of  the  Legislature  and  of  the  bar  and  the  courts,  but 
they  have  no  proper  place  in  the  consid^ation  of  a  purely 
discretionary  power  granted  to  the  surrogate  to  relieve  him 
from  the  podtive  duty  of  acting  where  he  was  not  disqualified  by 
statute.  Generally  speaking  it  is  his  duty  to  act  in  all  matters 
brought  before  him  properly.  The  statute  nuikes  certain 
exceptions,  and  then  to  meet  the  peculiar  conditions  surround- 
ing the  office  of  surrogate  it  is  provided  that  he  may  make  a 
certificate  which  shall  operate  to  disqualify  him,  but  until  he 
does  make  such  a  certificate  Hie  duty  is  imperative,  and  this 
court  has  no  power,  at  the  suggestion  of  litigants,  to  compel  the 
making  of  a  disqualifying  certificate. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

KlLET,  J.: 

To  the  proper,  efficient  and  beneficial  administoation  of 
justice,  two  features  should  always  be  presemt:  Pint,  that  the 
litigant  gets  a  fair  trial,  and  second,  which  is  quite  as  essential, 
that  he  or  she  shall  think  and  believe  that  a  fair  trial  of  the 
issues  presented  has  been  had.  This  is  a  companion  appeal  of 
the  one  from  an  order  of  the  same  surrogate  denying  contest- 
ant's application  to  examine  a  witness  before  trial.  (193  Ajip. 
Div.  355.)  The  two  appeals  were  argued  together  and  neces- 
sarily examined  together  in  connection  with  the  consideration 
of  the  questioiis  here  involved.  This  record  shows  close  and 
intimate  relations  betwe^i  the  attorney  for  the  proponent  and 
the  surrogate;  so  much  so,  that  the  learned  surrogate  acted  for 
him  as  referee  in  a  matter  where  a  claim  against  an  estate  and  the 
construction  of  a  will  over  which  his  court  had  jurisdiction  were 
involved.  These  circumstances  have  never  passed  unnotioed  by 
our  appellate  courts.  The  strongest  evidence  which  prompts 
an  irresistible  inference  that  the  learned  surrogate  is  biased  in 
favor  of  the  proponent  is  founded  on  the  fact  that^  in  face  of 
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what  this  record  shows,  he  persists  in  exercising  his  discretion 
in  his  own  favor  and  determines  to  preside  at  the  trial  of  the 
issues  made  by  contestant's  objections.  The  suggestion  is 
ventured  that  few  stronger  cases,  from  an  ethical  if  not  from  a 
legal  standpoint,  could  be  conceived  for  the  granting  of  a  cer- 
tificate than  the  one  presented  by  the  two  records  upon  this 
appeal.  The  surrogate  may  have  felt,  and  ground  for  this 
suggestion  is  found  in  his  typewritten  statement  submitted 
with  the  papers  npcm  tios  a^^ieal,  and  in  which  he  says  matters 
outside  the  record  ^rtered  into  his  decision  of  the  motion, 
that  the  motion  was  not  made  in  good  faith  and  that  such 
matters  as  he  refers  to  and  not  disclosed  by  the  record,  indi- 
cated hostility  based  on  matters  foreign  to  the  case.  Even  so, 
the  desire,  in  the  interest  of  the  orderly  administration  of  the 
law,  and  the  respect  it  should  inspire,  superinduced  by  the  fact 
that  contestant  should  feel,  though  beaten,  she  had  a  fair 
trial,  should  have  prevailed.  In  McCorndck  v.  Walker  (168 
App.  Div.  54)  at  page  58  of  the  opinion^  McLAUGHXiiN,  J., 
writing  f«  the  oofurt  says:  '^  But  the  State  is  bound  to  furnish 
to  every  litigant  not  only  an  impartial  judge,  but  one  who  has 
not,  by  any  act  of  his,  justified  a  doubt  of  his  impartiaUty." 
The  State  has  put  a  limit  on  the  right  of  the  court  to  thus 
furnish  reUef,  tmder  certain  circumstances;  that  linut  unfor- 
tunately eodsts  in  this  case.  Issue  had  been  joined  before  the 
motion  involved  h^ e  was  made  and  we  find  section  2477  of 
the  Code  of  CSvil  Procedure  provides  as  follows:  "An  objection 
to  the  power  of  a  surrogate  to  act,  based  upon  a  disquali- 
fication, is  waived  by  an  adult  party  to  a  special  proceeding 
unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that  party, 
or,  where  an  issue  is  not  franked,  at  or  before  the  submission 
of  the  matter  or  question  to  the  surrogate." 
In  view  of  tins  provision  the  order  must  be  affirmed. 

Order  unftaimnuflly  affinned,  with  costs* 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Wesley  Hall,  Deceased. 

Frank  Hall  and  George  D.  Hall,  Contestants,  Appellants; 
Charles  B.  Kerwood,  Respondent. 

Third  Department,  September  8,  1930. 

WUlt  —  probate  —  eytdeiice  not  ettftlbUsfaiQir  undua  inflOAiioe  — 
direction  of  verdict  —  Jury  trial  in  Buzrofatf't  Court  —  waiver  hj 
intervening  contestant  of  objeotion  based  on  failure  to  draw  Jury 
in  his  presence. 

Appeal  from  a  decree  of  the  Surro^te's  Court  entered  upon  a  dinoted 
verdiot  of  a  jury  admitting:  a  will  to  probate.  The  testatar  left  his  reaidii- 
ary  efltate  to  a  person  who,  although  never  fprmally  adopted,  had  lived 
as  a  member  of  the  testator's  family  for  twenty  years.  The  oontestaot, 
who  had  been  the  beneficiary  under  former  wills,  had  also  lived  with  the 
testator  who  before  drawing  his  last  will  had  deeded  lands  to  the  contestant 
taking  back  a  note  and  mortgage.  Shortly  before  his  death  the  testator 
left  the  house  of  the  contestant  and  went  to  live  with  the  person  whom  he 
made  residuary  legatee.  Probate  is  contested  solely  upon  tlie  ground  of 
undue  infiuei[ice.  Evidence  examined,  and  keVt  wholly  insuifioient  to 
support  any  charge  of  undue  influence;  that  it  was  profier  for  the  sur- 
rogate to  direct  a  verdict  for  the  proponent  and  that  the  decree  should  be 
affirmed. 

Where  the  contestant  intervened  in  the  proceeding  after  a  jury  had  been 
impaneled  and  on  his  i)etition  a  citation  was  issued  to  the  next  of  km 
and  the  proceeding  adjourned  without  objeotion  on  his  part  to  the  jury, 
there  was  a  waiver  of  any  right  to  have  a  new  jury  drawn  in  bis  proaenoe. 

In  any  event,  as  the  surrogate  properly  took  the  case  from  the  jury,  it  is 
entirely  immaterial  whether  the  jury  was  property  impaneled,  for  there  was 
nothing  to  submit  to  it. 

Ejlbt  and  H.  T.  Kbllogg,  JJ.,  dissent,  with  memorandum. 

Appisal  by  the  contestants,  Frank  Hall  and  anotliar,  from 
a  decree  of  the  Surrogate's  Court  of  the  county  of  Saratoga, 
entered  in  the  office  of  said  surrogate  on  the  3d  day  of  Novem- 
ber, 1919,  upon  the  verdict  of  a  juiy  directed  by  the  court, 
admitting  to  probate  the  last  will  and  testament  of  Wesley 
Hall,  deceased. 

Edward  S.  Coons  [George  H.  Stenacher  of  counsel],  for  the 
appellant  Frank  Hall. 
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MuKHvey  &  Sierm^^  [Oeorge  H.  Stenaeher  of  oouiiael],  for 
the  appelWt  Qecaige  D.  HalL 

Leary  &  FuUerbm  [Walter  A.  FvUerion  of  counsel],  for  the 
respondent. 

Woos>WABX>,  J.: 

A  fair  atatexnent  of  the  f aete  in  this  caae  which  are  supported 
by  evidence  rather  than  the  assertion  of  counsel  leads  irre* 
sistibly  to  the  affirmance  of  the  decree  of  the  surrogate. 

Wesley  Hali  and  his  wife  never  had  any  children  of  theur 
own.  Laura  Kerwood^  Ihe  residuary  legatee  under  the  will 
which  has  been  probated^  was  taken  into  the  Hall  family  when 
about  three  years  of  age.  There  appears  to  have  been  some 
pretense  at  adoption,  but  Uie  proceeding  was  informal  and 
whatever  papers  were  executed  w^^  destrc^ed  by  Mrs.  Hall 
brfore  her  death  in  1917.  Mrs.  Kerwood  was  known  as  Laura 
Hall  and  lived  with  the  family  until  her  marriage,  and  for  a 
period  of  twenty  yeans.  Fmnk  Hall,  one  of  the  contestants^ 
in  his  petition  'to  interveoie  on  the  groilnd  that  he  was  the 
legatee  under  former  wills,  says  that  he  ''  was  apprenticed  to 
said  Wesley  Hall  by  the  Aiperintendent  of  the  poor  of  Sarat(^a 
county  on  or  about  the  month  of  December,  1885,  at  which 
time  he  was  less  than  one  year  of  age,  and  was  reared  by 
and  resided  with  said  Wesley  Hall  and  his  wife,  Helen  Hall, 
continuoudy,  until  the  death  of  said  Helen  Hall  on  or  about 
the  14th  of  December,  1917.  That  shortly  after  her  death 
your  petitioner  was  married,  and  the  said  Wesley  Hall  made  his 
home  with  petitioner  and  his  wife  until  on  or  about  October 
20th,  1918."  The  premises  occupied  by  the  Hall  family 
consisted  of  two  parcels  operated  as  one  farm.  Helen  Hall 
appears  to  have  had  some  diflfearaoices  with  Mrs.  Kerwood  and 
Bome  time  before  her  death  deeded  her  portion  ot  the  farm  to 
the  contestant  Frank  Hall,  who  was  not  related  to  her  in  any 
way,  as  Mrs.  Eemv^ood  was  not.  Subsequent  to  the  death  of 
Helen  Hall,  and  while  Wesley  HaU  was  living  in  the  home  of 
Frank  Hall,  Wesley  HaU  deeded  his  portion  of  the  farm  to 
Frank  Hall,  the  latter  giving  back  a  purchase-money  mortgage 
for  $1,500,  and  Frank  Hall  and  his  wife  giving  a  joint  note  for 
$3,000,  making  the  oonsideiration  for  the  farm,  including  some 
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personal  property,  $4,500;  and  it  is  claimed,  and  Uiis  is  perhaps 
supported  by  slight  evidence,  that  Wesley  Hall  did  not  intend 
that  either  of  these  obligations  was  to  be  paid.  Indeed,  at 
the  time  this  deed  was  made  there  were  two  wills  of  the  said 
Wesley  Hall  in  which  Frank  Hall  was  named  as  the  ultimate 
owner  of  the  estate  of  Wesley  Hall.  But  Wesley  Hall  appears 
to  have  been  a  prudent  man  and  he  took  the  obiigations  of 
this  foster  son  and  his  wife  as  he  suggested  for  the  purpose  of 
protecting  himself  if  anything  happened  to  Frank  Hall.  It 
was  specially  urged  by  the  appellant  thtft  there  was  an  agree- 
ment that  the  mortgage  for  $1,500  was  not  to  be  recorded,  but 
it  appears  from  the  appellant's  brief  that  the  mortgage  was, 
in  fact,  recorded  in  the  office  of  the  county  deric  of  Saratoga 
county  on  the  14th  day  of  October,  1918,  six  days  before  ibe 
testator,  for  reasons  wholly  unexplained,  left  the  home  of 
Frank  Hall  and  went  to  live  in  the  home  of  Mrs.  Kerwood. 
The  appellant  asserts  in  various  ways  that  the  testator  was 
kidnapped;  that  he  was  not  permitted  to  go  back  to  the  home 
of  the  appellant;  but  there  is  absolutely  no  evidence  to  support 
this  assertion.  On  the  contrary,  it  appears  affimiatively  thai 
the  testator  .went  alone  to  the  office  of  his  former  attorney, 
paid  a  small  bill  for  past  s^^ces,  took  a  rec^pt  in  fuU  to  date, 
asked  for  and  received  the  two  previous  wills  which  bad  been  left 
with  such  attorney,  and  went  to  the  office  of  another  attorney 
and  afid^ed  to  have  his  will  drawn;  that  this  attorney  took  memo- 
randa of  the  matters  desired  to  be  induded  in  the  will  and  sub- 
sequently wrote  it  out;  that  the  testator  came  back  into  the 
office,  picked  out  his  own  witnesses  and  executed  the  will  in  con- 
formity to  all  the  requirements  of  the  Decedent  Estate  Law 
(§  21),  and  was  declared  by  his  witnesses  to  be  in  sound  mind  aad 
competent  to  discharge  the  duties  of  a  testator.  Of  course  it  was 
prudent  for  the  testator  to  record  this  mortgage  in  any  event; 
it  was  necessary  to  his  protection.  What  fact  or  facts  existed 
to  call  for  the  recording  of  this  mortgage  at  this  particular 
time  are  not  disclosed;  naturally  would  not  be  by  the  appellant, 
and  the  proponent  relied  upon  a  motion  for  a  direction  by  the 
court,  on  the  theory  that  no  case  had  been  presented.  It  is 
certainly  in  accord  with  reason,  and  requires  no  presumption  of 
crime,  to  take  the  view  that  the  testator  had  for  some  reason 
concluded  that  he  wasi  not  safe  with  the  unreootded  mortgage. 
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Whea  the  mortgase  was  recorded  it  was  notiee  to  the  world 
tiiat  the  tortatcxr  intended  to  rely  upon  hiB  legal  rii^ts,  and  it 
jB  hi^ily  pi-obaUe  that  either  the  Imowledge  of  this  recording, 
or  the  circiimstaDoes  which  induced  its  recording,  operated  as 
the  moving  cause  of  the  change  of  home  made  t^  the  testator 
on  the  twentieth  of  October^  six  days  later.  To  assert  that 
there  was  any  efement  of  kidnapping  in  Wesley  Hall's  going 
to  the  home  of  his  foster  dau^ter  in  the  manner  described  by 
the  iQ>pellant's  witnesses  is  an  abuse  of  language  and  illy  caJU 
culated  to  give  diaraettf  to  an  appeal.  It  is  highly  probable 
from  the  testimony  that  Wesley  Hall  thought  well  of  Frank 
Hall;  that  in  the  eariy  stages  erf  his  residence  with  the  latter 
toad  his  wife  he  leeeivied  proper  treatment;  that  at  the  time  of 
making  the  deed  and  acc^ing  the  obligations  it  was  under- 
stood that  the  testator  was  to  make^his  home  with  Frank  and 
that,  there  being  no  need  for  the  money,  tihe  debt  should  remain 
imcolleeted  to  be  extingaished  by  ib&  then  existing  wills.  It 
is  not  contended  that  there  was  such  a  contract;  merety  that 
this  was  the  intaition  xA  the  testator  toward  his  f ostw  son, 
and  the  theory  of  the  contestant  is,  not  that  the  testator  was 
mentally  incompetent,  or  that  the  will  of  January  9,  1919, 
under  which  Mrs.  Kerwood  became  the  principid  legatee,  was 
not  executed  with  all  the  f onns  of  law,  but  that  there  was 
undue  influence  exercised  tqK>n  the  testator  to  induce  him  to 
change  his  wilL  This  was  the  only  question  the  contestant 
asked  to  have  submitted  to  the  jury,  and  it  is  the  one  question 
MB  to  whidi  it  may  be  confidently  asserted  there  was  no  evidence 
whatever. 

The  evidenee  whidi  was  f umiahed  by  the  contestants  indi- 
cated that  ihere  had  been  an  estrangement  between  Wesley 
Hall  and  Mrs.  Kerwood.  Apparently  this  was  more  particu- 
larly with  Mrs.  HaH,  shared  insome  measure  by  the  husband. 
There  was  evidence  that  Wed^  Hall  spoke  well  of  Frank  Hall 
and  of  his  wife  in  the  summer  of  1918,  and  that  in  October  of 
that  year  &e  testatcsr,  who  had  been  living  with  Frank  Hall, 
went  to  live  with  Mrs.  Kerwood.  Emma  Hall,  Frank  Hall's 
wife,  testifies  as  to  this  aUeged  Mdnapping  that  ^' on  Wedneaday 
he  [testator]  was  out  in  the  yard  and  Charles  Kerwood  [Mm. 
Kerwood^s  husband]  came  by;  he  got  in  with  him.  This  was 
is  the  menung,    ^    *    *    and  then  he  came  back  that  af  ter- 
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noon  and  spoke  about  they  wanted  him  to  eame  there  and  stay 
with  them;  that  Mrs.  Kerwood  wanted  him  to  come  up  there 
and  stay.''  Obviously,  up  to  this  point  there  was  no  kidnappiDg. 
The  next  day  the  testator  left  the  home  of  Frank  Hall,  and 
Mrs.  Frank  Hall  continues  that  at  that  time«he  and  her  hus- 
band were  in  the  orchard  near  the  house  pickixig  i^ples;  that 
"  Mrs.  Grundy  and  a  girl  they  had  working  for  them,  ♦  *  * 
drove  up.  I  saw  the  rig  stop  at  our  house,  and  Wesley  HaH 
came  out  of  the  house  and  got  in  the  wagon.  But  we  didn't 
know  he  was  going;  he  had  not  said  he  was  going." 

This  is  the  strongest  testimony  adduced  in  support  of  the 
assertion  of  coimsel  that  liiis  testator  was  kidnapped.  The 
positive  testimony  of  the  witnesses  is  tiiat  ike  testator  was  a 
vigorous  man  of  seventy-five  to  seventy-seven  years  of  ag&,  one 
witness  expressing  a  vague  guess  that  he  was  eighty-two.  A 
ws^n  in  diarge  of  a  woman  and  a  garl  drives  up  to  the  Hall 
house  in  broad  daylight,  with  both  of  the  Halls  within  calling 
distance,  and  this  vigorous  old  man,  in  the  possession  of  all 
his  faculties,  comes  out  of  the  house  and  gets  into  the  wagon 
and  goes  away,  and  this  is  called  kidnapi»ng.  Counsel,  after 
quoting  this  testimony,  adds:  -'  Frcmi  that  day  until  he  died 
the  testator  stayed  at  the  Kerwood  farm,"  althou^  the  imdia- 
puted  evidence  is  that  he  was  at  various  places  unattended  by 
any  one  during  the  months  that  he  lived  at  the  Kerwood  home, 
and  not  a  syllable  of  evidence  is  adduced  that  Mrs.  Kerwood 
or  any  one  in  her  behalf  ever  inade  a  suggeaticHi  as  to  what  the 
testator  should  do  with  his  property.  We  are  adoed  to  hoU, 
however,  that  the  surrogate  erred;  that  it  was  his  duty  to 
permit  the  jury  upon  this  kind  of  evidence  to  guess  that  he  was 
improperly  influenced  in  the  nuJdng  of  his  will.  Mis.  Ker- 
wood, if  6^e  had  been  an  entire  stranger,  might  have  induced 
Wesley  Hall  to  come  to  her  home  to  hve  without  violating,  any 
rule  of  law  with  which  we  are  familiar.  She  n^ht,  as  a 
stranger,  have  suggested  any  claims  to  his  bounty  which  mi|^t 
occur  to  her  without  any  legal  transgression.  It  is  only  when 
the  su^estion  is  made  under  eurcumstanoes  which  in  law  are 
denned  to  operate  as  a  suppression  of  the  judgment  or  desires 
of  the  testator,  and  to  substitute  those  of  the  poBOn  exercising 
the  power,  that  there  is  that  undue  influence  or  fraud  wfaidi 
the  courts  condemn,  and  nothing  of  the  kind  ispoiubed  out  in 
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Hie  evidence  in  this  case.  The  testator  was  so  clearly  com- 
petent to  mani^  his  own  affairs  that  the  contestants  did  not 
suggest  that  there  was  any  question  for  the  jury  upon  this 
point.  There  was  no  legal  objection  to  a  recc^ciUation 
between  Mrs.  Kerwood  and  the  testator,  who  had  occupied 
the  relation  of  a  father  to  her  for  many  years.  The  testator 
was  called  for  by  the  husband  of  Mrs,  Kerwood,  whether  by 
a{^)ointment  or  not  does  not  appear;  he  went  to  the  Kerwood 
hcNne  in  the  morning  and  returned  in  the  afternoon,  and  the 
next  day  he  was  called  for  by  two  wom^i  and  came  out  of  the 
house  and  went  away.  Tlwie  is  not  the  sli^test  evidence 
that  he  was  confined  to  ibe  home  of  the  Kerwoods,  or  that  any 
one  ever  attenqpted  to  regulate  his  goings  or  comings,  or  the 
dispositian  of  his  property.  He  transacted  methodically  all 
the  business  in  connection  with  the  retiring  of  the  previous 
wills  and  the  makiiig  of  the  one  in  controversy  without  assistr- 
ance  from  any  one  outside  of  a  thoroughly  reputable  lawyer 
of  his  own  choosing,  and  until  the  law  as  we  now  understand  it 
has  given  place  to  a  new  standard  of  dealing  with  the  estates 
of  deceased  persons  the  ruling  of  the  surrogate,  refusing  to 
permit  the  jury  to  guess  upon  the  question  of  fraudulent 
inflnenee,  must  stand.  ^'  It  is  true,^'  say  the  court  in  MaUer 
€f  Ruef  (180  App.  Div.  208,  204), ''  that  the  evidence  is  con- 
sisteiit  with  the  hypothesis  that  the  chi^  beneficimy  induced 
the  will  by  undue  influence;  but  it  does  not  support  such  infer- 
ence, for  the  evidence  is  not  inconsistent  with  the  assumption 
that  the  will  expressed  the  testator's  own  voluntary  intent. 
An  inference  of  xmdue  influence  cannot  be  reasonably  drawn 
from  drcumstances  when  they  are  not  inconsistent  with  a 
contrary  infereau^e,"  and,  quoting  from  an  English  case,  it  is 
said  that  '^  ^  it  must  have  been  ^own  that  such  coercion,  duress 
or  domination  was  exercised  over  the  very  testamentary  act 
itself.'"  Continuing)  the  court,  after  pointing  out  on  high 
authority  that  the  burden  of  proof  of  imdue  influence  in  a  will 
contest  rests  on  the  contestant  and  does  not  irinft,  says:  '^  In 
order  to  avoid  a  will  on  the  ground  of  undue  influence, '  it  must 
be  shown  that  the  influence  exercised  amoimted  to  a  moral 
coercion,  which  restrainedindependent  action  and  destroyed 
free  agency,  or  which,  by  importunity,  which  could  not  be 
resisted,  constrained  the  testator  to  do  that  which  was  against 
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his  free  will  and  desire,  but  wfaiehhe  was  unable  to  refuse  or  too 
weak  to  resist.' "  In  the  case  dted  the  testator  was  compArar 
tively  helpless,  addicted  to  the  use  of  fiquor,  blind  and  muidi 
enfeebled,  but  the  court  sustained  the  surrogate  in  directing  a 
verdict  upon  the  question  of  undue  influence,  and  that  nnist 
be  the  determination  in  this  case*  (See  Matter  of  Nehon,  97 
App.  Div.  212,  217,  and  authorities  th^e  cited.)  The  mere 
fact  that  a  vigorous  man  of  eighty  years  of  age,  more  or  less, 
lives  in  the  family  of  his  foster  daughter  and  makas  her  the 
dbdef  ben^eiary  of  his  will,  oontraiy  to  a  previously  expressed 
purpose,  does  not  give  rise  to  an  issue  of  undue  influence,  and 
the  surrogate  was  clearly  right  in  his  disposition  of  the  case. 

August  nineteenth  George  D.  Hail  appeured  in  this  pro- 
ceeding and  filed  his  petition.  He  thus  became  a  parky  to  this 
proceeding.  The  jury  was  then  present.  On  his  petition  a 
citation  was  issued  to  nesct  of  kin^  and  the  prooeediiig  adjourned. 
He  made  no  objection  to  the  jury  or  to  their  being  brought 
back.  Had  he  objected  that  jury  ooukL  have  l3een  discharged 
and  a  new  jury  drawn  in  his  presence.  This  constituted  a 
waiver. 

The  surrogate  having  taken  the  case  from  the  jury,  it  is 
entirely  immaterial  whether  the  jury  was  ptoperly  inqMuaded 
or  not,  there  being  nothing  to  submit  to  it. 

The  decree  of  the  surrogate  should  be  affirmed,  with 


All  concur,  except  Kiley,  J.,  dissenting,  with  a  memo- 
randum in  which  H.  T.  Kellogg,  J.,  concurs. 

Kelby,  J.  (dissenting) : 

I  dissent  upon  the  groimd  that  the  filing  of  a  new  petiticm 
and  asking  for  a  jury  upon  his  initiative  was  a  new  prooeediiig. 
George  D.  Hall  had  no  notice  of  the  drawing  of  a  jury  as  pro- 
vided under  section  2540  of  ibe  Code  of  Civil  Procedure^ 
He  cbuld  not  be  forced  to  trial  before  a  jury  drawn  in  another 
jH^ooeeding;  he  n^er  had  any  notice  as  providcld  under  section 
2640  of  the  Code  of  Civil  F^rocedure,  and  no  order  was  made 
as  required  by  sections  2538  and  2540  of  the  Code  by  the 
stUTogate  in  his  proceeding. 

H.  T.  Kellogg,  J.,  concurs. 

Decree  affirmed,  with  casta. 
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Kathrtn  D.  Ension,  Respondent,  v.  The  Travei4ER8  Insur- 
ance Company,  Hartford,  Connectictjt,  Appellant. 

Third  Department,  September  8,  1920. 

Insurance  —  action  to  recover  on  policies  of  accident  insurance  — 
eridenoc  estabUshinc  that  insured  loet  his  life  in  accidental  fire. 

Action  to  reoover  on  two  policies  of  accident  and  health  insurance,  such 
recovery  bein^  dependent  upon  whether  the  insured  was  accidentally 
burned  to  death.  A  human  body  was  found  in  the  ruins  of  a  cottage 
owned  by  the  insured  af Iw  a  ft^  which  eonaimed  the  entire  stmetore. 
The  insured  was  an  undettalrar  by  trade,  and  H  is  the  o(mtenti<m  of  the 
defendant  either  that  he  died  of  a  disease  or  that  in  order  to  collect  the 
insurance  he  set  fire  to  the  cottage  after  having  placed  therein  the  dead 
body  of  another  person,  and  that  in  fact  the  corpse  which  was  found  in 
the  ruins  was  not  that  of  the  insured. 

Evidence  examined,  and  hdd,  that  the  body  found  in  the  rains  was  clearly 
established  to  be  that  <^  the  insured;  that  a  flndinc:  that  he  was  aecideoitsily 
burned  to  death  was  justified,  and  that  a  judgment  for  the  pluntilf  should 
be  affirmed. 

JoHK  M.  Kklloqq,  p.  J.,  and  H.  T.  Kellooo,  J.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  Ttie  Travelers  Insurance  Com- 
pany, Hartford,  Cannecticut,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plamtiff,  entered  in  the  office  of  the  clerk 
of  the  county  of  Colmnbia  on  the  12th  day  of  November,  1919, 
upon  the  verdict  of  a  jury,  and  abo  from  an  order  entered  in  said 
clerk's  office  on  the  11th  day  of  November,  1919,  denying 
drfendant's  motion  for  a  new  trial  made  upon  the  minutes. 

RosendaU,  Hessbergj  Dtigan  dr  Haines  [P.  C  Dugan  of 
counsel],  for  the  appellant. 

Mark  Duntz  [JohnL.  CrandeU  of  counsel],  for  the  respondent. 
COCHRANS,  J.: 

The  plaintijff  has  reocwered  a  judgment  for  the  loss  of  the 
life  of  ber  husband^  Edwki  W.  Ensign,  on  two  poUcies  of  insur-* 
ance  issued  by  the  defendant.  One  is  an  accident  and  health 
policy,  the  other  is  an  accident  polipy.  The  only  question 
raised  by  the  defendant  on  this  appeal  is  that  Mr.  Ensign 
is  not  dead  or  if  dead  he  did  not  aecidentally  die.  After  a 
App.  1>iv.— Vol,  CXCIII.        24 
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careful  analysis  of  the  evidence  I  reach  the  conclusion  that  it 
jtistifies  the  finding  of  the  jiuy  that  he  was  accidentally 
burned  to  death  as  claimed  by  the  plaintiflF. 

Mr.  Ensign  was  an  undertaker  by  occupation.  He  married 
the  plaintiff  in  the  year  1901,  They  had  two  children,  twin 
boys,  born  in  the  year  1907.  In  that  year  he  formed  a  partner- 
ship with  Mr.  Bates  under  the  firm  name  of  Ensign  &  Bates. 
The  firm  purchased  an  established  undertaking  business  in 
the  city  of  Hudson,  N.  Y.,  and  continued  to  conduct  it  until 
the  alleged  death  of  Mr.  Ensign  on  December  12,  1918.  In 
the  meantime  the  firm  started  and  conducted  an  automobile 
business  in  connection  with  the  undertaking  business.  Both 
partners  resided  in  Hudson  during  the  entire  period  of  the 
existence  of  the  firm.  Mrs.  Ensign,  the  plaintiiBf,  owned  a 
cottage  at  Lake  Charlotte,  about  twelve  miles  from  Hudson, 
where  the  family  was  accustomed  to  spend  its  summers. 
During  the  autumn  of  1918  the  family,  or  a  portion  thereof, 
made  occasional  week-end  trips  to  the  cottage.  In  the  eaily 
part  of  December  Mr.  Ensign  was  alone  at  the  cotti^e  for  a 
number  of  days.  He  was  making  some  repairs  and  improve- 
ments which  included  the  placing  of  linoleum  on  the  upper 
floor  and  painting  the  same.  Evidence  is  produced  of  one  or 
more  witnesses  who  were  in  the  cottage  at  this  time  and  saw 
the  work  which  was  being  accomplished  and  it  is  established 
that  he  took  with  him  two  rolls  of  linoleum  from  Hudson  to 
the  cottage.  It  had  been  his  custom  at  different  times  to  make 
trips  to  the  cottage  and  spend  some  time  there  alone.  While 
at  the  cottage  on  the  occasion  mentioned  he  was  called  home 
on  accoimt  of  the  serious  illness  of  his  two  boys  who  had 
influenza  pneumonia,  a  very  prevalent  disease  at  that  time. 
December  12,  1918,  was  a  mild  and  pleasant  winter  day.  The 
boys  were  then  convalescing  from  their  illness.  Mr.  Ensign 
announced  his  purpose  of  going  to  the  cottage  to  complete  the 
work  he  had  in  view  and  close  it  for  the  winter,  saying  that  he 
might  return  that  night  but  that  if  he  did  not  finidi  his  work 
he  would  remain  there  and  retiu*n  the  following  morning.  He 
left  home  about  two  o'clock  in  the  afternoon  taking  with  him  a 
lunch  consisting  of  two  sandwiches  and  a  piece  cl  cake.  He 
took  with  him  no  money  except  such  as  he  might  ordinarily 
have  carried  and  no  clothing  except  what  he  w(^e>  consisting  of 
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ordinary  working  clothes,  a  fur-lined  overcoat  and  a  cap.    He 
drove  to  the  cottage  in  an  automobile  truck  owned  by  the  firm 
as  he  had  done  on  former  occasions.    On  the  road  he  overtook 
and  invited  to  ride  with  him  a  neighbor,  who  accepted  his 
invitation  and  proceeded  with  him  in  the  truck  to  the  lake. 
During  the  afternoon  hammering  was  heard  in  the  cottaga 
About  fax  o'clock  he  went  to  the  house  Of  Mr.  Wentzel,  about 
500  feet  from  the  cottage  of  the  jdaintiff ,  and  procured  per- 
mission to  keep  the  truck  in  his  bam  during  the  night.    He 
drained  the  water  from  the  radiator  of  the  truck  after  backing 
it  into  the  bam,  which  was  then  locked.    About  seven  o'clock 
he  again  returned  to  the  W^itzel  home  and  purchased  a  quart 
of  milk  as  he  had  previously  done.    From  there  he  telephoned 
to  his  partner,  Mr.  Bates,  and  sent  a  message  to  his  wife,  the 
nature  of  which  the  defendant  did  not  permit  to  be  disdosed. 
He  remained  at  the  Wentzd  house  about  one  hour  discussing 
with  the  family  various  topics  and  manifesting  nothing  unusual 
or  unnatural  in  his  appearance  or  demeanor.    He  left  there 
about  ei^t  o'clock,  saying  that  he  was  going  to  bed.    The 
testimony  of  one  witness  is  that  he  said  he  was  going  to  the 
cottage  to  eat  his  supper.    It  probably  is  immaterial,  but  if 
there  is  any  importance  in  the  discrepancy  of  the  testimony 
the  advantage  has  been  given  to  the  plaintiff  by  the  verdict  of 
the  jury.    About  half-past  eleven  o'clock  that  night  a  neighbor 
passing  along  the  highway  discovered  the  cottage  to  be  in 
flames.    He  aroused  the  Wentzel  family.    When  they  and 
others  reached  the  cottage  it  was  entirely  destroyed  woept  one 
post.    In  the  burning  ruins  was  discovered  the  body  of  a  man 
burned  beyond  recognition.    Where  the  head  rested  were 
subsequently  found  pieces  of  gold.    It  is  not  questioned  that 
the  gold  was  such  as  mi^t  have  come  from  the  teeth  of  Mr. 
Ensign.    Most  of  his  upper  teeth  w^e  (S'owned  with  gold. 
TTndemeath  where  the  hips  of  the  body  had  rested  was  found  a 
bunoh  of  keys  identified  as  his.    It  is  practically  admitted  and 
there  can  be  no  question  that  in  the  absence  of  fraud  and 
incendiary  fire  the  body  found  in  the  ruins  of  the  cottage  was 
that  of  the  plaintiff's  husband;    The  defense  is  that  he  plaead 
a  dead  body  in  the  cottage  and  that  he  started  the  fire  and 
<fisappeared.    The  nucleus  of  Hiis  defense  of  course  is  that  his 
business  as  an  undertaker  gave  him  the  opportunity  to  provide 
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a  dead  body  and  with  this  as  a  starting  point  the  defendant 
builds  its  defense  mainly  with  the  testimony  of  physicians  an4 
expert  witnesses. 

The  body  was  found  in  the  living  room  of  the  cottage  beside 
a  bed.  This  bed  with  other  furniture  had  been  brought  from 
the  rooms  above  when  Mr.  Ensign  was  making  his  improve- 
ments  in  these  latter  rooms.  The  purpose  of  bringing  the 
bed  downstairs  may  also  have  beem  to  sleep  in  that  room  which 
was  wanner.  The  cottage  was  heated  by  an  old-fashioned 
wood  stove  in  the  living  room.  Only  two  fragments  of  this 
stove  survived  the  fire  and  were  identified  by  the  plaintiff. 
The  coroner,  who  was  called  to  the  scene  of  the  fire  shortly 
iekf ter  its  occurrence^  testified  that  one  of  these  fragments  was 
found  by  him  near  a  stone  and  near  the  head  of  the  body  which 
according  to  the  evidence  was  about  eleven  feet  from  where  the 
stove  was  standing.  It  is  admitted  tha|;  carbon  monoxide  was 
present  in  the  dead  body.  The  defendant  gave  evidence  tmid- 
ing  to  show  and  claimed  that  such  carbon  monoxide  did  not 
€ause  death.  That  may  be  admitted.  The  point  is>  as  bearing 
on  the  question  of  the  identity  of  the  body,  that  it  was  present; 
that  according  to  the  evidence  it  is  the  product  of  imperfect 
combustion,  and  that  it  is  formed  by  explosion  or  may  itself  be 
explosive.  The  fragments  of  the  stove  above  mentioned  were 
introduced  in  evidence  and  exhibited  to  the  jury.  It  is 
claimed  by  the  plaintiff,  and  such  claim  is  not  controverted  by 
the  defendant,  that  one  of  these  fragments  appeared  to  have 
*'  buckled  outward/'  indicating  the  implication  of  force  from 
within.  However  that  may  be,  it  was  a  legitimate  inference  by 
the  jury  from  the  evidence  apd  the  jury  must,  therefore,  be 
jdeemed  to  have  so  found  that  carbon  mxmoxide  was  generated 
in  the  stove  and  that  an  eicploaion  occurred  throwing  the 
fragments  to  the  places  where  they  were  found  and  starting 
the  conflagration.  It  was  not  incumbent  on  the  plaintiff  to 
prove  the  origin  of  the  fire  for  the  piurpose  of  identifying  the 
body  in  question  as  that  of  her  husband.  She  nuiy  establi^ 
such  identity  by  any  other  evidence  at  h^r  disposal,  but  it  is 
very  dear  that  if  Uie  accidental  origin  of  the  fire  has  been 
estabUahed  to  the  satisfaction  of  the  jury  it  disposes  of  the 
defense  herdn  because  the  comer  sUme  of  thajt  defense  is  that 
the  fire  had  an  Incendiary  origin. 
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When  in  addition  to  ih^  foregoing  facts  the  plaintiff  estab- 
Kfihed  as  she  did  by  imoontroverted  evidence  that  Mr.  Ensign 
was  a  good  husband,  a  good  father,  a  good  business  man  and  a 
good  citizen,  iAie  had  eonipletdy  demoli^ed  the  defense. 
These  attribntes  are  inconsistent  with  the  commission  of  such 
a  repulsive  crime  as  is  here  <^rged.  Furthermore,  the  crime 
if  successfi^  aotomi^shed  and  imdiscovered  obviously 
involves  to  the  perpetrator  consequences  of  such  a  serious 
nature^  which  suggest  themsdives  to  all,  as  to  make  the  com* 
missioii  of  sudi  a  crime  untiunkable  and  to  discredit  the  defense 
in  the  absence  of  some  adequate  motive  or  reason  for  the 
comsnission  of  the  crime.  The  diligence  of  the  defendant  in 
this  case,  properly  exercised,  has  not  been  rewarded  with  a 
particle  of  evidence  explaining  the  alleged  conduct  of  Mr. 
Ekudgn  which^  »oept  for  some  such  explanation  or  motive,  is 
unnatural  and  contrary  to  human  experience. 

Die  plaintiff^s  case  does  not  rest  here.  The  defendant 
availed  itsetf  of  its  right  under  the  polides  to  make  an  autopsy 
of  the  body  of  the  deceased.  It  was  made  for  the  defendant 
by  Dr.  Schultze.  The  brains,  heart,  lungs,  Uver,  spleen,  kid- 
neys, stomach  and  intestines  of  the  deceased,  except  such  por« 
tion  of  the  latter  as  was  destroyed  by  the  fire,  were  carefully 
examined.  Clearly  after  such  an  examination  and  inspection 
of  the  vital  parts  of  the  body  the  defendant  should  be  able  to 
demonstrate  what  caused  ^e  death  of  the  person  in  question. 
Tliat  was  the  purpose  of  the  autapsy.  That  was  the  claim  of 
the  defendant  at  the  trial  and  is  its  claim  on  this  appeal.  It 
contends  that  ihe  person  in  question  died  from  influenza 
pi^umonia.  Admittedly  the  person  had  lliat  disease,  but  the 
fdazntiff  denies  that  it  was  the  cause  of  death.  At  the  time 
when  Dr.  Sdiuitise  inade  the  autopsy  he  signed  a  detailed 
report  thereof.  That  report  may  safely  be  assumed  to  be 
correct  beeause  die  autopsy  was  witnessed  and  liie  report 
verified  by  five  physitnons^  including  Dr.  Vaughan,  r^xesenting 
the  plaintaff .  There  was  a  serious  inconsistency  between  the 
testimony  of  Dr.  Schiidtze  as  given  at  the  trial  concerning  the 
eondition  of  the  lungs  and  his  orig^ud  report  of  the  autopsy. 
The  repcHt  shows  tiiat  the  right  hmg  contained  numerous  fine 
ye&)W]irii  grey  nodules,  but  Aowb  nothingof  the  kind  in  respect 
to  tl^  Jeft  hmg  ezeq)t  that  it  states  that  the  anterior  half  of 
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the  lower  lobe  in  its  lower  portion  '^  shows  lobulated  areas  of 
a  yellowish  grey  color/'  In  his  testimony  Dr.  Schuitse 
represented  the  yellowish  gicey  nodules  as  beiaag  scatt^ied 
throughout  all  of  both  lungs.  The  report  shows  explicitly 
that  the  right  lung  was  aerated  and  that  the  left  lung  was 
aerated  '^  with  the  exception  of  the  upper  third  of  the  lower  lobe 
in  its  anterior  half  which  is  grey  and  solidified  and  nonaerated 
in  part.  The  anteriw  half  of  the  lower  lobe  in  its  lower  portion 
the  lung  is  firmer  and  shows  lobulated  areas  of  a  yellowish 
grey  color  and  very  firm.''  In  other  words,  the  report  confines 
the  solidification  of  the  lungs  entirely  to  the  anterior  half  of 
the  lower  of  the  three  lobes  of  the  left  lung  and  shows  that  all 
the  rest  of  that  lung  and  the  whole  of  the  right  limg  were 
aerated  or  filled  with  air.  In  his  testimony  Dr.  SchultM 
repeatedly  represents  the  entire  portion  of  both  lungs  as  being 
solidified.  He  testifies:  ''Around  the  air  tubes  in  the  lung, 
technically  called  the  bronchi,  the  lung  tissue,  which  is  composed 
of  air  sacs,  was  filled  with  the  products  of  inflammation,  and  on 
examination  with  the  naked  eye  these  parts  of  the  lung  were 
solid  and  contained  no  air."  Again  he  testified:  ''AH  the  lung 
being  affected  in  fact  from  the  air  tubes  to  and  including  the 
air  sacs."  Still  further  he  testified:  "  The  lungs  are  solidified, 
hardened  by  the  products  of  the  inflanunation  in  all  parts  of 
the  lung."  On  this  testimcHiy  alone  as  to  the  condition  of  the 
lungs  rests  the  claim  that  death  was  caused  by  pneumoniSi. 
Other  physicians  called  by  the  defendant  based  tiieir  opinions 
as  to  the  cause  of  death  entirely  on  conditions  as  stated  by 
Dr.  Schultze  at  the  trial.  Dr.  Yaughan  personally  examined 
the  lungs  and  agrees  to  tlie  r^)ort  of  the  autopsy  as  made  by 
Dr.  Sdiultze.  It  would  seem  that  any  competent  physidan 
after  such  an  examination  could  teU  whether  the  pneumonia  was 
sufficient  to  produce  death  without  the  aid  of  a  microscope  or 
chemical  analysis.  The  latter  might  be  useful  if  tiiere  were  a 
controversy  as  to  the  existence  or  nature  oi  the  disease. 
Emphadfi  is  placed  by  the  d^endant  on  a  pathological  report 
made  by  Dr.  Symners  at  the  instance  of  the  plaintiff.  I  find 
nothing  in  tiiat  report  which  imlitates  against  the  position  of 
the  plaintiff.  Dr.  Schultze  testified  that  he  took  about  thirty 
blocks  from  the  limgs  of  the  deceased  for  Ocamination  and  it  is 
argued  that  he  divided  Uiose  bbcks  or  ^eetions  of  the  lungi 
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with  Dr.  Vau^iian  who  delivered  all  that  he  received  to  Dr. 
Symners.  In  this  particular  as  in  others  the  testimony  of  Dr. 
Schultze  is  discredited  by  his  report  at  the  autopsy  where  he 
says:  ^'  Two  sections  from  the  right  hmg  lower  lobe  placed  in 
jar  and  a  section  from  the  upper  lobe.  *  *  *  Several 
pieces  of  the  aieas  described  in  left  lung  were  takeai  for  examina- 
tion.' '  It  will  be  observed  that  ihe  '^  areas  described  in  left 
hmg  "  were  the  only  areas  which  according  to  his  original 
report  show  sdidification  or  hardness.  Dr.  Vau^an  testifies 
it  was  these  pieces  which  were  divided  with  him  and  which  he 
delivered  to  Dr.  Symners  and  on  the  portions  so  delivered  by 
hun  the  report  of  Dr.  Symcners  was  based.  But  if  we  assume 
that  the  report  of  the  latter  applies  to  the  entire  portion  of  both 
lungs  there  is  absolutely  mithing  therein  indicating  death  by 
pneumonia  or  for  that  matter  any  cause  of  death.  It  shows 
the  presence  of  pneumonia  and  that  ^'  many  of  the  bronchioles 
together  with  some  of  the  alveoli  are  filled  to  the  point  of 
distention  by  polynudear  leucocjrtes."  As  exj^ained  by  Dr. 
Vaughan,  the  latter  means  not  pus  but  pus-forming  cells,  a 
reaction  to  the  inflammation,  *^  the  productive  agency  of  1^ 
body,  and  the  scavenger  of  the  body.''  Dr.  Vaughan  testifies 
there  is  nothing  in  Dr.  Symners'  report  showing  the  cause  of 
death.  That  testimony  was  unnecessary.  To  me  it  seems 
apparait  without  medical  interpretation.  It  is  noteworthy 
also  that  Dr.  McKenna,  the  defendant's  witness,  emphasizes  tb^ 
idea  that  in  stating  in  answer  to  hypothetical  questions  that 
pnetunonia  caused  deatii  he  did  not  base  his  answer  on 
]>.  Symners'  report.  Manifestly  he  found  nothing  therein  to 
indicate  the  cause  of  death.  The  original  report  of  Dr. 
Schultse,  therefore,  shows  as  before  stated  solidification  or 
hardnesB  merely  in  the  anterior  half  of  tJ^  lower  of  the  three 
lobes  of  the  left  lung  and  that  all  the  rest  of  that  lung  and  the 
whole  of  the  ri^t  lung  were  aerated  or  filled  with  air.  The 
pathological  report  of  Dr.  Symners  shows  merely  the  presence 
of  pneumonia  and  contains  nothing  incon^stent  with  the  report 
of  Dr.  SchultM  even  though  it  be  assumed,  which  is  not  the 
faet,  that  it  applies  to  the  entire  portion  of  both  lungs.  Dr. 
Sehultse,  testtf ying  to  conditions  materially  inconsistent  with 
his  lurevious  report,  says  that  in  his  opinion  1^  influenza 
pneumonia  was  the  cause  of  death.    Dr.  Vaughan  testified 
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positively  that  in  his  opinion  it  did  not  cause  death.  He  says 
it  was  localized  or  not  diffused  throughout  the  entire  airea  oi 
the  lungs.  That  is  predsely  what  Dr.  Schultae^s  origiiial 
report  shows,  contrary  to  what  he  swore  to  at  the  trial.  Dr. 
Vaughan  also  says  the  pneumonia  was  resolviog  (x  curing,  and 
if  it  was  curing  of  course  it  oould  ndt  produce  dea&.  Dr. 
Vaughan  is  corroborated  by  the  original  rep<»rt  <ji  the  autc^isjr 
as  made  by  Dr.  Schultze  and  is  not  contradicted  by  the  patho- 
logical r^>ort  of  Dr.  Symners.  Dr.  Sohultse  is  seriousiy  ecm- 
tradicted  by  his  own  report.  The  jury  believed  Dr.  Vau|^n. 
That  ends  the  defense  because  very  dearly  if  the  defoidant 
after  the  post-mortem  examination  which  was  made  could  not 
satisfy  the  jury  that  the  person  whose  body  was  found  in  the 
fire  died  as  the  result  of  some  disease  it  necessarily  followed 
that  he  must  have  been  burned  to  death.  So  the  jury  reasoned 
and  such  reasoning  is  logical  After  the  failure  of  the  defendant 
to  establish  any  other  cause  of  death  it  wa«i  ol  little  avail  to 
develop  theories  based  on  the  clotting  ol  the  blood  and  acanti* 
ness  of  the  fat  around  the  intestines.  Those  drcumatanoes 
may  be  accounted  for  aa  we  shall  hereafter  see,  but  were  it 
otherwise  the  jury  clearly  had  a  right  to  discegard  them  in 
view  of  the  testimony  accepted  by  them  thatt  pneuinoiHa  waa 
not  the  cause  of  the  death  sjod  of  the  inahility  of  the  medical 
men  to  otherwise  account  thereCor.  It  would  be  more  satis- 
factory if  Dr.  Vaughan  had  testified  that  with  the  influensa 
pneumonia  as  found  in  this  individual  he  could  have  been 
actively  about  as  Mr.  Ensign  was  the  day  he  left  home  and 
that  his  illness  would  not  have  been  noticeable  to  observers. 
For  this  omission,  however,  the  defendant  and  not  the  jdainidff 
is  responsible.  Questions  by  the  plaintiff  designed  to  develop 
those  facts  were  excluded  on  objections  by  the  defendant, 
which  objections  brought  from  the  court  the  rufing:  *^  I  think 
the  only  question  about  this  is  as  to  whether  this  individual 
died  from  this  pneumonia  or  not/'  After  promring  that  rul- 
ing the  d^endant  cannot  consistently  urge  tiliat  the  pneumonia 
as  described  by  Dr.  Vaughan  and  by  Dr.  Schultaein  his  ori^nal 
report  would  have  prevented  Mr.  Ensign  from  going  to  the 
cottage  and  performing  the  acts  which  he  performed  that  day; 
A  party  on  appeal  will  be  held  to  the  attitude  which  he  assumed 
at  the  trial.    {Hofffnan  v.  Lehigh  VaUey  Railroad  Comqmm^ 
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188  Apf>.  Dtv.  414, 418.)  Neitiber  can  the  defendant  ur^  with 
much  ebgency  that  the  jury  rejected  evidence  ^ven  by  its 
experts  in  answer  to  questions  ifrfiich  it  would  not  permit  the 
plaintiff's  experts  to  answer.  The  defendant's  physicians 
however,  admitted  that  with  ordinary  or  lobar  pneumonia 
patients  noight  be  around  without  prostration  and  mani- 
festing no  fever.  ^'  It  is  very  hard  to  keep  some  of  these 
people  in  bed/'  testified  Dr.  Sofaultze,  speaking  of  patients  with 
lobar  pneumonia. 

Here  the  discussion  might  naturally  condude.  In  the 
dissenting  opimoa,  however,  some  facts  are  stated  in  such  a 
manner  as  to  render  appropriate  furth^  discussion  concerning 
the  saaaoe.  I  do  not  share  in  the  suspicions  of  the  presiding 
justice.  Neither  do  I  agree  with  aU  his  statements  of  facts 
ncur  with  all  the  inferences  which  he  draws  therefrom.  It  is 
called  to  our  attention  that  the  policies  involved  in  this  action 
are  accident  policies,  one  of  which  provides  for  a  double  indem- 
nity for  dda;th  in  certain  qiecified  ways,  including  death  in  a 
burning  building,  and  that  the  other  provides  for  liability  only 
in  case  of  death  in  certain  specified  ways,  including  death  in  a 
burning  building.  Turning  to  the  policies  we  find  that  the  first 
ane  was  both  an  accident  and  health  policy;  that  it  was  issued 
diortly  after  Mr.  Ensigp  recovered  from  an  illness  ''  for  stone 
in  kidn^  lasting  four  weeks;  '*  and  that  both  policies  provide 
daborate  schedules  of  indemnities  not  only  for  death  but  for 
vairious  kinds  of  accidents  and  for  various  kinds  of  injuries 
and  disabilttieB.  They  were  both  issued  in  the  year  1916,  two 
years  or  thereabouts  bef<»re  the  fire.  The  annual  premium  of 
the  first  poliey  was  $80  and  of  the  second  $51.  They  are  such 
policies  as  any  active  man  might  naturaDy  have  t^en.  If  they 
had  been  conceivied  in  fraud  it  is  improbable  that  the  insured 
would  have  paid  a  larger  annual  premium  for  a  policy  which 
on  the  consummation  of  the  fraud  was  expected  to  produce  a 
nuieh  analler  amount  than  the  less  expensive  pdicy.  There 
were  a  number  of  other  accident  policies  which  are  not  set  forth 
in  the  reeord  but  th^  probably  contain  substantially  the  same 
provisions  and  p9X>bably  are  of  the  same  general  nature  as  the 
two  involved  herein.  It  is  true  that  in  the  year  1918  Mr. 
Bnsign  materially  increased  his  insurance,  but  of  the  total 
amoont  of  the  maKimum  insumnce  of  $103,250  this  defendant 
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iBBued  $60;000.  Of  the  Tnaxiimim  insuranee  of  $47,000  iesued 
in  1918,  $37;000  was  payable  to  Mr.  BatesJ  Of  this  latter 
amount  $25,000  was  issued  by  this  defendant.  If,  therefore, 
there  was  anything  unusual,  strange  or  suBpickms  about  these 
policies  the  defendant  must  have  known  it.  It  was  a  party 
to  the  contracts  which  included  more  than  one-half  of  the 
total  insurance  and  most  of  the  entire  insurance  which  was 
payable  to  Mr.  Bates.  Tlie  evidence  discloses  three  of  the 
defendant's  agents  at  one  time  at  the  place  of  biudniBSS  of 
Ensign  &  Bates  negotiating  some  of  this  insurance  in  1918 
which  is  payable  to  Mr.  Bates.  It  is  improbable  that  the 
reasons  for  making  the  policies  payable  to  him  were  not  dis- 
closed to  the  defendiant's  agents  or  it  may  be  more  accurate 
to  say  it  is  improbable  that  the  reasons  for  doing  so  were  not 
urged  on  the  firm  by  such  agents.  At  any  rate  the  defendant 
was  a  party  to  the  contracts  and  wais  undoubtedly  satisfied 
with  the  reasons  whatever  they  were*  The  plaintiff  was  not  a 
party  to  the  contradts  and  does  not  know  the  iteasons.  It  is 
too  late  now  when  the  defendant  Is  oalfed  upon  to  five  up  to 
its  contracts  to  urge  that  they  were  siopicious,  unnatural  or 
unreasonable.  It  did  not  so  regard  them  during  the  time  th^ 
were  sources  of  income  to  itself.  Of  ooiirse  the  amounts  aod 
circumstances  of  these  policies  were  proper  evidence  as  bearing 
on  the  question  of  fraud,  but  the  importance  of  such  evidence 
was  entirely  a  mattto  for  the  conaderation  of  the  jury.  And 
when  all  the  facts  concerning  these  poHcies  are  fully  stated  and 
their  true  relationship  in  reference  to  their  environment  is  set 
forth  the  situation  presents  a  different  aspect  from  tiie  situa- 
tion as  presented  in  the  disscmiting  opinion.  An  incomplete 
statement  may  be  as  misleading  as  any  other. 

It  is  said  that  the  annual  income  of  Mr.  Ensign  was  $1,300 
and  that  a  payment  of  $5,600  by  Mr.  Bates  to  the  plaintiff  as 
the  executrix  of  the  will  of  Mr.  Ensign  *'  represented  the 
return  of  any  capital  ariginally  put  in  the  business  by  him  and 
one-half  of  the  profits  of  the  business  since  1907.''  As  I  read 
the  evidence  there  is  no  justificatibn  for  dther  statement. 
Mr.  Bates  when  being  examined  as  to  whether  Mr.  Ensign 
drew  horn  the  business  any  imusual  amount  just  prfor  to  the 
burning  of  the  cottage,  testified  that  he  drew  nothing  except 
what  each  partner  was  drawing  from  the  buaiiiees  for  fivuig 
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expenses  and  which  at  that  particular  time  was  $25  a  wed^ 
I  find  BO  evidence  as  to  what  either  partner  had  at  any  time 
put  into  the  busmess  or  drawn  therefrom  in  the  nature  ot 
profits  or  otherwise  except  as  stated.  The  defendant  might 
have  proved  the  facts  but  for  reasons  satisfactory  to  itself  it 
did  not  desire  to  do  so*  The  plaintiff  likewise  might  have  done 
the  same  but  she  did  not  need  to  do  so.  The  uncontradicted 
evidence  is  that  the  business  of  the  firm  was  very  prosperous 
and  not  m^:^Iy  ^'  fairly  prosperous; "  that  each  year  during 
the  eleven  years  of  the  existence  of  the  firm  tibe  business 
increased  over  the  preceding  year  and  that  the  year  X918  was 
the  most  prosperous  of  all.  The  business  could  not  be  said  to 
be  even  "  fairly  prosperous  "  if  it  yielded  each  partner  only 
S25  weekly.  The  credit  of  Mr.  Ensign  at  the  baiJc  was  shown 
to  be  good.  He  had  some  trifling  obligations,  but  they  were 
not  iu*gent  and  were  met  promptly  and  without  difficulty  by 
his  executrix  after  his  death.  The  premiums  on  the  policies 
in  which  Mr.  Bates  was  interested  were  paid  by  the  firm  and 
treated  as  a  firm  expense.  Furthermore^  insurance  was  not  a 
new  venture  with  Mr.  Ensign.  He  had  large  policies  existing 
at  the  time  of  his.  marriage  whidi  subsequently  matured  and  were 
paid.  There  is  no  evidence  justifying  an  inference  that  he  was 
pecuniarily  embarrfu3sed  or  that  it  was  beyond  his  ability  to 
pay  the  annual  insurance  i»«miums  which  he  had  obligated  * 
himself  to  do.  Neither  do  I  find  any  evidence  that  Mr.  Ensign 
or  his  firm  never  paid  an  income  tax  except  that  Mr.  Bates  testi- 
fies that  after  the  death  of  Mr.  Ensign  he  paid  no  income  tax 
on  the  business  of  the  firm  transacted  during  the  year  1918. 

Equally  unjustifiable  is  the  argument  in  reference  to  the 
height  of  the.  body  found  in  the  fire.  It  is  conceded  that  from 
the  length  of  the  femur  the  heighti  of  the  man  may  be  ascer- 
tained in  twenty  per  cent  of  cases  within  three  inches  approxi- 
mately and  in  the  r:emaining  eighty  per  cent  of  the  oases  with 
greater  acouraey.  The  length  of  the  femur  in  the  body  in 
question  was  forty-nine  and  one-half  centimeters.  There  was 
some  confusion  in  computation,  but  applying  the  rule  in 
practice  for  determinii^  the  height  of  a  m^n  whose  femur  is 
forty-nine  and  one-half  centimeters,  Dr.  Yaughan  finally  made 
his  height  less  than  one  hundred  and  eighty-two  centimeters 
which,  reduced  to  feet  and  inches,  is  less  than  six  feet,  well 
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within  the  limits  fixed  by  the  witness,  the  exact  height  <rf  Mr. 
Ensign  being  five  feet,  nine  inches.  There  are  two  and  fifty-four 
one-hundredths  centimeters  in  an  inch.  (Webster's  Dictionary; 
Century  Dictionary.)  In  reducing  the  centimeters  to  inches 
the  witness  erroneously  assumed  there  were  two  and  one^half 
centimeters  in  an  inch  and  in  using  that  divisor  an  erroneous 
quotient  of  more  than  seventy-two  inches  was  produced.  The 
height  as  expressed  in  centimeters  was  correct.  NolAiing  can 
change  the  fact  that  one  himdred  and  eighty^two  centi- 
meters are  not  more  but  less  than  seventy-two  inches. 

I  am-  unable  to  grasp  the  mental  process^  by  which  it  is 
argued  that  the  body  found  in  the  fire  had  been  mutilated  to 
prevent  identification.    The  hands  and  fe^  and  portions  of 
the  arms  and  legs  had  di6aiq)eared.    I  do  not  understand 
there  is  any  evidence  indicating  that  they  had  been  severed 
from  the  body  and  I  am  unable  to  comprdiend  how  tibe  hands 
or  feet,  particularly  without  the  fle^  thereon^  in  the  absence 
of  some  abnormality,  would  have  any  bearing  on  the  question 
of  identification.    The  presence  of  Hie  brain  prechides  the 
argument  that  the  head  had  been  removed.    As  I  understand 
the  contention  in  this  particular  it  is  Uiat  Mr.  Ensign  selected 
a  body  of  a  male  person  about  his  own  age,  size  and  height,  but 
without  any  teeth,  and  that  he  subjected  the  head  to  some 
artificial  heat  independent  of  the  burning  btdkling  for  the 
purpose  of  destroying  any  indications  that  there  were  no  teeth, 
and  that  he  procured  some  gold  in  quantity  and  quality  such 
as  might  simulate  the  gold  in  his  own  teeth  and  placed  it  under 
the  head  of  the  body  in  question  and  d^Kisited  his  keys  und^ 
the  body  where  they  would  be  protected  to  a  large  extent  from 
the  fire  so  that  they  would  survive  the  fire.    The  presence  of 
a  pan  over  which,  according  to  the  evidence  of  one  wilaiesB, 
the  head  was  lying  is  seized  on  as  a  straw  to  lend  cclor  to 
this  contention.    That  argument  strikes  me  as  too  fantastie 
for  serious  consideration.    Aside  from  the  natural  difficulties 
and  impracticability  of  executing  such  a  subtle  scheme  it 
implies  on  the  part  of  the  schemer  a  superhuman  onmisca^noe 
whereby  he  could  determine  just  how  the  scheme  was  gCHD^  to 
work  out.    How  was  he  to  know  that  the  gold  and  keys  wotild 
survive  the  burning  building?    But  a»de  from  all  o^er  con- 
siderations the  argument  ignores  entirdy  the  testimoiiy  of 
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three  disinterested  witnesses  that  the  skull  was  present  when 
the  body  was  discovered  in  the  ruins  of  the  fire.    It  was  that 
which  drew  the  attention  of  the  witnesses  to  the  figure  of  a 
man.    When  the  autopsy  was  h^d  fifteen  days  thereafter  the 
skull  had  disappeared.    The  reason  for  tl^  transformation  is 
found  in  the  testimony  of  Dr.  Schultze,  the  defendant's  witness, 
as  follows:    "Q.  Well,  doctor,  bones  will  burn  if  they  are 
subjected  to  sufficient  heat,  will  tiiey  not?    A*  The  organic 
material  of  the  bones  will  burn  up.    The  unorganic  material 
or  ash  of  the  bones  will  remain.    Q.  As  we  speak  oi  burning 
the  hand  or  foot  of  a  person,  if  subjected  to  sufficient  heat  it 
win  be  burned  away  so  it  leaves  nothing  but  ashes,  will  it  not? 
A.  Tes,  but  the  ash  would  show  the  form  of  the  bone,  unless 
it  was  subsequently  crushed  or  disintegrated  in  some  way." 
The  disintegration  had  taken  place  intermediate  the  fire  and 
the  autopsy.    If  some  person  had  purposely  burned  the  head 
by  artificial  means  for  the  purpose  of  destroying  it  he  would 
certainly  have  seen  that  it  was  "  disintegrated  "  before  he 
abandoned  his  task.    That  would  have  been  very  easy  and 
without  doing  so  the  purpose  of  the  burning  was  incomplete. 
The  defendant  produced  witnesses  from  distant  cities  who  had 
cremated  thousands  of  human  bodies  after  death  and  who 
testified  that  in  all  those  cases  the  teeth  survived  the  cremation. 
It  is  extremely  doubtful  whether  such  evidence  was  competent 
A  qualified  witness  may  express  an  opinion  in  reiq>ect  to  the 
particular   matter    under   investigation   but   he   caanot   on 
direct  examination  give  specific  instances.    The  party  against 
whom  he  is  called  cannot  be  prepared  to  meet  individual 
cases.    It  will  be  assumed,  however,  for  the  piupose  of  this 
case  that  such  evidence  establishes  the  opinion  of  those  wit- 
nesses that  the  teeth  of  the  body  in  question,  if  there  were  any, 
would  have  survived  the  fire  although  they  admit  that  they 
have  had  no  experience  in  respect  to  persons  who  have  met 
death  in  btirning  buildings  where  the  conditions  are  obviously 
different  from  the  conditions  wlxich  exist  in  the  process  of 
cremation.    Those  witnesses  did  not  and  could  not  know 
according  to  their  own  testimony  whether  the  bodies  which 
were  cremated  did  or  did  not  have  teeth.    It  appears  from 
their  own  testimony  that  they  assumed  without  any  knowledge 

on  the  subject  that  whenever  teeth  did  not  appear  after  the  t 
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cremation  none  existed  before.  It  is  not  strange  that  such 
evidence  (fid  not  appeal  to  the  jury.  I  shall  assume,  however, 
that  the  teeth  are  the  hardest  substance  m  the  human  body 
and  ordinarily  would  survive  a  fire.  But  it  is  not  difficult  to 
account  for  the  missing  teeth  in  this  case.  I  quote  from  the 
testimony  of  Prbfesitor  Touceda,  the  defendant's  witness. 
"  Q.  What  do  you  say  as  to  whether  teeth  can  be  burned  so  as 
to  destroy  theu:  shape  by  a  degree  of  heat  which  is  sufficient  to 
melt  cast  iron?  A.  Well,  I  thuik  that  the  shape  can  be 
altered  considerably,  because  there  is  always  more  or  l^s 
moisture  there,  and  the  gas  as  generated  by  the  decomposition 
of  the  organic  matter  in  the  bone,  or  the  moisture,  that  will 
generate  gas  that  will  disrupt  the  teeth  and  they  won't  be  in 
just  the  shape  they  were  before.  In  otiier  words,  the  answer 
to  that  question  depends  upon  ihe  rate  that  you  would  heat 
them.  If  you  heat  them  slowly  this  gas  would  go  off  without 
disturbing  the  shape  of  the  teeth.  If  you  heat  them  fast  it 
might  cause  a  change.  *  *  *  Q.  The  burning  of  the  teeth, 
as  you  have  described,  they  do  bum  but  they  crack  apart  and 
separate,  is  that  tht  idea?  A.  Portions  of  them  bum  just  like 
B  bone.  Th^e  is  organic  matter  in  teeth,  and  that  portion 
bums.  Q.  So  that  if  some  portion  of  the  tooth  of  a  human 
body  came  in  contact  with  actual  live  coals  of  fire  some  portion 
of  it  would  actually  burn,  would  it  not?  A.  I  think  so.  Q. 
And  the  remainder  may  crack  apart  and  become  fine  particles? 
A.  Well,  that  would  depend  upon  conditions.  If  it  was 
burned  undisturbed  it  wouldn't ;  it  would  retain  the  form  of  the 
tooth  as  you  see  in  this  caae  here  (ind.) ."  This  testimony  must 
be  construed  in  the  light  of  the  following  facts:  that  Mr.  Ensign 
had  poor  teeth;  that  this  body  was  burned  by  a  roaring  mass 
of  flames  in  the  open  air;  that  timbers  were  repeatedly  falling 
on  or  about  the  body;  that  while  still  burning  the  body  was 
subjected  to  the  sudden  reaction  of  eight  or  ten  pails  of  water 
thrown  upon  it  to  preserve  it  and  extinguish  the  fire;  that  aft^ 
the  fire  was  extinguished  the  body  was  handled,  wTapped  in  a 
blanket,  transported  twelve  miles,  part  of  the  distance  over  a 
rough  road;  that  it  was  prepared  for  burial^  buried,  and  after 
fifteen  days  was  disinterred  and  presented  at  the  autopsy;  that 
there  were  at  the  autopsy  numerous  small  pieces  or  fragments  of 
bone  which  could  not  be  identified.  In  the  light  of  the  fore- 
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going  testiiixony  of  Professor  Toueeda  and  of  the  foregoing 
faets,  all  of  which  are  established,  the  jury  were  at  liberty  to 
det^mine  that  the  absence  of  the  skull  and  teeth  was  suffi- 
deiitly  explained.    As  we  have  ah'eady  seen^  the  disappearance 
of  the  skull  intermediate  the  fire  aiid  the  autopsy  was  coiv^ 
ehiaively  established.    It  should  be  observed  also  that  no 
witaeas  testified  either  to  the  presence  or  the  absence  of  teeth 
when  the  body  was  discovered  at  the  fire.    Probably  they  at 
that  time  escaped  identification,  but  there  is  no  evidence  on 
the  point.    The  wtire  evidence  as  to  the  absence  of  teeth 
idates  to  the  time  of  the  autopsy.    Even  Dr.  Schultze  admits 
that  the  indnertitiQn  <^  the  head  in  this  case  would  account  for 
the  disiQipearance  of  tbel  teeth  in  time.    One  of  the  witnesses 
testified  to  the  presence  of  a  pan  in  proximily  to  the  head  of 
the  body.    Hisexaet  testimony  was: ''  It  [the  head]  was  over 
the  pan;  it  wasn't  directJy  in  it."    No  other  witness  makes 
any  allusion  to  the  pan  except  that  it  was  present  and  it  does 
not  appear  to  have  been  regarded  by  any  one  at  the  time  a;^ 
a  suqpleious  circumstance.    There  was  no  cellar  undor  thq 
cottage.    The  floor  was  one  foot  above  the  ground  in  addition 
to  the  thiflkness  of  the  sills.    Reference  has  been  made  to  a 
stone  near  which  one  of  the  f ragmients  of  the  stove  was  found. 
The  stone^  aeeording  to  the  inference  of  a  witness^  which  must 
luKve  been  correct,  had  been  under  the  floor  of  the  cottage  which 
had  beoi  built  over  it.    The  floor  of  course  was  destroyed, 
like  the  stone  the  pan  may.  have  been  under  the  floor.    If  the 
body  in  question  was  lying  on  the  bed  in  the  living  room  of  the 
cottage  it  must  have  rolled  therefrom  when  the  bed  tilted  with 
the  bumii:^  floor*    But  if  a  person  sleeping  in  the  bed  had 
arisen  therefrom  and  overcome  by  flames  or  smoke  or  gases 
had  fallen  to  the  floor  or  if,  as  the  defendant  claims,  a  dead  body 
was  placed  on  the  floor  beside  the  bed,  the  body  when  the  floor 
buixMed  thereunder  would  have  sagged  to  the  ground  beneath. 
Ihe  point  is  that  in  any  event  the  body  when  f  oimd  could  not 
have  been  in  the  same  position  in  which  it  was  before  the  floor 
burned.    The  fact  that  the  head  was  "  over  the  pan,"  there* 
fore,  is  of  no  significance.    The  walls  of  the  thorax  and  some  of 
the  ribs  w^e  burned  away,  indicating  that  the  body  was  not 
^]ring  face  downward  as  would  naturally  be  the  case  if  an 
attempt  had  been  made  to  bum  away  th^  recognizable  fea- 
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tures  of  the  head.  And  is  it  conceivable  that  a  person 
destroying  the  head  by  the  method  suggested  would  have  left 
the  pan  thereunder?  He  would  have  reduced  the  head  to  aahai 
and  removed  the  pan  before  he  abandoned  his  graesome.  taab 
Throughout  this  controversy  it  has  heext  assumed  that  Mjt^ 
Ensign  if  in  the  burning  cottage  must  have  been  deeping  on 
the  bed  in  the  living  room.  Perhaps  he  was.  But  audi 
assumption  is  not  required.  To  facilitate  his  woric  in  Ibe  upper 
rooms  he  had  moved  scmie  of  the  fiimiture  to  the  rooms  bdow, 
including  one  of  the  beds.  Although  he  tdd  his  wife  fae 
had  moved  the  bed  to  the  living  room  becatne  it  was  ootd,  the 
night  in  question  was  not  cold,  and  whether  he  was  sleeping 
upstairs  or  do wnstaii^  is  a  question  whieh  cannot  be  detenmnei 
lliere  were  two  beds  upstaln.  Perhaps  it  is  unimportant 
except  that  the  jury  in  deciding  this  case  in  favor  of  the  plain^ 
tijff  were  not  required  to  find  that  he  was  sleeping  in  the  lower 
room.  It  is  no  more  difficult  to  understand  the  freakishiiess 
of  the  fire  in  consuming  certain  parts  of  the  body  more  than 
others  than  it  is  to  imderstand  its  f reakishness  in  the  destruc^ 
tion  of  the  building  and  its  contents.  Not  a  sin^e  nail  was 
found  in  the  ruins  nor  any  part  of  the  hardware  of  the  buildiBg 
except  perhaps  the  lock  and  key  of  one  door.  Some  of  the  glass, 
probably  from  the  windows,  but  not  all  of  it,  remaindd.  AI 
cooking  utensils  disappeared,  but  a  Lincoln  penny  aaod  a  metel 
badge,  a  plaything  of  the  children,  were  subsequently  foimd. 
The  old  wood  stove  in  the  living  room,  except  two  fragments 
heretofore  mentioned,  had  disappeared  and  nodking  was  left 
of  the  stove  in  the  kitchen.  The  iron  bed  with  its  springs 
in  the  living  room  retained  its  identity  except  that  it  was 
warped  and  blackened,  but  not  a  vestige  remiained  o£  an  iron 
bed  which  was  in  the  upper  room.  It  is  beyond  human 
ingenuity  or  explanation  to  account  for  such  apparently 
inconsistent  results.  The  burning  of  the  body  was  no  more 
inconsistent.  Fire  and  flood  are  not  logioal  or  conaiBtent  in 
their  ravages.  Undoubtedly,  however,  it  is  a  fiact  that  the 
head  of  the  body  was  exposed  to  mor6  intense  heat  than  the 
rest  of  the  body  because  it  was  nearest  to  the  burning  side  of 
the  building. 

Incidentally  it  is  difficult  for  me  to  und^fitwd  why  if  this  was 
a  dishonest  fire  the  bed  should  have  been  removed  from  the 
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Hipper  to  the  lower  ro(»n.  I  cannot  conceive  how  the  criminal 
parpose,  if  it  was  such,  wm  subserved  or  aided  by  that  change. 
It  would  seem  to  me  that  from  eveiy  standpoint  a  person 
consummating  tibis  alleged  wicked  plan  would  naturally  have 
preferred  the  bed  and  the  body  to  be  in  the  upper  room,  the 
natural  place  lor  both.  The  purpose  could  better  have  been 
aooomplifihed  in  that  part  of  the  house  and  with  a  greater 
appearance  of  naturalness,  and  I  am  unable  to  perceive  how 
from  any  standpoint  anything  was  to  be  gained  by  placing 
either  the  bed  or  the  body  in  the  room  below.  The  fact  that 
the  bed  was  moved  is  to  my  mind  a  strong  circumstance 
against  thisdefense.  It  mi^  not  strike  all  minds  the  same  way, 
but  certainly  it  was  a  circumstance  the  importance  of  which 
was  a  question  for  the  consideration  of  the  jury. 

Hie  empty  ston^iacfa  proves  nothing  in  view  of  the  testimony 
of  Dr.  MoEenna,  the  defendant's  witness,  that  it ''  shows  that 
nothing  had  been  taken  in  for  at  least  a  period  of  three  hours." 
Naturally  the  insured  had  not  eat^a  in  three  hours  before  the 
fire.  I  do  not  understand  that  the  evidence  establishes  that 
there  were  no  contents  in  the  intestines.  Dr.  Schultze  at  the 
trial  substantiaUy  so  testiQed  exc^t  that  he  admitted  that 
*^  the  small  intestine  contained  very  little  recognisable  ooi>- 
tent.^'  Experience  demonstrates  that  the  original  report  of 
the  aatopqr  made  by  this  witness  is  more  reliable  than  his 
testimony,  and  turning  to  that  report  which  at  the  time  of  the 
autopsy  represented  the  agreement  of  both  parties  to  the 
controversy  as  to  what  the  sntGpsy  disclosed  we  find  the  follow- 
ing: ''  The  small  intestine  is  mostly  charred,  very  little  of  it 
shows  appreeiablfi  contents.  The  caput  coli  idkows  its  mucous 
membrane  stained  with  feces,  very  little  contents.  The 
hquitic  flexure  is  charred.  Hie  right  half  transverse  colon 
is  coUapsed  and  emi^ty.  The  spleenic  flexure  of  the  colon 
and  descending  colon  is  absent.  On  the  left  side  of  the  abdo* 
men  over  the  area  of  the  deao^Mling  colon  the  abdominal  wall 
18  afaseat  and  its  margin  in  the  (^lening  is  charred  and  raggjed." 
Althou^  the  rqx>rt  is  silent  on  the  point,  the  testimony  shows 
that  a  portion  of  the  rectum  was  absent.  With  a  portion  of 
the  intestines  missing  and  what  was  left  showing  some  con* 
tents  and  a  part  showing  '^  appreciable  contents  "  it  is  a 
Apf,  Div.— Vol.  CXCm.        26 
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mistake  to  say  that  the  intestines  were  empty  or  to  draw  any 
inference  based  on  the  alleged  absence  of  their  oont^its.    The 
testimony  shows  that  Mr.  Ensign  had  eaten  very  little  on  the 
day  in  question,  except  that  he  ate  an  ordinary  breakfast.    In 
respect  to  the  scantiness  of  fat  around  the  intestmes  or  in  the 
abdominal  cavity  it  would  naturally  occur  to  an  ordinary 
lajnnan  and  doubtless  occurred  to  the  jurors  that  such  a  roast- 
ing as  that  body  received  would  naturally  deplete  the  fat  and 
reduce  it  to  a  minimum.    Part  of  the  abdominal  walls  and  part 
of  the  intestines  wa*e  entirely  burned  away  and  other  portions 
were  charred  to  an  extreme  extent.    Dr.  Sehultze  testifies  that 
the  blood  in  the  case  of  persons  burned  to  death  does  not  clot. 
Dr.  McKenna,  defendant's  witness,  is  not  so  sure  about  that* 
He  says  it  does  not  "  clot  as  a  rule ''  and  that  it  does  not 
"generally"  clot.    His  theory  of  the  clotting  is  thai;  it  is 
caused  by  contact  with  air  and  that  the  inhalation  of  smoke 
and  gas  by  victims  of  fire  excludes  air  from  the  lungs,  but  that 
in  the  course  of  time  if  the  body  is  left  to  itsdf  the  blood  wiD 
settle  by  the  force  of  gravity  and  form  clots.    In  other  words^ 
if  the  victim  of  a  fire  inhales  smoke  or  gas  the  blood  dottiDg 
process  may  be  retarded  or  interfered  with  but  is  not  neces- 
sarily prevented  especially  after  the  lapse  of  time.    That  is 
the  way  I  understand  this  testimony  and  I  think  that  certainly 
is  a  fair  inference  therefrom.    All  these  conditions,  the  con* 
tents  of  the  intestines,  the  scarcity  of  fat,  and  the  clotting  of 
the  blood,  are  stated  in  the  report  of  the  autopsy  and  wore 
known  to  Dr.  Vaughan  and  agreed  to  by  him  when  he  testified 
that  influenza  pneumonia  could  not  have  been  the  cause  of 
death.    In  respect  to  all  these  circumstances  it  most  be  remenn 
bered  that  they  relate  to  conditions  fifteen  days  after  death 
and  after  the  body  had  been  embalmed  and  had  necessarily 
experienced  physical  and  chemical  changes  by  reason  of  fina 
and  water  and  lapse  of  time. 

I  have  not  attempted  to  answer  all  the  arguments  advanced 
or  suggested  in  the  dissenting  opinion.  Some  of  them  seem  to 
me  to  be  trivial  and  unimportant.  Others  are  based  on 
evidence  which  the  jury  had  a  right  to  reject.  All  of  them 
i^ould  be  addressed  to  the  jury.  I  think  one  of  the  fallacies 
of  that  opinion  consists  in  attributing  to  the  expert  testimony 
a  conclusiveness  to  which  it  is  not  entitled.    OrdinaiJly  sudi 
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testimony  eveii  though  uncontroverted  may  be  disregarded  by 
a  jury.  (People  ex  rel.  Third  Avenue  R.  R.  Co.  v.  Tax 
C&mrs.,  212  N.  Y.  472,  485;  The  Conqueror,  166  U.  S.  110, 
131,  133;  Brehm  v.  Great  Western  Railway  Co.,  34  Barb.  256, 
273.)  Ib  Pe<yple  v.  Vanderhoof  (71  Mich.  158)  the  court  laid 
down  the  wholesome  rule  that  a  party  is  not  obliged  to  employ 
rebutting  experts  on  pain  of  having  the  original  evidence  of 
esqierts  accepted  as  conclusive.  But  it  is  not  necessary  in  the 
instant  case  to  go  to  that  extent  or  to  seek  the  application  of 
the  rule  above  stated.  All  the  evidence  of  the  defendants  has 
been  met  and  controverted.  It  may  be  that  in  some  details 
there  is  no  direct  clash  of  witnesses  against  witnesses,  but  the 
witnesses  of  the  defendant  do  dash  with  the  general  tenor  oi 
the  evidence  given  by  other  witnesses  and  in  some  instances  by 
other  witnesses  of  the  defendant.  In  this,  as  in  many  similar 
cases,  the  theory  advanced  by  one  expert  witness  is  uncoii- 
sciously  exploded  by  the  theory  advanced  by  another.  There 
is  a  clear  inconsistency  between  all  the  testimony  produced 
by  the  defendant  and  other  portions  of  the  testimony  produced 
either  by  the  plaintiff  or  the  drfendant,  and  there  certainly  is 
a  clash  between  the  expert  witnesses  of  the  defendant  and  the 
circumstances  and  probabilities  disclosed  by  tiie  evidence. 

I  do  not  think  what  may  be  called  the  himian  aspect  of  a 
case  like  this  should  be  entirely  ignored.  The  conduct  of  the 
insured  during  tlie  few  days  preceding  the  fibre  should  be  care- 
fully considered.  The  renovation  and  improvement  of  the 
cottage  by  him  as  "  a  surprise  to  the  family  in  the  spring; " 
the  removal  of  the  bed  from  the  upper  to  the  lower  part  of  the 
house;  his  anxious  solicitude  for  his  sick  boys  repeatedly  and 
variously  manifested;  his  purchase  for  one  of  them  of  the  thrift 
stamps  on  the  day  he  left  home;  his  preparation  on  that  day  of 
the  meal  for  the  use  of  the  family  after  his  departure;  his 
delivery  to  his  wife  when  he  departed  of  a  small  sum  of  money 
to  piu-chase  family  supplies;  his  invitation  to  the  neighbor  to 
ride  with  him  cm  his  way  to  the  cottage  and  the  usual  and  ordi- 
nary oonvarsation  in  which  they  engaged;  the  message  to  his 
wife  at  about  seven  o'clock  in  the  evening;  his  visit  of  about 
an  hcmr  with  the  Wentzel  family,  engaging  as  he  did  in  ordinary 
talk  with  his  usual  appearance;  these  and  other  instances  which 
might  be  mentioned  are  not  indicative  of  a  man  whose  mind 
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is  obsessed  with  a  purpose  to  immediately  commit  a  crime  which 
he  knew  would  necessarily  entirely  change  the  status  of  his 
life  and  practically  wipe  out  his  existence.  It  is  impossible 
in  an  opinion  to  give  a  picture  of  tins  man's  life  during  the  short 
time  preceding  the  fire,  but  I  do  not  see  how  any  one  can 
read  this  record  without  being  convinced  that  hie  was  thinking 
the  thoughts  and  doing  the  deeds  of  a  man  impelled  by  normal 
and  honorable  motives.  If  it  be  argued  that  he  was  acting  a 
part  and  gauging  his  conduct  to  avert  suspicion,  the  answer  is 
that  he  must  have  been  an  extremely  good  actor  to  play  the 
part  so  natm'ally  and  with  such  apparent  unoonseiousneas. 
But  if  it  be  admitted  that  he  may  have  been  dissimulating,  it 
remains  a  fact  that  there  is  no  explanation  of  h&  crime.  A 
man  may  desire  to  abandon  his  family;  he  may  desire  to  aban- 
don a  business  prospering  with  a  continually  increiasing  pros- 
perity; he  may  desire  to  abandon  friends  and  social  relations 
and  all  that  he  has  striven  for  during  a  fife  of  nearly  fifty  years; 
he  may  desire  to  wander  a  fugitive  from  justice  shrinking  in 
terror  from  every  familiar  face  or  voice;  he  may  even  desire  to 
obliterate  his  identity;  all  of  which  is  implied  by  this  defense  on 
the  part  of  the  insured;  but  a  man  never  has  any  of  those  desires 
unless  there  is  some  good  reason  or  motive  therefor.  Without 
such  a  reason  or  motive  the  defaise  rests  on  no  foundation. 
Tlie  weakness  of  the  d^ense  is  emphasized  by  the  neceasity 
which  is  recognized  in  providing  an  aecompUce  for  Mr.  V^niogn 
The  accompUce  selected  is  his  partner.  As  they  were  partners 
in  business  so  it  is  insinuated  they  are  partners  in  crime. 
This  adds  to  the  improbability  of  the  defense.  Not  one  but 
two  reputable  citizens  with  long  and  honorable  and  successful 
business  careers  have  suddenly  become  criminals.  Mr.  Ensign 
did  not  need  the  assistance  of  his  partner  to  accomplish  this 
crime.  The  sole  connection  of  Mr.  Bates  with  the  transaction 
consists  in  pouring  water  on  the  burning  body  when  he  was 
summoned  to  the  fire,  an  act  which  did  not  promote  but  on  the 
contrary  retarded  it  and  tended  to  expose  the  conspiracy  if  it 
existed  in  which  he  was  himself  concerned;  or  was  that  also 
done  to  avert  suspicion?  The  necessity  of  an  alleged  accoin- 
plice  arises,  of  course,  from  the  fact  that  without  one  Mr. 
Ensign  could  not  expect  to  profit  to  the  extent  of  a  mngle  dollar. 
If  such  a  con^iracy  could  be  successfully  accomplished  it 
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would  profit  Mr.  Bates  to  the  extent  of  his  ill-gotten  gains,  bat 
probably  no  one  will  argue  that  the  profits  of  Mr.  Ensign  would 
be  a  temptation  to  him  to  make  the  great  sacrifice  he  wa^ 
required  to  make.  There  is  small  iixlueement  for  one  to  lead 
such  a  life  as  to  win  the  respect  and  esteem  of  the  community 
in  which  he  has  lived  for  many  years  unless  it  counts  for  some- 
thing against  an  assault  of  this  jaature  based  as  it  is  on  not  a 
single  probatality  but  on  theories  and  conjectures.  The  jury 
which  had  the  responsibility  of  deciding  this  case  refused  to  be 
misled  by  such  theories  mi  conjectures  and  followed  the  path  oi 
reaa>a  and  good  sense  and  common  experieooe.  I  have  no  doubt 
that  it  was  the  duty  ol  the  trial  justice  to  submit  this  case  to  the 
jury  for  their  determination  and  I  am  equally  clear  that  the  ver- 
dict should  not  be  set  aside  as  against  the  weight  of  evidence. 

No  ruling  during  the  trial  is  cconplaiiied  of  on  this  appeal. 
No  objection  or  qmestion  of  any  kind  is  raised  in  criticism  of 
this  judgmrmt  exc^t  that  the  insured  is  not  dead  as  the  result 
of  an  accident. 

For  aU  the  reasons  stated  I  th|nk  the  judgment  and  order 
should  be  affirmed,  with  costs. 

AH  concur,  racept  John  M.  Kbllogo,  P.  J.,  dissenting,  with 
an  opinion,  in  which  H.  T.  Kellogg,  J.,  concurs. 

John  M.  Kejjjoqq,  P.  J.  (dissenting) : 

The  plaintiff's  cottage,  at  Lake  Charlotte,  twelve  miles  from 
Hudson,  w^s  burned  on  the  night  of  December  12,  1918,  and 
in  the  ruins  was  found  the  charred  trunk  of  a  man.  Recovery 
has  be^i  had  upon  two  accident  policies  to  the  plaintiff,  upon 
her  husband,  one  dated  July  19, 1916,  for  $7,500,  with  a  double 
indraonity  for  the  loss  of  life  in  a  burning  building,  a  public 
conveyance  or  pRssengpr  elevator,  thus  making  that  policy,  as 
the  jury  finds,  $15,000;  the  other,  dated  December  21,  1916, 
for  S20,00Q,  for  death  by  accident  while  in  a  burning  building^ 
\spoa  a  public  conv^anoe  or  upon  a  passenger  elevator^  The 
question  for  consideration  is  whether  the  plaintiff's  husband 
met  an  accidental  death  in  the  burning  building. 

At  the  time  of  the  fire  the  total  insurance,  life  and  accident^ 
covering  Ensign's  life,  if  he  met  accidental  death  in  a  burning 
building^  a  public  conveyance  or  a  passenger  elevator,  was 
$103,250,  of  which  $56;250  was  payable  to  the  wife,  $5,000  to 
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the  wife  and  children,  $5,000  to  the  children,  and  $37,000  to 
his  partner.  Bates.  Seven  of  the  policies  were  issued  prior 
to  February  27,  1918,  and  all  of  the  seven  were  accident 
policies  except  three  of  $2,000  each,  taken  out  October  13, 1917, 
with  annual  payments  of  $239.88.  These  seven  policies  called 
for  $61,250  in  case  of  accidental  death  in  a  burning  building,  a 
public  conveyance  or  passenger  elevator;  if  accidental  death 
occurred  otherwise,  the  amount  payable  would  be  reduced  by 
$35,000.  The  total  annual  premiums  on  these  poUcies  was 
$438.08,  mcluding  the  $239.88  on  the  life  policies  of  October 
13,  1917,  or  $198.20  if  that  premium  is  excluded,  and  the  total 
annual  premiimi  on  all  policies  outstanding  at  the  time  of  the 
fire  was  $2,279.33. 

After  February  27,  1918,  Mr.  Ensign  was  very  active  in 
insurance  matters.  On  that  date  two  life  policies,  together 
calling  for  $5,000,  were  issued,  in  which  the  wife  was  named 
as  beneficiary.  The  beneficiary  was  changed  July  fifteenth  to 
the  wife  and  two  children.  April  6,  1918,  a  life  i)olicy  of 
$10,000  was  issued,  his  estate  bdng  the  beneficiary;  June 
twenty-eighth  the  beneficiary  was  changed  to  the  partner. 
Bates.  May  fourth  a  joint  poHcy  was  issued  upon  the  lives  of 
Ensign  and  Bates  for  $15,000  for  benefit  of  th^  survivor.  On 
July  sixth  an  accident  poHcy  for  $5,000  was  issued,  payable  to 
Bates,  with  double  indemnity  in  case  of  loss  in  a  burning 
building,  a  public  conveyance  or  a  passenger  elevator.  On 
August  16, 1918,  a  life  policy  of  $5,000  was  issued  to  his  estate; 
on  October  twenty-fomlh  the  two  children  were  substituted 
as  beneficiaries.  On  November  20,  1918,  he  took  an  accident 
policy  with  an  indenmity  for  losia  of  life  during  the  first  year  of 
$2,000,  payable  to  Bates.  In  all  of  the  life  policies  issued  in 
1918  the  premium  was  payable  quarterly,  and  on  the  policy  <rf 
August  16,  1918,  a  note  was  given  for  the  premium  falling  due 
a  few  days  before  the  fire.  Bates  testified  that  the  premiums 
upon  the  joint  policy  and  upon  the  $10,000  policy  payable  to 
him,  or  $1,322.60  per  year,  were  payable  by  the  firm.  The 
other  premiums  clearly  were  an  obligation  against  Ensign 
alone.  He  and  Bates  were  equal  partners  as  xmdertakers  at 
Hudson,  N.  Y.  It  does  not  appear  that  there  was  any  policy, 
accident  or  life,  upon  the  life  of  Bates  for  Ensign's  benefit, 
other  than  the  joint  policy  mentioned.    These  policies  called 
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for  a  payment  by  Bnsign  of  $966.76  per  year  in  premiiuns,  a 
large  sum  to  be  paid  by  a  man  whose  annual  total  income,  as  we 
riiall  see  later,  was  only  $1,300,  and  who  had  himself,  his  wife 
and  two  children  to  supi)ort.  He  paid  a  house  servant  four  dol-* 
lars  per  week ;  her  wages  and  the  premiums  payable  by  him  would 
pretty  well  exhaust  his  annual  income,  in  addition  to  which  he 
would  be  charged  the  half  of  the  $1,322.60  which  Bates  says 
the  firm  was  to  pay.  The  plaintiff  knew  that  the  husband  had 
insurance,  but  did  not  know  of  the  amount,  and  had  no  informa- 
tion that  any  of  it  was  for  the  benefit  of  Bates.  The  insured 
was  upwards  of  forty-nine  years  of  age,  weighed  190  pounds, 
was  five  feet  nine  inches  high,  a  fairly  strong,  rugged  man, 
with  broad  shoulders,  well  pr(q[>ortioned,  and  was  in  good 
health.  The  fact  that  he  had  so  recently  been  accepted  for 
insurance  speaks  for  his  good  health.  He  had  spent  the  morn- 
ing of  the  fire  in  putting  double  windows  upon  his  house  at 
Hudson.  He  had  lost  no  teeth;  most  of  his  upper  teeth, 
however,  were  crowned  with  gold.  He,  his  wife  and  two 
children  lived  over  the  undertaking  office.  His  family  relar 
ticms  were  good. 

Ensign  and  Bates  had  a  morgue  in  the  office  building  and  a 
vault  in  the  cemetery,  in  each  of  which  were  many  dead  bodies. 
On  account  of  the  ii^uensa  there  had  been  many  deaths,  and 
both  partners  had  been  very  busy.  Bodies  came  to  the  morgue 
from  hoepitals;  other  bodies  came  from  private  homes;  in 
some  cases  the  persons  who  died  had  no  homes;  some  of  them 
wete  foreigners.  Bnagn  was  the  embalmer  and  had  charge 
of  the  dead  bodies.  In  one  week  the  firm  had  thirty  funerals. 
Both  partners  were  men. of  good  standing  in  the  conmiunity. 
BateB  had  a  wife  aind  two  children.  Each  partner  drew  from 
the  business  $25  a  week  for  living  expenses.  Ensign  had 
no  individual  property  except  the  little  cottage  at  the  lake 
wh]<^  had  been  purchased  by  him  and  deeded  to  the  plaintiff. 
The  firm  owned  the  building  in  which  the  office  was,  subject 
to  a  mortga^  of  $4,000.  Bates^  house  was  mort^iged  for 
$2,500.  The  firm,  a  few  months  bd^ore  the  fire,  as  '^  a  side 
line,''  had  began  the  sale  of  automobiles,  and  had  outstanding 
notes,  business  paper,  on  that  account,  of  $9,000,  and  it  owed 
$4,700  in  other  indebtedness,  apparently,  in  addition  to  the 
mortgage.    Enaipi    personally    owed    about    $800,    whidi 
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embraced  several  notes  in  the  bank  due  to  tradeamei>.  Some 
of  the  tradesmen's  notes  had  been  running  for  aotne  time  and 
had  been  renewed  from  time  to  time  with  small  payments 
thereon.  The  firm  had  been  in  business  since  1907  and  was 
fairly  prosperous.  Neither  Bates,  Ensign  nor  the  firm  paid 
any  income  tax.  There  is  no  evidence  that  either  partner  ever 
drew  from  the  firm  anything  aside  from  $25  per  wedc,  from 
which  it  would  result  that  that  sum  w^s  Ensign's  total  income. 
After  the  fire  Bates  paid  the  plaintiff,  as  Elnsign's  widow, 
$5,500,  as  he  says,  for  Ensign's  interest  in  the  business,  which 
of  course  was  subject  to  the  payment  of  his  debts.  This  repre- 
sented the  return  of  any  capital  originally  put  in  the  buainess 
by  him  and  one-half  of  the  profits  of  the  business  since  1907« 

The  Ensign  family  lived  at  the  cottage  during  the  summer, 
up  to  about  Labor  Day,  and  he  was  frequently  there  nights. 
Some  time  about  the  latter  part  of  Novemba:*,  1918,  Enaign, 
it  is  said,  began  to  make  certain  repairs  upon  the  oottage  and 
was  there  several  days.  Among  otiier  things,  he  removed  the 
furniture  from  the  second  floor  to  the  first,  put  down  some 
linoleum  on  the  second  floor  and  was  to  paint  it  two  coats; 
tiiis  was  intended  as  a  surprise  to  his  family  in  the  qmng.  He 
was  called  suddenly  from  the  cottage  on  account  ol  the  side- 
ness  of  his  children  who  had  the  influ^uia.  On  the  day  of  the 
fire  the  children  were  better  and  it  was  undmrtood  that  tibe 
woman  who  was  assisting  in  taking  care  ci  them  would  leave 
the  first  of  the  wedc. 

Ensign,  the  morning  of  the  fire,  was  dieerful  and  in  hb  usual 
good  health.  He  said  he  would  go  to  the  cottage  and  dose  it 
for  the  winter.  His  breakfast^  at  about  seven  o'clock,  oonsifited 
of  two  or  three  pieces  of  sausage>  five  or  man  pancakes,  bread 
and  butter  and  coffee.  His  luncheon,  about  devm  o'dodc, 
consisted  of  soup,  pie,  bread  and  butter  and  milk.  Sandwidies 
and  cake  were  prepared  for  him  to  take  to  the  lake.  He  went 
to  the  lake  in  the  Vim  truck  in  which  thero  was  nothing  but 
himself;  left  the  truck  at  a  nd^^bor's  and  went  to  the  cottage. 
Hammering  was  afterwards  heard  at  the  cottage.  In  the 
evening,  about  ei^t  o'dock,  he  came  down  to  the  neic^bor'a, 
about  500  feet  from  the  cottage,  vidted  with  the  family  a  few 
moments,  telephoned  to  Bates,  at  Hudson,  that  he  would  be 
home  early  in  the  morning  and  bought  a  quart  of  milk.    He 
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gave  a  tW6Dty-five*<;ent  pieee  for  the  milk  and  received  in 
diange  a  ten*oent  piece  and  five  pennicB;  he  put  the  change  in 
his  pocket  and  said  he  would  go  to  the  house  and  eat  his  supper* 
At  devenrthirty  at  night  the  building  burned  and  he  has  no6 
been  seen  ahve  or  heard  of  sinee. 

When  the  neij^bars  anived  upon  the  so^ie,  the  burned  body 
rested  upon  a  bed  of  coals  thicker  and  higher  than  was  found 
in  other  pfabces,  and  this  thJokneRS  reacdied  out  several  inches 
beyond  the  body.  Both  arms,  and  both  legs  up  to  the  knee^ 
the  skull,  the  face,  the  jaws  and  the  teeth  were  misax^.  Theria 
was  attadied  to  the  bone  of  the  neck  a  oarboniied  mass,  about 
four  inches  bom  back  to  front,  four  inches  from  side  to  side 
and  two  and  seven-tenths  inches  in  bei^t  frooa  the  upper 
bone  of  the  neck.  At  the  autopeiy  ihe  mass  proved  to  be-the 
brains.  It  was  found  in  or  ov^  a  granite  milk  pan,  the  neck 
lajong  over  the  edg^  of  the  pan.  Sometune  after  the  body 
was  removed  Ensigti's  keys  were  found  lying  on  top  of  the 
ashes,  apparently  about  where  the  hips  of  the  corpse  lay«  A 
Lincoln  penny  lay  six  feet  from  the  corpee.  A  constable's 
metal  badge,  a  playtiiing  of  his  children,  was  also  found,  as 
well  as  a  substance  appavrntly  gold  which  may  have  crowned 
one  or  two  teeth.  The  gold  watch  which  Ensign  wore,  and 
which  was  upon  his  person  when  he  left  home,  could  not  be 
disoDvered,  mnr  could  the  coins  which  the  nei^bor  had  given 
him  as  diange*  The  keys  were  blackened,  but  the  defendant's 
expert  swears  that  an  examination  of  them  showed  that  they 
eould  not  have  been  throu^  a  fire.  The  ashes  and  the  debris 
in  the  vicinity  of  the  body  were  carefully  afted  and  exazniiied; 
the  ashes  in  the  pan  in  which  the  head  lay  were  also  examined. 
Some  pieces  of  bone,  whidi  could  not  be  id^itified  or  put 
together  as  forming  any  part  of  the  missing  members,  were 
picked  up,  together  with  some  molten  glass  and  an  animal's 
bone.  TheM  waa  no  cellar  under  the  building;  it  rested  on 
eement  or  stone  posts  and  was  about  a  foot  from  the  ground. 
An  iron  bedstead,  with  wire  springs;  whidi  had  been  brou^t 
down  from  upstaars,  stood  near  the  dbor  and  the  window; 
the  head  of  ihe  bed  was  towards  the  door  and  within  two  or 
three  feet  of  it..  The  foot  of  the  bed  reached  out  into  the  room 
toward  t&a  store.  The  diinmey  had  fallen  inside  the  ro<NOQ 
and  eight  or  U^  brieks  were  found  near  the  foot  of  the  bed. 
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The  side  of  the  foot  of  the  bed  near  the  corpse  was  bent  down 
some,  apparently  by  the  fallen  brick.  The  iron  pipe  of  the 
bed  was  warped  some;  the  bed  and  springs  were  blackened, 
otherwise  were  in  good  condition.  The  dead  body  lay  near  1^ 
bed  and  substantially  parallel  with  it;  the  head  was  towards 
the  door.  Bates  infers  that  when  the  corner  of  the  foot  of  the 
bed  fell  down,  the  body  rolled  off  the  bed  upon  the  bed  of 
coals;  but  inasmuch  as  the  bed  was  otho^se  intact,  it  would 
hardly  seem  that  the  slight  accident  to  its. foot  would  have 
diunped  the  dead  body  upon  the  bed  of  coals. 

It  will  be  noticed  that  the  absence  of  the  feet,  the  legs,  the 
forehead,  skull,  jaws  and  teeth,  would  naturally  obliterate  not 
only  every  ordinary  means  of  identification,  but  every  ordinary 
means  of  ascertaining  the  t^g^t  of  the  body  in  life.  The 
record  establishes  that  where  a  body  is  consumed  by  fire,  the 
teeth  and  shin  bone  practically  remain  intact  and,  jat  a  crema- 
tory, have  to  be  destroyed,  after  all  else  has  disappeared  but 
ashes^  with  mortar  and  pestle.  It  is  sddom  that  tiie  skull, 
forehead,  jaw  bones,  leg?  and  arms  are  missing.  They  may 
be  weak^ied  by  the  fire  and  reduced  to  such  a  state  that  thigr 
can  be  disintegrated,  but  th^  keep  their  shape  until  force  is 
applied  to  th^n.  There  is  no  substantial  dispute  upon  this 
subject.  Possibly,  of  course,  the  falling  dfsbris  may  have  caused 
more  or  less  disturbance.  But  the  fallen  biiek  wwe  at  the  foot 
of  the  bed,  and  there  is  no  suggestion  that  the  granite  milk 
pan,  in  which  the  head  lay,  was  broken.  It  would,  therefcxe, 
iseem  that  the  teeth,  jaws,  skull  and  bones  of  the  head  would 
naturally  be  found  in  the  pan.  The  evidence  as  to  the  pro1> 
able  survival  of  the  bones  in  a  fire,  after  the  other  material 
of  the  body,  has  disappeared,  is  interesting  and  convincing. 

It  is  conceded  that,  with  knowledge  of  the  length  of  the 
femur,  in  one  or  two  directions,  the  heigjiit  of  a  man,  with 
reasonable  certainty,  may  be  ascertained.  The  plaintiff's 
expert  says  that  in  fifty  per  cent  of  the  cases  it  is  correct  wkhin 
a  fraction  of  a  centimeter;  that  in  thirty  per  cent  it  vanee  not 
to  exceed  an  inch  and  in  twenty  per  cent  tiiere  may  be  a  vajciar 
tion  which  will  reach,  in  some  cases,  to  three  inches.  The 
length  of  the  femur  here  is  undisputed.  Dr..  Yaugban,  the 
phintiff's  expert,  reckoning  from  it,  gave  the  hei^  :of  the 
dead  man  as  between  seventyH)ne  and  seventy^two  inches,  or 
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five  feet  eleven  inches  or  six  feet,  but  upon  cross-examination^ 
when  the  computation  was  challenged  and  he  was  informed  that 
the  defendant's  oounsel  made  it  seventy-two  inches  and  a 
fraction  by  the  same  fommky  the  court  asked  him  to  verify 
the  figures.  He  stated  that  he  used  the  arbitrary  formula  ei 
Roulettes  rapid  method^  but  conceded  that  it  had  not  been 
adopted,  meaning  I  inf  ar  that  it  was  not  in  general  use  in  this 
country.  Upon  going  over  his  figures  he  gave  the  result 
as  seventy4wo  and  fifty-two  one-hundredths  inches.  The 
drfendaiit's  expert  gave  the  hei^t  as  seventy-three  and 
three-tenths  inches.  According  to  the  formulas  given  by  tiiese 
witnesses,  two  and  one-half  centimeters  are  figured  as  an  inclL 
If  we  take  the  substantially  correct  ratio,  two  and  fifty-four  one* 
hundredths,  Dr.  Vaug^an's  evidence  makes  the  dead  man  five 
feet  eleven  and  two-fifths  inches  and  the  defendant's  figures 
about  sue  feet  and  one-fifth  inch.  The  respondent's  brief  is 
dearly  in  error  in  computing  that  seventy-one  and  three  hundred 
and  €i|^ty-five  one-thousandths  inches  make  five  feet  and  nine 
and  forty-five  one-thousandths  inches.  The  height  oi  the 
deceased  precludes  to  a  reasonable  certainty  the  conclusion 
that  he  was  the  insured.  The  computations  being  made  by 
both  experts  from  formulas,  we  are  not  justified  in  changing 
them  and  in  using  the  two  and  fifty-four  one-hundredths 
instead  of  the  two  and  one-half  which  seems  to  be  a  part  of 
the  formula,  the  difference  probably  being  compensated  for 
by  the  other  figures.  Dr.  Yaughan  speaks  of  his  formula  as 
the  "  rapid  method." 

The  insured,  on  his  f onner  visits  to  the  cottage,  had  always 
left  this  truck  near  the  cottage;  this  was  the  only  time  he  left 
it  at  Wentsel's.  He  Irft  the  truck  at  Wentzel's  bam  at  three 
o'clodc  and  returned  th^e  about  six  o'clock,  put  it  in  tibe  bam 
and  drained  the  water  from  it.  He  came  back  between  seven 
and  eight  to  telephone  and  get  the  milk.  Upon  leaving  home 
Ensign  told  his  wife  that  he  would  be  back  about  ten  o'clock  if 
he  got  through  his  work;  if  not  he  would  stay  there  and  have 
a  good  sleep.  When  he  put  his  truck  in  the  Wentzel  bam  at 
six  o'clock,  drained  it  and  locked  the  door,  he  knew  that  he  waa 
not  to  return  home  that  ni^t. 

Dr.  Gettler'B  report  shotvs  the  presence  ol  formalin,  the  base 
of  all  embahning  fluids^  in  the  kidney  and  liver.    Bates  sworp 
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that  before  the  funeral  he  had  thrown  an  embalming  fluid  upon 
the  body  and  with  a  trocar  hadjabbed  it  into  various  parts  of 
the  body.  At  the  autopsy  Bates  made  no  suggestion  that  any 
embahning  fluid  had,  at  any  time,  been  used.  Dr.  SdxulfcTO 
and  two  representatives  of  the  company  swear  that  Bates  had 
stated  to  them  that  nothii^  had  been  done  to  the  corpse  and 
that  no  embahning  fluid  had  beai  used.  He  denies  this,  bat 
Bates  is  de^ly  interested  in  the  litigation.  It  is  urged  that 
his  connection  with  the  business,  and  1^  practical  impoasilMlity 
of  taking  a  corpse  from  the  mc^gne  or  the  vault  without  In 
knowledge,  may  e]q)lain  the  large  i)oIicies  in  his  favor.  Dr. 
Schultsse  swears  that  there  were  no  marks  of  a  trocar.  Evi- 
dently if  there  had  been  such  marks  they  wouki  have  been 
noted  in  the  autopsy,  it  having  been  made  by  physicaajis  wbo 
represented  both  sides  of  the  controversy.  It  is  more  than 
probable  that  an  undai^aker,  bringing  a  corpse  before  doctors 
for  an  autopsy,  would  state  to  tibem,  if  such  was  the  fact,  tiiai 
he  had  embaJmed  it,  and  the  method  thereof.  Concededly, 
Bates  made  no  such  statement.  His  evidence  as  to  putting 
embahning  fluid  upon  liie  corpse  evidently  was  suggested  by 
the  report  of  Symners.  Wb^er  or  not  the  body  was  embalmed 
was  a  very  material  question.  If  a  corpse  was  taken  from  the 
morgue  or  the  vault  to  the  cottage,  it  probably  woxdd  be  one 
that  had  been  embalmed.  The  old  wood  stove  in  the  cottage 
had  some  of  its  plates  bulged  out  and  broken  but  none  had 
mdted.  That  fact  is  seized  upon  as  a  suggestion  that  the 
over-heated  stove  broke  open  and  set  the  building  afire^  but 
it  seems  incredible,  with  the  head  of  the  bed  within  two  and 
one-half  feet  of  the  door,  and  with  windows  near,  that  any 
pa:'Son  on  the  first  floor  would  not  have  made  his  escape. 

Bates  went  to  the  cottage  about  a  week  before  the  fire  to 
get  Em^gn.  The  road  from  the  State  road  to  the  cottage, 
about  two  miles,  was  a  very  bad  dirt  road.  As  he  left  the 
State  road  and  got  half  way  up  the  hill,  he  tore  a  chain  from 
his  car  and  it  waid  so  muddy  that  he  left  the  car  there  and 
continued  the  trip  to  the' lake  ajfoot.  On  the  day  of  the  fire, 
after  Ensign  had  left  Hudson  at  two  o'clock,  Bates,  about  four 
o'clock,  ordered  the  chauffeur  to  put  chains  on  the  touring  car, 
so  as  to  be  ready  for  a  night  call.  It  was  a  bright,  fine  day 
Ensign,  on  the  morning  of  that  day,  had  the  chauffeur  r^aif 
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the  Vim  trudc  so  that  he  could  use  it.  AccordiBg  to  Bates' 
theory,  for  sometime  at  least  before  that  day  the  firm  had  no 
oonveyanee  ready  for  a  night  call.  Hie  car  with  the  chainB 
on  it  was  first  used  in  gcing  to  the  cottage  after  the  fire. 

At  the  autopey  Dr.  Schultm  represented  the  defendant  and 
Dr«  Vaugjban  the  i^iintiff .  There  were  present  sev^al  other 
doctors  and  others*  Dr«  Yaugban  and  Dr.  Schultze  agree 
fully  as  to  the  accuracy  of  the  report  of  the  autopsy.  That 
report  is  complete,  and  diows  the  condition  of  the  charred  body, 
giving  a  particular  description  of  the  lungs,  stc»nach,  heart, 
kidneys,  splem,  liver  and  pancreas.  From  the  lungs  over  thirty 
blocks,  varying  in  sise  from  a  half  inch  square  to  nearly  an 
inch  square  in  extent,  w^^  taken.  Dr.  Vaughan  had  a  half  of 
each  block  and  he  delivered  those  from  the  stomach,  lungs, 
kidney,  liver  and  spleen  to  Dr.  Symners,  the  pathologist  of  the 
Bellevue  Allied  Hospitals,  for  microscopical  examination:  Dr. 
Symners  made  liie  examinati^m  and  his  report  was  a  letter 
writt^i  to  the  pbintiif's  attorneys,  whidii  we  copy: 

''  Gsmtlembn:  Microscopic  examination  of  portions  of 
certain  organs  submitted  to  me  by  Dr.  J.  C.  Vaughan, 
reveals  tJie  following  changes: 

"  lungis:  Many  of  the  bronchioles  together  with  some  of 
the  alveoli  are  filled  to  the  point  of  distention  by  polynudear 
leucocytes.  The  most  noticeable  change  in  the  lungs,  how* 
ever,  consists  in  the  presence  of  an  exquisite  (H'ganizing  pneu- 
monia. The  prooess  of  organization  being  manifested  by  a 
diffuse  overgrowth  of  richly  cellular  fibroblastic  connective 
tissue.  At  one  p<»nt  is  a  rather  large  tiirombosed  blood  vessel 
Some  of  the  alveoli  are  emphysematous,  and  in  places  the 
interstitial  tissues  are  rich  in  coal  dust.  The  blood  vessels  of 
the  pleura  are  deeply  injected. 

^'  Kidney:  One  part  of  the  kidney  shows  wide  ^read 
necrotic  chaises.  Another  part  reveals  increased  cellularity 
of  the  Malpigtnan  tufts,  together  with  intense  granular  degen^ 
eration  of  the  lining  epithelium  of  the  tubules.  Tbib  leAon 
in  tiie  better  preserved  portion  of  the  kidney  is  that  of  a  sub- 
acute productive  glomerular  nephritis. 

''  Microacopic  examination  of  the  liver,  muscle  tissue  and 
spleen  shows  extensive  necrotic  changes,  (^gned)  Douglas 
Symnars,  Director  of  Laboratories." 
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It  is  idle  for  Dr.  Vaughan  to  say  that  the  report  rdates 
only  to  a  particular  section  of  the  lung3.  The  report  was 
made  upon  all  the  sections  taken  and,  in  every  substantial 
respect,  it  agrees  upon  those  subjects  with  the  testimony  of 
Dr.  Schultze  who  made  a  microscopical  examination  of  all 
tike  blocks  taken  from  the  organs  or  other  parts.  A  layman^ 
with  an  ordinary  dictionary,  from  Dr»  Symners'  report,  can 
satisfy  Imnself  that  the  corpse  was  not  the  well,  vigorous, 
broad-fihouldered,  rugged  Ensign,  who  weighed  1 90  pounds.  Dr. 
Schultze  makes  clear  that  it  would  have  been  impossible  for  the 
man  to  be  around  performing  the  acts  which  Ensign  was  shown 
to  have  performed  on  the  day  of  the  fire,  and  clearly  shows  that 
the  man  died  from  acute  broncho  pneumonia,  from  influenza. 

The  report  of  the  autopsy  shows  a  thinness  of  fat  in  the 
several  places  where  fat  was  found.  Dr.  Schultze  swears  that 
the  underljring  fat  between  the  muscles  of  the  belly  was  wdl 
preserved,  but  was  very  thin  and  scant,  showing  that  the  fat 
of  the  man  had  been  consumed  in  nourishing  the  body  by 
reason  of  inability  to  take  food.  The  plaintiff's  exi)ert  does 
not  in  any  way  deny  or  seek  to  qualify  this  testimony.  It 
must  always  be  remembered  that  Dr.  Vaughan,  the  only  expert 
appearing  as  a  witness  for  the  plaintiff,  made  no  microscopical 
examination,  and  that  he  agrees  in  every  respect  with  the 
report  of  the  autopsy.  The  stomach  was  empty,. the  snmll 
and  the  large  intestines  were  substantially  in  the  same  condition 
and  the  colon  was  completely  contracted  and  empty.  These 
facts,  connected  with  the  scantiness  of  the  fat,  showed  that  the 
man  had  not  been  eating  much  for  some  tinoe,  and  are  entirdy 
inconsistent  with  the  me^ls  which  Ensign  ate  during  the  day. 
As  we  have  seen,  Ensign  had  sandwiches,  cake  and  milk  at 
eight  o'clock.  Tliere  was  an  absence  of  carbon  and  soot  in 
the  larger  air  tubes,  but  in  case  of  death  by  conflagration 
they  would  be  foimd.  The  blood  was  clotted,  while  in  cases 
of  death  by  conflagration  it  would  remain  fluid.  The  ooal 
dust,  spoken  of  by  Dr.  Symners,  is  always  foimd  present  in 
the  lungs  in  civilized  life. 

It  is  impossible,  in  the  length  of  an  opinion,  to  refer  particu- 
la,rly  to  the  autopsy  and  the  evidence  of  the  experts.  Dr. 
Vaughfm,  plaintiff's  expert,  concedes  that  the  man  had  been 
suffering  from  influenza  pnemnonia  for  a  week  or  more.    He  says 
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"it  is  a  typicsal  case  *  *  *  of  influeiLEa pneumonia/'  and 
that  it  was  well  along  "  because  it  was  organized."  But  he  infers 
that  it  was  resolving  pneumonia  and  localized,  and,  therefore, 
it  would  have  been  possible  for  the  man  to  be  up  and  aroimd. 
While  he  says  the  man  did  not  die  of  influenza  pneumonia, 
we  have  the  following  questions  and  answers  which  seem  to 
be  quite  conclusive:  "Q.  Now,  doctor,  if  with  this  rqxirt 
here  as  it  is  today,  with  the  sections  that  you  delivered  to 
him,  then  the  individual  had  a  well-organized  infectioucr 
pneumonia  in  all  parts  of  the  limgs.  A.  He  did  not.  Q.  I 
say  if  we  assume  that  Dr.  Symners  covers  all  sections? 
A.  Yes,  if  he  covered  all  the  sections  of  the  lungs  that  would 
be  present.  Q.  Then  the  individual  had  a  well-organized 
infectious  pneumonia  in  all  parts  of  the  lungs?  A.  If  he  had 
that  process  in  all  parts  of  his  lungs  he  would  never  have 
reached  that  far  in  the  changes.  Q.  I  say  if  we  assume  that 
from  his  report  on  all  of  the  sections  that  he  had  received 
from  you,  then  the  individual  here  had  a  well-organized 
infectious  pneiunonia  in  all  parts  of  the  limgs?  A.  From 
which  the  specimens  were  removed,  yes."  As  he  views  it,  the 
reports  do  not  indicate  any  cause  of  the  death,  and  he  does 
not  give  an  opinion  as  to  the  cause  of  death  except  the  general 
statement  that  it  was  not  due  to  influenza  pneumonia.  Where 
Dr.  Symners  speaks  of  a  part  of  the  kidney  showing  wide- 
^read  necrotic  changes  and  that  the  liver,  muscle  tissue  and 
spleen  show  extensive  necrotic  changes.  Dr.  Vaughan  says 
''  necrotic  "  means  death  changes,  but  interprets  the  changes 
spoken  of  as  dhangeS  after  the  death  of  the  man.  Dr.  Symners' 
Imew  that  the  man  had  been  dead  for  days.  He  was  making 
a  microscopical  examination  of  c^ain  parts  submitted  to 
him,  and  it  would  be  idle  to  say  that  those  parts  Were  then 
dead  when  in  fact  all  parts  were  dead.  Manifestly  he  meant 
by  "  necrotic  "  the  death  of  tissue  while  the  person  was  alive  — 
"  the  death  of  a  circumdcribed  piece  of  tissue  "  (Century  Diet.) 
— "Mortification  or  gangrene"  (Webster's  Diet.)  and  that 
these  conditions  preceded  the  man's  deatii.  Evidently  it  was 
BaSer  for  the  plaintiff  to  let  its  expert  explain  what  the  micron 
sc(q>ist  meant  than  to  have  him  present.  Dr.  Vaughan  ccm-- 
cedes  that  the  condition  of  the  lungs,  the  blood  clots,  the  pleura, 
as  mentioned  in  the  report,  result  from  inflaimmatioii  orinfeo^ 
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tious  disease.  I  think  Dr.  Schultze's  testimony,  taken  in  con- 
nection with  the  report  of  Dr.  Synmers  and  the  weak  ejcplansr 
tion  of  it  by  Dr.  Vaughan,  completely  demonstrates  that  the 
man  died  of  acute  broncho  pneumonia,  from  influenza,  or  at 
least  was  so  suffering  from  it  at  the  time  of  the  fire  as  to 
preclude  the  possibility  of  Ensig^  being  the  dead  man.  Dr» 
Sehultze  gives  the  only  plausible  cause  of  the  death. 

The  plaintiff  refers  to  the  report  of  Dr.  Gettler,  h&r  expert, 
made  to  her  attorneys,  where  he  says  that  a  chemical  examina- 
tion of  the  blood  shows  that  there  was  present  a  small  amount 
of  carbon  monoxide  and  urges  that  it  resulted  from  the  low 
Combustion  in  the  wood  stove  or  heater  before  the  flames 
started,  overlooking  the  fact  that  Ensign  had  been  at  the 
cottage  since  about  three  o'clock  and  presmnably,  at  that 
time  of  year,  had  a  fire  in  the  wood  stove  from  that  time  to 
bed  time.  It  is  suggested  that  possibly  this  poisonous  gas 
caused  his  death  and,  to  be  consistent,  that  after  the  heater 
had  emitted  the  gas  it  became  so  hot  that  it  broke  open  and 
set  the  building  afire.  There  is  no  dispute  in  the  evidence 
that  this  poison  has  a  peculiar  affinity  for  blood.  Dr.  Sehultze 
swears  that  in  the  vena  cava,  the  largest  v^n  of  the  body 
and  which  carries  the  blood  from  the  body  to  the  heart,  the 
blood  was  clotted,  and  it  was  carefully  examined  for  this 
chemical  substance,  which  was  found  absent,  but  that  in  the 
blood  in  the  roasted  liver  it  was  found  in  small  degree  where 
the  surface  was  exposed;  that  if  inhaled  it  would  have  shown 
in  the  vena  cava.  He  swears  that  a  portion  of  tiie  clotted 
bJood  from  the  liver  was  apportioned  to  Dr.  Vau^an,  and 
infers  that  that  was  the  blood  ddiv^^  by  Dr.  Vauc^iian  to 
Dr.  Symners.  Dr.  Vauj^ian  and  Dr.  Symnera  made  no 
attempt  to  identify  the  blood  in  whi(^  the  latter  found  the 
carbon  monoxide,  and,  therefore,  having  the  means  of  showing 
that  Dr.  Sehultze  was  wrong,  if  he  was,  we  m%y  fairly  assume 
that  he  was  right.  Pkuntiff's  failure  to  call  Dr.  SynmeiB  as  a 
witness  gives  room  for  an  inference  that  his  evidence  would  not 
have  been  favorable  to  her«  The  case  was  tried  upcm  the  sole 
theory  that  death  was  caused  by  the  burning  building  and 
not  that  it  was  an  instantaneous  death  from  carbon  monoodde 
g»s.  If  that  was  the  cause  of  the  deatii;  the  recovery  oould 
not  stand  exicept  perhaps  for  $7,600,  as  tiie  death  must  have 
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taken  place  before  the  building  burned.  But  it  is  unnecessary 
to  discuss  that  question,  as  there  is  no  evidence  to  show  that 
Ensign  met  his  death  by  that  poison.  The  evidence  of  the 
doctors  cannot  h«re  be  reproduced  on  aoeount  of  its  great 
lengtti,  but  thd  more  it  1^  read  on  both  sides  the  more  convincing 
k  is.  We  find  no  sabstantial  evidence  by  any  one  that  this 
death  was  caused  by  the  conflagration,  and  the  plaintiff's 
expert  ventures  no  suggestion  as  to  the  cause  of  death.  It 
must  be  evident,  with  the  various  organs  in  the  condition  as 
recited  in  this  case,  that  this  man  could  not,  upon  the  day 
of  tTie  fire,  have  been  around  as  a  well  man  doing  a  full  day's 
work  and  eating  hearty  meals;  if,  as  the  plaintiiGrs  espert 
concedes,  he  had  been  suffering  from  influenza  pneimionia 
fbr  about  a  week,  it  is  impossible  that  the  man  could  have 
been  abroad  and  at  work. 

We  again  refer  to  the  fact  that  what  remained  of  the  head 
was  found  in  or  over  a  granite  milk  pan,  of  ordinary  size, 
and  that  moet  of  the  head  had  been  completely  destroyed. 
It  seems  incredible  that  such  destruction  coidd  have  come 
from  the  burning  of  this  summer  cottage.  Evidently  the 
head  was  subjected  to  a  more  intense  and  constant  heat 
than  any  other  part.  What  was  in  the  pan  if  anything  before 
the  fire  does  not  appear;  the  cause  of  its  presence  and  its 
peculiar  relation  to  the  head,  and  its  use,  can  only  be  inferred 

Expert  evidence  many  times  is  justly  criticised,  and  where 
there  is  a  disagreement  by  experts  it  may  be  difficult  to  arrive 
at  a  porrect  result.  But  here  there  is  no  substantial,  well- 
founded  disagreement  between  them.  The  findings  of  the 
autopsy  are  agreed  to  by  all.  The  plaintiff's  pathologist  and 
the  d^endant's  pathologist,  the  only  men  who  examined 
microscopically  the  stomach,  lungs,  kidneys,  Uver  and  spleen, 
agree  as  to  their  conditioh.  The  uncontradicted  evidence 
shows  that  the  dead  body  was  not  that  of  Ensign. 

Hie  judgment  should  be  reversed  as  against  the  evidence 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  alnde 
tile  event. 

H.  T.  Kellogg,  J.,  concurs. 

Judgment  and  order  affirmed,  with  costs. 
Af^.  Div.—  Vol,  CXCIH.       26 
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I  ■  _ 

Before  State  iNousTRiAii  ConcMiafliON,  Respondent. 
In  the  Matter  of  the  Claim  of  Nbuje  Hbidbicakn,  Respondent, 
for  Compensation  Under  the  Workmen's  Compfensation 
Law  for  the  Death  of  Cabl  Hbtobmamn,  v.  AiIerican 
DisTMcrr  TBLsaRAPH  Company,  Employer,  and  Rotai< 
Inpemnitt  Compant,  Insurer,  Appellants. 

Third  Department,  September  8,  1920. 

Workmen's  Compensation  Law— aeddental  shooting  of  person 
engaged  as  watchman — accident  not  arising  of  employment  — 
award  rcTcrsed. 

Where  a  person  employed  to  patrd  the  streflts  and  guard  property  for  ia 
employer  engaged  in  furnishing  burglar  and  watehman  service  was  aooi* 
dentally  shot  and  killed  by  a  polioeman  who  was  pursuing  a  burglar  under 
oiroumstances  wholly  unrelated  to  the  employment  of  the  person  killed, 
an  award  under  the  Workmen's  Ck>mpensation  Law  is  not  justified,  for 
there  was  no  oausal  relation  between  the  aecsideat  and  the  employment. 

John  M.  Kblloog,  P.  J.,  and  Kxlbt,  J.,  dissent,  with  o^Miiion. 

Appeal  by  the  defendants,  American  District  Telegraph 
Company  and  another,  from  a  decision  and  award  of  the 
State  Industrial  Commission,  made  on  the  24th  day  of 
November,  1919,  and  entered  in  the  oflBce  of  said  Commission, 

Frank  J.  0^  NeiU  [BaarneU  Cohen  of  oouniael],  for  the 
appellants, 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken^  Deputy 
Attomey-General,  of  counsel],  for  the  respondents. 

Cochrane,  J.: 

The  business  of  tiie  employe  was  to  furnish  burglar  and 
watchman  sa^ce.  The  duty  of  the  deceased  employee  was 
to  patrol  the  streets  at  night  guarding  and  protecting  stores* 
in  the  Gours<»  of  his  employment.  A  burglary  had  occurred 
in  a  distant  part  of  the  city  entirely  um^lated  to  the  work 
of  the  deceased.  A  police  officer  was  in  pursuit  of  the  fleeing 
burglars.  He  shot  at  one  of  them  but  the  bullet  missed  its 
aim  and  accidentally  struck  and  killed  Heidemann,  the 
employee.  The  bullet  whidii  caused  Im  death  was  not  intended 
for  Mm  but  for  the  fleeing  burglars.    If'  it  had  stnick  the 
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motorman  of  a  passing  street  car  or  any  other  employee 
engaged  in  his  usual  employment  the  same  argument  could 
be  made  as  is  here  made  that  the  accident  arose  out  of  the 
employment  in  which  the  injured  employee  happened  to  be 
engaged.  I  think  there  is  no  causal  relation  between  the 
accident  and  the  employment.  The  case  cA  Matier  of  Redner 
Y.  Fdber  &  Son  (223  N. .  Y.  379)  contains  nothing  favorable 
to  this  claim  for  the  reason  that  this  accident  did  not  occur 
because  of  an  ordinary  risk  incidental  to  a  street  nor  do  the 
usual  perils  of  a  street  involve  exposure  to  flying  bullets.  This 
bullet  might  have  reached  its  victim  if  he  had  not  been  on 
the  street.  If  the  deceased  had  been  shot  under  the  same 
circumstances  while  on  the  itemises  of  his  employer  the  case 
would  be  no  different.  The  work  in  which  the  deceased  was 
engaged  bore  lio  relation  to  the  accident.  The  stray  buUet 
might  have  caused  the  death  of  any  other  person  who  happened 
to  be  in  its  course.  The  work  which  the  deceased  was  doing 
did  not  induce  or  cause  the  firing  of  the  fatal  shot.  That 
act  was  entirely  independent  of  the  employment  and  unrelated 
thereto.  The  accident,  therefore,  did  not  arise  out  of  the 
employment.  (Workmen's  Compensation  Law,  §  10.) 
The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting, 
with  a  memorandum,  in  which  Kiley,  J.,  concurs. 

John  M.  Kellogg,  P.  J.  (dissenting): 

The  employer  was  engaged  in  furnishing,  maintaining  and 
operating  burglary  alarm  and  watchman  service,  and  the 
deceased  employee  waa  engaged  in  that  service  when  he  was 
shot,  on  Montague  street,  Brooklyn,  by  a  probation  officer 
of  the  police  departm^it.  A  burglary  had  been  committed 
and  two  officers  were  in  the  immediate  pursuit  of  the  two 
burglars  along  Montague  street,  and  an  officer,  hearing  the 
men  running,  fired  in  the  air  to  halt  them;  they  paid  no 
attention;  he  again  shot  at  one  of  the  bursars,  with  the 
result  that  the  employee  was  hit  and  killed.  The  nature  of 
the  employment,  the  fact  that  the  employee  was  going  from 
•«tore  to  store,  seeing  tiiat  the  doors  were  closed  and  that  no 
one  was  within  at  this  homr  of  the  morning,  exposed  him  to  a 
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peculiar  hazard  from  night  prowio^,  or  from  the  palioe>  who 
might  readily  misunderstaiid  his  movemffl>ts.  He  met  his 
death  when  the  police  w&ce  pursuing  and  trying  to  woimd  the 
burglars. 

In  Matter  of  Redner  v.  Fdber  A  Son  (228  N.  T.  379,  382) 
the  court  coninders  witii  i^proval  the  English  case  of  Dennia  v. 
White  &  Co.  (L.  R.  [1917]  App.  Cas.  479),  quoting  as  follows: 
''  If  a  servant  in  the  course  of  his  master's  business  has  to  pass 
along  the  public  street,  whether  it  be  on  foot  or  on  a  hieyde, 
or  on  an  omnibus  or  car,  and  he  sustaiiMs  an  accident  by  reason 
of  the  risks  incidental  to  the  streets,  the  accident  arises  out  of 
as  well  as  in  the  course  of  his  employment.  ♦  «  ♦  xhe 
use  of  the  streets  by  the  workman  merely  to  get  to  or  from 
his  work  of  course  stands  on  a  different  footing  altog^^her, 
but  as  soon  as  it  is  established  that  the  work  itself  invohres 
exposure  to  the  perils  of  the  streets  the  workman  can  recover 
for  any  injiuies  so  occasioned/' 

Concededly  the  injiuy  was  received  in  the  course  of  the 
emi^oyment,  and,  in  my  judgment,  the  risk  wsa  so  far  con* 
nected  with  the  employment  that  we  may  consider  that  it 
arose  out  of  it.    The  award  should,  therefore,  be  affirmed. 

KiLEY,  J.,  concurs. 

Award  reversed  and  claim  dismissed. 


Before  ^ate  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Bsnjamjn  BsdENDOBr, 
Respondent,  for  Compensation  Under  the  Workmen's  Comr 
pensation  Law,  v.  Bwirr  and  Combant,  Inc.,  Ekiqiloyv 
and  Self -Insurer,  Appellant. 

Third  Department,  September  *S,  1920. 

Workmsai's    CompMisalion    Law  —  baiU   of   award  —  eaminfi   of 
employee  —  tips  receiTed  in  course  of  employment. 

In  making  an  aieard  to  a  tmok  drivtf  employed  to  deliver  meat,  who 
was  iajumd  in  tibe  eouxee  of  hb  emptoymaBdii  tbe.Blate  ladttstml  Com* 
joisaoa  should  not  take  into  eotaidaration  tbB  fairt  tkat  in  additioQ  to 
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Ik  i^eeidy  mif^  he  nneivid  a  eertain  sum  per  W9ek  in  ti)[»  ^m  euBtomen 
of  his  on^eiy^r,  wheN  tbe  omido^er  had  no  knowledge  whatever  of  sueh 
gntuittes  and  the  salary  paid  was  not  based  thereon. 
John  M.  KiuuiiOGa,  P.  J.,  dissents,  with  memorandum. 

Appbal  by  the  defwdaiity  Si^ft  and  Company^  Inc«,  from 
ttn  Award  and  deoiskon  of  the  S^te  Industrial  Cozomissionf 
made  on  tibe  19th  day  of  January,  1920,  affirming  the  decision 
and  awfytl  made  on  the  23d  day  of  December,  1919,  and 
entered  in  l^e  offiee  of  said  Commission. 

Lewis  A.  Ackley  [WUliaan  H.  Hartley  of  counsel],  for  the 
appellant. 

Charles  D.  Newton,  AUomey-General  [E.  C.  Aiken,  Deputy 
Attomey-General,  of  coimsel],  for  the  respondents. 

Cochrane,  J«: 

The  claimant,  who  was  receiving  twenty-five  dollars  a  week 
as  compensation  from  his  employer,  also  received  on  an  average 
five  dollars  per  week  as  tips  from  the  customers  of  th^  latter* 
The  questioa  is  whether  such  tips  should  be  taken  into  con- 
sideration in  fixing  the  amount  of  compensation.  He  was  a 
truck  driv»  and  delivered  meat  for  the  employer,  a  corporation 
engaged  in  the  meat  biksiness.  The  tips  were  received  by 
him  when  making  deliveries  of  meat  to  the  customers  of  the 
employer.  It  is  adlmtted  that  the  employer  had  no  knowledge 
of  these  gratuities. 

Pullman  porters,  restaurant  waiters,  taxicab  drivers  and 
others  receiving  tips  from  third  parties  are  entitled  to  have 
audbi  tips  considered  'm  det^mining  the  amount  of  their 
awards  for  injuries  under  the  Workmen's  Compensation  Law 
providing  the  employers  in  sudbi  eases  contemplate  and  intend 
that  their  employees  shall  receive  such  gratuities.  In  such 
cases  the  compensation  paid  by  the  empbyers  is  correspond- 
ingly leas  and  they  are,  therefore,  benefited  by  such  gratuities. 
That  was  the  theory  of  the  decisions  in  Bryant  v.  PuUman 
Cq.  (188  App.  Sir.  311;  aflfd.,  228  N.  Y.  579)  and  Sloai  v, 
Bocheder  TaaAoaHh  Co.  (177  App.  Div.  57;  afiEd.,  221  N.  Y. 
491).  The  case  is  diJBF^^it  when  an  employee  secretly  receives 
grataities  from  outode  parties  not  within  the  knowledge  or 
contemplation  of  hid  employer. 

If  the  claimant  in  this  case  perfcnrmed  services  for  the 
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customers  of  the  employer  for  which  he  was  not  paid  by  the 
latter  he  was  doing  something  outside  of  his  employment  and 
compensation  or  gratuities  received  by  him  therefor  without 
the  knowledge  of  the  employer  cannot  be  made  the  basis  of 
compensation.  There  is  no  evidence  of  custom  to  give  tips 
to  persons  engaged  in  such  business  as  the  claimant.  If  ^ete 
was  such  a  custom  no  one  knew  it  better  than  he  and  he 
nmkes  no  such  claim.  Secret  compensation  from  third  parties 
to  an  employee  under  the  circmnstances  here  disclosed  is  not 
consistent  with  his  loyalty  to  his  employer  and  is  not  conmiend- 
able  and  certainly  should  not  be  rewarded  at  the  esqpense  of 
the  employer  by  increased  compensation  for  injuries. 

The  award  should  be  reversed  and  the  matter  remitted  to 
the  Commission. 

All  concury  except  John  M.  Eellgoo^  P.  J.^  dissenting, 
with  a  memorandum. 

John  M .  Kellogg,  P.  J.  (dissenting) : 

The  only  question  here  is  whether  the  claimant,  who  was 
receiving  twenty-five  dollars  a  week  from  his  employer,  can 
have  his  compensation  increased  because  he  was  receiving  tips 
averaging  five  dollars  per  week.  We  held  in  Shoot  v.  BochMer 
Taxicab  Co.  (177  App.  Div.  57;  affd.,  by  the  C5ourt  of  Appeals; 
221  N.  Y.  491)  that  tips  received  by  a  taxicab  driver  may  be 
treated  as  a  part  of  the  wages  where  the  employer  and  employee 
both  imderstood  that  tips  were  to  be  received  and  retained  by 
the  employee.  Substantially  the  same  result  was  reached  in 
Bryant  v.  PuUinan  Co.  (188  App.  Div.  311),  recently  affirmed 
without  opinion  by  the  Court  of  Appeals  (228  N.  Y.  579). 
This  case,  in  my  judgment,  falls  within  the  rule  of  the  above 
cases. 

The  claimant  was  driving  a  delivery  wagon  which  carried 
meat  from  packing  house  to  packing  house,  and  usually  drew 
a  load  a  day  from  the  packing  house  to  xetail  dealers.  The 
retail  dealers,  especially  in  very  hot  weather,  would  desire 
him  to  assist  in  hanging  up  the  meat  and  earing  for  it  aiUst 
it  was  delivered  at  the  shop,  and  for  performing  this  service 
they  frequently  gave  him  tips.  He  concedes  that  his  supmor, 
and  the  officials  who  employed  him,  did  not  know  he  was 
receiving  tips  and  that  nothing  was  said  about  tms  when 
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the  employment  was  entered  upon  some  years  before.  Origi- 
nally the  wages  were  eighteen  dollars  per  week,  and  were 
gradually  increased  until  at  the  time  of  the  accident  he  was 
receiving  twenty-five  dollars  a  week  from  the  company.  The 
stable  foreman,  who  employed  him  for  the  company  and  who 
appeared  for  the  company  upon  the  hearing,  testified  that 
he  did  not  know  that  the  drivers  recdved  tips  because  he 
nev^  wont  among  them  to  inquire.  He  was  then  asked: 
'^  Isn't  it  a  JKmaoMn.  thing  for  people  who  get  service  of  a 
driver  of  a  truck  to  i^ve  him  tips  if  he  does  them  some  favor? 
A.  Welly  I  suppose  there  might  be  tips  that  way.  Of  course, 
that  I  don't  know*  Q.  Is  there  any  objection  to  his  taking 
a  tip  if  anybody  offers  it  to  him?  A.  No,  sir.  Q.  Suppose  he 
were  delivering  meat  to  a  butcher  and  the  butcher  asked  him  to 
put  it  up  in  the  ice  box  '  for  which,'  he  says,  '  I  will  give  you 
half  a  dollar.'    Any  objection  to  his  doing  that?    A.  No,  sir." 

The  company  did  not  give  very  satisfactory  evidence  as 
to  the  custom  in  the  trade  as  to  giving  tips  to  drivers.  Under 
the  evidence  I  think  it  was  a  fair  question  of  fact  whether  the 
employer  permitted  him  to  perform  extra  service  for  which 
lie  would  receive  tips,  the  company  deeming  it  for  its  benefit 
to  have  its  customers  satisfactorily  served.  The  Commission 
was  justified  in  concluding  that  the  company  was  willing 
to  have  the  service  performed  and  the  customer  pay  its 
employee  therefor. 

We  are  not  holding  that  unexpected  tips,  received  by  an 
employee  without  right,  without  the  knowledge  or  consent  of 
the  employer,  may  be  used  to  increase  the  wages  as  a  basis 
for  oompensation.  We  consider  that  this  case  presented  a 
simple  question  of  fact  whether  the  tips  were  received  for 
extra  service  done  for  the  benefit  of  the  employer  and  with 
its  consent,  express  or  implied,  which  resulted  m  increasing 
the  wages  its  employee  was  receiving  for  his  service.  The 
statute  is  to  be  liberally  construed  for  the  employee;  the 
facts  and  the  inferences  to  be  drawn  rest  sdely  with  the  Com- 
mission. '  We  cannot  say  that  its  determination  of  this  fact 
is  without  some  evidence  to  sustain  it.  The  award  should, 
therefore,  be  affinned. 

Awacd  reversed  and  matter  remitted  to  the  Commission. 
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Vincent  Boyle,  an  Infant,  by  George  T,  Boyle,  Jb.,  His 
Guardian  ad  litem,  Appellant,  v.  A.  C.  Cheney  Piano 
AcnoN  Company,  Reepondent. 

Third  DesMfftmeot,  September  a,  102a 

Muter  and  aervant  — '  neffliffence  —  wben  common-law  action  for 
nef  iiirence  will  not  lie  —  complaint  not  statlnff  cauee  of  action  — 
wronef nl  emploTment  of  Infant  contraor  to  Labor  Law  —  aacluslva 
remedy  under  Workmen's  OojnpeMcltlon  I^^^r. 

A  complaint  wliiok  in  sabstanoe  aUeses  that  the  plaintiff  was  emplosred 
by  the  defendant  in  its  factory;  that  while  no  emplojned  he  was  ieileudy 
injured  by  the  negligent  acts  of  the  defcsidant,  whidh  are  theteefter  specUad 
as  iMreaohes  of  the  duties  which  a  master  owes  to  a  servant,  does  not  state 
a  cause  of  action,  for  the  Workmen's  Comp^isation  Law  supplies  the 

'    exdusiye  remedy  for  all  accidental  injuries  arising:  from  such  omissions. 

Neither  does  such  complaint  state  a  cause  of  action  by  alleging  tliat  the 
defendant  permitted  the  plaintiff,  being  under  axtesn  years  of  age,  to 
work  on  a  saw  contrary  to  the  provisioBB  of  seotbn  93  of  the  Labor  Law, 
it  not  being  alleged  that  the  plaintiff  was  permitted  to  opeeate  a  saw 
either  of  the  band  or  circular  type  as  specified  in  the  statute. 

Neither  does  the  complaint  state  a  cause  of  action  by  aQegiipig  that  the 
plaintiff,  being  under  sixteen  years  of  age,  was  allowed  to  clean  a  saw 
where  it  is  not  alleged  that  the  saw  was  in  motion  when  the  plaiutiff 
deaaed  it* 

Nor  does  the  oomplaint  aforesiM  state  a  caeae  of  action  hy  aUigiBg  that 
the  plaintiff  was  unlawfully  employed  by  the  defendant  without  procuxio^ 
and  filing  the  certificate  required  by  section  70  of  the  Labor  Law  which 
forbids  the  employment  of  a  child  between  the  ages  of  fourteen  and  sixteen 
years  without  the  isstumce  and  ffling  of  an  employment  certificate^  for 
whether  or  not  the  plaintiff  was  lawfully  employed  when  he  was  iajinvd, 

.  the  relationship  of  master  and  servant  existed  in  fact*  and  henoe  his  ivmady 
is  under  the  Workm«i*s  Compensation  Law. 

A  recovery  against  the  master  in  a  common-law  action  for  negHgence  cannot 
be  based  upon  the  theory  that  the  wrong  of  the  defendant  was  conmiitted 
before  it  became  an  employer  so  that  it  Stood  in  the  position  of  a  third 
*party  to  the  plaintiff,  for  as  a  matter  of  fact  at  the  time  the  plaintiff  was 
injured  he  was  in  the  employ  of  the  defendant  and  seetion  11  el  ihe 
Workmen's  Compensation  Law,  making  a  proceeding  udcr  the  alatnte 
the  exclusive  remedy,  is  applicable. 

The  liabflity  of  the  employer  under  the  Workmen's  Compeosatioa  Law 
for  all  injuries  arising  from  an  employment  being  exclusive,  no  action  at 
law  for  such  injuries  will  lie  even  though  the  wrong  causing  them  was 
done  by  the  employer  before  he  became  an  employer. 

Joan  M.  Kxuuooo,  P.  J.,  and  Kjut,  J.,  dissenlv  with  SMttBoMtdlim. 
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AppCAii  by  the  plainiiff,  Vincent  Boyle,  an  infant,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  Renaaelaer 
Trial  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Rensselaer  on  the  22d  day  of  March,  1920,  dismissing  tlvs 
plaintiff's  complaint,  and  also  an  appeal  by  said  plaintiff  from 
the  judgment  entered  in  said  clerk's  office  upon  said  order. 

WilUam  E.  FUztimmonSy  for  the  appellant. 

Aimworihf  CarlUie,  SuUivan  &  ArchiMd  [Jcim  N.  Carlisle  of 
oounsdL  for  the  respondent. 

H.  T.  Kellogg^  J.: 

The  complaint  alleges  that  the  plaintiff  was  employed  by 
the  defendant  in  its  factory;  that  while  so  employed  he  was 
seriously  injured  by  the  n^ligence  of  the  defendant;  that 
the  defendant  failed  to  supply  the  plaintiff  with  a  safe  place 
to  work;  that  it  directed  him  to  undertake  dangerous  work; 
that  it  maintained  machinery  in  its  factc»y  in  an  unsafe  and 
improper  condition;  that  it  failed  to  protect  plaintiff  from 
injiuy  by  its  machinery;  that  it  omitted  the  use  of  safeguards 
and  appliandte  to  protect  him;  that  it  failed  to  disconnect 
its  machinery  when  not  in  motion;  that  it  failed  properly 
to  direct  plaintiff  in  his  work;  that  as  a  result  of  such 
omissions  and  other  acts  the  plaintiff  was  injured.  It  is 
manifest  that  in  all  the  aUeg^^tions  thus  recited  the  plaintiff 
asserts  no  wrong  as  the  cause  of  his  injuries  other  than  a 
neglect  by  the  defendant  of  its  duties  as  a  master^  owed  to  the 
plaintiff  as  its  servant.  The  Workmen's  Compensation  Law 
supplies  an  exclusive  remedy  for  all  accidental  injuries  arising 
from  such  omissions.  (Workmen's  Compensation  Law,  §  11.) 
The  allegations  specified^  therefore,  state  no  cause  (rf 
action. 

The  complaint  also  alleges  that  the  defendant  '^  permitted 
plaintiff,  being  xmder  sixteen  years  of  age,  to  work  on  a  saw 
and  assist  in  operating,  handling  and  cleaning  the  samei 
contrary  to  the  provisions  of  section  93  of  the  Labor  Law  of 
the  State  of  New  York."  The  section  referred  to  forbids  the 
employment  of  a  child  under  sixteen  years  of  age  in  the 
operation  of.  certain  machines,  including  ''  circular  or  band 

Digitized  by  VjOOQIC 


410  BoyiiE  v.  Chenbt  Piano  Actioit  Co. 

—  '■       I     -■ I        .  .  ■■  — ^ 

Third  D^Mirtment,  September,  1990.  [VoL  IM. 

saws."  It  is  not  alleged  that  the  plaintiff  was  permitted  to 
operate  a  saw  either  of  the  band  or  of  the  circular  type.  The 
same  section  also  provides  that  no  male  child  under  the  age 
of  eighteen  years  '^  shall  be  permitted  or  directed  to  dean 
machinery  while  in  motion.'^  It  is  not  alleged  that  the 
machinery  which  the  plaintiff  was  paimtted  to  handle  and 
clean  was  in  motion  when  he  handled  and  cleaned  it.  The 
allegations,  therefore,  state  no  facts  constituting  violations  of 
section  93  of  the  Labor  Law.  For  this  reason,  as  well  as  for 
the  reasons  hereafter  to  be  stated  for  holding  insufficient  a 
further  allegation  of  the  complaint,  it  must  be  considered  that 
the  allegations  quoted  state  no  cause,  of  action. 

The  plaintiff  also  alleges  that  the  defendant  "  unlawfully 
employed  the  plaintiff  in  its  said  factory  without  procuring 
and  filing  the  certificate  required  by  section  70  of  the  Labor 
Law  of  the  State  of  New  York."  The  plaintiff  evidently 
intended  to  allege  a  violation  of  that  portion  of  section  70  of 
the  Labor  Law  which,  after  forbidding  the  employment  in 
any  factory  of  a  child  under  the  age  of  fourteen  years,  reads 
as  follows:  "  No  child  between  the  ages  of  fourteen  and 
sixteen  years  shall  be  so  employed,  permitted  or  suffered  to 
work  unless  an  employment  certificate,  issued  as  provided  in 
this  article,  shall  have  been  theretofore  filed  in  the  office  of 
the  employer  at  the  place  of  employment  of  such  child." 
The  plaintiff  contends  that  under  the  authority  of  Karpdes  v. 
Heine  (227  N.  Y.  74)  the  act  of  employing  him  was  in  itself 
a  tort;  that  the  duty  violated  was  not  that  of  an  employer  to 
use  care  but  rather  the  duty  of  persons  generally  not  to  employ 
a  child;  that  the  wrong  was  not  committed  in  the  course 
of  an  employment  but  before  the  employment  was  estabUshed; 
that,  therefore,  his  injuries  were  not  compensable  imder  the 
Workmen's  Compensation  Law.  He  forgets  that  compensation 
is  payable  for  injuries,  not  if  a  wrong  to  which  they  are  due 
occurs  in  the  course  of  an  employment,  but,  regardless  of 
the  commission  of  any  wrong,  provided  only  the  injuries 
themselves  arise  from  the  employment  in  the  course  thereof. 
Whether  or  not  the  plaintiff  was  lawfully  employed,  the  fact 
caimot  be  doubted  that  when  he  was  injured  the  relationship 
of  master  and  servant  did  in  point  of  fact  exist.  The  plaintiff 
had  subjected  himself  to  the  orders  and  directions  of  the 
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defendant,  and  when  hurt  was  actually  working  upon  machiiiery 
in  the  defendant's  factory  in  accordance  with  directions  given. 
He  undoubtedly  could  have  collected  his  stipulated  wages  as 
emfdoyee  for  the  work  thus  done.  The  reasoning  that  theve 
was  no  employment  because  the  statute  forbade  it  is  reducible 
to  an  absurdity.  It  would  compel  the  deduction  that,  an 
employment  b^g  impossible  because  of  the  prohibition,  a 
violation  of  the  pn^bition,  though  made  a  crime  by  the  Penal 
Law,  is  equally  impossible.  Clearly  the  plaintiff's  injuries 
arose  out  of  and  in  the  course  ol  his  employment.  That  he 
has  a  remedy  by  filing  a  claim  for  compensation  is  8upp6rted 
by  decisions  of  this  court.  (Ids  v.  Foul  &  TimmvM,  179 
App.  Div.  567;  Kenny  v.  Union  Railway  Oo.,  i&Qc  id.  407.) 
The  i^aintiff  eontends  that,  although  be  may  have  sdch  a 
remedy,  he  may  likewise  maintain  an*  action  agstiost  the 
defendant  for  the  results  of  a  wrong  committed  by  it  bief ore 
it  became  an  employe,  as  he  xm^t  do  were  the  deteidant 
a  tiiird  party  \dio  had  wronged  him.  Sectiim  2d>  of  the 
Workmen's  Compensation  Law  does  g^ve  a  remedy  ieigamst  a 
third  party  if  injuries  sustained  are  due  to  ^'  the  negfiBendie 
or  wrong  ik  another  not  in  the  aaane  employ.''  This  defendant 
as  the  emi^yer  was  in  the  same  employ  as  the  plaintiff 
employee.  Moreover,  the  argument  ignores  that  portion  of 
section  11  of  the  Workmen's  Compensation  Law  which  reads: 
'^  The  liability  of  an  employer  prescribed  by  the  last  preceding 
section  shall  be  exclusive  and  in  place  of  any  oUier  liability 
whatsoever,  to  audi  employee,  his  personal  representative^^ 
husband,  parents,  diq>endents  or  i^xt  of  kin,  or  anyime  other^^ 
wise  entitled  to  recover  damages,  at  common  law  or  otherw&e 
on  account  of  such  injury  or  death."  The  liability .  of  the 
employer  imd^  the  Workmen's  Compensaticxi  Law  for. all 
injuries  arising  from  an  employment  being  exdinve,  no  action 
at  law  for  such  injuries  will  lie  even  though  the  wrong  causing 
them  was  done  by  the  employer  before  he  became  an  employer. 
For  all  these  reasons  the  conclusion  is  irresistil^  that  the 
plaintiff  eamiot  maintain  this  action.  . 

The  order  and  judgment  should  be  affiraoed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  disaenting^ 
with  a  memorandum,  in  which  Kiley,  J.,  concurs. 
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John  M.  KelloqG;  P.  J.  (diss^iting) : 

At  the  trial  the  complaint  was  dismissed  upon  the  ground 
that  the  remedy  given  to  the  employee  against  the  employer, 
under  section  11  of  the  Workmen's  Compensation  Law, 
excludes  all  other  remedies. 

The  complaint  showed  that  the  plaintiff,  a  boy  under  siicteen 
years  of  age,  was  employed  by  the  defendant  in  operating  a 
saw  in  violation  of  subdivision  1  of  section  93  of  the  Labor 
Law  (as  amd.  by  Laws  of  1913,  chap.  464).    That  section 
absolutely  prohibits  such   emi^yment.    Its  violation  is  a 
misdemeanor.    (Penal  Law,  §  1275.)    The  boy,   therefore, 
was  injured  by   the  criminal  act  of  the  defendant.    The 
liabiUty  arose  not  on  account  of  the  defendant's  negUgenoe 
but  because  plaintiff  is  the  victim  of  his  crime.    {Amberg  v. 
Kiriley,  214  N.  Y.  531;   Karp^M  v.  H&m,  227  id.  74.)    The 
employer,  when  sued  by  the  infant,  cttnot  shield  himself  by 
alleging  his  own  crime,  but  he  must  respond  as  if  the  employ- 
ment were  valid.    But  the  boy,  who  was  not  a  criminal,  may. 
at  his  election  rely  upon  the  employment  or  r^udiate  it. 
An  infant  who  agrees  to  work  f oir  a  fixed  wage  can  repu^ate 
the  contract  and  sue  upon  a  fttanftim  ^naruit,  or  he  may  affirm 
and  sue  upon  the  contact.    Infancy  is  a  privilege  to  him  — 
not  a  d^ense  to  his  employer.    Hie  allied  employment  hav- 
ing been  in  absolute  vidation  of  law^  section  11  of  the  Work- 
men's Compensation  Law  does  not  apply.    {Wdff  v.  FvUcm 
Bag  &  Cotton  Milh^  185  App.  Div.  486;  Karpeles  v.  Heiney 
sujjra.)    But  if  the  infant  seeks  the  benefit  erf  the  Workmen's 
Compensation  Law,  his  infancy  cannot  shield  the  employer. 
{Kerniy  v.  U^ndofi  Railway  Co.,  166  App*  Div.  497;  Ide  v. 
Fdnil  &  Tianndmy  179  Id.  567.)    The  recent  eaite  of  Karpeles 
V.  Heine  {supra)  darifies  the  stuation  and  seems  to  remove 
any  doid>t  which  mi^t  have  previously  esdsted  in  a  case 
^eie  the  employment  of  the  diild  is  absoliitdy  prohibited. 
.   It  is  now  urged  that  the  complaint  does  not  diow  that  the 
saw  in  quertion  was  a  band  saw  or  circular  saw.    A  band  saw 
and  circular  saw  are  the  only  ones  reEerred  to  in  section  93 
of  the  Labor  Law^  and  the  allegation  that  the  b<Qr  was  injured 
while   operating  a  saw  in  violation  of  that  section  is,    on 
djcmumr,  equivalent  to  a  statement  that  it  was  a  band  slaw 
or  a  circular  saw. 
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''  It  is  the  general  rule,  however,  that  a  complaint  wfa^n 
challenged  for  insuffidenej  k  to  be  liberally  construed  and 
ihat  the  pleader  is  to  be  deemed  to  have  alleged  not  only  the 
facts  set  forth  but  those  also  to  be  imidied  therefrcxn  by 
reasonable  and  fair  mtendment.  (CoatBWorth  v*  LefUgk  VaBey 
R.  R.  Co.y  24  App.  Div.  273;  aflfd.,  1S6  N.  Y.  451;  NaHanal 
C(mtr(uimg  Co.  v.  Hudson  R.  W.  P.  Co.,  170  id.  439;  SlU- 
worth  V.  AgricuUvral  Sodeby^  99  App.  Div.  119;  MiUihen  v. 
Western  Union  Tel.  Co.,  110  N.  Y.  403.)"  {Peterson  v. 
Eigkmie,  175  App.  Div,  118,  116.) 

I  favor  a  reversal  and  a  new  trifd,  with  costs  to  the  appellant 
to  abide  the  event. 

KiLBY,  J.,  concurs. 

Order  and  judgment  aflBrmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Metro- 
politan Life  Insurance  Company,  Relator,  v.  Walter  H. 
Enapp  and  Others,  as  and  Constituting  the  State  Tax  Com- 
mission of  the  State  of  New  York,  Respondents. 

Third  DepartnMiit,  Septambtf  8,  VBM. 

Taiatiom  —  franohiM  tax  on  insuranee  companies  —  sunis  recelTed 
from  Bales  of  annuities  should  not  l>e  considered  in  computation  — 
Tax  Law,  section  187,  construed  —  premium  and  annuity  defined  — 
appeal  —  faUtire  to  apply  to  Commission  for  revision  of  tax. 

Sums  of  money  reeeiyed  by  a  life  inBoranoe  oomx>aiiy  from  the  sale  of 
aonaities  during  the  years  ldl4  to  1017,  inolumve,  are  not  to  be  regarded 
as  *' premiums"  so  as  to  enter  the  computation  which  determines  tibe 
franchise  tax  assessable  agtonst  sueh  company  under  section  187  of  the 
Tax  Law. 

Premiums  and  sums  paid  to  procure  annuitiBB  distinguished  and  defined. 

The  court  wiU  not  tevidw  the  asj^Mmont  of  a  franchise  tax  where  an  applica^ 
tion  to  revise  the  same  was  not  presented  to  the  Commission  within  one 
year  after  the  tax  was  audited  and  stated. 

John  M.  Ksllogg,  P.  J.,  and  Cocrranb,  J.,  dissent,  with  opinion. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  25th  day  at  October.  1919,  dir^ted  to  Walter  H.  Knapp 
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and  others^  as  and  constituting  the  State  Tax  Commission  of 
the  State  of  New  York^  commanding  them  to  certify  and 
return  to  the  office  of  the  clerk  of  the  coxmty  of  Albany  all 
and  singular  their  proceedings  had  in  making  a  determinaticm 
denying  an  application  d  the  relator  for  a  revisic^  of  the 
franchise  taxes  levied  against  relator  under  section  187  of  the 
Tax  Law  for  the  four  years  ending  December  31,  1917.  (See 
Laws  of  1917,  chap.  796,  amdg.  said  Tax  Law,  §  187-)* 

Carter,  Ledyard  &  MiJbum  [John  (?.  Milbumj  Joseph  W. 
WeUh  BudLeroy  A.  Lincoln  of  counsel],  for  the  rdator. 

Charles  D.  Newton,  Attorney-General  [C.  T.  Dawes  Deputy 
Attorney-General,  of  counsel],  for  the  respondents, 

H.  T.  Kellogg,  J. : 

The  principal  question  involved  here  is  whether  or  not 
certain  sums  of  money  received  from  sales  of  annuities  annually 
by  a  life  insurance  company  during  the  years  1914  to  1917, 
inclusive,  are  to  be  re^rded  as  "  premiums  "  so  as  to  enter  the 
computation  which  determines  the  franchise  tax  assessable 
against  relator  under  section  187  of  the  Tax  Law. 

The  provisions  of  section  187  of  the  Tax  Law,  as  they  existed 
during  the  years  named,  so  far  as  material,  read  as  follows: 
"  §  187.  Franchise  tax  on  insurance  corporations.  An  annual 
State  tax  for  the  privilege  of  exercising  corporate  franchises  or 
for  oarryiAg  on  business  in  their  corporate  or  organized  capac- 
ity within  this  State  equal  to  one  per  centum  on  the  gross 
amount  of  premiums  received  during  the  preceding  calendar  year 
for  business  done  at  any  time  in  this  State,  which  gross  amount 
of  premiums  shall  include  all  premimns  received  during  such 
preceding  calendar  year  on  all  policies^  certificates,  renewals, 
policies  subsequently  canceled,  insurance  and  reinsurance  dining 
such  jpreceding  calendar  year  ♦  *  ♦  shall  be  paid  annually 
into  the  treasury  of  the  State  on  or  before  the  first  day  of  June 
by  the  following  corporations."  The  corporations  which  are 
then  enumerated  are  "  every  domestic  insurance  corporation," 
"  every  insurance  corporation,  incorporated,     ♦    ♦    *    pur- 

*  Sinoe  anid  by  Li^vb  6t  1919,  oliap.  625.—  [Rsp. 
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suant  to  the  laws  of  any  other  State  of  the  United  States/'  and 
"every  insurance  corporation,  incorporated,  ♦  ♦  ♦  pm, 
auant  to  the  ]&ym  of  any  State  without  the  United  Staies.'' 
Exoeptions  are  then  made  in  favor  of  certain  corporations,  fafut 
in  every  instance  the  corporation  to  be  taxed  is  described  as 
an  inwrance  corporation.  The  same  section  provides:  '^  The 
term  'insurance  corparations '  as  used  in  tlds  artiele,  ahall 
indude  a  corporation,  association,  joinftr^tock  ocmipany  or 
association,  person,  society,  aggregation  or  partnership  by 
whatever  name  known  doing  an  insurance  bumness  in  this 
State.''  The  tax  to  be  laid^  therefore,  is  exclusively  a  tax  on 
mturance  corporations,  upon  corporations  '*  doing  an  inmrariee 
business  in  this  State/'  and  it  is  to  be  measured  by  '^  all  pre- 
miums  "  received  ''  on  all  policies,  certificaUSy  renewdU,  TpdUdea 
snbsequenUy  canceledy  inmirance  and  reinsurance^* 

The  typical  case  of  life  insiu*ance  is  found  when  a  person 
insured  pays  annually  during  his  life  a  stipulated  sum  to  an 
insurer  in  consideration  of  which  the  insurer  engages  to  pay  on 
the  death  of  the  insured  a  lump  sum  to  a  beneficiary.  Hie 
typical  case  oi  an  annuity  is  found  where  a  purchaser  pajrs 
down  a  lump  sum  to  a  grantor  who  engages  himself  to  pay  a 
beneficiary  during  life  a  stipulated  sum  annually.  In  the  one 
case  the  insurer  receives  an  anniial  sum  during  the  life  of  another 
and  pays  out  a  lump  sum  upon  a  stipulated  death.  In  the 
other  the  grantor  presently  receives  a  lump  sum  and  begins  to 
disburse  annual  payments  during  life.  In  the  former  case  the 
the  insured  ''  insures "  a  dependent  or  other  person  agpinst 
the  contingency  of  his  death,  and  thereby  seeks  to  make  indem- 
nity for  a  possible  loss.  In  the  latter  case  payments  are 
immediately  made  without  regard  to  the  death  of  the  purchaser, 
and  thete  is  no  indemnity  feature  whatever.  The  one  is  a 
provision  /or  death,  and  the  other .  is  a  provision  for  life. 
Webster  defines  /' premium ''  as  ''The  consideration  paid, 
whether  in  money  or  otherwise,  for  a  contract  oi  insurance*" 
He  defines  ''  insurance  "  as  ''A  contract  whereby^  for  a  stipu- 
lated e(msidtoatidn»  called  a  premium;  one  party  undertakes  to 
indemnify  or  guarantee  another  against  Joss  by  a  certain  Bpeci- 
fied  contingency  or  peril."  The  Century  Dictionary  defines 
''premium"  as  "The  amoimt  paid  or  agreed  to  bep$idin  os^ 
sum  or  perio(£cally  to  insurers  a£i  the  consideration  for  a  oon- 
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trect  of  insurance."  It  defines  "  iDsursmce  "  as  '^A  oonkrai^ 
by  which  one  party,  for  an  agreed  consideration  (which  ils 
proportioned  to  the  risk  involved),  undertakes  to  compensajte 
the  other  for  loss  on  a  specified  thing,  from  iqiecified  causes.'' 
Bouvier  defines  ^'  premium ''  as  ''  The  considimitiop  for  a 
contract  of  insurance."  (Bouvier  L.  Diet.,  3d  rev.)  It.  is 
quite  evident  that  within  these  definitions  a  conArad)  for  an 
annuity  is  not  a  contract  for  tTimrance,  askl  'tioBfi  ike  pride  paiid 
for  annuities  is  not  a  prennvm  paid  for  an  insurpAee  poHey.  . 

The  Legislature  has  itself  distinguidied  between  insurahee 
policies  and  annuity  bonds,  for  in  section  70  of  the  Insurance 
Law  it  has  authorized  thirteen  or  more  persoms  to  become  a 
ccH*poration  to  write  insurance ''  upon  the  lives  or  the  health  of 
persons  and  every  insurance  aiq[)ertaaning  thereto,  a&d  to 
grarUy  purchase  or  diepose  cf  annuitiuJ'  Moreover,  the 
Court  <tf  Appeals  of  this  State  in  People  v.  SeamrityLife  Ins. 
A  Annuity  Co.  (78  N.  Y.  114)  has  said  of  annuity  bonds: 
*^  TbeBe  are  not  cases  of  insurance,  and  they  are  not  to  be 
governed  by  any  of  the  rules  appUcable  to  life  insujranoe* 
They  are  cases  simply  whene  fora  gross  sum  paid  the  company 
became  bound  to  pay  certain  sums  annually  during  the  life  of 
the  annuitants."  InaoaseinBenn^vaniaithasbeendefimtdy 
hdd  that  sums  of  money,  paid  for  annuities  are  niDi  to  be 
regarded  as  induded  within  the  words  ^^  premiums  of  every 
character"  which  by  statute  w^e  made  the  measure  of 
franchise  taxes  laid  upon  foreign  insurances  corporations  doixig 
business  in  that  State.  (See  Commormeatth  v.  MetropoiHah  lAfe 
Ins.  Co.,  254  Penn.  St.  510,  516;  Penn.  Laws  of  1911,  p.  616, 
§  16;  5  Purdon's  Digest  [13ih  ed.],  6461,  §  359.)  Weaie  of 
the  ojMnion,  therefore,  that  the  State  Tax  Commission  was 
in  error  when  in  redkoning  a  tax  laid  upon  relator  in  aocoudt 
anee  wiUi  premiums  paid  it  it  included  in  the  computiB/tkiii 
sums  of  money  with  which  anninties  were  purchased.  la  so 
far  as  the  error  affected  the  taxes  of  relator  for  the  years  1915r, 
1916  and  1917  the  State  Tax  Commission  should  eorreet  the 
same.  The  tax  for  the  year  1914  is  not  reviewabSe,  however^ 
for  the  reason  that  an  application  to  reriae  the  same  was  not 
presented  to  the  C<»nmis8ion  within  one  year  afteir  the  tax 
was  audited  and  stated.    (Tax  Law,  §  196.) 

For  these  reasons  the  determination  of  the  State  Tax  Coub- 
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misaon  should  be  Tevansed  and  the  matter  r^nitted  to  the 
Tax  C(»iiiiii88ion  for  o(»Tection  in  aiscordance  herewith. 

All  concur^  Kiley,  J,,  with  a  memorandum,  except  John 
M.  Keixoog,  p.  J*,  dissenting)  with  an  opinion,  in  which 
CocHRANS^  J.J  concurs. 

KiLEY,  J.  (concurring) : 

I  cannot  find  that  any  other  term  has  been  used  to  designate 
the  amount  paid  far  an  annuity  contract  than  the  word 
"  premimn."  The  relator  is  doing  business  xmder  articles  of 
incorporation,  a  franchise,  granted  under  the  laws  of  the 
State  of  New  York.  It  carries  on  twa  lines  of  business,  to  wit, 
issues  life  insurance  contracts  and  sells  annuity  contracts.  It 
could  not  engage  in  dther  branch  of  the  business  without 
the  right  or  permission  conferred  and  granted  by  the  State. 
Judge  Va!nK  in  People  ex  ret  Provident  Savings  Life  Assurance 
Society  v.  Miller  (179  N.  Y.  227).  makes  it  plain  that  the 
taxes  are  ^'  upon  the  privilege  of  exerciang  the  corporate 
franchises  and  carrying  on  business  in  a  corporate  capacity 
in  this  State."  The  amount  taken  in  for  doing  that  business 
is  the  basis  upon  which  the  State  reckons  its  compensation  for 
the  pemMSsion  and  protection  given.  Note  the  language  of  sec- 
tion 187  of  the  Tax.  Law,  the  section  involved  here:  "An  annual 
State- tax  for  the  privilege  of  exercising  corporate  franchises  or 
for  carrying  on  biLsiness  in  their  corporate  or  organized  capacity 
within  this  State.*^  (See,  also.  Laws  of  1917,  chap.  796,  amdg. 
said  Ta;x  Law,  §  187.>*'  Then  follows  the  word  "premiums," 
the  definition  of  whichis  now  making  trouble  for  the  first  time 
in  this  State,  so  far  as  I  can  find  after  quite  an  extended 
examinatiop.  What  other  business  could  the  relator  carry 
on  except  that  referred  to  in  the  disjimctive  clause  last  appear- 
ing in  the  above  quotation,  and  upon  the.  income  from  which 
the  tax  provided  for  in  section  187  could  be  levied?  Selling 
annuities  is  the  only  other  business  it  is  doing  under  its  char- 
ter, at  least,  that  is  subject  to  a  franchise  tax.  (See  Laws 
of  1868,  ehap.  49,  §  S.)  It  seems  to  me  that  the  Legislature 
must  have  understood  that  this  word  '^premiums"  covered 

*[Sinee  fond.  by  Laws  of  1919»  ehap.  625.-^  [Rap. 
App.  Div*— Vol.  CXCIII.       27 
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the  income  from  the  sale  ci  amiuities;  otherwise  this  branch 
of  the  business  would  have  been  specifioaUy  exempted  bom 
the  provisions  of  the  statute.  In  this  connection  the  argu- 
ment that  the  income  from  the  sale  of  anniiities  had  always 
been  treated  as  "  premiums/'  by  both  the  State  and  the  insur- 
ance companies,  is  potent.  As  to  the  construction  pven  to 
what  is  alleged  as  a  similar 'situation  in  the  State  of  Pennqrl- 
vania.  Commonwealth  v.  Metropolitan  Life  Ins.  Co.  (254  Pauu 
St.  510,  513)  says:  "A  difference  is  recognized  between  the 
ordinary  insurance  contract  and  the  granting  of  an  annuity." 
Notwithstanding  what  is  said  at  page  615  of  that  case  of 
People  V.  Security  Life  Ins.  &  Annuity  Co.  (78  N.  Y. 
114),  I  fail  to  find  any  suqh  distinction  in  this  State.  It 
seems  that  the  construction  is  practically  the  other  way. 
Here  we  naturally  and  easily  slide  ^  to  the  next  proposition, 
viz.,  thirty  ot  forty  years'  continuous  practice  in  the  inter- 
pretation of  a  statute,  rule  of  law^  or  of  business  by  those  who 
enforce  it  and  by  those  who  operate  under  it.  In  City  of  New 
York  V.  New  York  CUy  R.  Co.  (193  N,  Y.  54a)  Judge  Vann 
makes  this  observation:  "  Under  th^  oircimistances  the 
practical  construction  of  the  parties  by  a  uniform  course  of 
conduct  under  all  administrations  of  the  city  government  for 
more  than  forty  years  is  of  controlling  importance.  When 
the  parties  to  a  contract  of  doubtful  meaning,  guided  by  self- 
interest,  enforce  it  for  a  long  time  by  a  consistent  and  imif orm 
course  of  conduct,  so  as  to  g^ve  it  a  practical  meaning,  the 
courts  will  treat  it  as  having  that  meaning  even  if  as  an  original 
proposition  they  might  have  ^ven  it  a  different  one,"  (See, 
also.  Matter  of  City  of  New  York,,217  N.  Y.  .1 ;  Wintersteen  v.  City 
of  New  York,  220  id.  57 yBuUock  v.  Cooky,  225  id.  567;  Adamson 
V.  Schreiner,  176  App,  Div»  95;  Kings  County  Lighting  Co. 
y.  City  of  New  York,  No.  3,  Id.  175.)  If.  custom  has  in 
.fact  prevailed,  giving  to  this  statute  the  interpretation  as 
urged  by  the  State,  we  ought  not  to  ireverse  the  whole  policy 
of  the  State  and  exempt  from  taxatipja  the  relator  and  other 
corporations  similarly  situated  and  acting  m  harmouy  with  the 
State  for  such  a  long  period  of  time.      :  ' 

As  to  the  application  of  the  rule  of  practical  construction 
Mr.  Justice  H.  T.  Kellogg  raises  the  question  that  no  evidence 
appears  in  the  record  that  warrants  a  o6nsideatkticm  of  this 
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proposition;  there  seems  to  be  no  escape  from  the  force  of  Hiat 
dbjeetionso  far  g»  the  evidento  produced  upon  this  hearing  is 
concerned.     (Grimmer  v.   Tenement  H(m$e  Department,  205 
N.  Y;549.) 
I  eoDour  that  there  must  be  a  reversal. 

JoBN  M.  Kklloqg,  p.  J.  (dissenting) : 

A  {f9(Defaise  tax  is  imposed  for  the  privilege  of  doing  business 
in.  a  corporate  capacity  in  the  State*  A  corporation  can  do  no 
business  in  the  State  except  pursimnt  to  its  charter. 

SectioKi  70  of  the  Inbiiranoe  Law  provides  for  a  corpora-^ 
tk)n  ^^  for  the  purpose  of  making  any  of  the  following  kinds 
of  insurance:  1;  Upon  tiie  lives  ot  the  health  of  persons 
and  every  insuFanee  appertaining  thereto,  and  to  grant, 
purchase  or  dispose  of  annuities.^'  The  relator's  charter 
QQcpressty  gives  to  it  sudi  powers,  in  words  similar  to  that 
subdiviaion  and  section.  (Laws  of  1868,  chap.  49,  §  8.)  A 
oorporationy  other  than  a  life  insurance  compasiy,  cannot  be 
foTiMc}  m  tSiis  State* for  the  purpose  of  graniing  fife  annuities, 
(Ins;  Lfilw,  •§§  1,  dy  70;  Business  Corp.  Law,  §2.)  It  must 
icibw,  iberrfone^  that'  tile  Le^lattire.  has  considered  the 
giantiBg  qA  aninuties  to  be  a  part  of  the  life  insoranoe 
business. 

Section  187  of  the  Tax  Law  makes  it  dear  that  the  legia^ 
lative  intent  18  to  impose  the  tax  therein  menUoned  tor  all 
business  done  by  a  domestic  life  insurance  eomp&ny,  and 
that  sudh  ikuc  19  measured  by  the  premimns  received  for  such 
businessi  and  for  the  purpose  of  clarity  the  section  provides 
that  the  term ^'^ insunoce  corporations''  shall  include  every 
person^  aociety  or  associatiw  '^^oing  an  insurance  bumness 
in  thia.  State.'-  That  law,  and  the  present  Insurance  Law 
W(^e  re<6naeted  at  the  same  I^slative  session,  and  may  be 
mn^dened  as  one  act.  We  Qoiust  consider  that  the  Legislature 
intended  to  impose  an  ec^ual  tax  upon  all  corporations  engaged 
in  the.  insuanoe  business;  lliere  is  no  reason  why  a  life 
insurance  company,  which  has  the  power  as  such  to  grants 
annuities,  should  escape  taxation  on  account  of  the  annuities 
when  it  is  taxed  on  acooimt  of  the  life  insurance.  The  act 
i^ould  be  oodistrued  in  a  manner  which  will  make  it  reasonable 
and  just  ^and  in  a  way  not  to  do  violence  to  the  legislative 
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latent.  The  langui^e  used  will  permit  the  tax,  and  justioe 
to  otha:  taxpayers,  as  well  as  to  the  public,  requkeB  that  it 
should  be  sustained. 

A  life  insurance  policy  may  issue  for  a  single  payment  or  for 
payments  annually  or  quarterly,  as  may  be  agreed  upop. 
However  it  is  paid,  the  premium  represents  the  share  which 
the  insiu-er  should  contribute  towards  the  eaqieDse,  manage 
ment  and  profit  of  the  busiliess,  leaving  with  the  company  a 
sum  for  investment  which,  according  to  the  mortality  tables 
and  the  Insurance  Law,  will  produce  a  sum  sufficient  to  meet 
the  policy  at  its  probable  maturity.  Lceses  are  payable  from 
the  accumulated  savings  of  the  various  policies.  If  the 
insured  Uves  the  ordinary  e^qpectation  of  life,  his  beneficiary 
receives  the  amount  paid  in  by  him,  with  interest  compounded, 
less  the  deductions  mentioned. 

A  life  annuity  operates  in  the  reverse  way;  the  company 
takes  from  the  insured  a  single  payment,  in  that  respect  it 
being  wbstajxtially  like  a  single  premium  life  policy.  Hie 
company  treats  thd  sum  to  be  paid  as  the  basis  of  its  policy, 
retiurning  to  the  benefieilLry  during  his  life,  in  regular  pay- 
ments as  iMTovided  by  the  policy,  such  sums  as  the  initial 
payment  may  justify.  The  payments  to  be  made  by  tibe  com- 
pany depend  upon  the  life  of  the  person  making  the  paymait, 
or  the  annuitant  mentioned,  so  that  payment  in  either  case 
depends  upon  a  human  life.  The  company,  in  ^ther  case,  for 
a  consideration,  agrees  to  make  certain  payments  diuing  the 
life,  or  at  the  end  of  life.  The  risks  are  substantially  alike, 
but  the  manner  in  which  the  company  coiX4>utes  and  pays  the 
value  of  its  contract  is  arrived  at  in  different  ways.  In  effect, 
under  the  law,  an  insurance  4soiopeJiy  is  a  savings  institution 
which  uses  the  trust  funds  committed  to  it  for  the  payment 
of  the  life  policy  to  the  insured  or  f<M*  the  Uf e  annuity  to  the 
annuitant.  In  either  case  it  is  paid  for  the  life  nAi.  Hie 
Legislature,  with  reason,  considered  the  business  of  granting 
annuities  as  a  life  insurance  business  and  the  coosidwatioii  for 
it  a  premium. 

The  company's  original  source  of  inoosme  is  its  premiums. 
Its  rents,  its  interest  and  dividends  are  mere  incidents  arising 
from  the  premiums,  and  represent  the  earnings  on  such  pre- 
Doiums,  and  for  that  reason  are  not  taxed. .  But  the  premium, 
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the  only  soaree  from  whidi  the  company  can  derive  an  original 
income,  is  by  the  Tax  Law  intended  to  be  taxed. 

We  are  not  particularly  interested  in  the  exact  form  of 
expression  or  the  exact  meaning  of  a  word  in  a  statute.  We 
are  always  interested  in  the  legislative  intent,  and,  when  that 
intent  is  plain,  it  is  easy  to  read  the  language  used,  giving  it, 
so  far  as  may  be  without  violence,  even  at  the  expense  of 
correct  expression,  its  clearly  intended  meanings  The  words 
are  forms  only  intended  tp  convey  the  meaning,  and  the  words 
mean  what-  the  statutory  intent  requires,  unless  the  positive 
words  of  the  statute  exclude  such  construction.  The  word 
"  premium,^'  when  we  know  the  legislative  intent  from  the 
general  purport  of  the  law,  may  a?  well  cover  a  payment  for 
a  life  annuity  policy  as  for  a  life  policy.  The  Century  Diction- 
ary defines  it  as  /'  a  reward;  a  recompense  given  for  a  par- 
ticular action  or  line  of  conduct.  *  *  *  In  insuraiice, 
the  amount  paid  or  agreed  to  be  paid  in  one  sum  or  periodi- 
cally to  insurers  as  the  consideration  for  a  contract  of 
insurance."    I  favor  affirmance. 

CocHBAKE,  J.,  ooneura 

DeteroBJsiaitioii  adnuUed,  and  matter  remitted  to  the  Com*- 
miflsioii  for  its  further  consideration,  with  fifty  dollars  costs 
axid  disbursements. 


N^LUE  A.  Houlihan,  Respondent,  v.  S.  Bolton's  Sons, 

Appellant. 

Third  Department,  September  8,  1920. 

Prindpai  and  agont  —  eyidence  of  husband's  agency  to  make  agree- 
ment with  landlord  binding  wife  as  tenant. 

In  as^^ction  toroDwer  oti  llM.'acntome&t  of  the  defendant  gaavanteeuig  the^ 
pa^rm^nt  of  rent  reserved  ia  a  lease  it  is  error  to  refuse  to  allow  I2ie 
defendant  to  show  that  the  plaintiff,  through  her  husband  as  her  agent, 

.  agreed  that  a  holding  over  by  the  tenant  should  not  be  considered  as  a 
renewal,  where  it  appeared  that  the  only  business  the  lessee  did  with 
tbe  plaiiitiff  was  when  she  signed  the  lease  and  all  negotiations  were  with 
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her  hnsbaad,  who  eoileoted  all  the  rent  and  made  n^Mms*  Uiider  the 
oiroumstanoes  the  eadstenoe  of  the  ageiicy  was  a  queetiop  of  CBOtaDd  iM 
eyidenee  precluded  was  oompetent  on  that  queBtkm. 

Appeal  by  the  defendant,  S.  Bolton's  Sons,  from  a  judgment 
of  the  Supreme  Coiu't  in  favor  of  the  plaintiflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  Saratoga  on  the  5th  day  of 
December,  1919,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Saratoga  Trial  Term,  the  jury  having  by' consent 
of  the  parties  been  discharged. 

The  opinion  of  the  Trial  Term  is  reported  in  Houlihan  v. 
BolUm's  Sons  (109  Misc.  Rep.  325). 

Thomaa  P.  Phelan,  for  the  appellant. 

Thomas  O^Connor  [Oeorge  E.  O'Connor  of  counsel),  for  the 
respond^it. 

KiLET,  J.: 

On  the  27th  day  of  May,  1913,  the  plainti£f,  by  an  instrument 
in  writing,  leased  her  hotel  or  saloon  property  in  the  village 
of  Waterford,  Saratoga  county,  N.  Y.,  to  Peter.  Smith  for'  a 
term  of  five  years;  with  the  privilege  of  renewing  the  lease  for 
fiye  years.  The  defendant  guaranteed  the  payment  of  the 
rent  reserved  in  said  lease.  Smith  eontimied  in  possession 
until  July  28  or  29,  1918,  a  month  over  the  time  speoified  lor 
the  termination  of  the  five  years'  lease.  There  can  be  no 
quarrel  with  plaintiff's  contention  that  such  holding  over  oper- 
ated as  a  renewal  of  the  lease,  unless  such  holdi^ig  over  waa 
the  result  of  an  agreement  between  plaintiff  and  Smith  that  he 
should  occupy  the  premises  for  that  month  without  bdng 
obligated  as  one  holding  over.  Defendant  and  Smith  claim 
that  the  occupation  for  the  month  of  July  only  was  pursuant 
to  such  an  £^eement.  Defendant  repeatedly  tried,  up<m  thci 
trial,  to  prove  SMch  an  agreement  made.witii  plaintiff  through 
her  husband;  such  evidence  was  objected  to  by  plaintiff 
upon  the  ground  that  plaintiff's  husbuid  was  not  her  agent; 
The  objection  was  sustained  and  defendant  was  uhable  to 
prove  it  because  of  such  ruling.  The  only  business  the  lessee 
ever  did  with  plaintiff  was  when  she  signed  the  lease;  all 
negotiations  were  with  plaintiff's  husband,  and  he  did  all  ooUeot- 
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ing  of  rtats^  repairs;  etc.  Agency  was,  at  least,  a  question  of 
fact  and  the  evidence  preduded  was  competent.  It  was  com- 
petent on  the  question  of  agency.  (Badger  v.  Cook,  117  App. 
Div.  328.)  At  pagjB  330  of  the  opinion  we  find  the  following: 
"  It  was  also  error  to  exclude  the  conversation  between  plaintiff 
and  Pond  {agent]  in  reference  to  these  cattle  just  prior  to  their 
purdiase  from  the  defendant  [Cook].  This  conversation  was 
offered  for  the  purpose  of  proving  the  agency  of  Pond  in  respect 
to  the  cattle  and  should  have  bc^n  received  for  such  purpose.'' 
Had  the  enrideiioe  offered  by  defendant  been  received  there 
ean  be  no  question  bat  what  the  rule  laid  down  in  Danglas  v. 
N.  F.  €tenlred  ift  H.  B.  R.  R.  Co.  (105  App.  Div.  65)  would 
api^.  It  was  error  to  reject  thia  evidence;  its  purport  was 
vital  to  defendant's  case* 
The  judgment  should  be  reversed,  with  costs. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 


In  the  Matter  of  the  Application  of  Herman  Berkovitz 
and  Simon  Spiegel,  Appellants^  for  an  Order  Directing, 
that  the  Arbitration  Provided  for  in  the  Certain  Contract 
in  Writing  jBntered  into  Between  the  Petitioners  and  Arbib 
&  HouLBEBG,  Inc.,  Respondent,  on  November  14,  1919, 
Proceed  Pursuant  to  the  Provisions  Thereof  and  of  the 
Arbitration  Law. 

First  Department,  July  2,  1920, 

IrUtratlon  ^  atffi«iiM|it  to  Mrbllrat^  dlfl#E«iieM  arltinc  throuiA 
eoafkraet  of  sale  etavrtriMd  -^  rVbt  of  v^rtr  t0  incb  %gn%nmn^ 
to  rosoind  tbe  tanM  without  Uabilitx  —  Aibitrstioa  Lftw  apt 

rotroactiye. 

•  \ 

A  Mttlnwct  for  tti^ttdeand  pmhma^  of  hidat  to  be  of  vMaoA  apeMtd 
quaiititiefiE'Mid  weights*  ^nth  a  pto^isioii  thkt  QWms  in  n^pyrd  thareto 
'* shall  not.  inyaJidate  this  tonbraot,  but  shall  be  settled. amioabiy  or  by 
arbitration  in  Ne^  York  in  the  usual  manner;  in  no  ease  •an  the  goods 
be  left  for  the  seller's  account/'  provides  for  the  arbitration  of  an^  dis- 
pute whibli  may  arise  "between  tihe  parties  in  relation  to  the  goods, 
"wlietfatf  ft  4b6  a  question  of  quality  or  quantity  ddiyered  to  the  setter.    ;qIc 
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But  where  guoh  agreement  to  arbitrate  was  made  Mcee  the  Arfoitntion 
Law  weat  into  effeot  on  April  19, 1920,  Uie  agreement  was,  revocable  aA 
the  will  of  either  party  thereto  without  incurring  any  liability  save  as  the 
right  was  limited  by  sections  2383-2385  of  the  Code  of  Civil  Ptooedure, 
whether  the  submission  be  considered  to  have  been  made  infonnally  or 
under  said  Code. 

The  Arbitration  Law  which  went  into  effect  Apnl  l9,  1920^  is  not  reCro- 
active  and  has  no  application  to  an  arbitrati(»i  agreement  made  before 
said  date,  and  hence  either  party  to  such  agreement  may  refuse  to  submit 
to  arbitration  or  to  be  in  any  way  bound  thereby. 

Appeal  by  the  petitioners,  Henabn  Berkovitz  axid  another, 
from  an  order  ci  the  Supreme  Court,  made  at  the  New  Yctk 
Special  Term  and  eoit^ed  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  2d  day  of  June,  1920,  denying  a  motion 
for  the  appointment  of  an  arbitrator. 

Steckler  &  Weitzner  [David  Sleekier  of  counsel  and  EmU 
Weitzner  on  the  brief],  for  the  appellants. 

Prince  &  Nathan  [Sidney  J.  Loeb  of  counsel  and  Lean  M. 
Prince  on  the  brief],  for  the  reefpondent. 

Julme  Henry  Cohen,  amicue  cwrixB. 

DOWMNG,  J.: 

On  November  14,  1919,  at  the  city  of  New  York,  the  peti- 
tioners, composing  the  firm  of  Berkovitz,  Goldsmith  &  Spiegel, 
acting  by  their  duly  authorized  agent,  Bernstein  &  Frank,  Inc., 
entered  into  an  agreement  in  writing  with  Arbib  &  Hoidberg, 
Inc.,  for  the  sale  to  the  latter  corporation  of  about  19,000  Patna 
goatskins.  The  skins  were  divided  in  quantities  according  to 
grade  or  quality,  and  the  average  weight  per  500  skins;  13,800 
skins  were  to  be  '^  primes,"  whereof  6,000  were  to  weigh  550 
pounds.per  500  skins,  1,500  to  wagh  450  poundfiy  1,300  to  weif^ 
400  pounds,  2,000  to  weigh  700  pounds,  and  3,000  to  w^^  875 
to  900  pounds;  2,700  skins  were  to  be  "seconds,"  whereof 
200  were  to  weigh  1,050  to  1,100  pounds  per  500  skins;  500 
to  weigh  750  to  850  pounds,  and  2,000  to  w^gh  600  pounds; 
1,000  were  to  be '*  thirds;"  1,000, "  fourths;  "and  600,  "  kids." 
No  weights  were  specified  for  the  last  three  grades.  The 
agreement  contained  the  following  clause:  '*  Skins  to  be  the 
usual  quality  of  their  kind,  and  claims  in  regard  thereto  shall 
not  invalidate  this  contract,  but  shall  be  settled  amicably 
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or  by  arbitration  in  New  York  in  the  uaual  mauEBr;  in  no 
case  can  the  goods  be  left  for  the  sell^s  account.'' 

The  goods  arrived  in  the  port  of  New  York  on  April  13^  1020^ 
and  after  inq)ectid&  and  examination  were  rejected  by  the 
purchaser  as  not  in  accordance  wiUi  the  contract,  and  it 
refused  to  accept  them  and  to  pay  therefor.  Thereupon  the 
seOers  offered  to  submit  the  differences  between,  them  and  the 
purchaser  to  arbitration^  but  the  latter  refused  so  to  do,  and 
also  '^  refused  to  perform  said  contract  providing  for  arbitration, 
which  refusal  to  so  arbitrate  was  after  said  offer  was  made, 
and  the  r^usal  to  acc^t  said  goods  was  aft^  said  law  went 
into  effect." 

A  motion  was  thereupon  made,  based  upon  the  petition 
of  the  appellants,  that  an  order  be  made,  pursuant  to  the 
IMTovisions  of  the  Arbitration  Law,  directing  that  the  arbitra- 
tion provided  for  in  said  agreement  proceed,  and  that  the 
court  designate  and  appoint  an  arbitrator  or  umpire,  who  should 
act  under  the  said  contract  as  arfaitiator  with  the  same  force 
and  effect  as  if  he  had  been  specifieally  named  therein. 

The  answering  affidavits  set  forth  that  the  agreement  in 
question  was  made  before  the  Arbitration  Law  took  effect, 
and  that  there  was  no  proviaon  in  that  law  soaking  it  retro- 
active, so  as  to  apply  to  contracts  entered  into  brfore  that 
tune;  further,  that  the  provision  for  arbitration  referred  to 
the  quality  of  the  skins  only,  whereas  the  goods  were  of  different 
quantities  and  weights  from  those  provided  for  in  the  contract. 
It  is  alleged  that  variations  in  wdght  from  those  fixed  by  the 
agreement  are  important,  as,  if  the  skins  are  overwdg^t,  they 
are  taken  from  larger  and  oldor  sffiimah  and  are  inferior  in 
grade.  If  the  goods  are  tmderweight,  they  are. also  iitferior. 
On  inspection,  it  is  claimed  to  have  been  found  that  the  goods 
wero  so  inf  ^<»r  as  to  be  unmerchantable^  A  detailed  list  of 
tJie  weights  of  the  various  grades  of  skins,  as  found  on 
inspection,  is  annejced  to  the  affidavit. 

The  learned  court  at  Special  Term  denied  tiiie  motion,  upoh 
the  ground  that  the  agreement  for  arbitration  refared  only 
to  the  quality  of  the  skins,  and  did  not  include  other  questions 
in  dispute  between  the  parties.  I  think  this  was  erroQeou& 
A  fair  interpretation  of  the  provision  in  question  is  that  it 
provided  for  tlie  arbitration  of  any  dispute  whidi:  might  arige 
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betweeu  the  paitieB  in  relation  to  the  goods.  It  0i»t.  declares 
that  the  sMns  contracted  to  be  aold  weire  to  be  the  usual 
iqtiaEty  of  their  kind.  It  next  pTovides  tibat ''  c]aii](td  ia  T0BPixd 
theretb  "  shall  be  settled  amicably  or  by  adrUtcation*  Tl^e 
"  thereto  ^'  should  not  be  limited  to  "  quitlity; ''  it  refers  to 
the  subject  of  the  preceding  part  of  the  sentence^  ''  3kin3«" 
The  parties  thus  agree  that  the  skins. fujenished  shi^  be  tbe 
Usual  quality  of  the  kind  specified  in  the  agi^eememt;  .ajad  tjiat 
any  claim  that  may  be  made  in  relation  to  the  akina — thai  isj 
for  their  failure  to  comply  in  any  particular  with  the  eox<triM3^ 
requirements  — r  diall  not  invalidate  the  coati^t,  but .  such 
claims  shall  be  settled  amicably  or  by  arbitration  in  N^w 
York  in  the  usual  mannier.  Thia  initaipretation  v^  (mj^nned 
by  the  final  clause:  ''in  no  ease  ean  the  goods  be  left  fear 
the  sdler^B  account.'^  This  applies,  no  matter  whAt  the 
objection  to  their  defects  may  be.  Thud  the  sotitenee  wth 
latently  refers  to  skins,  not  merely  to  the  quality  them>f, 
and  provides  for  arbitration,  no  matter  what  the  ground  foi^ 
rejection  of  the  goods  maiy  have  been»  '•  '    . 

llie  agreement  thus  providing  for  ajrbitotaticm  in  D^ew  Yprk 
''  in  the  u^ual  manner,"  hoW  was  it  to  be  effectuitted?  At 
the  time  the  contract  between  the  parties  waa  executed,  whether 
iln  agreement  to  arbitrate  was  made  informally  or  pursuant 
to  the  provision  of  chapter  17,  title  8,;  of  the  CodQ  of  Ciyji 
Procedure  (§§  2365-2386,  indusire),  such  agreepotent  wa9 
revocable  at  the  will  of  either  party  thereto,  without  iu^urrinp 
any  liability  tharefor,  save  as  the  right  was  limitjed  by  section* 
2383,  2384  ss^  2385  of  the  Code  of  Civil  Procedure,  in  the  case 
of  submission  to  arbitration  under  that  titled  It. hap  always 
been  the  established  law  of  this  State  that  a0ne$ilient$  ij^ 
advance  to  oust  its  courts  of  jxuisdiotioti  81*6:  a  nullity,  and 
entirely  illegal  and  void.  This  principle  foutidi  its  latest 
complete  and  unequivocal  acceptance  in  the  Court  of  Appe^lb 
in  Meacham  v.  JamestovmyF.  &  C.  R,  JB.  Ca*  (211 N.  Y.  346). . . 

When  the  agreement  in  question  was  made>  tber^0re,  the 
arbitration  elac^e  therein  contained  was  revocable:  at. any 
time  by  either  party,  without  incurring  any  liability  by  so 
doing.  ITie  purchaser  had  a  right,  under  tbe  laws  of  this 
State/  to  refuse  to  submit  to  arbitration  or  to  be;  in  any  way 
botmd  thereby. 
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The  Arbitaatiiffi  hm  iQomol.  LawB,  dhap.  72;  La^  of  1920, 
chap.  276)  boeanne  a  law  Aptil  IQ,  1900.  This  wm  after 
the  making  of  tbd  agreement  betlvreea  the  parties  and  tiie 
arrival  of  the  gooda,  but  before  thdr  rejeetion*  Under  that 
law^  it  ia  provided  by  aeetion  2:  "  A  provision  in  a  written 
contract  to  de^Ue  by  arbitration  a  controversy  thereafter 
arising  between  the  parties  to  the  cantract,  or  a  subnussion 
hereafter  eotored  into  of  an  existing  controversy  to  arbitration 
pursuant  to  title  eighth  of  chapter  seventeen  of  the  Code  of 
Civil  Procedure,  fihtJl  be  vatid>  eciforcSble  axid  irrevocable, 
save  upon  such  grounds  as  exist  at  law  or  in  equity  for  the 
revooatiicm  d  any  e<mtra^." 

By  section  7,  sections  2383,  2384  and  2885  of  the  Code  of 
Civil  Procedure  are  repealed.  Section  3  provides  a  method 
for  enforcing  agreements  to  arbitrate,  under  which  the  applica- 
tion now  before  us  was  made.    It  begins  as  follows: 

'*  Remedy  in  case  of  default.  A  party  aggrieved  by  the 
failure,  n^ect  or  refusal  of  another  to  perform  under  a  con- 
tract or  subnaission  providing  for  arbitration,  described  in 
section  two  hereof,  may  petition  the  Supreme  Court,  or  a  judge 
thereof,  for  an  order  directing  that  such  arbitration  proc^d  in 
the  manner  provided  for  in  such  contract  or  submission." 

It  is  tirged  that  the  Arbitration  Law  is  unconstitutional, 
because  it  destroys  the  right  to  a  trial  by  Jury.  But  I  do  not 
find  that  question  presented  here,  ae  m  my  opinion  the  Arbi- 
tration Law  should  not  be  so  construed  as  to  be  retroactive. 
It  purports  to  apply  to  ^*  a  provision  in  a  written  contract  to 
settle  by  arbitration  a  controversy  tiiereafter  arising  between 
the  paaiieB  tp  the  contract,"  and  '^  a  submission  hereafter 
entered  into  of  an  existing  controversy  to  af  bitnti<»L  pursuant 
to  title  eight  of  chapter  seventeen  of  thei  Code  of  Civil  Pro- 
cedure." The  fair  and  reasonable  construction  of  the  law,  it 
eeems  ter  me,  is  that  it  was  ixrtended  to  apply,  and  does  apply, 
only  to  contracts  and  submissdons  which  alike  were  made 
after  the  date  of  its  passage.  To  hold  otherwise  would  be  to 
attribute  to  the  Legislatm-e  an  intent  to  deprive  one  party  to 
an  agreemait  of  his  absolute  right  to  terminate  it  at  will,  to 
g^ve  to  the  other  party  an  irrievocable  ri^t  where  Uieretofore 
it  was  revocable  at  the  will*  of  the  other  party,  and  to  create  a 
new  remedy  for  the  enforcement  of  this  new  right. 
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Such  a  reeult  should  not  be  deemed  to  have  been  intended 
by  legislative  action,  without  dear  and  dastinet  language  to 
that  effect,  and  I  am  unable  to  find  sudi  language  in  the  new 
law.  The  genoal  rule  is  that  statutes  are  to  be  construed  as 
prospective  only,  and  that  it  takes  a  clear  expression  of  1^ 
legislative  purpose  to  justify  a  retroactive  application.  (JacO" 
buB  v.  Colgate,  217  N.  Y.  240.) 

I  am  of  the  <^pinion,  therefore,  that  the  ArlHtmtion  Law 
does  not  apply  to  provisions  for  arbitration  under  the  laws  of 
this  State,  contained  in  a  written  oonteact  executed  prior  to 
the  enactment  of  that  law. 

The  order  appealed  from  should  be  affirmed,  with  tm  doDars 
costs  and  disbursements. 

Clabee,  p.  J.,  Paos  and  Greenbaum,  JJ.,  concur;  Smith^  J., 
concurs  in  the  result,  on  the  ground  that  the  petition  does  not 
specifically  allege  defect  in  quality  or  refusal  to  arbitrate  any 
difference  upon  such  defect. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Annie  Epstein,  Respondent,  v.  Rebecca.  WsBBEiiOvaKT, 
Individually  and  as  Trustee  imder  the  Last  Will  and  Testar 
ment  of  Jacob  H.  Wbbbelovskt,  Deeeaded,  and  Othei?, 
IMendants,  Impleaded  with  Abraham  Werbelovsky  and 
Others,  Individually  and  as  Executors  of  and  Trustees 
under  the  Will  of  Jacob  H.  WEBB£U)vaKT,  Deeeased,  and 
Others,  Appellants. 

Second  Deparfanent,  October  8, 1920. 

WUla^tastamenUiT  trust  for  benefit  U  Infante  with  e|>tlo&  to 
purchase  by  other  children*of  testfttor  —  when  power  of  alienation 
not  iUegaUy  euspended  —  iUegal  accumulation  of  income  —  when 
iUegal  proTieion  may  be  eliminated  from  wiU  without  avoiding 
trust. 

A  testator  left  real  estate  Sn  trust  for  the  benefit  ot  two  infant  children  to 
be  paid  with  all  accumulations  of  interest  thereon  when  the  younger  of 
the  two  should  reach  majority,  when  there  was  to  be  an  equal  division 
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between  them.  It  was  further  provided  that  when  the  younger  of  said 
two  ehildren  should  reach  majority  the  trustees  were  to  convey  the 
premises  to  other  children  of  the  testator  or  to  such  of  them  as  might  be 
living,  provided  that  they  should  pay  to  the  trustees  a  certain  sum  in 
consideration  of  the  conveyance,  but  that  if  they  should  fail  to  make 
such  payment  within  ninety  days  after  the  younger  of  said  infants  should 
reach  hia  majoritj,  the  trostees  were  to  convey  the  premises  to  said  infants 
or  to  the  survivor  of  them  withoiut  condition  or  limitation  of  any  kind, 
share  and  share  alike.  It  was  further  provided  that  should  both  of  said 
infants  die  before  reaching  majority,  the  .trust  should  at  once  cease  and 
determine  and  the  property  be  devised  equally  to  the  other  children  of 
the  testator.  The  sum  which  the  chOdren  who  were  given  an  option  to 
puroihafle  might  pay  to  the  trustees  was  to  be  divided  equally  between  the 
infant  children  sliould  ^  option  be  ewKomd> 

HM,  that  the  devise  was  not  invalid  either  becaiise  of  the  ninety-day  interval 
for  the  option  to  purchase  given  to  the  adult  children  of  the  testator  or 
because  if  one  of  the  infants  should  die  before  reaching  majority  there 
would  be  no  disposition  of  the  corpus. 

Ther^  w«m  no  uidawful  suspenaicMi  of  the  power  of  alienation  because  when 
the  younger  of  the  infants  reached  majority  he  cooM  join  with  the  other 
ehildrm  who  had  the  option  to  purchase  in  giving  a  deed  which  would 
pass  an  immediate  fee  in  possession,  afi  at  that  time  the  grantors  would 
all  be  of  adult  age. 

Moreover,  under  such  will  the  trustees  have  power  to  convey  and  the  absolute 
power  of  alienation  is  susiwnded  only  when  there  are  no  persons  in  bdng 
by  whom  an  absolute  fee  In  poMeB^oak  can  be  oonveyed.  Thus  where 
there  aie  living  persons  who  ha/vh  unitedly  the  entire  tight  of  ownership, 
there  is  no  suspension. 

There  was  no  intestacy  in  case  the  younger  of  the  infants  died  before  majority, 
as  in  that  case  the  whole  estate  passed  to  the  survivor  and  at  the  majority 
of  the  survivor  the  trust  terminated. 

However,  the  accumulation  of  income  for  one  of  the  infiants  for  six  years 
after  attainaog  her  majority  is  iUegai,  but  is  void  only  as  to  accumulations 
beycoid  h^  minority,  and  this  .incidental  illegid  accumulation  may  be 
eliminated  from  the  will  without  avoiding  the  whole  trust. 

Appeal  by  the  defendauts,  Abraham  Werbelovdcy  and 
others,  individually  anias  executors  and  trustees,  etc.,  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff  and  certain  of  the  def endants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  31st  day  of  October, 
1919,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  King|3  County  Special  Term,  in  which  it  was  held  that 
excepting  directions  to  pay  debts  and  leg^ies,  the  deceased 
had  died  intestate. 
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The  will  had  before  been  admitted  to  probate  aft»  a  con- 
test. {Epstein  v.  Werhehvsky,  167  App.  Div.  942;  2W  N.  Y. 
658.)  In  the  present  ease  the  court  at  Special  Term  had  held 
invalid  the  trust  provisions  set  out  in  the  3d  paragraph  of 
the  will.  Certain  Brooklyn  real  estate  was  put  in  trust  for 
the  benefit  of  the  younger  children,  Howard  and  Tessiej  to  be 
paid  with  all  the  accumulations  of  interest  thereon  when  the 
younger  of  them  shall  have  reached  the  age  of  twenty-one 
years,  when  there  should  be  an  equal  divisipn  between  them. 
The  will  then  provided: 

"  When  the  younger  of  my  said  two  children  shall  have 
reached  the  age  of  twenty-one  years,  then  I  direct  the  Trustees 
herein  named,  to  convey  the  said  premises  No.  76  Graham 
Avenue  and  No.  50-52  Moore  Street  to  my  three  sons  Charles 
Werbelovsky,  Abraham  Werbelovsky  and  Benjamin  Wer- 
belovsky  or  to  such  of  them  aa  may  be  living,  pxivided  that  my 
said  sons  shall  pay  to  such  Trustees,  as  consideration  for  such 
conveyance,  the  sum  of  Twenty-five  thousand  ($25,000) 
Dollars  over  and  above  the  present  mortgage  liens  .on  said 
premises;  and  on  such  payment  being  made  my  sons  shall 
become  the  absolute  owners  of  saad  premises.  If  my  said 
sons  shall  fail  to  make  such  payment  within  ninety  daye-aft^ 
the  younger  of  my  taaid  two  children  Howard  Werbelovsky  and 
Tessie  Werbelovsky  shall  have  reached  the  age  of  twenty-one 
years,  then  I  direct  that  my  Trustees  shall  convey  the  said 
premises  to  said  Howard  Werbelovsky  and  Tessie  Werbelovsky, 
or  to  the  survivor  of.  them,  if  one.be  dead,  to  be  their  own  prop- 
erty absolutely  and  forever,  without  conditions  or  limitations 
of  any  kind  to  be  held  by  them  as  tenants  in  common  share 
and  dhiare  alike.  * 

"  Should  both  my  said  son  Howard  and  my  da^ghter  Tesae 
;  die  before  reaching  the  age  of  twenty-one  years,  then  the  said 
trust  hereby  created  shall  at  once  cease  and  determine,  and 
the  said  real  property,  in  such  case  I  give  devise  and  bequeath 
to  my  sons  Abraham  Werbelovsky,  Charles  Werbelovsky  and 
Benjamin  Werbelovsky  to  be  equally  divided  between  them, 
share  and  share  alike,  absolutely  without  conditions  or  limitar 
tions  of  any  kind. 

"  If  my  said  sons  shall  exercise  the  right  hereby  granted  to 
them,   and   shall   purchase   the   real  property   hereinbefore 
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described  lor  the  eonsida«itiaa  herein  fixed  and  shall  pay  to 
the  said  TrudkeeB  said  sum  of  Twenty-five  thousand  ($25,000) 
DoUaiSy  then  my  said  Trustees  shall  divide  said  sum  between 
my  two  children  Howard  Werbelovsky  and  Tessie  Werbelovsky, 
equally  share  and  duire  aJike.  But  if  one  of  my  said  twil 
ohiildrelii  shall  be  dead,  then  sakl-  entire  amount  ^all  go  end 
be  payable  to  the  survivor/' 
The  conclusion  thM  this  trust  was  invafid  was  based  upon 

(1)  the  ninety  days  interval  for  the  option  to  purchase;  also 

(2)  from  an  info'^oe  that  if  Howard  died  before  twenty^ne^ 
aiKl  Tessie  dionki  live,  the  corpus  would  be  lef t  improvided  for. 
The  testamentary  dispositions  were,  therefore,  set  aside,  and 
a  partition  sale  directed.  (Reported  108  Misc.  Rep.  214.) 
The  eKcicutar^  and  the  defendants  >Sarah,  Bessie  and  Lillian 
Werbdovdi^  appealed  to  this  oomrt. 

Wittard  BarUett,  for  the  appellants. 

Latm  J.  AUhrug^  for  the  plaintiff,  respondent. 

WiUiam  Liebennan,  guardian  ad.  litem  [Louis  Marshall  of 
counsel],  for  the  respondents  Tessie  and  Howard  Werbelovsky. 

PUTDTAM,  J.:. 

The  main  purpose  of  this  trust,  was  to  secure  to  these  twb 
minam  the  jjocome  of  this  proi>erty.  The  di£Giculty  arises 
''  when  the  yoimger  of  my  said  two  children  shall  have  reached, 
the  age.  of  twenty-one."  Then  the  tcrustees  ane  to  sell  the  two 
properties  in  fee  to  the  three  brothers  named.  The  nin^. 
days'  option  was  regarded  as  coudtituting  the  violation  of  the 
rule  against  perpetuities. 

During  the  infancy  of  Howard,  the  younger  of  the  two, 
there  is  no  improper  suspension  of  the  power  of  alienation. 
The  as9Utt)ed.  suspension  is  upon  his  reaching  the  i^  of  twenty- 
one.  Then  arises; this  option  to  purchase  at  $25,000;  failing- 
this,  the  two  yoimger  children  (or  the  smvivor)  take  in  fee. 
Hence,  on  Howard's  reaching  twenty-one,  he  with  Tessie 
(who  would  be  older)  could  lawfully  join  with  the  brothers 
Charles,  Abraham  and  Benjamin  in  giving  a  deed  which  would 
effectively  pass  title  in  fee  to  this  property.  The  grantors 
would  be  all  of  adult  age*  The  statute  which  provides  that 
an  infant's  real  property  or  his  interest  in  real  property  shall 
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not  be  sold,  contrary  to  the  provisioiis  of  a  will  by  which 
it  was  devi^ed  (Code  Civ.  Proc,  §  2357),  would  not  apply 
ait&c  the  parties  were  no  longer  infants.  The  trustees  have 
the  power  to  convey.  ''  The  absolute  power  of  alienation 
is  suspended,  when  there  are  no  persons  in  being  by  whom 
an  absolute  fee  in  possession  can  be  conveyed. -'  (Beai  Prop^ 
Law,  §  42.)  Hence,  it  follows  that  "  Where  tiiere  are  living 
parties  who  have  unitedly  the  entire  right  of  owna^ship,  the 
statute  has  no  appUcation."  (W^UHame  v.  Montgomery, 
148  N.  Y.  519;  Spitzer  v.  Sjritzer,  38  App.  Div.  436;  Wetts  v. 
Sevres,  117  id.  504;  191  N.  Y.  529;  ChapL  Busp.  Alien. 
[2d  ed.]  §§  3fr^3.) 

llxe  suggestion  that  in  case  of  Howard^s  death  the  eorpug 
of  the  estate  is  not  provided  for,  is  met  by  the  provisicm  Idiat 
on  the  death  of  either  child  the  whole  passes  to  the  survivor. 
Howard's  death  after  Tessie's  majority,  therefore,  would  end 
the  trust.  His  death  before  Tessie  had  become  of  age  would 
leave  her,  as  survivor,  to  take  the  whole,  and  at  her  majority 
terminate  the  trust. 

However,  an  acciunulation  of  income  for  Tessie  for  the  six 
years  after  she  should  reach  twenty-one  is  illegal.  But  that 
is  void  only  as  to  accumulations  beyond  her  minority  (Real 
Prop.  Law,  §  61,  subd.  3,  as  amd.  by  Laws  of  1915,  chap.  670), 
so  that  this  incidental  acciunulation  may  be  eliminated  without 
avoiding  the  trust. 

I,  therefore,  advise  to  sustain  the  trust,  and  so  to  reverse 
and  dismiss  this  partition  suit,  with  costs  to  appellants  in  both 
courts,  payable  out  of  the  estate. 

Jenks,  p.  J.,  Rich,  Putnam,  Blackmab  and  Kelly,  JJ., 
concur. 

Judgment  reversed,  and  partition  suit  dismissed,  with  costs 
to  appellants  in  both  courts,  payable  out  of  the  estate. 
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The  Valley  Farms  Company  of  Yonkers,  Respondent,  v. 
City  of  Yonkers,  Defendant,  Impleaded  with  County  of 
Westchester,  Appellant. 

Second  Department,  Gotober  8,  1920. 

Taxation  —  municipal  corporations  —  aasessment  for  eonstructioxi 
and  maintenance  of  Bronx  Valley  sewer  —  constitutional  law  — 
chapter  646  of  Laws  of  1917  constitutional  —  authority  of  Legis* 
lature  under  tasing  power. 

It  is  oomi>etent  for  the  Legislature,  under  the  taxing  power,  to  determine 
the  area  of  property  benefited  by  a  munioipal  improvement  for  the  purpose 
of  establishing  a  tax  district,  unless  it  is  arbitrary  and  wholly  unwananted^ 
a  flagrant  abuse,  and  by  reason  of  its  arbitrary  oharaoter  a  eonfisoatdon 
of  particular  property. 

The  property  owners  within  the  area  of  such  assessment  are  not  entitled 
to  be  heard  upon  the  question  of  the  creation  and  limitation  of  the  district, 
but  they  are  entitled  to  be  heard  upon  the  apportionment  of  the  taxes 
within  sueh  distriot. 

It  is  oompetent  for  the  Legislature  to  create  a  tax  district  for  the  purpose 
of  raising  money  to  pay  for  munioipal  improvements  already  made,  and 

.    likewise  to  substitute  one  tax  district  for  another. 

The  Legislature  may  determine  the  basis  of  assessment,  that  is  to  say, 
whether  it  shall  be  on  area,  on  value,  on  location  with  reference  to  improve- 
ment, or  on  any  other  reasonable  basis  that  the  Legislature,  in  the  exercise 
of  its  disoretion,  deems  to  be  just  and  equitable. 

Under  the  rules  aforesaid,  ihe  Legislature  had  constitutional  power  after 
the  Bronx  Valley  sewer  had  been  completed  under  the  authority  of  chapter 
646  of  the  Laws  of  1905,  as  amended,  to  enact  chapter  646  of  the  Laws 
of  1917,  establishing  a  tax  district  and  prescribing  a  method  of  levying 
a  tax  to  meet  the  oost  of  said  construction  and  the  maintenance  of  said 
sewer,  although  the  original  district  of  assessment  under  the  act  of  1905 
did  not  indude  the  plaintifPs  land  which  was  included  by  the  act  of  1917, 
if  in  fact  sueh  land  will  receive  benefits,  however  slight,  of  such  sewer  by  tibs 
construction  of  a  trunk  sewer  leading  thereto. 

The  owner  'whose  lands  were  included  in  the  assessment  district  by  the 
act  of  1917  has  not  been  denied  an  opportunity  to  be  heard  by  reason 
of  the  fact  that  the  Legislature  adopted  the  assessment  rolls  of  local 
\  in  cities  and  towns  wholly  or  partly  within  the  dietriot. 


Appeal  by  the  defendant,  the  County  of  Westchester^  from 
an  interlocutory  judgment  of  the  Supreme  C!ourt  ia  favor  of 
App.  Div.—  Vol.  CXCm.       28  ^         . 
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the  plaintiff;  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  7th  day  of  January,  1920,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  Westchester  Special 
Term,  overruling  the  demurrer  interposed  by  said  defendant 
to  the  complaint. 

William  A.  Davidson,  County  Attorney  [Checks  Af.  Carter, 
Depviy  County  Attorney,  with  him  on  the  brief],  for  the 
appellant* 

Robert  C.  Beatty  [Roger  H.  Anderson  with  him  on  the  brief], 
for  the  respondent. 

Blackbcar,  J.: 

The  plaintiff  herein  seeks  to  have  adjudged  void  and  can- 
celed of  record  certain  assessments  against  its  property, 
levie<i  for  the  purpose  of  paying  for  the  construction  and 
nxaintenance  of  the  Bronx  Valley  sewer,  And  this  necessarily 
involves  the  constitutionality  of  certain  provisions  of  chapter 
646  of  the  Laws  of  1917,  which  estabhshed  a  tax  district 
including  the  property  of  the  plaintiff  and  prescribed  a  method 
of  levying  a  tax  to  meet  the  cost  of  the  construction  and 
maintenance  of  the  sewer. 

When  the  act  mentioned  was  passed,  the  sewer  had  already 
been  completed  and  was  in  operation.  It  was  built  under 
chapter  646  of  the  Laws  of  1905  and  the  acts  amendatory 
thereof  and  supplementary  thereto.  Pursuant  to  the  act  of 
1905,  a  district  of  assessment,  which  did  not  include  plaintiff's 
land,  had  been  established  by  the  conunissioners,  and  the 
Legislatujre  by  the  act  of  1917  substituted  in  its  place  another 
district,  created  and  bounded  by  the  L^slature  itself,  which 
did  include  plaintiff's  land.  The  plaintiff  claims  that  its  prop- 
erty is  not  benefited  by  the  sewer;  that  the  method  of  assess- 
ment is  not  in  accordance  with  bend^ts;  that  no  hearing  is 
given  on  the  apportionment  of  the  tax,  and  that,  therefore,  in 
its  application  to  plaintiff's  land  the  act  violates  the  Con- 
stitution of  the  State  of  New  York  (Art.  1,  §  6)  and  section  1 
of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  in  that  it  takes  plaintiff's  property  without  due  process 
of  law  and  denies  to  it  the  equal  protection  of  the  law.       t 
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It  18  alleged  in  libe  complaint  that  the  sewer  aheady  con- 
rtrueted  is  so  lociU^ed  that  oidy  a  poitioiii  of  the  property  in 
the  valley  where  plaintiff's  property  lies  has  access  to  it,  and 
that  the  remainder  of  such  property  can  have  access  only  by 
the  construction^  at  an  expense  of  9300,000,  of  a  trunk  sewer 
leading  thereto;  and  that ,  therefore,  the  act  of  the  Legislatuie 
in  including  such  land  within  the  tax  district  is  arfoitiwry, 
unjust,  and  not  justified  by  the  benefits  that  the  land  receives 
*rom  the  sewer. 

The  plaintiff  also  claims  that  the  adoption  of  the  assessment 
rolls  of  the  cities  and  towns  wholly  or  pardy  in  the  district  is 
beyond  the  power  of  the  L^slature,  in  that,  fir^  the  parties 
are  not  given  an  opportunity  to  be  heard,  and,  seeandj  that 
such  assessment  bears  no  relation  to  the  benefit  that  the 
different  parcels  of  land  received  from  the  seWer. 

Many  decisions  have  been  rendered  by  courts  of  last  resort, 
of  tlie  State  of  New  York,  of  otiber  States,  and  of  the  United 
States,  upon  the  questions  involved  In  this  appeal*  I  shall 
not  attCTQpt  the  burden  of  analyzing  them,  but  diall  confine 
myself  to  stating  the  principles  that  I  deem  to  be  estabhshed. 

It  is  competent  for  the  Legislature,  und^  the  taxing  power, 
to  detettnine  the  area  of  property  benefited  by  the  impro^^e- 
ment,  for  the  purpose  of  estabUshing  a  tax  district,  unless,  as 
is  said  in  Brari^Gm  v*  Busk  (251  U-  S.  183),  it  is  "  arbitrary 
and  wholly  unwarranted,"  ^^'^  a  flagrant  abus6,  and  by  reascoi 
of  its  arbitrary  character  is  m^e  confiscation  of  particular 
property/" 

The  property  owners  within  the  area,  of  asseeOTa«it  are  not 
entitled  to  be  heard  upon  the  question  of  the  creation  and 
limitation  of  the  district,  but  they  are  entitled  to  be  heard 
upon  the  apportionment  of  taxes  within  such  district. 

It  is  competent  for  the  L^islatUre  to  create  a  tax  district 
for  the  purpose  of  raising  money  to  pay  for  improvementp 
already  made^  and,  likewise,  to  substitute  one  tax  diskict  for 
another. 

The  Legislature  may  also  determine  the  ba^  of  assessmtet^ 
whether  it  shaQ  be  on  area,  on  value,  on  location  with  referr 
ence  to  the  improvement,  or  on  any  other  reasonable  basis 
that  the  Legislature,  in  the  exercise  of  its  discrd;ion,  deems  to 
be  just  and  equitable. 
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I  believe  that  these  principlee  are  established  by  the  diBci- 
aions  of  the  courts  and  find  expression  in  the  following  eases: 
Oast  Realty  Co.  v.  Schneider  Granite  Co.  (240  U.  S.  56);  Hauek 
V.  LiiOe  River  District  (239  id  254);  Mylee  Salt  Co.  v.  Iberia 
Drainage  Diet.  (Id.  478) ;  Woffner  v.  Baltimore  (Id.  207) ;  SeatOe 
V.  KeUeher  (195  id.  351);  Spencer  v.  Merchant  (125  id.  346); 
Hancock  v.  City  of  Muskogee  (250  id.  454);  Matter  qf  Trustees 
cf  Union  CoUege  (129  N.  Y.  308) ;  Stuart  v.  Palmer  (74  id.  183) ; 
New  York  Central  &  H.  R.  R.  R.  Co.  v.  City  of  Rochester  (129 
App.  Div.  805;  affd.,  198  N.  Y.  670);  Webster  v.  Fargo  (181 
U.  S.  394);  People  ex  rel  Scott  v.  Pitt  (169  N.  Y.  621). 

The  complaint  concedes  that  all  the  land  lyixig  within-  th^ 
boundaries  of  the  tax  district  aa  established  by  the  act  of 
1917  has  now,  or  may  by  the  construction  of  a  trunk  sewer 
have  access  to  the  outlet  sew^  fonning  part  of  the  so-called 
Bronx  Valley  sewer.  There  is,  therefore,  a  basis  for  the 
exercise  of  the  legislative  discretion  in  including  this  land 
within  the  tax  district.  It  is  not  arbitrary,  wholly  unwar- 
ranted, or  a  flagrant  abuse  resulting  in  the  confiscation  of  the 
phdntijS's  property,  to  determine  that  this  land  is  benefited 
by  the  existence  of  the  sewer.  It  may  be  that  a  court  would 
not  reach  the  same  conclusion  aa  the  Legislature,  and  that 
the  benefits  conferred  upon  this  portion  of  the  district  are  much 
less  than  upon  other  portions.  Conceding  thia,  th^e  never^ 
theless  is  a  substantial  basis  for  the  exaxsiae  of  the  legislative 
discretion;  and  notwithstanding  the  constitutional  hmitations 
that  the  United  States  Supreme  Coiu*t  in  its  recent  decisions 
has  placed  upon  the  legislative  power  to  include  property 
within  the  limits  of  a  tax  district,  the  facts  allied  in  the 
complaint  do  not  show  that  the  Legislature  has  passed  beyond 
the  constitutional  limits  of  its  power  in  this  respect. 

Under  the  authorities  cited,  the  Legislature  has  undoubted 
power  to  prescribe  the  method  imder  which  the  assessment 
shall  be  laid  fear  the  purpose  of  taxation.  In  this  case  it  is 
based  on  value,  as  shown  by  the  assessment  rolls  of  the  cities 
and  towns  wholly  or  partly  within  the  sewer  district.  The 
plaintiff  claims  that  equal  protection  of  the  law  requires  that 
the  assessment  should  be  laid  on  some  basis  other  than  valu^ 
for,  it  says,  it  is  imjust  that  improved  property  should  be 
assessed  on  the  value  of  the  improvements.    I  can  imagine 

•Digitized  by  VjOOQIC 


Vallby  Farhs  Oo.  v.  CSm  or  YoNKxass.  457 

App.  Div.]  Second  Department,  Oetsober,  1900. 

BO  reRson  wbj  the  Le^bdature  should  not  decide  that  tibe 
a^sessmeat  may  be  properly  based  on  value,  and  I  thinik  it 
within  the  scope  of  legislative  power  to  decide  that  improved 
property  is  hmefited  as  well  as  unimproved  aeoovding  to  its 
value.  This  is  a  question  for  l^pdative  detecminatioi^  aiid  if 
I  thought  the  method  led  to  injustice,  which  I  do  not,  I  could 
not  substitute  my  judgment  for  that  of  the  Legislature. 

It  is  true  that  a  property  owner  has  the  constitutional 
right  to  be  heard  upon  the  apportionment  of  the  tax  as  between 
him  and  other  property  owners  within  the  district.  This 
apportionment  is  usually  delegated  to  some  commission  or 
board  which  has  quasi-judicial  powers,  upon  the  exercise  of 
which  the  property  owner  is  entitled  to  an  opportunity  to  be 
heard.  But  in  this  case^  by  adopting  the  assessment  rolls  d 
local  asseteors,  the  right  to  be  heard  as  to  the  proper  apportion- 
ment is  preserved,  not  only  by  necessary  implicaticMi,  but  by 
section  3  of  the  aot. 

Although  assessment  for  benefits  is  an  exercise  of  the  taxing 
power  whereby  the  unearned  increment  is  appropriated  to 
pay  for  the  improvement  that  created  it,  yet  there  is  a  certain 
analogy  between  the  constitutional  power  of  the  Legislature 
to  create  such  tax  district  for  the  purpose  of  assessment  for 
benefits  aad  other  tax  diatrieta,  ineludiiig  munieipalitias. 
The  power  of  the  Legislature  to  (totermine  the  boundaries  of 
cities  and  of  counties  is  unquestioned.  Withm  the  boimdaries 
of  the  city,  all  property  is  taxed,  whether  it  is  improved  or 
imimproved,  whether  it  lies  at  the  heart  of  the  business  district 
or  on  the  outskirts,  and  without  reference  to  the  extent  to 
which  it  may  participate  in  the  general  benefits  to  secure 
which  the  taxes  are  levied.  It  has  never,  so  far  as  I  know, 
be^i  held  that  it  is  imconstitutional  to  extend  the  limits  of  a 
city  so  as  to  include  property  which  the  owners  claim  is  not 
interested,  in  the  same  proportion  as  other  property,  in  the 
benefits  conferred  by  the  ^dstence  of  the  municipal  govern- 
ment. Neither  has  the  power  of  the  Legislature  to  select  the 
subjects  of  taxation,  providing  there  is  a  substantial  bom  for 
the  elassificatioa,  ever  been  successfully  ^allenged.  So  long 
as  parties  are  treated  alike  with  others  in  the  same  class,  and 
so  long  as  they  have  an  opporttmity  to  be  heard  upon  the 
apportionment  of  the  tax,  as  distinguished  from  the  creation 
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of  the  tax  district,  and  as  distinguished  from  the  claasifioatioD 
of  property  tiliat  is  to  bear  the  burden  of  taxation,  there  is  no 
room  for  valid  complaint. 

The  int^looutory  judgment  should  be  reversed,  with  costs, 
and  judgment  granted  sustaining  the  demurrer,  with  costs. 

'     Jenks,  p.  J.,  Mills,  Putnam  and  E^bllt,  JJ.,  concur. 

Interlocutory  judgment  reversed,  with  costs,  and  judgment 
granted  sustaining  the  demurrer,  with  costs. 


Ne^W  Yobi^  Consolidated  Railboab  Coscpant,  Bespondenii, 
t^.  Massachusetts  Bondinq  and  Insurance  CompArrr^ 
Appellant. 

Seoood  Department,  October  8,  1920. 

Insurance  —  policy  indemnifying  railroad  and  contractor  acainst 
liabUity  for  injuries  caused,  by  negUgence  —  UabiUty  of  insurer 
assuming  defense  of  negligence  action  against  railroad  and  con- 
tractor for  faQure  to  conduct  defense  in  good  faith  —  appeal  — 
absence  of  exception  raising  questions  of  law  —  plenary  power  of 
Appellate  DiTision  to  grant  new  trial  because  f Mr  tiial  not  had  ^ 
when  rule  that  there  is  no  right  of  contribution  between  Joint 
tort  feasors  does  not  obtain  —  acts  of  negligence  zu>t  identical-^ 
when  contractor  causing  injury  liable  to  railroad  against  whom 
Judgment  has  been  obtained. 

Where  the  defendant,  an  insurance  company,  issued  policies  indemnifying 
both  the  pIainti£F,  a  railroad  corporation  operating  an  elevated  system, 
and  also  a  contractor  who  was  making  changes  in  the  plaintilTB  elevated 
I^tform  against  liabilito^  for  acoidenta,  and  pursuant  to  the*  terms  of 
said  policies  both  the  plaintiff  and  the  contractor  were  forbidden  to 
interfere  in  any  legal  proceedings,  and  dining  the  trial  of  an  action  brought 
against  the  plaintiff  herein  and  said  contractor  as  joint  tort  feasors,  by  i^ 
person  injured  by  falling  into  a  hole  in  the  platform  left  by  the  oontraotor 
during  tlie  course  of  construction,  the  defendant  insurance  company, 
antioipating  that  the  contractor  mig^  be  caHed  by  the  plaintiff  in  thbit 
action,  induced  him  to  leave  the  courtroom  so  that  he  did  not  respoacl 
when  called  by  the  plaintiff  herein,  with  a  result  that  the  aomplaaat  was 
dismissed  as  to  the  contractor  and  a  judgment  was  entered  only  against 
the  plaintiff  herein  the  latter  having  paid  that  judlgment  may  recover 
over  againist  the  insurance  company. 
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Althouirb  there  was  no  exception  ndsing  questions  of  Imw  m  the  aetioti 
brought  by  the  plwitify  against  the  insurance  company,  if  tbe  donrt 
ecroneously  submitted  to  the  jury  the  question  of  the  defendant's  liability 
for  its  breach  of  duty  to  properly  defend  the  prior  action,  the  Appellate 
Division  under  its  plenary  power  may  grant  a  new  trial,  not  because 
of  an  enror  of  law,  but  because  a  fair  trial  has  not  been  had. 

Although  as  a  general  rule  there  is  no  right  to  contribution  bettmeen  joint 
tort  feasors,  tbe  doctrine  does  not  apply  where  thece  is  no  queetfon  of 
oontribution  but  one  of  indemnity,  as  where  one  of  the  two  parties  is 
guilty  of  an  original  affirmative  act  of  negligence  which  caused  the  injury 
and  the  other  is  held  liable  for  a  failure  in  some  subsequent  and  different 
duty.  In  such  case  there  is  an  action  for  indemnity  against  the  one 
wboee  original  negligent  aot  caused  the  injury. 

Thns  wbsn  the  oontraotor  eomtructing  the  elevated  platftsm  created  a 
dangeipus  condition  which  caused  the  injiOy  and  the  only  negUgenee 
of  the  raibeed  compaivy  wb0  its  failure  in  the  duty  of  warning  or  protecting 
its  passengers,  the  liability  for  a  personal  injury  should  be  borne  by  the 
contractor. 

When  a  casualty  company  to  protect  itself  from  liability  assumes  l3ie  defensi» 
cf  an  action,  to  the  entire  exclusion  of  the  defendant  on  the  reeord,  it 
should  be  held  to  a  strict  rule  of  0ood  faith  ia  condocCfni:  the  dsfense, 
and  when  in  its  own  interest  it  deprives  the  defendant  of  a  substantial 
advantage  in  the  course  of  the  trial,  it  should  be  held  liable  for  the  damage 
naturally  resulting  thereby. 

Appeal  by  the  defendant,  Massachusetts  Bonding  and 
Insurance  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  8th  day  of  May,  1919,  upon  the  Verdict 
of  a  jury  for  $12,200.53,  in  addition  to  a  verdict  for  $12,684.03, 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  26th  day  of  May,  1919, 
denying  the  defendant's  motion  to  set  aside  the  verdict  and 
for  a  new  trial  made  upon  the  minutes. 

MaxweU  Stdnhardt  [Emory  R.  Buckner  with  him  im  tbe 
brief],  for  tbe  appellant. 

D.  A.  Marsh  [H.  L.  Warner  and  Qeorge  D.  YeonuaiB  mtt 
ham  on  tbe  briefly  for  the  reapondent. 

BuiCKMAfi,  J.: 

Tlw  QfCtiQn  was  brought  to  recpveir  the  amount  of  a  judgment 
whiph;  plaintiff  had  been  cqmpelled  to  pay  to  Harry  Barnsley 
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for  injuries  received  by  him  in  attempting  to  enter  an  elevated 
rdilroad  train  operated  by  plaintiff.  The  injuries  were  caused 
by  falling  into  an  open  hole  in  the  railroad  platform,  made  by 
a  contractor,  Burnham,  who  was  doing  repair  and  alteration 
work  upon  the  platform  pursuant  to  a  contract  with  the  New 
York  Municipal  Railway  Corporation. 

The  complaint  contains  in  effect  two  causes  of  action. 
One  upon  a  policy  of  insurance  written  by  the  defendant  com- 
pany indemnifying  the  plaintiff  to  the  extent  of  $10,000 
against  liability  for  accidents  such  as  was  the  basis  of  the 
Bamsley  action.  Upon  this  no  question  is  made  of  the  liability 
of  defendant.  The  other  for  violation  by  the  d^endant 
of  its  duty  in  conducting  the  defense,  which  it  had  assumed 
for  plaintiff  pursuant  to  the  terms  of  the  policy.  This  appeal 
brings  in  question  the  judgment  so  far  as  it  is  based  upon  the 
latter  cause  of  action. 

The  defendant  had  not  cmly  indemnified  the  plaintiff  to  the 
extent  of  $10,000,  but  also  by  a  like  policy  it  had  indem- 
nified the  contractor,  Burnham,  in  the  sum  of  $5,000.  Both 
policies  gave  to  the  insurance  company  the  right  to  defend 
any  action  brought  for  a  cause  within  the  terms  of  the  poHcy, 
suid  provided  that  the  assured  should  not  interfere  in  any  logBl 
proceeding. 

Barnsley  having  been  injured  brought  an  action  against 
both  the  plaintiff  herein  and  the  contractor  Burnham.  The 
dd^endant  herein  assumed  the  defense  both  of  plaintiff  and 
Burnham.  During  the  trial  of  the  action  a  question  arose 
as  to  the  sufficiency  of  the  evidence  to  establish  the  fact  that 
the  contractor  Burnham  made  the  hole  in  the  platform  into 
which  Bamsley  fell.  Burnham  had  not  been  subpoenaed  by 
plaintiff  but  was  in  the  courtroom  at  the  request  of  the  defense, 
a&d  pending  the  discussion  as  to  the  sufficiency  of  the  evidoice 
against  him  was  called  by  plaintiff  to  take  the  witness  stand; 
but  the  defense,  apprehending  that  plaintiff  would  call  him  as 
:a  witness,  had  him  removed  from  the  court  rootn  and  dis- 
missed, so  that  he  did  not  respond  when  called.  At  the  doee 
of  the  evidence,  a  motion  having  been  made  to  dismiss  the 
complaint  as  to  defendant  Burnham,  the  trial  court  reserved 
decision,  and  submitted  the  case  to  the  jury,  who  rendered  a 
verdict  for  $20,000  against  both  defendants.    On  motion  by 

Digitized  by  VjOOQIC 


N.  Y.  QovaouDATSD  B.  B.  Ck).  v.  Mass.  B.  &  Tm.  Oo.    441 

▲pp.  DIt.]  Second  Department,  October,  1990i 

defendant  Bumham  the  court  set  aeide  the  verdict  and  dis* 
missed  the  oomplaint  as  ta  him  on  the  reserved  motion.  After 
the  judgment  against  the  plaintiff  was  unanimously  aflSormed 
by  the  eourt  (Banwley  v.  New  York  Ccnsolidated  B.  R.  Co., 
174  App.  Div.  931);  the  {daintiff  paid  it,  and  brought  this 
aetkm  against  the  insurance  company.  Upon  the  trial  of  the 
aetion  it  sufficiently  appeared  that  had  Bumham  been  per* 
mitted  to  testify  in  the  Banu^ey  caw  the  verdict  against  him 
could  not  have  been  disturbed,  and  the  judgoxent  would  have 
run  against  both  the  plaintiff  and  Bumham  instead  of  againet 
tide  plaintiff  alone.  The  evidence  also  justified  the  finding  of 
the  jury  that  defendant  inrevented  plaintiff  Baarnsley  from 
catliiig  defendant  Bumham  in  order  to  avoid  liabiUty  on  the 
Burnham  pblicy. 

I  find  no  exception  in  this  case  which  raises  a  (juestioo  of 
law.  But  if  it  was  error  to  submit  to  the  jury  the  question  of 
defendant's  liability  for  breach  of  its  duty  to  properly  defend 
the  action,  we  may  reverse  under  our  plenary  power  although 
no  exception  was  taken.  Such  reversal,  however,  would  not 
be  for  error  of  law,  but  because  a  fair  trial  was  not  had* 
{McKMar  v.  Am&rican  Synthetic  Dyes,  229  N.  Y.  106.) 

The  defendant  was  under  a  duty  to  plomtiff  to  defend  the 
Bamsley  aetion  with  a  single  ^e  to  plaintiff's  intoests.  If 
plaintiff  was  injured  by  the  failure  of  Bam^ey  to  hold  Bum- 
ham jointly  liable  with  it,  the  def^idant  failed  in  its  duty, 
and  the  fact  that  it  owed  a  duty  to  Bumham  conflicting  with 
thftt  to  plaintiS  is  no  aadswer.  It  voluntarily  plaeed  itself  in 
•that  poatioii  when  it  wrote  both  poUcies,  and  must  abide  the 
consequences.  Hie  question,  therefore,  is  this:  Had  the 
plaint^  a  legal  interest  that  the  judgm^it  should  mn  also 
against  Bumham?  As  a  praistical  thing,  we  know  that  where 
a  pfaontiff  sues  two  defendants  in  tort,  each  defendant  desireB 
that  if  plaintiff  makes  out  a  case  against  it  the  other  eimU 
also  be  held  liable.  For  instance,  in  this  case  had  the  jud^ 
ment  been  against  both  defendants  there  is  a  diance  that 
plaintiff  therein  mi^t  have  chosen  to  enforce  it  against 
Bumham.  But  this  rests  in  pure  conjecture  and  could  not 
akme  sustain  the  judgment  rendoced  m  the  action. 

I  think,  however,  there  is  somethii^  more  in  this  oaseu 
Upon  the  facts  proved  the  plaintiff  had  a  cause  of  action 


442    N.  Y.  Consolidated  R.  R.  Oo.  v.  Mass.  B.  &  Ins.  Co. 

Second  Department,  October,  1920.  [Vol.  1^ 

against  Burnham  to  indemnify  it  for  being  cast  in  da]iiage8\ 
because  Burnham  made  the  hole  in  the  platform  and  l^t  it  \ 
unguarded. 

The  general  rule  is  that  in  liie  case  of  joint  tort  feasois 
there  is  no  contributidn.     {Mefnytveather  v.  Nixan,  ^  Sm&th 
L.  C.  [9th  ed.]  1798.)    That  doctrine  does  not  nppfy  to  this  case. 
H^:^  th^e  is  no  question  of  contribution,  but  of  indemnity. 
Hie  rule  Uiat  there  is  no  contiibulJon  obtains  only  when  theyK 
are  joint  tort  feasors  in  the  same  act  of  negt^gence.    But)^ 
where  one  of  the  two  parties  fe  guilty  of  Uie  original  affinnattvej 
act  of  n^hgence  which  caused  the  injury,  and  the  other  m , 
hdd  liable  for  a  failuqp  in  some  subsequent  and  different  ! 
duty,  then  such  other  may  har^e  an  action  for  indemnityl 
against  the  one  whose  original  negligent  act  caused  the  injury  J  ' 
{Oceakic  8.  N.  Co.  v.  Co.  T.  E.,   134  N.  Y.  461;  Gray  v. 
BosUm  Gas  Light  Co.,  114  Mass.   149;  Cburehili  v.   Belt, 
127  id.  imyBoBfm  Woven  Hose,  etc,  Co.  y.  KendaU,  178  id. 
232;  WaskinigtQn  Gas  Co.  v.  Dist.   cf  Cohmbia,  161   U.  S. 
316;   Umon,  Stock  Yards  Co.  v.  Chicago,  etc.,  M.  R.  Co.^  196 
id.  217.)  . 

In  Oceanic  S.  N.  Co.  v,  Co.  T.  E.  {supra^,  thei^aintiff,  a  lessee 
of  a  pier  from  the  dty  of  New  York,  sublet  it  to  the  defendant. 
The  defendant  permitted  a  boat  to  receive  its  cargo  at  the 
pier.  John  Cleary,  a  stevedore,  while  engaged  in  loading  the 
vessel,  was  injured  by  a  sliding  door  on  the  j^^  falling  upon 
him.  He  brought  an  action  s^gainst  the  plaintiff  as  lessee  of 
the  pier,  and  reco^ed  judgment.  The  plaintiff  then  brouj^t 
the  action  against  the  defendant  f6r  indemauty  and  it  was  held 
that  it  could  recover.  Follett,  -Oh.  J.,  writfihg  for  the  court, 
eit(9d  Gray  v.  Boston  Gas  Ldghi  Co.  (114  Mass.  149),  CkurdnH 
V.  HoU  (127  id.  165)  and  other  cases,  saying:  ^'  Sufficient  cases 
have  been  cited  to  show  that  one  who  has  beai  held  l^;aHy 
fiiable  for  the  persdnal  neglect  of  anoliier  is  artitled  to  indenmity 
from  the  lattei^,  no  matter  whet^iei'  ooatrafetual'  relations  «dsted 
between  thfem  or  not,  and  that  the  right  t6  ikideumitgrdoes  not 
dQ>end  upon  the  fact  that  the  defendant  owed  the  plaaottiff 
a  special  or  particular  legal-duty  not  to  be  ni^igent.  The 
right  to  indemnity  stands  upon  the  principle  that  ev^y  one 
is  responsible  for  the  oonsequ^ces  of  his  own>  n^Bgence, 
and  If  another  person  has  been  compiled    fgit.e'dbyC  ^  P^y 
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the  damages  whidb  ought  to  have  been  paid  by  the  wrongdoer, 
they  may  be  recovered  from  him/' 

In  Omy  v.  Bosbm  Gm  Light  Co.  (114  Ma8$.  149)  a 
telegraph  wire  was  fast^ied  to  plaintiff's  thimney  without 
his  consent.  The  weight  o£  tiie  wire  pulled  the  chinUiey  ii».to 
the  street  to  the  injury  of  a  passerby.  The  property. owner, 
having  settled  for  the  injuiy,  reoovcired  indemnity  from  the 
defendant.  The  court  said:  '^  This  rule  [that  there  is  Qo 
eontributkm  among  toirt  feasors]  .does  not  apply  when  one 
does  the  act  or  creates  ihe  nuisance,  9pd  the  other  does  not 
join  therein,  but  is  thereby  exposed  to  liability  and  suffeiB 
damage.  He  may  recover  iraai  the  party  whose  wrongful 
act  has  thus  exposed  him.  In  such  case'tJie  parties  are  nort 
m  pari  delicto  as  to  each  other,  though  as  to  third  persons 
eithw  mafy  be  hdd  hable/' 

ChwrchiU  v.  Holt  (127  Maes.  165)  was  a  case  where  the 
occupant  of  a  building  was  hdd  liable  for  the  neghgevuee  of  th^ 
defendant  in  leaving  a  hatchway  open  and  unguarded,  and  it 
was  held  that  he  might  have  indemnity. 
>  Tlie  limitation  of  the  rule  in  Union  Stock  Yarda  Co.  v. 
Chtcagoy  eta.,  R.  R.  Co.  (196  TJ.  S.  217)  i$  eidightetung  as  to 
its  true  scope.  There  the  defendant  had  furnished  the  pJaiiJe 
tiff  a  car  which  was  defective^  but  it  was  not  shown  that  the 
defect  had  been  caused  by  the  defendant's  negligence.  The 
only  n^Iigence  of  defendant  was  failure  to  inspect;  .Because 
of  l^e  defect  an  emi^yee  of  plaintiff  wais  injured,  an4  refsoyqred 
damages  against  plaintiff.  The  negligence  of  plaintiff  wa^ 
also  failure  to  inspect  the  car.  It  was  held  that  the  parties 
were  in  pari  delicto  because  the  ne^igence  of  bbth  was  of  lihe 
same  character,  to  wit,  a  failure  to  inspect,  and  that  it  did 
not  make  any  difference  that  the  negligence  of  defen4ant 
preceded  that  of  the  plaintiff  in  point  of  time. 

In  the  case  at  bar,  however,  the  negligence  of  the  parties 
was  not  of  the  same  character;  that  of  Bumham  was  an  affirm- 
ative act  which  created  a  dangerous  condition;  that  of  the 
plaintiff  was  a  failure  of  the  duty  of  warning  or  protection 
which  it  owed  its  passengers.  Both  justice  and  authority] 
concur  that  as  between  the  parties  the  loss  should  be  borne  by  | 
Bumham. 

It  may  be  daid  that  the  right  of  indemnity  was  not  lost  by 
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the  fact  that  Barnsley  failed  to  recover  against  Bumham; 
that  it  still  exists  unimpaired  and  may  be  enforced  by  an  action 
against  Bumham.  This  is  imdoubtedly  true,  and  yet  I 
conceive  that  plaintiff  had  an  interest  that  judgment  diould 
run  against  Bumham  as  well  as  itself  in  the  Barnsley  action. 
In  that  case  it  would  have  been  competent  for  the  plaintiff 
to  pay  the  judgment,  take  an  assignment  and  enforce  it  against 
Biunham.  Of  this  remedy  the  defendant  by  violating  its 
duty  has  deprived  tiie  plaintiff  and  should  be  liable  for  the  \\ 
loss  occasioned  thereby.  When  a  casualty  company  to  protect 
itself  from  liability  assumes  tlie  defense  of  an  action,  to  the 
entire  exclusion  of  the  defendant  on  the  record,  it  should  be 
held  to  a  strict  rule  of  good  faith  in  conducting  the  defense 
(Brassil  v.  Maryland  Casualty  Co.,  147  App.  Div.  815;  affd., 
210  N.  Y.  235),  and  when  in  its  own  interest  it  deprives  tfaei 
defendant  of  a  substantial  advantage  in  the  course  of  the  trial, ' 
it  should  be  held  liable  for  the  damflges  naturally  resulting 
thereby.  The  plaintiff  having  lost  the  right  to  subrogation 
against  Bumham  by  paying  the  judgment,  the  court  will  not 
in  the  interest  of  ihe  defendant,  who  has  for  self'-interest 
violated  its  duty,  inquire  whether  the  same  result  mi^t  be 
secured  by  bringing  an  action  against  Bumham.  The  diance 
of  recovering  a  judgment  is  not  the  equivalent  of  a  judgment 
actually  obtained.  {McAleenan  v.  Massaehttsetta  Bonding  6t 
Ins.  Co.,  173  App.  Div.  100;  affd.,  21«  N.  Y.  5e3.) 

I  advise  t^at  the  judgment  and  ord^  be  aflSimed,  with 
costs. 

Present — Jbnks,  P.  J.,   Mills,   Rich,  Blackmab   and 
Kelly,  JJ. 


Judgment  and  order  unanimously  afiSrmed,  with  costs. 
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The  People  opthe  State  of  New  York  ex  rel.  New  Yobk, 
Westcbesteb  and  Boston  Railway  Company,  Relator, 
t^.  The  Public  ScatvicE  CoM^aB&ioN  of  the  8tatb  of 
New  York  in  and  for  the  First  District  and  Others, 
Respondents. 

First  Department,  July  2,  1920. 

Bftilrottds  —  power  of  XefUaature  to  authorise  railroad  to  cross  street 
or  highway  without  consent  of  local  authorities  —  muuieipal 
corporations  —  power  of  City  of  New  York  to  ftz  fares  as  condition 
of  consent  to  railroad  to  cross  streets  —  lindt  of  authority  in  giving 
BiMh  consent  —  right  of  railroad  where  improper  conditions 
imposed  —  estoppel  —  when  railroad  operating  within  city  not 
street  railroad — giving  consent  to  cross  streets  as  exercise  of  police 
power  —  accepted  ordinance  giving  consent  and  fixing  fares  as  con* 
traot  within  Federal  Constitution — power  of  Legislature  to  regulate 
fares  —  Public  Serrice  Commission,  Jurisdiction  to  regulate  fares. 

The  pabiie  roads  and  higfeiways  throughool  tile  State  are  hdd  for  the  use 
and  benefit  of  the  pablie,  and  there  being  &o  eoastilutional  llniitataon  on 
the  power  of  the  Legislature  to  authorise  the  inootporation,  oonsttuetion 
and  operation  of  railroads,  other  than  street  railroads,  except  that  they 
must  be  authcMrized  by  general  laws,  it  is  eomjietent  for  tiie  Legnlatnre  to 
aatborize  a  raiboad,  other  than  a  street  ndlvoad,  to  be  oonstmoted  upon, 
along  or  aeross  any  pablio  highway  or  street  in  tlie  State  without 
obtaiBihg  the  ooosent  of  the  loosl  authorities  tbereTor. 

The  oity  of  New  York  had  no  autiiority,  in  passing  on  an  applieation  by  the 
relator,  a  rsibroad  corporation  organized  under  the  Q-^ieral  Raiboad  Law, 
for  oonsent  to  eross  the  streets  of  the  eity  aboTo  or  below  grade,  as  a 
eondition  of  granting  its  consent,  to  rvrise  or  cliange  thefftres  prescribed 
by  the  LegisLature. 

llieaathority  possessed  by  a  city  in  ghdoig  its  consent  toandhoad  organ- 
ised under  the  Gensrsl  Raiflx^iad  Law  to  cross  the  streets  of  the  oil^  above 
or  below  grade  is  limited  to  regulating  the  crossing  with  respect  to  the 
convenience  and  safety  of  those  lawfiilly  using  the  streets. 

It  seems,  that  where  a  city  in  granting  consent  to  a  railroad  to  cross  the  streets 
imposes  the  oon(tf  tion  that  a  <yif^rent  rate  of  fkre  be  charged  within  the 
city  from  that  fixed  by  the  Legislatttre,  it  may  be  ocMnpeUed  to  eliminate 
from  its  consent  the  attempt  to  regplate  fares.  But,  it  seems  sIbo,  that 
where  the  railroad  formally  aocepts  die  conditions  imposed  as  to  faves, 
and  acquiesces  therein,  it  should  not  be  heard,  in  its  own  right,  to  question 
the  validity  of  the  provisions  of  the  ordinance  as  binding  on  it  until  it  is 
relieved  therefrom. 

A  railroad  is  not  a  street  railroad  where  it  was  organissed  under  the  General 


Bailh)ad  Law,  axoi  wbsne  it  uses  no  part  of  ^e  svdbce  of  any  street  wTp 
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highway  but  operates  on  its  own  private  right  of  way,  and  doee  not  take 
on  or  discharge  passengers  on  streets  or  at  street  crossings,  but  only  aft 
its  own  stations  on  its  private  right  of  way. 

The  etty  of  New  York  in  enacting  ordinances  giving  its  consent  to  the  relator 
to  erosa  its  stileets  above  or  bblow  grade,  was  not  exercising  any  power 
or  authority  derive^  from  the  Constitiitioii  or  with  reqiect  to  matters  oon- 
coming  which  it  had  any  absolute  right,  but  was  ezeroiBiiig  part  of  the 
police  power  of  the  State,  delegated  by  the  liCgislAture,  over  which  the 
Legislature  has  full  control. 

▲ndt  therefore,  though  the  grant  or  cou^nt  made  t^  th»  relator  vlieii  far- 
maUy  accepted  by  it  becanoie  in  a  sen^e  &  o<»tni«t»  the  pc^oe  powisr  with 
.reject.  tQ.regulating  fares  did  not  inievooably  pM9f  and  the oontraflft  thuB 
evidenced  did  not  become  a  contract  within  the  ivroteotioa  oC  ^ubdiviaioii 
1  of  section  10  of  article  1  of  the  Feden^  ConstitiUion,  but  remained  subject 
to  tjiie  polipe  power  of  the  State  under  ^whieh  the  exercise  of  the  grant  mi^t 

.   be  r^gplated  from  time  to  time  as  re<iuired  in  the  interests  of  the  poUio. 

Uj&eerMy  that  if  the  Legislature  had  delegated  izrevooably  to  the  city  ol  New 
York  all  of  its  powers  with  reference  to  rates  to  be  charged  by  the  nlator 
within  the  city  limits,  and  if  sections  72n74  of  the  Greater  New  Y<»k 
charter  were  applicable  to  a  consent  to  the  crossing  of  streets  by  such 
railroad  ^corporation^  the  authority  coiifecDed  has  not  been  exerdaed  as 
authorised^  since  flie  rates  pennitted  to  he  charged  w^re  not  sueh  as  to 

,  secure  efBcieni^  ef  the  public  service  and  the  meSntei]lance  of  the  property 
in  good  oonditioa*  and,  therefore,  it  remained  coinpelent  for  the  Legis- 

.  lature  to  take.sueh  action  as  might  be  necessaiy  witik  respect  to  the  rate 
of  fare  to  be  chaiged  to  secure  the  efficiency  of  the  pfdblio  seorviee  oom- 
templated  by  the  grant. 

The  Legislature  has  delegated  to  the  PuUic  Service  Commission,  by  virtue 
of  the  provisions  of  sections  29  and  49  of  the  Public  Service  CommasBioiis 
Law,  its  jurisdiction  and  authority  to  increase  the  fare  to  be  chained  by 
the  relator  within  the  limits  of  the  c'ty  of  New  York,  aad  the  Ooauniasion 
has  jurisdiction  to  authoiiae  the  relator  to  eharge  a  higher  rate  of  tee 
than  that  prescribed  by  the  ordinance  accepted,  provided  the  rate  so 
.  prescribed  is  found  by  the  Commission  to  be  insufficieiit  to  give  reasonaUe 
compensation  for  the  service  rendered;  the  CVunmisMeti  may  fix  a  just  and 
■reasonable  rate. 

Certiorabi  issued  out  of  the  Supreme  Court  and  attested 
OQ  the  5th  day  of  February,  1920,  directed  to  the  Public 
Service  C)ommiasion  of  the.  State  <rf  New  York  in  and  for  the 
FitBt  District  and  others,  commanding  them  to  certify  and 
return  ta  the  office  of  the  clerk  of  the  county  of  New  York 
all  and  singular  their  proceedings  had  in  annulling  a  tariff 
schedule  of  rates  of  fare  for  the  transportation  of  passengers 
ia  so  far  as. it  showed  an  increase  from  five  to  seven  centB  for 
such  tran^)ortation  between  stations  in  the  city  of  New  York. 
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The  changed  pafiaenger  tariiS  schedule  was  filed  with  the 
C<N(mn]Ssioii  by  the  relates*  on  the  20th  of  October,  1919> 
pttmiant  to  the  provisions  c^  section  28  of  the  PublicServioe 
CoiiiKni86i<»is  Law  (Consol.  Laws,  ch8|>.  4&;  Laws  of  1910» 
chap.  480).  The  schedule  affected  the  rates  of  fare  between 
the  sQutiiiwesterly  terminus  of  the  relator's  line  at  the  Hai^ 
lem  liver  and  New  Rochelle  and  White  Plains  in  Westchestet 
eoimty  beyond  the  boundary  of  the  city  of  New  York;  and 
pyxported  to  cano^  the  then  existing  passenser  tariff  of  the 
relator.  The  Commission  suspended  the  operation  of  the 
schedule  and  ordered  a  public  hearing  thareon  pursuant  to 
the  provisimB  of  seeticm  29  of  the  Public  Service  Commis* 
i^HKDB  Law  (aa  amd.  by  Laws  of  1914,  chap.  240)  <  The  dty 
of  New  York,  on  its  application,  was  permitted  to '  int^rene 
and  take  part  in  the  hearing.  Evidence  was  tidsien  and  eoun- 
ad  fpr  the  respective  parties  were  heard  The  city  contended 
that  the  nte  of  fare  within  the  limits  ctf  the  city  of  New 
York  was  irrevocably  fixed  at  five  cents  by  an  ordinance 
duly  adopted  by  the  board  of  aldecmen  and  approved  by  the 
mayor  on  the  2d  day  oi  August,  1904,  enacted  on  the 
application  of  the  relaAor'd  predecessor  in  title  and  interest 
loar  the!  consent  of  the  muxncipal.  authorities  to  the  crossing 
of  Btreeta  and  highways  within  the  city,  whidi  ordinande* 
gave  8U€h  consent  on  condition,  among  other  things,  that 
tiotj«M)re  than  five  oents  riuould  be  dharged  f or  the  transpor* 
tation  oi  a  passenger  between  any  two  points  in  said  dity. 
Tbef  consent  <^  special  franchise  thus  granted  by  the  ordinaDoe 
was  formally  accepted  in  writing  by  the  relator's  piredecessov 
a^:  I^Qfein  required  and'  was  duly  tmnsfenred  to  and  was 
<(wned  by  the  relator  when  it  filed  said  amended  passei^eK 
iapb  schedule^  The  relator  is  a  cons6lidated  corporatbn  of 
ibe  State  of  New  York  and  is  the  third  corporation  of  th^ 
same  xiame.  The  (»iginal  corporation  was  incorporated  by 
the  Mng  of  articles  of  association  an  the  20th  of  Mardb^ 
187a,(;P!Qrsuant  to  the  General  Railroad  Law  of  1860  (Lawa 
erf  1850)  chap.  140).  A  defect  in  its  inoorpoiation  was  eured 
by  an  afl^dayit  filed  on  Janiiaiy  6^  1904,  pursuant  to:  the 
provisions  of  chapter  627  of  thfe  Laws  of  1003  .(amdg.  Laiws 
of.  1803»  ehap«  238),  and  the  validity  of  ita  in^twporation  to 
ikmi  TfethdeA  fans  be^n  sustained  by  the  Qourt.  of  Appeal* 
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{Matter  of  New  Yiyrk,  W.  &  B.  R.  Co.,  198  N.  Y.  72.)  Its 
route,  as  defined  in  its  charter,  extended  from  the  Harlem 
river  to  Port  Chester  with  branches  from  Pettiam  to  White 
Plains  and  to  Fort  Schuyler  and  it  was  to  be  operated  by 
steam  or  other  motive  power.  After  so  obtaining  the  eon- 
sent  of  the  municipal  authorities,  it  duly  obtained  from  tikie 
Public  Service  Commission  of  both  the  first  uid  second  dis- 
tricts, on  January  6,  1909,  certificates  of  convenience  and 
necessity  pursuant  to  section  59  of  the  Railroad  Law  (Gen« 
Laws,  chap.  39  [Laws  of  1890,  chap.  566],  added  by  Laws  of 
1892,  chap.  676,  as  amd.  by  Laws  of  1895,  chap.  345)  and  per- 
mission to  construct  its  railroad  and  exercise  its  franchise  pur* 
suant  to  section  53  of  the  Public  Service  Commisrions  Law 
(Laws  of  1907,  chap.  429). 

On  the  20th  of  August,  1901,  the  incorporation  of  Uie 
New  York  and  Port  Chester  Raiboad  was  perfected  by  the 
filing  of  an  amended  certificate  of  incorporation  pursuant  to 
the  provisions  of  the  General  Corporation  Law  (Gen.  Laws, 
chap.  35  [Laws  of  1892,  chap.  687],  §  7),  and  of  the  Railroad 
Law  (Laws  d  1890,  chap.  566),  and  its  route  was  defined 
substantially  the  same  as  that  of  the  relator's  predecessor 
excepting  that  it  had  no  branch  line  to  White  Plaim  and 
-that  it  was  to  be  operated  by  any  motive  power,  other  'Hian 
locomotive  steam  power,  authorised  by  law.  The  second  cor- 
poration of  the  same  name  as  the  rdator  was  incorporated 
as  a  consolidated  corporation  pursuant  to  the  provisions  of 
sections  70  to  76,  inclusive,  of  the  General  Raih*oad  Law 
of  1890,  as  amended,  and  chapter  579  of  the  Laws  of  1909 
by  the  filing  on  the  18th  day  of  January,  1910,  oi  a  joint 
i^reemeot  between  the  first  ccMporation  and  said  New  York 
and  Port  Chester  Railroad  Company,  and  pursuant  to  the 
provisions  of  said  chapter  579  of  the  Laws  of  1909,  it  adopted 
as  its  route  a  main  line  from  the  Harl^cn  river  to  Port  Chester 
with  a  branch  from  Moimt  Venon  to  White  Plains  and  to 
Fort  Schuyler  from  at  or  about  One  Hundred  and  Eightieth 
street.  The  Public  Service  Commission,  Second  District,  duly 
approved  the  consolidation  and  the  city  of  New  York  duly 
consented  to  the  transfer  to  the  second  consolidated  eompatty 
id  the  consent  to  crossing  the  streets  tha^tofore  given  to  the 
§teb  consolidlEited  o^poration.    The  Westdiestei^  Noifthem 
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Raitroad  was  incorporated  under  the  General  Railroad  Law 
qI  1800,  as  amended;  by  filing  a  certificate  of  incorporation 
on  the  7t]i  of  February,  1910,  and  its  route  extends  from 
a  joioctioD  with  the  line  of  the  relator's  immediate  prede- 
deeesior  m  White  Plains  to  Danbury,  Conn.,  with  a  branch 
to  Brewster,  N.  Y.;  and  the  eerti&^^te  of  incorporation 
provided  that  it  mij^t  be  operated  by  steam,  electric  ot 
other  mechanical  power.  The  relator  was  incorporated  on 
the  8th  of  June,  1015,  puisuant  to  the  provisions  of  article 
4  of  the  Railroad  Law  (Consol.  Laws,  chap.  40;  Laws  of 
1010,  diap.  481),  as  a  consolidated  corporation  by  the 
filing  of  a  joint  agreement  between  its  immediate  prede- 
oeesor  of  the  same  name  and  the  Westchester  Northern 
Raihoad;  and  the  consolidation  was  duly  improved  by  the 
Public  Service  Commission  of  the  Second  District  and 
^bB  city  of  New  York  duly  ccxuaented  to  the  transfer  to  it  of 
the  consent  to  cross  the  streets  which  had  been  given  to  the 
first  corporaticm  of  the  same  name.  The  relator  thereby 
became  authorized  and  empowered  to  construct  and  operate 
a  line  from  the  Harlem  river  in  the  city  of  New  York  to 
Port  Chester  with  branch  lines  to  White  Plains  and  Fort 
Sehuyter  and  to  Danbury,  Conn.,  and  Brewster,  N.  Y.;  and 
at  the  time  of  the  fiHng  of  the  amended  passenger  tdxiS 
schedule,  in  question,  it  was  engaged  in  operating  the  main 
Khe  from  the  Harlem  river  in  New  York  city  to  New  RocheUe 
and  a  branch  line  to  White  Plains.  Its  road  is  constructed 
exoluinvely  upon  its  own  imvate  right  of  way  excepting  where 
it  crosses  streets  or  highways,  and  all  of  such  crossings  are 
cJther  above  or  below  the  grade  of  the  street  and  have  been 
located  and  maintained  under  consents  duly  obtained  from 
the  appropriate  local  authorities.  No  part  of  its  line  is 
operated  upon  or  along  the  surface  of  any  street  or  highway 
and  its  only  use  of  any  public  street  is  in  so  crossing  the  same. 
The  length  of  its  line  from  the  southwesterly  terminus  at  the 
Harlem  river  to  New  Rochelle  is  twelve  and  twenty-three  one- 
hundredths  miles  and  its  branch  from  Moimt  Vernon  to  White 
Plains  is  about  nine  miles.  The  length  of  its  line  to  Mount 
Vernon  is  ten  and  thirty-three  one-himdredths  miles  and  to 
Widte  Plains,  nineteen  and  fifty-six  one-hundredths  miles.  It 
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has  four  tracks  from  the  Harlem  river  to  Motmt  Vernon  and]two 
from  Mount  Vernon  to  New  Rochelle.  The  length  of  its  line 
within  the  limits  of  the  city  of  New  York  from  the  terminus  to 
I>yre  avenue,  which  is  the  last  station  within  the  city  limits,  m 
eight  and  thirty-*nine  one-hundredths  miles.  The  total  length 
of  its  lines  within  the  city  limits  is  nme  and  three-tenths  milca 
Within  the  city  limits  it  crosses  sixtyniine  streets  abo^e 
grade  and  forty-one  below  grade;  and  the  total  length  of 
these  crossings  within  the  street  lines  is  13,783  feet.  It  was 
intended  as  and  is  a  high  speed  electric  railroad,  At  the 
time  of  the  hearing  before  the  Public  Service  Commission 
it  had  outstanding  bonds  aggregating  $21,390,000  and  out- 
standing capital  stock  of  the  par  value  of  $5,005,250  on  which 
it  has  never  paid  dividends,  and  had  an  additional  floating 
indebtedness  of  $17,080,989.10  and  it  was  not  making  sufficient 
to  pay  its  operating  expenses  and  taxes.  The  New  York 
Central  and  the  New  York,  New  Hav^i  and  Hartford  Railroad, 
with  which  it  competes  to  a  certain  ext^it,  charge  reiqieotively 
a  fare  of  twenty-three  cents  for  seven  and  six-tenths  miles  and 
twelve  cents  for  ei^t  and  two-tenths  miles  within  the  dty. 
On  these  facts,  the  Acting  Deputy  Public  Service  Commis- 
sioner, before  whom  the  hearing  was  had,  espressed  the 
opinion  that  it  is  unreasonable  to  limit  the  rdator  within 
the  city  limits  to  the  fare  prescribed  in  the  ordinance;  but 
he  was  of  opinion  that  the  Commission  was  without  jitfis- 
diction  to  increase  the  rate  of  fare  and  on  that  theory  the 
Commission  annulled  the  amended  schedule  so  filed  by  the 
relator,  in  so  far  as  it  provided  for  an  increase  of  fare  to  be 
charged  by  the  relator  within  the  limits  of  the  city  and,  in 
effect,  directed  the  lelator  to  amend  the  sdiedule  to  eorreq>oiid 
with  the  provisions  ol  the  ordinance  with  respect  to  ihe  rate 
of  fare  to  be  charged  and  to  conform  thereto. 

Ralph  P.  BueU  of  coimsel  [George  S.  Graham  and  Edward 
Ward  McMahon  with  him  on  the  brief],  for  the  relator. 

George  H.  Slaver  of  counsel  [Terence  Farley^  attorney],  for 
the  respondent  Public  Service  Commission. 

Joseph  A.  Devery  of  counsel  [Jahn  P.  O'Brien,  Corporation 
Counsel],  for  the  respondent  City  of  New  York. 
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Laitghlin,  J.: 

I  am  of  opinion  that  the  Commission  had  jurisdiction  by 
virtue  of  the  provisions  of  sections  29  and  49  of  the  Public 
Service  Commissions  Law  (as  amd.  by  Laws  of  1911,  chap. 
646;  Laws  of  1914,  chap.  240,  and  Laws  of  1917,  chap.  805)  to 
authorize  the  relator  to  charge  a  higher  rate  of  fare  than 
that  prescribed  by  the  ordinance  provided  the  rate  so  pre- 
scribed was  f  oimd  by  the  Conmiission  to  be  insufficient  to  give 
to  the  relator  reasonable  compensation  for  the  service  rendered 
and  that  the  Commission  was  authorized  to  fibc  a  just  and 
reasonable  rate  of  fare  to  be  charged  by  the  relator. 

The  relator  is  a  raiboad  corporation  organized  under  the 
General  Railroad  Law  of  the  State,  which  authorized  it  to 
acquire  a  private  right  of  way  by  purchase  or  condemnation 
and  to  construct  and  operate  its  railroad  thereon;  and  to 
construct  its  road  across,  along  or  upon  public  highways  (See 
section  8  of  the  Railroad  Law,  being  chapter  49  of  the  Con- 
solidated Laws  [Laws  of  1910,  chap.  481,  as  amd.  by  Laws  of 
1918,  chap.  166],  which  is  a  re-enactment  of  section  4  of  the 
Railroad  Law  of  1890,  as  amended  by  chapter  676  of  the 
Laws  of  1892  and  by  section  1  of  chapter  504  of  the  Laws  of 
1902,  which  re-enacted  section  28  of  chapter  140  of  the 
Laws  of  1850,  as  amended  by  chapter  724  of  the  Laws  of 
1887),  subject  only  to  its  obtaining  a  certificate  of  conven- 
ience and  necessity  from  the  Public  Service  Commission  acting 
for  the  Legislature  (Section  9  of  the  Railroad  Law,  formerly 
section  59  of  the  Railroad  Law  of  1890,  added  by  chapter 
676  of  the  Laws  of  1892  and  amended  by  section  1  of  chapter 
545  of  tiie  Laws  of  1895)  and  subject  to  its  obtaining  the 
assent  of  a  city  where  its  road  is  to  be  constructed  in,  upon 
or  across  any  street  of  the  city  (Section  21  of  the  Railroad 
Law,  formerly  section  11  of  the  Railroad  Law'  of  1890  and 
theretofore  subdivision  5  of  section  28  of  chapter  140  of  the  Laws 
of  1850,  as  amended  by  chapter  724  of  the  Laws  of  1887)  and 
subject  also  to  its  obtaining  Uie  permisaon  and  approval  of  the 
proper  Public  Service  Commission  to  the  construction  of  its 
railroad,  or  any  extension  thereof,  and  the  exercise  of  its  fran- 
chise (Section  53  of  the  Public  Service  Conmiissions  Law, 
formerly  section  53  of  the  Public  S^vice  Commissions  Law  of 
1907).    TVith  respect  to  such  a  railroad  the  Legislature  itself 
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prescribed  the  rate  of  fare  to  be  charged  depending  upon 
the  length  of  the  line.  (Section  67  of  the  Railroad  Law, 
fonnerly  section  37  of  the  Raibroad  Law  of  1890,  as  amended 
by  chaj>ter  676  of  the  Laws  of  1892.  See,  also,  section  28, 
subdivision  9,  of  chapter  140  of  the  Laws  of  1850,  as  amended 
by  chapter  724  of  the  Laws  of  1887.)  The  public  roads 
and  highways  throughout  the  State,  no  matter  by  whom 
acquired  under  authority  derived  from  the  Legislature,  are 
held  for  the  use  and  ben^t  of  the  public  and  there  being  no 
constitutional  limitation  on  the  power  of  the  Legislature  to 
authorize  the  incc^poration,  construction  and  operation  of 
raihroads,  other  than  street  railroads  (State  Const,  art.  3, 
§  18),  except  that  they  must  be  authorized  by  general  laws, 
it  was  competent  for  the  Legislature,  if  it  saw  fit  so  to  do, 
to  authorize  a  railroad,  other  than  a  street  railroad,  to  be 
constructed  upon,  along  or  across  any  public  highway  or 
street  in  the  State  without  obtainii^  the  consent  of  the  local 
authorities  therefor.  (Delaware,  L.  &  W.  R.  R.  Co.  v. 
City  of  BuffalOy  65-  Hun,  464;  People  v.  Delaware  &  Hudson 
Co.,  213  N-  Y.  202;  People  ex  rel.  Simon  v,  Bradley,  2ffl 
id.  592;  Beeknmn  v.  Third  Ave.  R.  R.  Co.,  153  id.  144, 
152;  People  v.  Kerr,  27  id.  188;  Worster  v.  Forty-decond 
Street,  etc.,  R.  R.  Co.,  50  id.  205;  Dillon  Mun.  Corp.  §  1222. 
See,  also.  Ghee  v.  Northern  Union  Gaa  Co.,  158  N.  Y.  510; 
Potter  V.  CoUis,  19  App.  Div.  392.)  Havmg  fixed  a  rate  of 
fare  to  be  charged  by  such  railroads  and  having  authorized 
such  use  of  the  public  streets  by  them,  subject  otdy  to  the 
.  consent  of  the  local  authorities,  it  is  a  reasonable  inference 
tiiat  the  Legislature  in  giving  cities  authority  to  pass  upon 
applications  for  such  consents  did  not  intend  to  authorize 
them,  as  a  condition  of  granting  then*  consent,  to  revise  or 
change  the  fares  prescribed  by  the  L^slature  with  respect 
to.  raikoads  organized  under  the  General  Railroad  Law,  as 
is  the  relator.  It  is  quite  clear,  I  think,  that  the  Legislature 
m^ely  intended  to  authorize  the  local  authorities,  in  con- 
senting to  the  construction  <^  such  railroads  across  streets 
by  crossings  above  or  below  the  grade  of  the  street,  to  regulate 
the  crossing  with  respect  to  the  convenience  and  safety  of 
•.those  lawfully  using  the  streets,  which  would  involve  the 
^nature  and  elevation  of  the  construction  overhead  or  under- 
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Death  the  surface  of  the  street  (Delaware,  L.  A  W.  R.  B.  Co.  v. 
City  (Jf  Bufah,  66  Hun,  464;  S.  C,  4  App.  Div.  562;  aflfd.,  158 
N.  Y.  266),  and  where  such  ndboads  are  permitted  to  cross 
tiie  street  at  grade  the  safety  of  the  public  requires  the  regu- 
lation of  the  speed  (City  of  Buffalo  v.  N.  Y.,  L.  E.  A  W.  R, 
R.  Co.,  152  N.  Y.  276)  and  involves  the  form  and  manner  of 
the  construction  of  the  crossing  with  respect  to  the  ss^ety  and 
convenience  of  persons,  vehicles  and  animals,  and  may  justify 
requiring  the  use  of  gates  and  flagmen,  and  the  giving  of 
particular  warnings  and  signals.  It  would  not  seem,  however, 
on  any  theory,  that  the  Legislature  by  requiring  such  consent 
intended  to  authorize  the  local  authorities  to  impose  conditicms 
with  respect  to  the  rates  of  fares  to  be  charged  for  the  trans- 
portation of  passengers  which  the  legislature  itself  had  pre^ 
scribed  and  r^ulated.  (People  ex  rel  South  Shore  T.  Co.  v. 
WiUeox,  196  N.  Y.  212;  People  ex  rel  Village  of  S.  Glens  FaUe 
V.  P.  S.  Comm.,  225  id.  216;  People  ex  rel.  Bridge  Operating 
Co.  V,  Puh.  Serv.  Camm.,  158  App.  Div.  129.)  The  relator 
might  have  contested  that  point  by  mandamus  proceeding  to 
compel  the  board  of  aldermen  to  eliminate  from  its  consent 
ihe  attempt  to  regulate  fares.  (People  ex  rel.  Parkway  Co.  v. 
Kennedy,  97  App.  Div.  108;  People  ex  rel.  Sauih  Shore  T.  Co. 
V.  WiUcox,  supra.  See,  also.  People  ex  rel.  Frontier  Electric  R. 
Co.  V.  North  Tonawtmda,  70  Misc.  Rep.  91;  affd.,  143  App. 
Div.  955.)  But  this  the  relator  did  not  do.  On  the  contrary 
it  f  (Hinally  accepted  all  the  terms  and  conditions  of  the  ordi- 
nance, and  down  to  the  present  time  has  acquiesced  therein,  and 
doubtless  it  should  not  now  be  heard,  in  its  own  right,  to  ques- 
tion the  validity  of  the  provisions  of  the  cM-dinance  as  binding 
it  imtil  it  is  relieved  therefrom.  (Rochester  Tehphtme  Co.  v. 
Ross,  126  App.  Div.  76;  affd.,  195  N.  Y.  429;  Pond  v.  New 
RocheUe  Water  Co.,  183  id.  330;  City  of  Buffalo  v.  Frontier  Tele- 
phone  Co.,  203  id.  589.)  It  does  not  follow,  however,  that  the 
Legislature  could  not  itsdf  change  the  rate  of  fare  so  pre- 
scribed by  the  ordinance  or  could  not  authcmze  the  Public 
Serviee  Commission,  acting  for  it,  so  to  do.  (People  ex  ret 
Village  of  S.  Olens  FaUs  v.  P.  S.  Comm.,  supra,  223,  226,  227.) 
If,  as  we  must  assume,  it  is  of  importance  to  the  public  that 
tins  service  be  maintained,  the  point  pres^ited  is  not  whether 
the  relator  can  be  heard  to  question  the  provisions  of  the 
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grant  but  whether  they  are  beyond  the  control  of  the  Legis- 
lature with  respect  to  the  rate  of  fare.  With  respect  to  such 
conditions  imposed  by  the  municipal  authorities  in  the  exercise 
of  their  right  conferred  by  section  18  of  article  3  of  the  State 
Constitution  to  grant  or  withhold  the  consent  to  the  c<m- 
staiiction  and  operation  of  a  street  railroad  for  the  construction 
of  which  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on  the  street  or  highway  is  also  required, 
the  power  and  authority  of  the  L^islature  effectively  to  increase 
the  rate  of  fare  without  the  consent  of  the  municipal  authorities 
so  that  there  may  be  no  forfeitme  of  the  grant  by  the  latter, 
has  down  to  the  present  been  left  in  doubt.  {Matter  of  Quinby 
V.  Pvb.  Serv.  Comm.,  223  N.  Y.  244;  People  ex  rel  ViUage  ofS. 
Glens  FaUs  v.  P.  S.  Comm.,  225  id.  216;  Matter  of  ItUernatianal 
R.  Co.  V.  Pvb.  Serv.  Comm.,  226  id.  474;  People  ex  rel.  City  of 
New  York  v.  Nixon,  190  App.  Div.  612.  See,  also,  People 
ex  rel.  New  York  &  N.  S.  T.  Co.  v.  Pub.  Serv.  Comm.,  175 
App.  Div.  869.)  The  relator,  however,  is  in  no  sense  a  street 
railroad  corporation.  (See  Matter  of  Koehn  y.  Pvb.  Serv. 
Comm.,  107  Misc.  Rep.  151.)  It  was  not  organized  nor  was 
either  of  its  predecessors  organized  imder  the  Street  Railroad 
Law  of  the  State  (Laws  of  1884,  chap.  252,  as  amd.;  Railroad 
Law  of  1890,  art.  4,  as  amd.;  Railroad  Law  of  1910,  art.  5,  as 
amd.),  but  imder  the  General  Railroad  Law,  the  same  as  the 
New  York  Central  and  other  general  railroad  corporations.  It 
uses  no  part  of  the  surface  of  any  street  or  highway.  It  does 
not  take  on  or  dischai^ge  passengers  on  streets  or  at  street  croas- 
ings  but  only  at  its  own  stations  on  its  private  right  of  way. 
The  city  authorities,  therefore,  in  enacting  the  ordinance  giving 
their  consent  to  the  relator  to  cross  the  streets,  were  not  exer- 
cising any  power  or  authority  derived  from  the  Constitution  or 
with  respect  to  matters  concerning  which  the  municipality  had 
any  absolute  right,  but  were  exercising  part  of  the  police  power 
of  the  State,  delegated  by  the  Legislature,  over  which  the  L^ia- 
lature  had  full  control  and,  therefore,  although  the  grant  when 
thus  accepted  became  in  a  sense  a  contract,  the  police  power 
of  the  State  in  the  premises  and  particularly  with  reelect 
to  regulating  fares,  did  not  irrevocably  pass  and  the  contract 
thus  evidenced  did  not  become  a  contract  within  the  pro- 
tection of  subdivision  1  of  section  10  of  article  1  of  the  Federal 
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Constitution,  but  remained  subject  to  the  poKce  power  of 
the  State  under  which  the  exercise  of  the  grant  might  be 
regulated  from  time  to  time  as  required  in  the  interest  of 
the  public.  (People  ex  rel.  Village  of  8.  Glens  FaUa  v.  P.  S. 
Comm.f  supra;  Matter  of  Quinby  v.  Puh.  Serv.  Comm.,  supra; 
People  ex  rel.  New  York  &  N.  S.  T.  Co.  v.  Pvb.  Serv.  Comm., 
175  App.  Div.  869;  People  ex  rel.  Bridge  Operating  Co.  v. 
Pub.  Serv.  Comm.,  153  id.  129;  People  ex  rel.  South  Shore 
T.  Co.  V.  WiUcox,  196  N.  Y.  212;  Milwaukee  Electric  Railway 
V.  Wisconsin  R.  R.  Comm.,  238  TJ.  S.  174;  Louisville  &  Nash- 
vtOe  R.  R.  V.  Motdeg,  219  id.  467;  Matter  of  Koehn  v.  Pvb. 
Serv.  Comm.,  107  Misc.  Rep.  151.)  The  provisions  of  the 
charter  of  the  city  xmder  which  it  is  claimed  the  city  acted 
in  granting  its  consent,  which  was  so  required  by  the  Greneral 
Railroad  Law,  were  sections  72-74  of  the  Greater  New  York 
charter,  as  amended  and  revised  by  chapter  466  of  the  Laws 
of  1901,  Said  section  72  provides  that  eveiy  grant  of  or 
relating  to  a  franchise  of  any  character  must,  imless  otherwise 
provided  in  the  act,  be  by  ordinance.  Section  73,  in  so  far 
as  here  material,  provided  that  after  the  approval  of  the  act, 
no  franchise  or  right  to  use  the  streets  or  highways  should  be 
granted  by  the  board  of  aldermen  to  any  person  or  corporation 
for  a  longer  period  than  twenty-five  years,  except  as  therein- 
after provided,  but  that  such  grant  might  at  the  option  of  the 
city  provide  for  giving  to  such  grantee  the  ri^t  on  a  fair  revalu- 
ation or  revaluations  to  renewals  not  exceeding  in  the  aggregate 
twenty-five  years.  It  then  provided  that  at  the  termination 
of  the  franchise,  all  rights  or  property  of  the  grantee  in  the 
streets  should  cease  without  compensation  and  that  it  might 
be  provided  in  the  grant  that  upon  the  termination  of  the 
franchise,  the  plant  of  the  grantee  and  appurtenances  should 
be  and  become  the  property  of  the  city  without  compensation 
or  on  payment  of  the  fair  valuation  thereof.  The  section 
farther  provided  as  follows :  "  Every  grant  shall  make  adequate 
provision  by  way  of  f orfdture  of  the  grant,  or  otherwise,  to 
secure  efficiency  of  public  service  at  reasonable  rates  and  the 
maintenance  of  the  property  in  good  condition  throughout 
the  full  term  of  the  grant.'*  Section  74  provided  that  the 
proposed  specific  grant  should  be  embodied  in  an  ordinance 
with  all  of  the  terms  aivi  conditions  including  the  provisions 
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as  to  rates,  fares  and  charges  and  provided  for  the  publication 
thereof  and  for  a  reference  to  the  board  of  estimate  and 
apportionment  to  inquire  with  respect  to  the  money  value 
of  the  franchise  and  the  adequacy  of  the  compensation  pro- 
posed to  be  paid  therefor.  (See,  also,  Greater  New  York 
Charter,  §§  72^74,  as  amd.  by  Laws  of  1905,  chaps.  629,  630. 
See,  also,  Laws  of  1914,  chap.  467,  adding  to  Greater  New 
York  Charter,  §  74.)  The  grant  in  question  was  for  a 
period  of  twenty-five  years  with  a  provision  iot  an  extension 
for  a  like  period  and  the  grantee  was  limited  to  charging 
not  more  than  five-cent  fares  during  the  first  period  and  it 
wafi  provided  that  it  might  be  so  limited  during  the  extended 
period.  The  learned  coimsel  for  the  relator  forcibly  contends 
that  if  these  statutory  provisions  were  applicable  the  duty 
was  imposed  by  the  Legislature  upon  the  board  of  aldermen 
so  to  frame  the  provisions  of  the  grant  as  to  secure  efficiency 
of  the  public  service  at  reasonable  rates  and  the  maintenance 
of  the  property  in  good  condition  throughout  the  term  and 
any  renewal  there(rf  and  that  if  it  has  failed  so  to  do,  its 
action  was  not  a  proper  exercise  of  the  power  delegated  by 
the  Le^elature  and  was  not  binding  on  the  L^slature.  On 
the  facts  presented,  it  is  evident  that  the  contemplated  public 
service  cannot  be  rendered  at  the  rate  of  fare  prescribed  in  the 
ordinance.  If,  th^ef ore,  there  weire  any  doubt  on  the  point  as 
to  whether  the  Legislature  has  delegated  all  of  its  power  in  the 
premises  irrevocably,  it  is  quite  clear  that  in  the  circumstances 
of  this  case  it  cannot  be  so  held,  for  if  these  provisions  of  the 
Greater  New  York  charter  were  appUc^le  to  a  consent  to  the 
crossing  of  streets  by  such  a  railroad  company  the  authority 
conferred  has  not  been  exercised  as  authorized  and,  therefore, 
it  remained  competent  for  the  Legislature  to  take  9uch  action 
as  might  be  necessary  with  re^)eat  to  the  rate  of  fare  to  be 
charged  to  secure  the  efficiency  of  the  public  service  con- 
templated by  the  grant  at  reasonable  rates.  The  case,  m 
I  view  it,  falls  directly  within  the  decision  of  the  Court  of 
Appeals  in  People  ex  reL  Village  of  S.  Glens  FdUs  v.  P.  S. 
Comm.  (sv.pra)  wherein  it  was  held  that,  notwithstanding  the 
fact  that  the  Legislature  had  made  it  a  condition  of  the  right  of 
the  gas  company  to  use  the  public  streets  that  the  consent 
of  the  local  authorities  be  obtained  therefor  and  the  local 
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autiioritieB  in  granting  mich  consent  prescribe  the  rate  to  be 
chained  to  consumers,  it  was  still  within  the  power  of  the 
Legislature  to  increase  such  rates  and  that  it  had  delegated 
authority  in  that  respect  to  the  Public  Service  Commission. 
Assunuag  that  I  im  right  in  reaching  the  condusion  that  the 
Legislature  has  )uriadiction  in  the  pr^nises  to  increase  the 
rate  oi  iaxe,  it  is  quite  clear,  I  think,  that  it  has  del^ated 
its  authority  ki  the  pn^nises  to  the  PuUic  Service  Ccxmrnission 
by  virtue  oE  the  provisions  of  said  sections  29  and  49  of  the 
Public  Service  ComzcissioDS  low.  {People  ex  reL  Ulster  A 
Delaware  R.  R.  Co.  v.  Pub.  Serv.  Coram.,  171  App.  Div.  607; 
affd.,  218  N.  Y.  643;  Matter  of  International  R.  Co.  v.  Pub. 
Serv.  Coram.,  supra.) 

It  follows,  therefore,  that  the  determination  of  the  Public 
Service  Commission  should  be  annulled,  with  fifty  dollars 
eostg  imd  (fifiimrsem^its,  and  that  the  matter  should  be  referred 
back  to  the  Commission  to  determine  the  reasonableness  of 
the  fare  of  sevetf -cents  proposed  to  be  charged  by  the  relator 
by  the  schedule  of  passenger  rates  so  filed  by  it. 

Clarke,  P.  J.,  Dowling,  Page  and  MEBBEUi,  JJ.,  concur. 

Writ  sustained  and  determination  annulled,  with  fifty 
dollars  costs  and  disbnraements,  and  the  matter  refemed  back 
to  the  CoDQjnksaion  to  determine  the  reasonableness  of  the  fare 
proposed  to  be  chatgod  by  the  rshitor  by  the  sdiedule  filedby  it. 
Settle  order  on  notice. 


pRED  S.  Bryant  and  Emma  H.  Brtant,  Appellants,  v.  Anna 
H.  Shaw,  Respondent,  Impleaded  with  Edna  B.  Lewis  and 
Others,  I^efendants. 

Seoond  Department,  October  8, 1920. 

H»>dtngi  -*"  ord^g  graatifg  motion  of  defendant  for  Jvdemont  on 
pleadings  after  demurrer  to  complaint  —  when  defendant  cannot 
require  plaintiff  to  enter  Judgment  upon  reversal  of  said  order  by 
Appelate  Division. 

There  is  no  rule  requiring  a  party  to  enter  judgment  upon  an  order  of  tlie 
Appellate  Division  denying  a  motion  for  judgment  on  the  pleadings. 

Tims  "^here  a  defendant  demurred  to  the  complaint  and  then  moved  for 
jadkm«nt  oa  flie  pleadings,  and  the  order  granting  the  motion  was  reversed 
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upon  KppeaX  with  leaye  to  the  defendant  to  inthdraw  the  deniiimr  and 
to  answer,  the  defendant,  who  has  not  availed  herself  of  said  pernusBion, 
is  not  entitled  to  an  order  requiring  the  plaintiff  to  enter  judgment  upon 
the  order  of  reversal  in  the  Appellate  Division. 

Appeal  by  the  plainti£FS;  Fred  S.  Bryant  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  Westchefiter  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  <rf 
Westchester  on  the  5th  day  of  June,  1920,  directing  the  plaizi- 
ti£Fs  to  enter  judgment  against  the  respondent's  exeeutriees 
within  ten  dasrs  and  staying  all  proceedings  in  the  action. 

Theodore  •/.  Breitwieser,  for  the  appellants. 

Mary  R.  Towle,  for  the  respondent. 

Rich,  J.: 

The  action  is  in  partition.  The  defendant  Shaw  interposed 
a  demurrer  to  the  complaint  and  then  moved  for  judgment  on 
the  pleadings.  The  motion  was  granted,  but  upon  appeal  to 
this  court  the  order  was  reversed  with  leave  to  withdraw  the 
demurrer  and  answer.  (190  App.  Div.  578.)  Instead  of  avail- 
ing herself  of  this  permission,  respondent  has  obtained  an  order 
requiring  the  plaintiffs  to  enter  judgment  upon  the  otdet  of 
reversal  in  this  court.  In  effect  respondent  has  obtained  an 
order  directing  that  a  judgment  be  entered  denying  a  jud(^ 
ment.  I  know  of  no  rule  requiring  a  party  to  enter  judgment 
upon  an  order  of  the  Appellate  Division  denjdng  a  motion  for 
judgment  on  the  pleadings.  In  Taishoff  v.  Elkema  (171  App. 
Div.  288),  Mr.  Justice  Page,  after  discussing  the  rules  of 
practice  governing  motions  for  judgment  on  the  pleadings  and 
demurrers,  said:  "'Where  the  matter  is  brought  before  the 
court  on  notice  of  motion,  either  under  sections  976  or  547^  no 
written  decision  or  interlocutory  judgment  need  be  filed  or 
entered,  but  an  order  should  be  entered.'  *'  In  Dahm  v.  O'Con- 
nell  (179  App.  Div.  363),  Mr.  Justice  Pttnam,  writing  for  this 
court,  said:  "  Where  a  complaint  is  demurred  to,  plaintiff  has 
three  ways  to  test  such  demurrer.  If  he  moves  for  judgment 
imder  Code  of  Civil  Procedure,  section  547,  the  court  which 
sustains  the  demurrer  should  deny  this  motion  by  an  order. 
Without  some  cross-motion  or  some  notice  of  a  trial  of  the 
issues  of  law,  judgment  should  not  be  entered  for  defendant.'' 
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The  demurrer  in  ihe  ease  at  bar*  was  not  brought  on  for 
trial  under  section  077,  followed  by  a  decision  under  section 
1021  of  the  Code  of  Civil  Procedure,  and  it  follows  that  the 
order  must  be  reversed,  mth  ten  dollars  costs  and  disburse- 
ments, and  motion  denied,  with  ten  dollars  cost& 

Jbnks,  p.  J.,  Putnam,  Blackmab  and  Kellt,  JJ.,  concur; 

Order  rev^'sed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  Chabubs  A.  Smtthwics,  an  Attorn^, 

Respondent. 

First  Department,  July  2,  1920. 

Atfeomef  at  law  dis1t>arred  —  conTemlon  of  olient's  money  —  falie 
testimony  upon  hearing. 

Attorney  at  law  disbarred  for  converting  to  his  own  use  the  proeeeds  of  a 
poBoy  of  life  insurance,  belonging  to  an  estate,  which  he  ooUeoted  while 
acting  as  attorney  for  the  administratrix,  for  making  false  and  misleading 
statements  to  conceal  the  facts  from  the  surety  company  which  was  on  his 
client's  bond,  and  for  giving  false  testimony  upon  the  hearing. 

DiBCiPUNABT  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie^  for  the  i)etitioner. 

Samuel  Frank  Edmead,  for  the  respondent. 

Clabke,  p.  J.: 

The  respondent  was  admitted  to  the  bar  by  the  Appellate 
Divifflon,  FiiBt  D^)artinent,  in  March,  1909,  and  was  practicing 
in  said  departm^t  at  the  time  he  committed  the  acts  com- 
plained of.  The  petition  charges  in  substance,  (a)  that 
respondent  converted  to  his  own  use  the  proceeds  of  a  poliey 
of  life  insurance  belongii^  to  the  estate  of  Isaac  Jeff^Bon, 
deceased,  which  he  collected  while  acting  as  attorney  for 
Etta  Bamett,  the  administratrix  of  the  estate,  (b)  That  he 
dither  refuasd  to  jreply  or  made  evasive  answeirs  to  numerous 
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inquiries  made  of  him  in  regard  to  the  dispoaitioQ  of  die 
proceeds  of  the  insurance  policy  made  to  him  and  the  pc^gress 
made  in  the  settiemient  of  the  case. 

Isaac  Jefferson  died  in  April;  1915,  leaving  him  mirviving 
two  infant  sons.  The  respondent  was  retained  to  settle  ibe 
estate  by  Etta  Barnattj  a  colored  woman  in  humble  circum- 
stances, an  aunt  of  the  Jefferson  children.  He  procured  her 
appointooent  as  adminisbratriz  and  also  as  general  guardian  of 
the  children.  He  procured  the  usual  administratrix's  bond 
from  the  National  Surety  Company.  The  application  for  the 
bond  provided  that  moneys  belonging  to  the  estate  should 
be  deposited  in  a  bank  subject  to  the  joint  control  of  the 
administratrix  and  the  surety  company.  In  the  order  of  the 
Surrogate's  Court  dated  May  25, 1915,  appointing  Etta  Bamett 
guardian  of  the  children,  it  was  provided  that  the  moneys 
belonging  to  the  waids  were  to  be  ccdlected  and  received  by 
Etta  Bamett  and  Daniel  J.  Carr  and  deposited  in  the  North 
Side  Savings  Bank.  Etta  Bamett  cannot  read  and  her  abifity 
to  write  is  limited  to  signing  her  own  name.  On  June  5,  1915, 
the  raspondent  collected  the  sum  of  $566.88,  the  prooeeda  of 
a  policy  of  life  insurance  belonging  to  the  estate  of  Imac 
Jefferson,  secured  the  indorsement  of  Etta  Bamett  to  the 
check  and  deposited  the  money  in  his  personal  bank  account 
in  the  Bronx  Borough  Bank.  On  June  4,  1915,  the  day  before 
the  respondmt  made  said  deposit,  be  handed  Etta  Bamett 
the  sum  of  one  hundred  dollaie.  Twenty-five  dollars  of  this 
amount  she  paid  over  to  the  respondent  on  accoimt  of  lus 
fees  which  had  been  previously  fixed  at  the  sum  of  fifty  dollars. 
Sixty-five  dollars  of  the  sum  retained  by  her  was  used  to  pay 
the  imdertaker's  bill,  and  the  remaining  ten  dollars  was  used 
to  purchase  clothes  for  the  children. 

On  August  7,  1915,  the  respondent  paid  to  Mrs.  Scott,  a 
eouBin  by  mairiage  of  Etta  Bamett  and  with  whom  she  and 
the  two  Jefferson  children  lived,  tlie  sum  of  eixty-seven  dbitare, 
which  was  doe  from  Etta  Bamett  for  the  maintenance  erf  the 
children. 

Respondent's  bank  account  shows  that  at  the  time  he 
deposited  said  sum  of  $566.88  he  had  overdrawn  his  account 
$23.64,  and  that  immediately  thereafter  he  began  to  draw  out 
the  funds  of  ihe  estate.    On  July  31,  IQIS,  his  balance  had 
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bevi  tttifety  eoduuisted  and  his  aooount  had  again  been 
ovordrawii. 

On  June  28, 1915,  the  surety  eompamy  wrafee  the  mpondent 
asking  if  any  assets  liad  been  received  and  if  so  to  arrangis 
for  tiie  pladng  of  the  securities  under  the  company's  joint 
ooDtrol  anrangBiDAnt.  On  August  16,  1915,  the  surety  com- 
|iany  wrote  again  asking  for  a  reply  to  its  letter  of  June 
twenty-eighth.  On  August  eif^teenlii  the  respondent  wrote 
to  the  surety  conq>any:  "  As  soon  as  assets  are  collected  in 
this  estate  I  shall  advise  you  and  see  thai  the  same  are 
deposited  under  your  joint  control.''  This  was  more  than 
^o  months  after  the  receipt  by  him  of  the  money  collected 
iq>on  the  life  insoranee  pohcy  and  the  deposit  theareof  to  his 
own  account.  On  October  20,  1915,  the  sur^  company 
again  wrote  asking  as  to  the  present  status  of  the  matter,  to 
which  the  ro^Mindent  replied:  ^'  The  status  of  this  matter  is 
the  same  as  wheq  I  wrote  you  a  letter  August  18,  1915*" 
'^  I  am  making  an  eff(»t  now  to  gather  in  the  assets  of  the 
estate."  On  December  15,  1915,  the  surety  company  wrote 
askii^  if  anything  new  had  transpired,  to  which  the  respondent 
replied:  '^Nothing  new  has  tran^ired  since  I  wrote  you 
on  October  27,  1915." 

In  addition  to  the  forgoing  inquiries  of  the  surety  ecxnpany 
and  the  answers  thereto,  from  January,  1916,  repeated  inquiries 
were  made,  first  by  a  Boston  attorney  for  Mrs.  Bamett  and 
subsequently  by  a  firm  of  New  Y(^  attcMmeys,  by  letter  and 
by  telephone,  to  Jtme  30,  1916,  asking  for  information  as  to 
the  estate  and  where  and  how  and  in  whose  name  the  moneys 
were  deposited.  These  letters  were  in  many  instances 
unanswered  and  when  answered  the  replies  were  evasive  —  no 
information  was  given.  It  was  not  imtil  after  respondent 
had  received  notice  fcom  the  Bar  Association  that  charges  had 
been  filed  against  him  and  on  the  day  fixed  for  the  hearing 
before  the  committee  on  grievances  that  he  gave  to  the  repre- 
sentative of  the  National  Surety  Company  a  check  for  $273.88, 
which  sum  he  then  stated  was  the  entire  balance  of  the  funds 
of  the  Jefferson  estate  remaining  in  his  hands. 

The  learned  official  referee  in  his  report  finds  that  the 
allegations  of  the  petition  are  established  by  the  proof  and 
that  the  respondent  was  guilty  of  misconduct  as  charged. 
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A  careful  examination  of  the  very  voluminoua  record  and 
the  elaborate  explanation  and  defense  sought  to  be  establii^ed 
by  the  respond^it  clearly  establishes  the  correctness  of  the 
conclusion  of  the  learned  r^eree*  There  is  no  doubt  that 
immediately  upon  the  collection  of  the  moneys  due  under  the 
life  insurance  policy  he  deposited  the  same  in  his  own  personal 
bank  account  and  within  a  very  short  time  had  drawn  it  out 
and  used  it  for  his  own  purposes  with  the  exception  of  $167, 
which  he  paid  to  Mrs.  Bamett  as  heretofore  stated,  and  that 
*for  a  long  period  of  time  thereafter  he  concealed  the  fact 
of  his  collection  and  use  of  the  money  by  evasive  and  false 
rephes  to  repeated  inquiries.  Not  only  that,  but  believing 
that  certain  important  witnesses  were  unavailable  to  the 
petitioner,  by  reason  of  absence  from  the  State  due  to  war 
and  other  conditions,  upon  the  hearing  he  testified  falady 
to  many  facts,  as  was  subsequently  established  when  the 
missing  witnesses  were  found  and  placed  upon  the  stand. 
There  is  no  doubt,  on  the  record,  that  he  manufactured  and 
tendered  in  evidence  letters  and  other  writings  to  bolster  up 
his  case  which  were  false  and  £ctitious.  We  do  not  deem  it 
necessary  to  further  detail  the  evidence.  The  record  satisfies 
us  that  he  converted  his  client's  money  to  his  own  use,  made 
false  and  misleading  statements  to  conceal  the  facts  from 
the  surety  company,  which  was  on  his  chat's  bond,  and  gave 
false  testimony  upon  the  hearing.* 

We  approve  of  the  conclusion  of  the  learned  offidal  refmee 
that  he  has  been  guilty  of  misconduct  as  an  attorn^,  and 
find  that  his  proved  misconduct  renders  him  utterly  unfit 
to  remain  a  member  of  an  honorable  profession.  He  is, 
therefore,  disbarred. 

DowLiNG,  Smith  and  Page,  JJ.,  concur. 
Respondent  disbarred.    Settle  order  on  notioe. 
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The  People  op  the  State  of  New  York  ex  rd.  Charles  E. 
-Newton,  Attorney-General  of  the  State  of  New  York, 
Relator,  v.  Specie  Term,  Part  1,  of  the  Supreme  Court 

IN  AND  FOR  THE  CoUNTY  OF  NeW  YoRK,  RoBERT  S.  WaGNER, 

the  Justice  now  Holding  Such  Term,   and  Charles  F. 
MuRPHT  and  Others,  Defendants. 

First  Department,  October  15,  1920. 

Proliibitlon —  when  writ  mmy  iatue  —  crime* —  Juriediotion  of  Spe- 
cial Term  of  Supreme  Court  to  entertain  motion  to  set  aside 
indictment  found  at  Extraordinary  Trial  Term  when  latter  term 
in  recess  — no  appeal  from  determination  of  Si>ecial  Term. 

A  writ  of  prciubition  may  be  issued  only  against  a  court  or  other  tribunal 
possessinf  judicial  powers  when  it  is  without  jurisdiction  or  is  proceeding 
or  threatening  to  proceed  in  excess  of  its  jurisdiction. 

A  Special  Term  of  the  Supreme  Court  in  the  First  Judicial  District  has  juris- 
diction to  entertain  a  motion  to  set  aside  an  indictment  which  was  pre- 
sented against  the  defendanta  at  an  Extraordinary  Trial  Term. 

It  aesfiM,  that  while  tiie  joiisdielibn  in  such  cases  is  iiot  eonfned  to  the  par* 
tioular  part  or  term  of  the  Supi»me  Court  in  which  the  indictment  is 
found  or  has  been  transferred,  it  is  not  optional  whether  to  move  there 
or  elsewhere,  for  manifestly  if  the  part  or  term  of  the  court  in  which 
indictments  have  been  found,  or  to  which  they  have  been  transferred, 
were  in  session,  it  would  tend  to  bring  the  administration  of  justice  into 
disrepote  and  would  seriously  Mterfeie  with  the  orderly  administration  of 
judicial  work  for  another  part  or  teim  of  the  court  to  entertain  jurisdic- 
tion in  such  cases. 

But  since  the  Extraordinary  Trial  Term  was  not  in  session  at  the  time  the 
motion  was  made  to  the  Special  Term  it  was  a  matter  addressed  to  the 
sound  discretion  of  the  justice  presiding  at  the  Special  Term,  whether  the 
motion  should  be  entertained,  and  over  his  deteacmination  thereon  the 
Appellate  Divisian  hae  no  siipervisioix  by  appeal  or  otherwise. 

Application  by  the  relator,  Charles  E.  Newton,  for  an 
alternative  writ  of  prohibition  to  restrain  Special  Term,  Part 
1,  of  the  Supreme  Court  in  and  for  the  county  of  New  York, 
and  the  justice  presiding  thereat  and  each  of  the  defendants 
from  taking  any  further  proceedings  with  respect  to  a  motion 
mside  by  the  defwidants,  Charles  F.  Murphy  and  others,  for 
the  diBmiBsal  of  a  joint  indictment  charging  them  with  the 
crime  of  conq)iraoy  presented  against  them  on  the  22d  day  of 
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Jiine^  1920,  at  an  Extraordinary  Trial  Term  of  the  Supreme 
Court,  presided  over  by  Mr.  Justice  Weeks. 

The  petition  of  the  relator  shows  that  the  JExtraordinwy 
Trial  Term  of  the  Supreme  Court  was  duly  appointed  by  the 
Governor  to  convigne  on  the  11th  day  of  August,  1919;  that 
the  Governor  duly  designated  Mr.  Justice  Weeks  to  preside 
thereat,  and  that  pursuant  to  the  order  of  the  State  executive, 
a  grand  jury  to  serve  at  said  terjn  was  duly  drawn;  that  the 
Governor  duly  required  the  Attomey-Geneial  to  attend  in 
person  or  by  deputy  to  manage  and  conduct  before  the  cowrt 
and  the  grand  jury  eetain  prooeedings  qpedfied  in  the  order 
of  the  executive  and  that  the  Attorney-General  duly  appointed 
William  Rand  as  Special  Deputy  Attorney-General  for  those 
piuposes;  that  the  day  after  the  indictment  was  filed,  a  plea 
of  not  guilty  was  interposed  for  each  of  the  drfendants  and 
leave  was  given  to  them  to  withdraw  their  plea  and  to  move 
or  demiu*  as  they  might  be  advised  on  or  before  the  fourth 
day  of  October;  that  on  the  twenty-ninth  day  of  June  the 
court  took  a  recess  until  the  fourth  of  Octob^,  at  whidh  time 
it  would  convene  again;  that  no  further  sbep  or  proceeding, 
except  an  application  to  the  sam^e  Special  Teim  on  the  21st 
of  July,  1920,  for  an  inspection  of  the  minutes  of  the  grand 
jiuy  and  for  a  copy  thereof  which  was  granted,  was  taken  by 
any  of  the  defendants  until  the  7th  of  September^  1920,  when 
the  indicted  defendants  gave  notice  of  a  motion  retursaahte  qh 
the  thirteenth  of  that  month  at  Special  Term,  Part  1,  at  which 
Mr.  Justice  Wagner  was  presiding,  to  set  aside  the  indictments 
and  the  groimds  upon  which  it  was  made  were:  (1)  that  it  was 
found  without  warrant  of  law;  (2)  that  there  was  no  sufficient 
Idgal  evidence  before  the  grand  jury  to  si^jport  it;  (3)  that 
illegal  and  incompetent  evidence  of  a  grossly  prejudioial 
character  was  submitted  to  and  heard  by  the  grand  jmy  and 
constitutes  the  basis  for  the  indictment;  (4)  that  the  grand 
jury  was  without  jurisdiction  to  entrain  the  charge;  (5)  that 
a  person  not  within  the  class  mentioned  in  sections  262-264  of 
the  Code  of  Criminal  Procedure  was  permitted  to  be  present 
at  a  session  of  the  grand  jury  *while  the  charge  embraced  in  the 
indictment  was  under  consideration;  and  (6)  iliat  their  con- 
stitutional rights  were  invaded  by  the  finding  of  the  indie<>- 
ment  without  proper  or  suffidait  legal  evidence  to  support 
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it  and  through  the  admisBion  of  illegal  and  buxmxpeibmt 

evidence  of  a  groft^  prejudicial  character;  that  on  the  return 

of  the  motion,  the  petitioner  duly  objected  to  the  pow«:, 

jurisdiction  and  authority  of  the  Special  Term  to  hear  the 

same  and  requested  the  coxirt  to  dismiss  the  motion  witliout 

prejudice  to  the  right  of  the  indicted  defendante  to  renew 

same  before  the  ExtracM'dinary  Tenn  and  duly  presented  and 

filed  an  affidavit  settii^  forth  the  objections,  but  that  over  the 

petitioner's  protest  and  objection,  the  court  heard  and  took  the 

motion  under  advisement  for  a  decision  on  the  merits  and 

still  r^ains  the  same  for  that  purpose;  that  Mr.  Justice  WaO* 

NEB  has  not  been  designated  to  preside  at  any  Ebctraoidinaiy 

Trial  Term  or  at  any  Criminal  Tenn  and  is  without  power  (X 

jurifldaction  to  decide  the  motion,  and  if  the  decision  shall  be 

advene  to  the  People  and  the  court  directs  the  dismiffial  of 

the  indictm^it,  no  i^ppeal  will  Me  from  iiie  order  and  the 

Pe(H>le   will   be  irremediably  prejudiced  thereby;   and   the 

petitioner  prays  that  an  alternative  writ  of  prohibition  be 

issued  comnumding  Special  Term,  Part  1,  end  the  justice 

presiding  thereat  and  the  indicted  defcndaats  to  desist  and 

refrain  from  any  furthiN*  prooeediiigs  except  to  deny  the 

application  or  to  ref  tt*  the  same  to  the  Extraordinary  Trial 

Term.    In  opposition  to  the  applieaiioo  for  the  altei^native 

writ  two  affidavits  and  a  copy  of  tiie  indictment  were  read  in 

behalf  of  the  defendants,    line  adKdavits,  which  were  imcon»- 

troverted,  show  that  when  the  indictment  was  found  the 

defendant  Murphy  was  i:n  San  Franciseo  attending  the  Demo^ 

eratie  National  Convention  and  the  defendant  Baldwin  was 

in  Europe;  that  on  the  29th  day  of  June,  1920,  tiie  time  of  the 

indicted  defendants  to  change  thi^  pleas  or  otherwise  move 

wouhi  expire,^  and  they  asked  for  oniky  two  we^  further  time, 

bat  that  the  justice  presiding  at  the  Extraordinary  Trial  Term 

aanouneed  tluit  he  was  to  sail  for  Europe  on  the  tenth  of  July, 

aiid  that  it  would  be  impossible  for  him  to  rearrange  his  plans 

so  that  he  could  dispose  of  the  matter  in  two  weeks  from 

Jime  twenty-ninth,  and  announced  that  the  court  woidd  be 

in  recess  until  the  fourth  of  October,  and  that  the  timie  would 

be  extended  until  that  date,  whereupon  one  of  the  attorneys 

for  the  def^idants  said:  - '  It  is  understood,  however,  if  your 
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Honor  pleabe,  so  that  we  may  have  it  plain  and  explicit  if 
the  defendants  desire  to  take  the  matter  up  prior  to  that  time, 
that  they  have  the  right  to  do  so,"  The  court  replied:  "  I 
understand  the  defendants  have  the  right  at  any  time  before 
the  4th  of  October  to  serve  motion  papers;  whether  they  can 
bring  that  motion  on  before  the  4th  of  October,  I  am  not  prepared 
to  state."  That  on  the  16th  of  July,  1920,  a  notice  of  the 
motion  for  the  inspection  of  the  minutes  of  the  grand  jury  was 
served  returnable  July  twenty-first,  at  which  time  the  Attorney- 
General  objected  to  the  jurisdiction  of  the  court  and  Mr. 
Justice  Lydon,  who  presided,  ixxk.  the  motion  imder  advise- 
ment and  required  the  submission  of  briefs  and  on  the  3d  di 
August,  1920,  filed  an  opinion  granting  the  motion;  that  the 
Attorney-Genial  appealed  from  the  order  and  obtained  a 
stay  from  one  of  the  justices  of  this  coinrt  pending  the  i^peal, 
which,  on  argument,  was  vacated  on  August  sixteenth,  but 
that  a  copy  of  the  minutes  was  not  furnished  to  the  indicted 
defendants  until  the  first  of  September,  and  the  notice  of 
motion  for  the  dismissal  of  the  indictments  was  served  on  the 
seventh  of  September;  that  on  September  Ih,  1920,  when 
the  Special  Term  overruled  objections  to  the  jurisdiction,  the 
relator,  on  an  informal  notice  to  the  attorneys  of  the  indicted 
defendants,  appHed  to  a  justice  oi  this  court  for  a  stay  of  the 
hearing  at  Special  Term  on  the  motion  to  dismiss  the  indict- 
ment pending  an  application  to  this  court  for  an  alternative 
writ  of  prdiibition,  and  the  justice  of  this  court  of  whom 
the  application  was  made  having  suggested  that  the  request 
for  a  stay  should  be  made  at  Special  Term,  the  attorneys 
entered  into  a  stipulation  under  whidi  the  motion  to  dismiss 
was  submitted  to  the  Special  Term  on  an  agreement  that  no 
(Hrder  would*  be  entered  pending  a  decision  of  the  application 
of  the  Attorney-General  to  this  coiui  for  an  alternative  writ. 
Those  affidavits  furth^  show  that  there  are  precedents  for 
the  exercise  of  such  jurisdiction  by  the  Special  Term  in  that 
on  the  11th  of  February,  1920,  an  application  made  to  the 
Extraordinary  Term  of  the  Supreme  Co\irt  for  the  dismissal 
of  an  indictment  was  referred  to  the  justice  presiding  at 
Special  Term,  Part  1,  where  the  motion  was  heard  and  granted, 
and  on  the  11th  of  May,  1920,  a  like  appUcation  was  made  by 
an  indicted  defendant  at  Special  Term,  Part  1,  where  it  was 
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heard  with  the  consent  of  the  district  attorney  and  granted, 
and  on  the  6th*  of  May,  1920,  a  like  application  by  an 
indicted  defendant  was  made  at  Special  Term,  Part  1,  another 
justice  presiding,  and  heard  with  the  consent  of  the  district 
attorney  and  granted,  and  on  the  fourteenth  of  May  a  like 
application  was  heard  at  Special  Term,  Part  I,  without  the 
consent  of  the  district  attorney  and  granted,  and  that  none 
of  said  justices  so  entertaining  jurisdiction  at  Special  Term 
were  then  or  theretofore  had  been  holding  the  Trial  Term  at 
which  the  indictments  were  presented.  These  are  the  only 
material  facts  presented  in  favor  of  or  in  opposition  to  the 
motion  and  they  are  uncontroverted. 

Howard  S.  Gam  [WilUam  Rand  with  him  on  the  brief],  for 
the  relator. 

William  M.  K.  Olcott,  for  the  defendant  Mmphy. 

Martin  Conboy,  for  the  defendant  Baldwin. 

Frank  H.  HaU^  for  the  defendant  Walden. 

PMUip  J.  BriUj  for  the  defendant  McCarthy. 

George  W.  Schunnan,  for  the  defendant  Com  Prodnets 
Refining  Company. 

George  Z.  MedaUe,  for  the  defendant  Smith. 

Lauqhun,  J, : 

Special  Term,  Part  1,  at  which  the  motion  was  made,  was 
duly  appointed  to  be  held  at  that  time  and  place  by  the  justices 
of  this  court,  and  the  justice  presiding  thereat  was  duly 
assigned  to  hold  it,  but  that  would  be  immaterial  since  he 
was  a  justice  of  the  Supreme  Coiirt,  (State  Const,  art.  6, 
§  6;  People  v.  Herrmann,  149  N.  Y.  190;  People  v.  Puetolka, 
Id.  570.)  Thd  application  for  the  alternative  writ  of  pro- 
hibition presents  but  a  single  point  which  is  one  of  law  as  to 
whether  the  Special  Term  had  jurisdiction  to  entertain  the 
motion  for  the  HiaryiiHgnJ  of  the  mdictment,  it  bdbag  now  well 
settled  in  this  jurisdiction  that  a  writ  of  prohibition  may  only 
be  issued  against  a  court  or  other  tribunal  possessing  judicial 
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powers  where  it  is  vrUhout  jurisdiction  or  is  proceeding  oat 
threatening  to  proceed  in  exoess  of  its  jurisdietion.  {Thomson 
V.  Tnkcy^  60  N.  Y.  31;  People  ex  reL  ChUds  v.  Extraordinary 
Trial  Term,  228  id.  463;  People  ex  rd.  Patrick  v.  Fitzgerald, 
73  App.  Div.  339;  PeapU  ex  rd.  Mayor  v.  Nichols^  79  N.  Y. 
d82.)  The  People  have  no  right  of  appeal  from  an  order 
dismissing  an  indictment  regardless  of  whether  the  order  is 
made  by  a  court  with  or  without  jurisdicticMi;  and  the  motion 
if  made  at  the  Extraordinary  Trial  Term  or  at  Trial  Term, 
Part  1,  appointed  for  the  trial  of  criminal  causes,  either  <tf 
which  it  is  ccMoceded  would  have  jurisdiction,  would  be  heard 
and  decided  by  a  single  justice  of  the  Supreme  Court  possessing 
no  greater  power  or  authority  than  the  justice  against  whom 
the  writ  is  asked  unless  it  arise  from  the  mere  fact  of  his  sitting 
in  a  particular  part  of  the  Supreme  Court.  The  Omstitation 
adopted  in  1894  by  article  6,  section  6,  abolished  Circuit  Courts 
and  Courts  of  Oyer  and  Terminer  and  vested  aH  their  juris- 
diction in  the  Supreme  Court  from  and  after  the  31st  day  of 
December,  1895,  and  section  1  of  said  article  continued  the 
Supreme  Court  with  general  jurisdiction  both  in  law  and  equity. 
We  need  not  trace  the  origin  or  history  of  Courts  of  Oyer  and 
Terminer  or  consider  the  manner  in  which  their  jurisdiction 
had  been  extended  and  was  exercised  at  that  time.  It  is 
sufficient  to  say  that  then  and  theretofore  the  justices  of  tbe 
Supreme  Coiul;  exercised  criminal  jurisdiction  by  presiding  at 
Courts  of  Oyer  and  Terminer.  (See  Laws  erf  1823,  <diap.  182, 
§  9;  2  R.  S.  207,  §§  40,  42;  Const.  1846,  art.  6,  §  6;  Const. 
1846,  art.  6,  §  7,  as  amd.  in  1869.  See  Quimbo  Appo  v.  People^ 
20  N.  Y.  531,  546.)  The  Constitution  of  1894,  by  artiele  6, 
section  2,  contemplated  the  efivision  of  the  work  ci  the  Supreme 
Court  betwe^i  Special  and  Trial  Terms  and  authorized  the 
Appellate  Division  in  each  department  to  fix  the  times  and 
places  for  holcfing  such  terms.  In  amen<fing  the  section  in 
1905  the  words  "  and  Trial  '*  were  omitted  from  the  phrase 
*' Special  and  Trial  Terms,'^  but  that  was  not  the  object 
of  the  amendment  and  was  doubtless  inadvertent.  Alter  the 
adoption  of  the  Constitution  of  1894,  theL^blature,  by  section 
15  of  chapter  553  of  the  Laws  of  1806,  immded,  in  conformity 
with  the  Constitution,  that  the  justices  of  the  Appellate 
IMvision  in  the  first  Department  should,  on  or  before  the  fmrt 
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day  of  Deemfaer  in  each  year,  fix  a  time  and  plaoe  f<»*  iM^dtng 
£^iecial  and  Trial  Tersn  of  ilie  Supreme  Court  in  the  First 
Judicial  District  and  aasign  justices  to  hold  the  same  and  should 
from  time  to  time  make  such  rules  as  they  might  deem  neces- 
sary to  regulate  the  stttines  of  said  Ttuious  terms.  Substantially 
the  same  provision  was  made  by  chapters  376  aod  946  of  the 
Laws  oi  1896,  which  ammded  section  232  of  the  Code  of  Civil 
Ptocednre.  (See,  also,  Laws  c^  1805,  chi4>.  946,  §§  4, 6;  Iaws 
of  1904,  chap.  500,  amdg.  Code  Civ.  IVoc.  §  282,)  That  pro- 
vision was  continued  in  section  84  of  the  Judiciary  Law.  It  is 
important  to  bear  in  mind  that  when  the  Constitution  abolished 
Courts  of  Oyer  and  Terminer,  the  criminal  jurisdiction  whkb 
they  theretofore  exercised  was  conferred  upon  the  Supreme 
Court  generally,  and  not  npon  any  part,  term  or  branch  thereof. 
Neither  by  the  Constitution  nor  by  statute,  nor  by  the  General 
Rules  of  Practice,  has  a  Crimiriel  Term  or  branch  of  the 
Supreme  Court  been  created  or  racogBomd  and  the  oikly  refer- 
ence thereto  is  in  rule  4  of  the  Trial  Term  Rules  of  the  First 
Judicial  District,  ad(q)ted  by  the  justices  of  the  Appdlate 
Division  in  the  First  Department  pursuant  to  the  provisions 
of  section  292  of  the  Code  of  Civil  Procedure,  c^iacted  in  1895, 
and  section  84  of  the  Judiciary  Law,  designating  the  terms  and 
regulating  the  sittings  of  tb^  various  parts  of  the  Siq>reme 
Court  by  which  twenty  Trial  Terms,  to  be  known  as  Parts  1 
to  20,  inclusive,  are  provided  for,  and  designating  Part  1  as 
the  Criminal  Term.  This  rule  and  this  distribution  of  the 
judicial  w(»rk  were  made  for  the  purpose  of  apporticHiing  it 
with  approximate  equality  between  -the  justices  and  f<»r  the 
orderly  dispatdi  thereof.  Without  any  rule  dividing  the  work 
and  regulating  the  procedure  there  would  be  the  utmost 
0(Hifufiion  and  conflicting  exercise  of  jurisdiction.  Section  U 
of  the  Code  of  Criminal  Procedure  enimierates,  as  one  9i  the 
courts  having  original  jurisdiction  of  criminal  actions,  ^'  The 
Supreme  Court,"  and  section  22  defines  the  jurisdictiop  of 
^'  The  Supreme  Court."  Neither  section  eontains  any  refer*- 
«[ioe  to  a  Criminal  Term  or  branch  pf  the  court*  By  said 
section  22  the  ''Supreme  Court "  is  aiithoiiasd  to  bail  any 
person  committed,  before  or  after  an  indictment  is  found  upon 
any  criminal  charge  whatever,  and  to  exercise  the  powe^ 
'H9onferred  upon  it  by  any  provieion  of  the  Cede  of  XTriminal 
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Procedure  or  by  special  statute.    The  other  provisions  in  the 
Code  of  Criminal  Procedure,  so  far  as  we  have  found  or  our 
attention  has  been  drawn  thereto,   refer  generally  to   the 
court,  excepting  sections  346  and  529,  which  provide  that 
motions  for  a  change  of  venue  must  and  motions  for  a  certificate 
of  reasonable  doubt  may  be  made  at  Special  Term.    Section 
296  provides  that  the  defendant  must  be  arraigned  on  indict- 
ment before  the  court  in  which  it  is  found  or  before  the  court 
to  which  it  is  sent  or  removed,  and  section  312  provides  that  the 
defendant  in  answering  to  the  indictment  may  either  noove 
the  coiurt  to  set  it  aside  or  may  demur  or  plead  thereto.     The 
defendants  having  obtained  an  inspecticm  of  the  minutes  it  is 
not  claimed  that  they  are  not  entitled  to  the  remedy  sougjht 
by  the  motion.    The  only  point  urged  is  that  the  motion  should 
have  been  made  at  the  Extraordinary  Trial  Term  or  Trial 
Term,  Part  1,  which  were  appointed  for  criminal  business. 
No  rule  has  been  adopted  by  a  convention  of  the  justices  of 
the  Appellate  Division,  or  by  the  justices  of  this  Appellate 
Division,  confining  the  making  of  such  a  motion  or  application 
to  Part  1  of  the  Trial  Term,  or  to  the  branch  of  the  court  in 
which  the  indictment  was  found,  and,  consequently,  the  mak- 
ing of  the  motion  at  the  Spedal  Term  was  not  even  a  violation 
of  any  rule  of  the  court.    In  the  case  of  People  ex  rel.  Martin 
V.  Brady  (168  App.  Div.  108)  this  court  denied  the  appli- 
cation for  a  writ  of  prohibition  to  restrain  Mr.  Justice  Bkady, 
presiding  at  the  Special  Term  of  the  Supreme  Court  in  the 
county  of  Bronx,  from  entertaining  a  motion,  made*  by  the 
defendant  indicted  at  the  Trial  Term  of  the  court,  for  the 
inspection  of  the  minutes  of  the  grand  jury,  for  the  purpose 
of  moving  thereon  for  a  dismissal  of  the  indictment.    The 
opinion  of  the  court  does  not  discuss  the  point  as  to  whether 
the  motion  should  have  been  made  at  the  Trial  Term,  but  it 
holds  generally  that  the  justice  holding  the  Special  Term,  and 
who  had  announced  his  intention  of  granting  the  motion  by 
a  Special  Term  order,  was  within  his  jurisdiction,  and,  there- 
fore, the  decision  is  authority  for  the  contention  that  such 
motions  may  be  made  and  entertained  at  Special  Term.     In 
People  ex  rel.  Mayor  v.  Nichols  (79  N.  Y.  582)  the  Court 
of  Appeals,  in  deciding  the  jurisdiction  of  the  Special  Term 
and  discussing  the  effect  o^  rules  for  the  distribution  of 

Digitized  by  VjOOQIC 


Pbopus  bx  RiCL.  Nbwton  v.  Spbgdal  Tsrm,  Pabt  !•    4T1 
App.  Div.]  Fii9t  Department,  Oetober,  1090. 

work  betweea  the  differ^at  terms  of  the  court  and  in  unani- 
mously holding  that  a  writ  of  prohibition  was  aroneously 
issued  against  the  Special  Term  of  Supreme  Court,  said:  '^  It 
is  provided  by  ihe  Constitution  ih&t  the  court  itself  shall 
have  general  jurisdiction  in  law  and  equity.  It  follows  that 
its  juiisdictibn  can  be  limited  neither  by  tiie  Legidatore  nor 
by  any  power  conferred  by  it  upon  the  court  itself  (De  Hart  v. 
Hatch,  3  Hun,  375).  Its  functions  are  to  be  exercSsed  by  its 
judges,  sitting  in  G^ieral  Terms,  or  at  the  Circuit,  or  Oyer  and 
Termini,  or  Special  Terms.  *  *  *  Some  of  the  terms 
tiius  appointed  are  designated  by  the  justices  as  'Special 
Terms  for  equity  cases  and  enumerated  motions,'  and  others 
as  '  Special  Terms  for  non^^numerated  motions  and  chamber 
business,'  and,  while  it  eaimot  be  doujjted  that  icat  the  due 
and  orderly  conduct  of  litigation  and  causes,  certain  stqis 
and  proceedings  therein  may,  under  the  direction  of  the  judges, 
be  required  to  be  taken  at  specified  t^rins,  yet  any  such  r^^- 
lation  must  be  subject  to  the  control  of  the  justice  who  is 
assigned  to  hold  thotn.  If  <^herwise  tiie  power  of  the  judge 
would  be  limited,  public  interests  sometimes  put  in  jec^ardy 
and  the  rights  of  citizens  infringed.  The  case  before  us 
illustrates  this  position." 

The  opinions  of  the  court,  in  Mussen  v.  Ausable  Gramte 
Works  (63  Hun,  367)  and  of  Mr.  Justice  ^nedict  in  Matter 
qf  Ptiblic  Service  Comm.  v.  Brooklyn  Heights  R.  R.  Co.  (105  !Misc. 
Rep.  254)  are  to  the  same  effect.  We  have  no  doubt  in  the  cir-> 
oumstances  it  would  be  entirdy  competent  for  the  justices  of  this 
court  to  adopt  a  rule  providing  that  motions  to  disiniss  indict- 
ments, and  for  the  hearing  of  demurrers  to  indictments  should 
be  heard  at  Special  Tarn,  fix  the  jurisdiction  is  vested  in  the 
Supreme  Court  generally,  and  it  is  for  us  to  make  rules  for 
the  proper  distribution  and  expedition  of  Hie  judicial  w6ik«. 
The  rufes,  however,  that  have  been  adopted  prescribing  the 
motions  and  api^cations  that  are  to.  be  made  to  the  different 
parts  of  the  court  were  not  int^ided  to  embrace  metiers  or 
applications  in  criminal  actions.  It.  has  been,  as  conteiided 
by  the  learned  counsel  for  the  relator,  the  uniform  practice  to 
make  applications  and  motions  for  the  dismissal  of  indictments 
before  the  term  or  part  of  the  court  in  which  they  are  found 
or  to  which  they  have  been  transferred;  and  it  appears  that, 
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with  but  one  exception,  that  euert^om  has  only  been  departed 
from  m  exceptional  cases  where  the  part  of  the  court  in  whidi 
the  indictments  have  been  found  or  are  pending  has  directed 
that  they  be  heard  elsewhere,  or  the  district  attorney  has 
consented  thereto,  and  those  departures  were  not  brought  to 
the  attention  of  the  justices  of  the  Appellate  Division  and  no 
necessity  for  making  a  rule  on  the  imbject  has  arisen.  Although 
we  deem  it  quite  clear  that  the  jurkdiction  in  such  cases  m 
not  confined  to  the  particular  part  or  term  of  the  court  in 
which  an  indictment  is  found  or  has  been  transferred,  we  do 
not  wish  to  be  understood  as  holding  that,  therefore,  it  is 
optional  whether  to  move  there  or  elsewhere,  for  manifestly 
if  the  part  or  term  of  the  conxt  in  which  indictments  have 
been  found  or  to  which  they  have  been  transferred  were  in 
session,  it  would  tend  to  bring  the  administration  of  justice 
into  disrepute  and  would  seriously  interfere  with  the  orderly 
administration  of  judicial  work  for  another  part  or  term  of  th« 
court  to  entertain  jurisdiction  in  such  cases;  but  since  the 
Eztraonfinary  Term  was  not  in  aesskn  it  was  a  matter 
addressed  to  Uie  sound  discretion  of  the  justice  presiding  at 
Special  Term,  Part  1,  whether,  in  view  of  all  the  circomstances, 
including  the  e£fect  on  the  defendants  of  the  pendency  of  the 
indictments  against  them  for  the  period  during  which  the  part 
of  the  court  in  which  the  indictments  were  fotmd  would 
probably  be  in  recess,  the  motion  diould  be  entertained,  and 
over  his  determination  thereon  this  court  has  no  supervision 
by  appeal  or  otherwise.  The  observations  we  have  made 
after  deciding  that  the  Special  Term  had  jurisdiction  are  only 
ixLtended  to  make  it  clear  that  it  is  important  that  the  rules 
and  existing  practice  should  be  adhered  to,  save  in  an  excep- 
tional case  where  an  injustice  to  an  indicted  defendant  calls 
for  immediate  rdief ,  and  the  part  or  term  of  the  court  in  which 
an  indictment  has  been  found  is  not  in  session  at  the  time  the 
motion  is  made,  which  was  the  situation  in  the  case  at  bar. 

It  follows  that  the  motion  for  an  alternative  writ  of  pro- 
hibition should  be  denied. 

Clarke,  P.  J.,  Dowling,  Smith  and  Greenbaum,  JJ,, 
concur. 

Motion  denied.    Settle  order  on  notice. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 

William  G.  Wood,  as  Adininistrator,  etc.,  of  Theodore  F. 

Batles,   Deceased,   Late  of  the  Town   of  Greenbur^, 

Appellant. 

Blanche  M.  Freeman,  Respondent. 
1 

SeocHid  Depwtmont,  Ootober  22, 1920. 

Ixaeutoini  MUd  admlnlttrftton  —  tfUhn,  for  ttrtloet  mnd«md  to 
intoototo  —  quMitma  mtmit-**  eteim  9mwtting  mgpmm^  eosKlriiet 
oaly* 

A  reoovcffy  upon  a  claim  against  an  estaAe  for  osrvieeeimidcvad  to  a  deo^dent 

daring  his  lifetime  may  be  bad  izpoa  a  quantum  meruU  nrktm  an  express 

cositraot  is  sot  established. 
Where,  however,  the  proof  of  claim  is  oonfined  to  an  eaqpress  oontraot  to  pl^^ 

for  services  rendered,  a  recovery  upon  a  quantum  meruU  is  not  justified 

in  the  absence  of  an  amendment  of  the  claim  and  a  conformation  of  the 

pleading  to  the  proof. 
WheoB  the  proof  of  claim  is  ooniSned  to  an  expreas  ooalsaot,  tile  adttdaifl- 

trator  is  Justified  in  confining  his  proof  to  that  issue  and  may  toly  upon 

the  nde  of  secundum  aUegaia  ei  pnAatcL 

Appeal  by  William  G.  Wood,  as  administrator,  from  parts 
of  a  decree  of  the  Surrogate's  Court  of  the  cotmty  of  West- 
chester, bearing  date  the  7th  day  of  October,  1919,  and  entered 
in  the  office  of  said  Surrogate's  Court. 

Walter  G.  C.  Otto,  for  the  appellant.  ^ 

Ernest  P.  Hoes,  for  the  respondent. 

Jbnks,  p.  J.: 

The  decree  awards  the  claimant  {1,360  compensation  for 
certain  services  rendered  to  the  intestate  and  for  incidental 
expenditure.  The  basis  of  the  decree  is  quantum  meruit. 
The  opinion  of  the  learned  surrogate  indicates  that  he  rested 
such  decree  upon  the  undisputed  proof  of  services  at  the  request 
of  the  intestate,  of  certain  expenditures  sCnd  of  statements  ol 
the  intestate  that  he  expected  to  pay  for  such  services.  (Mat^ 
ter  of  Bayks,  108  Misc.  R^.  117.)  It  may  be  conceded  that 
there  was  no  relaticm  between  claimant  and  intestate  that 
justified  a  conclusicMi  that  such  services  or  expenditures  wore 
gratuitous. 
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It  is  well  settled  that  a  recovery  upon  such  a  claim  may  be 
had  upon  quantum  meruit  when  express  contract  is  not  estab- 
lished. {McKeon  v.  Van  Slyck,  223  N.  Y.  392.)  Nevertheless  I 
am  of  opinion  that  this  decree  should  not  stand.  The  proof  of 
claim  was  confined  to  express  contract.  The  evidence  adduced 
was  relevant  to  the  issue  thus  tendered.  At  no  time  did  the 
claimant  seek  to  amend  the  proof  of  claim,  or  adduce  proof 
that  was  germane  to  quantum  meruit  only,  and  then  seek  to 
conform  her  pleading  to  the  proof.  Indeed  when,  in  the  course 
of  trial,  the  learned  surrogate  inquired  if  it  was  "  admitted  " 
that  the  doctrine  of  quantum  meruit  might  apply,  the  admin- 
istrator protested  and  insisted  that  the  sole  issue  presented 
and  tried  up  to  that  stage  was  express  contract.  The  learned 
surrogate  went  no  fm1;her,  and  the  trial  was  continued  as 
th^etof  ore.  For  aughf  that  appears,  the  decree  upon  quantum 
meruit  was  a  judicial  afterclap. 

The  administrator  was  justified  in  confining  his  proof  to  the 
issue  of  express  contract.  He  could  safely  rely  upon  the  rule  of 
secundum  aUegaia  et  probata.  (Reed  v.  McConneU,  133  N.  Y. 
425;  Southwick  v.  First  Nat.  Bank  of  Memphis j  84  id.  420; 
Day  V.  Tovm  of  New  Lots,  107  id.  148.)  It  is  no  answer  to  say 
that  the  rendition  of  services  was  not  disputed.  The  issue  pre- 
sented was  whether  the  intestate  had  agreed  to  pay  $5,000  for 
the  services.  Any  "  assumption  "  or  "  speculation  "  that  the 
administrator  has  not  been  injured  does  not  make  for  the 
claimant.  {Southtvick  v.  First  Nat.  Bank  of  Memphis,  supra, 
429.)  Moreover,  if  the  case  admitted  the  principle  of  quantum 
meruit,  the  administrator  might  have  offered  proof  that  the 
services  were  worth  less  than  $1,360  or  that  the  value  of  the 
free  lodging  afforded  to  the  claimant  and  her  husband  was  an 
offset,  wholly  or  partially,  to  any  recovery  against  the  estate. 

The  decree  of  the  Surrogate's  Court  of  Westchester  coimty 
in  so  far  as  appealed  from  must  be  reversed,  and  the  claim 
remitted  to  said  court,  with  costs  to  abide  the  final  award  of 
costs. 

Mills,  Blackkab,  Eellt  and  Jatcox,  JJ.,  concur. 

Decree  of  the  Surrogate's  Court  of  Westchester  coimty  in 
80  far  as  appealed  from  reversed,  and  claim  remitted  to  said 
court,  with  costs  to  abide  the  final  award  of  costs. 
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WiLUABC  J.  MoBGAN,  Respondent,  t^.  Saoamobb  Dbyslof^ 
icBNT  GoMPANTy  Appdlaiit.    (Action  No*  1.) 

Booood  Department,  October  22, 192a 

Ueiis  — mcchaaJc's  lien  — interpleader  — aetlon  at  law  after  Uen 
filed  —  riflit  of  owner  to  interplead  subcontractor  at  codef end- 
ant  —  multipUcit7  of  auita. 

Althoufi^  a  building  contract  entitles  tbe  owner  to  withhold  from  pejmenti 
doc  the  principal  contractor  a  snm  to  cover  liens  by  subcontractors,  he 
nevertheless  is  under  the  risk  and  vexation  of  double  suits. 

Under  section  820  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
246  of  the  Laws  of  1B94,  a  defendant  may  interplead  claims  wldflh  he 
duputes  in  whole  or  in  pert. 

Hence,  where  the  principal  contractor  having  filed  a  lien  which  is  secured  by 
an  andertaking,  elects  to  sue  the  owner  at  Uwi or  moneya  aUoged  to  be  due 
on  the  contract,  the  owner  is  entitled  to  interplead  as  oodefendant  a 
subcontractor  who  has  filed  a  lien,  since  his  reserved  right  to  deduct  the 
subcontractor's  separate  recovery  is  not  an  adequate  protection. 

The  right  to  interplead  does  not  depend  on  the  form  of  the  complaint  or  the 
judgment  it  demands. 

Appeal  by  the  defendant,  Sagamore  Development  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  3d  day  of  September,  1920, 
denying  defendant's  motion  to  bring  in  and  join  the  M.  C. 
Engineering  Company,  Inc.,  as  a  codefendant. 

The  Sagamore  Development  Company  had  contracted  with 
the  plaintiff  Morgan  to  build  a  house.  The  M.  C.  Engineer- 
ing Company  was  a  subcontractor  to  install  the  plumbing. 

In  April,  1920,  and  before  this  suit  was  begun,  plaintiff  filed 
notice  of  a  mechanic's  lien  in  Westchester  county  for  $5,785.72, 
which  under  the  Lien  Law  (§  19,  as  amd.  by  Laws  of  1916, 
chap.  507),  defendant  discharged  by  its  two  bonds  with  the 
Fidelity  and  Casualty  Company,  as  surety. 

On  April  twenty-seventh  defendant  served  on  plaintiff  a 
formal  notice  (lien  Law,  §  59)  requiring  him  to  commence  an 
action  to  enforce  his  alleged  lien  on  or  before  June  1,  1920. 
Instead  of  a  proceeding  to  enforce  the  lien,  Morgan  began  this 
action  at  law  for  recovery  of  the  amounts,  less  payments 
received. 
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On  June  sixteenth  a  notice  of  lien  for  $404.72,  for  plumbing 
uHtalled,  was  filed  against  ihe  same  premises  by  the  M.  C. 
Engineering  Company.  Defendant  is  now  exposed  to  an 
action  for  the  amoimt  of  his  building  contract,  and  his  property 
is  subject  to  the  lien  on  it  by  plaintiff's  subcontractor. 

The  building  contract  has  a  clause  protecting  l^e  owner 
against  Kens  by  subcontractors,  giving  the  ri^t  to  retain  from 
the  payments  due  the  contractor  "  an  amount  sufficient  to 
completely  indemnify  th^n  against  such  liens  or  claim.^ 

Defendant  moved  to  bring  in  the  engineering  company  as  a 
codefendant.  In  opposition  it  was  urged  that  plaintiff  had 
sued  at  law.  It  was  stated  that  plaintiff  would  consent  to  an 
order  canceling  plaintiff's  mechanics'  lien& 

AUan  R.  CampbeU,  for  the  appellant. 

Humphrey  J.  Lynchj  for  the  respondent. 

Putnam,  J.: 

Though  the  contract  sued  upon  has  a  protective  clause 
enabling  the  owner  to  withhold  a  sum  to  cover  liens  by  sub- 
contractors, he  has  still  the  risk  and  vexation  of  double  suits. 
Since  section  820  of  the  Code  of  Civil  Procedure  has  been 
enlarged  by  Laws  of  1894, '  chapter  246,  a  defendant  may 
interplead  claims  which  he  disputes  in  whole  or  in  part.  In 
a  suit  by  the  chief  building  contractor,  subEenors  should  be 
brought  in  so  that  such  dependent  or  competing  claims  shall 
be  together  heard  and  finally  adjudicated.  Not  only  may  it 
be  settled  to  whom  a  c(»iceded  indebtedness  belongs,  but  the 
amount  claimed  may  be  also  contested.  A  default  established 
against  the  subcontractor,  whether  in  whole  or  in  part,  affects 
the  plaintiff  contractor  whose  recovery  is  dependent  on  full 
performance.  Hence  the  owner's  reserved  right  merely  to 
deduct  the  subcontractor's  separate  recovery  is  not  an  ade- 
quate protection.  All  in  such  privity  should,  therefore,  be 
before  the  courts  and  concluded  by  its  judgment.  (NewhaU  v. 
KMtene,  70  111.  156;  lUingwarth  v.  Rowe,  52  N.  J.  Eq.  360.) 

The  circumstance  that  since  filing  his  lien  and  securing  it 
by  undertakings,  the  plaintiff  elected  to  proceed  in  personam^ 
and  not  to  enforce  his  lien,  does  not  prevent  defendant  from 
joining  the  subcontractor  sD  as  to  have  a  judgment  concluding 
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hoikL  The  right  to  interplead  doee  not  depend  on  the  f oorm 
of  the  complainty  or  the  iudgmeat  it  demajide.  (4  Pom.  £q. 
Juris.  (4th  ed.]  §  1321.)  This  rriief  is  because  of  the  haaard, 
vexation  and  et^ease  to  the  defeodafit,  tiluis  called  ott  to  laeet 
mch  difltinet  and  conflicting  ckdme. 

I  advise,  therefore,  that  the  order  ol  the  Special  Term  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  that 
defendant's  motion  be  granted,  but  without  costs. 

^MKB,  p.  J.,  Mills,  Rich  and  Ejsllt,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motiofi  granted,  without  costs. 


In  the  Matter  of  the  Applioalioii  of  Bmnxr  Bleistitt, 
Respondent,  for  an  Order  Ooosentiiig  to  the  Removal  of 
the  Body  of  Abraham  Blbistivt  from  Mount  Judah 
Cemetery. 

New  Lots  Talmtjb  Torah  Society,  Inc.,  Appellant. 

Second  Departmeiit,  Ootob«r  22,  1920. 

BeUffious  eorpor&tloni  —  eemetezr  maintainad  by  religious  oor- 
poratlon  —  content  of  eorporation  neeesiary  to  remoyal  of  body  — 
enforcement  of  rights  of  family  of  deceased. 

A  rdigious  corporation,  orgtnmz»di  to  toaeh  tiie  Hebrew  iialigbii,  wlileh  also 
iMHifrtiftlnfl  a  eemetay  wil^  hvaisl  lota  for  its  mmi>ea,  does  mot  come 
witUn  section  71  of  t^e  Memb^rsfasp  Corporations  Law  so  as  to  authorize 
the  court  to  consent  to  the  removal  of  a  body  buried  in  sueh  <;eBteteTy, 
where  the  corporation  refuses  to  consent  thereto.  It  is  only  in  the  instance 
of  a  membership  oorporatkm  that  the  oonrt's  comsent  ean  be  substituted 
for  that  of  the  corporation. 

This  determination,  however^  is  without  prejudice  to  a  suit  in  equity  or 
otherwise  for  the  enforcement  of  the  rights  of  the  family  of  the  deceased. 

AppBAii  by  the  New  Lots  Talmud  Torah  Society,  Inc., 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  coimty  of  Kings  on  the  24th  day  of  May,  1920,  consenting 

Digitized  by  VjOOQIC 


478  Matter  of  Bleistift. 

Seoond  Department,  Ootober^  IfiBO.  [Voi  19& 

to  the  removal  of  Abraham  Bleistift's  body  from  a  burial  lot 
of  the  appellant  in  the  Mount  Judah  Cemetery. 

The  ord^  was  made  under  the  provisions  of  section  71, 
subdivision  4,  of  the  Membership  Corporations  Law. 

The  New  Lots  Talmud  Torah  Society  is  a  corporation  which 
maintains  a  free  school  for  reli^ous  instruetian,  as  well  as 
provides  cemetery  burial  lots  for  its  membars. 

Joseph  J.  Schwartz,  for  the  appellant. 

Otho  S.  Bowling,  for  the  respondent. 

Putnam,  J.: 

The  primary  question  here  is  whether  appellant  comes 
within  section  71  of  the  Membership  Corporations  Law.  It 
appears  to  be  formed  to  teach  the  Hebrew  religion^  especially 
its  ancient  law  (Torah),  and  is  organized  as  a  reli^ous  corpora- 
tion. It  is  only  in  the  instance  of  a  membership  corporation 
that  the  court's  consent  can  be  substituted  for  that  of  the 
corporation,  so  as  to  authorize  such  disinterment  and  removal 
of  a  body  lawfully  buried  in  a  cemetery.  {Matter  qf  CoheUj 
76  App.  Div.  401;  Jlfa«er  of  Owens,  79  id.  236;  Matter  of 
Berezoff,  166  id.  903.) 

We  are  constrained,  therefore,  to  hold  that  the  order  should 
be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
petition  denied,  without  costs. 

This  determination,  however,  is  without  prejudice  to  a  suit 
in  equity  or  otherwise  for  the  enforcement  of  the  rights  of 
the  family  of  the  deceased  either  aa  to  a  deed  of  the  lot,  or  in 
regard  to  the  removal  of  the  body  therefrom.  (Cohen  v. 
Congregation  SheariOi  Israel,  114  App.  Div.  117;  affd.,  189 
N.  Y,  528.) 

Jenks,  p.  J.y  MiLLB,  Rich  and  Kellt,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements^ 
and  petition  denied,  without  costs;  same  to  be  without 
prejudice  to  petitioner's  remedy  by  a  suit  in  equity  or  otherwise. 
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Samuel  P.  Smyth,  Appellant,  v.  Puee  Icb  Ck>MPANY  or 
WiLUAMBBXTRG,  Respondent,  Impleaded  with  John  Palmeb 
and  Others,  Defendants. 

Second  Department,  October  22, 1920. 

Corporatloni  —  action  to  compel  corporation  to  transfer  itock  uppa 
its  b.ooki'— answer -<- failure  of  assignor  of  stock  to  paj  stamp 
tax  on  executory  agreement. 

In  an  aotkm  by  a  stocldiolder  againBt  a  corporation  to  compel  it  to  tnuosfer 
afaaree  upon  its  books,  it  is  no  defense  to  allege,  in  substance,  that  tbe 
plaintiff  having  entered  into  an  executory  contract  to  sell  said  stock  to  a 
third  person  has  not  paid  the  stamp  tax  imposed  on  such  transfers  by  the 
State  Tax  Law  and  by  the  Federal  Revenue  Act  of  1918.  The  defendant 
corporation  can  only  insist  that  stamps  shall  be  affixed  and  canceled  at 
the  time  the  transfer  is  acoompUshed,  which  cannot  be  done  until  the 
transfer  is  actually  made.  The  statute  is  satisfied  if  the  tax  be  paid  when 
the  transfer  is  accomplished. 

An  sllegation  of  the  answer  that  the  tax  imposed  on  such  agreement  to  assign 
stock  has  not  been  paid  "  as  required  by  said  laws  "  merely  states  a  con- 
dttsion  of  law. 

Appeal  by  plainti£f,  Samud  F.  Smyth,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  1st  day  of  September,  1920,  overruling  a  demurrer 
interposed  by  plaintiJff  to  a  separate  defense  pleaded  in  the 
answer  of  the  defendant  Pure  Ice  Company  of  Williamsburg. 

Otiho  S.  Bowling  [Robert  H.  Elder  with  him  on  the  brief],  for 
the  appellant. 

RosweU  S.  Nichols,  for  the  respondent 

Kelly,   J.: 

The  complaint  alleges  that  the  defendant  Pure  Ice  Company 
is  a  domestic  stock  corporation,  that  the  by-laws  provide 
that  the  secretary  shall  have  charge  of  the  books  and  seal, 
and  that  stock  certificates  shall  be  signed  by  the  president  and 
treasurer  and  sealed  by  the  secretary.  It  is  alleged  that  the 
plaintiff  is  the  owner  of  2,289  shares  of  the  capital  stock  of 
defendant  represented  by  certificates  in  his  possession  transfer- 
able upon  the  books  of  the  corporation  upon  surrender  of  the 
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certificates  properly  indorsed.  The  plaintiff  allies  that  on 
April  30|  1920,  he  made  an  agre^nant  with  one  Dodson 
whereby  he  '*  agreed  to  have  said  shares  tr^^i^erred  on  jkjhe 
books  of  defendant  corporation  to  said  DodBon,  aad  to  haye 
a  new  certificate  issued  therefor  in  the  name  of  said  Dodson, 
and  whereby  said  Dodson  agreed  to  purchase  said  shares  upon 
Beid  terms  and  conditions.'' 

The  object  of  this  action  is  not  to  compel  Dodson  to  perform 
that  agreement,  but  to  compel  the  defendant  corporation  to 
transfer  the  shares  upon  its  books.  Phdnliff  alleges  ^at  the 
stock  certificates  properly  indorsed  for  transfer  were  presented 
to  the  corporation  and  request  niade  for  the  transfer  of  the 
stock,  but  that  defendant  refused  to  make  the  transfer  of  to 
inBue  the  new  certificate  to  the  transferee.  The  judgmeat 
demanded  is  that  the  corporation  be  directed  to  make  tbe 
transfer  and  to  issue  the  new  certificate. 

The  separate  defense  which  is  the  subject  of  demurrer  is 
that  the  agreement  between  plaintiff  and  Dodson  for  the 
purchase  of  the  shares,  "  if  said  agreement  was  ever  iiaad%" 
was  in  effect  a  transfer  of  shares  of  stock;  that  under  the  Tax 
Law  (§  270,  added  by  Laws  of  1910,  chap.  38,  as  amd.  by 
Laws  of  1913,  chap.  779)  a  tax  is  imposed  upon  all  agreements 
to  sell  stock,  and  that  it  shall  be  the  duty  of  the  person  making 
the  sale  to  procure,  affix  and  cancel  the  stamps  and  pay  the 
tax;  that  in  case  of  an  agreement  to  sell,  there  shall  be  made 
and  delivered  by  the  seller  to  the  buyer  a  bill  or  memorandum 
of  such  sale  to  which  the  stamps  shall  be  affixed  and  canceled. 
Defendant  says  the  provisions  of  the  Federal  Revenue  Act 
of  1918  (40  U.  S.  Stat,  at  Large,  1133,  §  llOO  et  seq.) 
are  practically  identical  with  the  State  Tax  Law,  and 
pleads,  in  the  separate  defense  here  attacked,  that  the  tax 
imposed  by  the  State  and  Federal  laws  was  not  paid  "  as 
required  by  said  laws,"  and  defendant  asserts  that  under  the 
Tax  Law  of  the  State  of  New  York  (§  278)  no  transfer  of  stock 
on  which  a  tax  is  imposed  and  which  tax  is  not  paid  at  the 
time  of  transfer  shall  be  made  the  basis  of  any  action  or  legal 
proceedings,  nor  shall  proof  thereof  be  offered  or  received  in 
evidence  in  any  court  in  this  State.  Defendant  insists  that 
plaintiff,  by  demurring,  admits  that  the  tax  was  not  paid 
'*  as  required  by  said  laws  "  and  that  under  the  law  plaintiff 
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is  giiilty  of  &  misdeoEieanor,  and  that  the  eorporatiion  would 
idso  be  guilty  of  a  misdemeanor  if  it  transferred  the  certificates. 
(Tax  Law,  §  272^  as  amd.  by  Laws  of  1912,  chap.  202; 
Revenue  Act  of  1918  [40  U.  S.  Stat,  at  Large,  1133],  §  11Q2-) 
Defendant  says  the  stamps  should  have  been  affised  to  ^nd 
caaeeled  an  the  agreement  between  plaintiff  and  Dodanid, 
before  the  transfer  could  be  ikiade. 

But  it  seeins  to  me  that  the  defendant  corporation  can 
only  inart:  that  stamps  shiyU,  be  affixed  and  caneded  it  the 
tnae  the  trni^er  is  aeoomplished.  There  is  no  aUegatraot  thttt 
the  trtmsf  er  is  aeoomplished.  There  is  no  allegation  that  th6 
plaintiff  has  refused  to  afia  or  cancel  the  stamps  require  by 
law.  Even  though  the  agreement  between  plaintiff  aad 
Dodson^  alleged  in  the  eomplelnt,  was  an  agreement  to  BtH. 
atodc  nnfder  the  Tax  Law,  section  270,  it  was  not  effeetive  until 
the  transfer  was  made  and  the  new  oertifieate  issued.  Tbb 
statute  is  satisfied  if  the  tax  be  paid  when  the  transfer  is 
accomplished.  (PhelpsStohes  Estates  v.  Nixon^  222  N*  Y. 
93,  9«,  102;  Waddle  v.  Cabctna,  220  id.  18,  27.) 

Th^  ^PhdpB  Case  (supra)  was  an  action  between  the  vendor 
and  purcbaaer  of  the  stocH  to  mcov^r  the  piurchaae  price.  It 
was  stipulated  that  no  tax  had  been  paid  in  pursuance  of  the 
Tax  Law^  sections  270-278:  The  Court  of  Appeals  said  that 
the  itgreement  for  the  purchaae  and  sale  of  the  stock  in  that 
case  was<  eieeclitory.  It  was  not  caorried  out  in  the  sense  that 
there  was  no  aetual  delivery,  no  physical  transfer,  of  the  stock 
frbm  the  plaintiff  to  the  defendant.  But,  the  court  said,  as 
between  vendor  and  vaidee  the  agreement  was  perfectly  valid 
and  tf  the  agreement  in  itself  vested  title  in  the  transferee 
within  the 'measung  of  the  Tdx  Law,  the  conceded  failure  td 
pay  the  tax  barred  recovery.  But  Ju(^  Andbxwb  says: 
''  Such  is  not  the  meaning  of  the  act."  He  says  that  something 
more  iscontempkted  than  a  theoretical  change  of  title.  There 
must  be  a  physical  act,  delivery  of  a  certificate  and  entry  on 
the  books  of  the  corporation.  Where  the  purchaser  is  entitled 
to  the  oertificates  the  seller  miist  dejBver  them  with  the  proper 
stamps  atta^died.  ''The  cojfitrict  is  not  unenforceable' for 
failure  to  comi^  with  the  Tax  Law  (sections  27(H278)  relative 
to  taxable  transfers  of  stock;  When  the  stodt  certificates  are 
App.  Div.— Vol.  CXCIIL       31  i 
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actually  transferred  the  seller  must  stamp  them  to  make  an 
effective  delivery  in  fulfillment  of  his  contract  {Bean  v.  FUnij 
204  N.  Y.  153, 157) ,  and  the  statute  will  then  be  fi|Uy  satisaed." 
(WaMie  V.  Cabana,  MLpra.) 

If  the  defense  pleaded  by  ihe  corporation  in  the  case  at 
bar  was  tiiat  plaintiff  presented  the  eertificates  for  traxwfer 
without  the  necessary  stamps  affixed  and  canceled,  it  might 
^be- a  good  defense  to  the  demand  for  tcansfer,  buJt  tins  is  not 
the  defense  pleaded.  The  defendant  eoiporatioh  refernng  to 
the  agreement  between  plaintiff  and  Dodson  s£^  a  tax  was 
imposed  on  that  agreement  and  ihat  it  was  not  paid  *^  as 
iceqtured  by  gaid  laws."  TMs  is  siinply  a  eoncluaion  of  law. 
>Ab  appeliant  si^ests,  nan  constat  the  parties  itight  have  paid 
ithe  tax,  but  the  stamps  might  have  been  improperly  affixed 
tor  canceled  or  d^endant  may  have  in  mdud  some  technical 
iiregularity  which  it  does, not  see  fit  to  state. 
-  The  Court  of  Appeals  in  B^n  v.  FUnt  {sUpra)  held  that  the 
{^ovisiona  of  the  Tax  Law  are  complied  with  if -stamps  are 
affixed  to  the  stock  certificates  when  actually  transferred* 

In  the  case  at  bar  the  contract  between  plaintiff  and  Dodson 
is  not  completed .  until  plaintiff  procures  the  transfer  and 
delivers  the  new  certificate  to  Dodson.  There  is  no  quarrel 
between  plaintiff  and  Dodson.  The  corporation  refuses  to 
make  the  transfer,  att^npts  to  plead  nonH^mplianee.with  the 
Tabt  Law,  as  between  plaintiff  and  Dodson.  The  obligation 
of  the  d^endant  to  transfer  did  not  rest ,  on  the  contract 
betwe^i  {daintiff  and  Dodson,  but  \q)on  the  »irrendtt  of  the 
original  certificates  duly  indorsed  for  transfer.  » 

The  Tax  Law  does  not  dedare  the  agre^nent  illegal  or 
invalid  because  the  tax  was. net  j^aid,  tod  it  wiU  not  be  held 
ta  invalidate  what  before  its  enactment  was  a  valid  and 
enf ordble  contract,  unless  no  other  meaning  cati  be  attributed 
to  it;  {People  ex  rel  Mutual  Trust  Co.  v.  Miller,  177  N,  Y. 
<51,  57;  Ciiff  of  Rochester  v.  Fourteenth  Ward  Assn.^  183  id. 
i23,30.) 

The  learned  judge  at  Special  Term  in  effect  holds  that  the 
corporation  has  a  right  to  look  at  theanteoedwt  contract 
betwieen  the  parties,  and  that  if  the  ktalmps  were  not  affixed 
to-  that  contraclt  and  canceled,  it  c6uld  refuse  the  transfer. 
I  do  not  agree  with  this.    .  ■  ./  . 
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The  order  should  be  reversed,  with  ten  dollars  costs  aad 
disburoemeats,  and  plaintiff's  motion  granted  and  the  demurrer 
to  the  separate  defense  sustained,  with  ten  dollars  costs^  with 
leave  to  respondait  within  ten  days  to  amcoMl  or  withdraw 
the  demurrer  if  so  advised. 

Jenks,  p.  J.,  Mills,  Rich  and  Ptttnam,  JJ.,  concur. ' 

Order  reversed,  wiUi  ten  dollars  costs  and  disbursements, 
and  plaintiff's  motion  granted  and  the  demurrer  to  the  separate 
defense  sustained,  with  ten  dollars  costs,  mtii  leave^  to 
respondent  within  ten  days  to  amend  or  withdraw  the  demurrer 
if  so  advised. 


MiGHABL  Mmmsam,  as  AdminiBtoator,  etc.,  of  Rosa  Mbltuci, 
Deceased,  Respondent,  v.  William  M.  Barrett,  as  Fre»r 
dent  of  the  Adams  Express  Company,  Appellant. 

Second  Department,  October  28, 1920. . 

IBotor  vithiclot  —  xMfltgvnoe -- action  to  rvcoTwr  for  doatb'ef  tIbXML 
kUlod  by  motor  truok  —  llndiAflr  ot  TioUtion  of  ordinaaeo  tasod 
upon  t«fttimoxi;f  of  child  —  T^rdict  for  pUintUE  ag aUut  weight  ci 
eTldence. 

Action  to  recover  for  the  deatii  of  the  platntiff 's  daughter,  a  child  ten  yeuns 
of  age,  who  was  struck  and  killed  by  the  delendaiot's  motor  tmek.  Pt 
appealed  that  the  truck  had  just  turned  a  comer  and  while  gohoff  fbt  a 
slow  rate  of  speed  struck  the  decedent  who  was  chasli^  a  ball  which  had 
bounded  into  the  street.  It  was  admitted  that  when  the  truck  Wjas 
brou^t  to  a  standstill  immediately  after  the  accident,  it  was  upon  the 
wrong  side  of  the  street,  and  a  judgment  for  the  plaintiff  is  based  upon  the 
finding  from  the  testimony  of  a  companion  of  the  deceased,  a  girl  of  about 
the  same  age,  that  the  driver  of  the  truck  having  turned  the  corner  did 
Dot  keep  to  the  right  side  of  the  street  as  required  by  the  city  ordinance. 

Held,  that  a  judgment  for  the  plaintiff  was  agaiost  the  weight  of  evidence,  as 
the  truck  was  stopped  on  the  wrong  side  of  the  street  owing  to  the  fact 
that  the  driver  was  compelled  suddenly  to  change  his  course  in  an  effort 
to  avoid  striking  the  decedent.  * 

AppeaXi  by  the  defendant,  William  M»  Barrett,  as  IVeaideoit 
of  the  Adams  Express  Company,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oSHOe 
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of  the  clerk  of  the  county  of  Kings  on  the  26th  day  of  November, 
1919,  upon  the  verdict  of  a  jury  for  $4,000,  and  also  from  an 
order  altered  in  said  clerk's  office  on  the  same  day,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutee. 

George  W.  Smyth  [Louis  E.  Johnson  and  Edward  V.  Conwell 
with  him  on  the  farief]^  for  the  appeUimt. 

Louis  Freudehbergf  for  the  respondent 

j£NKS;  P.  J.: 

I  think  that  the  evidence  does  not  justify  the  verdict  and 
that  a  new  trial  should  be  granted,  . 

In  the  borough  of  Brooklyn  the  plaintiflf's  daughter,  aged 
10  years  and  8  months,  was  at  play  with  a  ball  on  the  sidewalk 
of  Sutter  avenue  near  its  comer  with  Christopher  street. 
The  ball  bounded  into  the  roadway  and  the  child  dfurted  after 
it.  The  defendant's  motor  truck,  whi<^  had  ju/^  turned  from 
Sutter  avenue  into  Christopher  street,  came  into  collision  with 
the  child,  who  was  fatally  injured. 

The  learned  trial  justice  accurately  stated  and  correctly 
submitted  the  sole  question  of  negligaice.  And  unless  the 
proof  justified  the  findihg  that  the  course  taken  by  the  molor 
truck  in  turning  the  corner  was  in  violation  of  the  ordinance, 
the  verdict  cannot  be  sustained.  (See  Code  of  Ordinances  of 
City  of  New  York,  chap.  24>  art.  2,  §  11,  subds.  1,  6;  Cosby's 
Code  of  Ordinances  [Anno.  1920],  p.  513.) 

The  evidence  that  makes  for  the  plaintiff  is  the  testimony  of 
a  single  witness  called  by  the  plaintiff  and  the  undisputed  proof 
that  when  the  car  was  stopped  almost  immediately  after  the 
casualty  the  car  was  on  the  wrong  side  of  Christopher  street. 
But  this  physical  circumstance  is  consistent  with  the  testimony 
adduced  by  the  defendant  that  the  driver,  when  he  saw  the 
peril,  sharply  drove  his  car  from  right  to  left.  My  dissatis- 
faction is  not  from  count  of  the  witnesses,  although  the  plaintiff 
called  but  one  and  the  defendant  four.  The  witness  for  the 
plaintiff  was  a  girl  companion  of  the  intestate.  She  lived  in 
the  locality  and^had  been  in  association  with  the  intestate 
just  before  the  casualty.  At  that  time  the  witness  was  under 
10  years  of  age;  at  the  time  of  the  trial  she  was  11  years  old. 
^le  had  left  the  intestate  to  go  into  a  shop  and  saw  the  casualty 
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aa  she  turned  upon  the  steps  of  that  Bhop«  Upon  her  testiino&y 
alone  reete  the  propositipn  that  the  motor  truck  was  turned 
around  ihe  comer  on  the  left,  instead  of  on  the  right  side  as 
required  by  the  ordinance.  I  do  not  presume  to  charge  wiUful 
^ying  to  the  child,  nor  is  such  charge  necessary  to  my  deter^ 
mination.  Here  is  a  child  of  tender  years  who  a  year  or  more 
after  a  fatality  of  a  few  seconds  duration  undertakes  to  testify 
to  the  previous  continuous  course  of  the  motor  tnicL  The 
attention  of  any  witness  who  foresaw  a  possible  imminent 
casualty  would  n&turally  be  held  by  the  juxtaposition  of  the 
ear  and  the  einld.  We  must  r^n/^aiber  th«.t  the  car  had  not. 
approached. in  a  straight  course,  but  had  just  turned  fiog^, 
uiother  strtet.  It  was  not  natural  tha4^  any  such  witness 
could  tell  whether  the  car  when  it  came  into  contact  with  the 
child  on  the  left  side  oi  the  street  vi^as  in  its  original  course, 
ardimd  the  oof  ner  or  had  been  tunned  dwiftly  from  that  course 
to  avoid  the  child*  When  we  remember  tikiat  the  truck  .wa9 
oo0cededly  on  the  wrong  side  of  the  street  at  the  time  of. 
contact  wil^  the  intestate,  and  tbitt  it  was  stepped  upon  that 
side,  is  it  not  likely  that  the  child  concluded  that  such  had 
been  its  course  from  the.  oiiitset  of  the  turn?  It  is  not  strange 
that  the  testimony  oi  the  witness  lus.to  the  details  of  her 
observation  ajsid  6f  the  <iircuiBStance  <Kd  not  make  it  plain 
that  she  actually  saw  the  truck  make  an  improper  turn  of 
tibbat  comer.  Her  testimony  indicates  that  she  was  prone  to 
state  inferencea  as  facts;  Thus  she  testifies  that  she  saw  th^ 
truck  coming  but  the  intestate  did  not,  that  she  called  out  a 
warning  to  the  intestate  but  the  latter  did  not  he^i:,  that  the . 
intestate  locked  all  around  but  the  intestate  did  not  see, 
any  one  coming.  Such  testimony  was  not  even  hearsay.  When 
asked  on  eroflSHRmmination  whether  the  driver  of  the  truck 
swung  to  the  leift  to  the  other  side  of  the  street  to  try  to  get 
away  from  the  intestate,  she  first  answered,  ''  Yes;  not  near 
my  store;  near  the  grocery  store."  And  when  the  very  next 
question  repeated  the  inquiry  she  aBSwered, ''  No."  In  six 
different  parts  of  her  teetinMiny,  when  uk&d  how  the  casualty 
happened,  she  answered,  (1)  ''she  Icioked  aU  arwmd  before 
she  ran  for  the  baU  but  ^he  didn^t  see  anyone  conrnig.*^  (2)  ''  I 
didn't  see  in  what  direction  the  ball  fdl  and  then  she  looked 
eUaround.    She didnH  eee  ony  trmk coming j"  etc.     (3)  ''  Finst. 
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shie  bouneed  the  ball  and  she  looked  aU  cwound;  she  didn't  see 
any  truck  coming/'  etc.  (4)  *'  Then  1  didn't  s^  where  the 
ball  fell  and  she  looked  all  around  to  see  if  anything  was  cominff, 
and  then  she  ran  for  the  ball  and  then  she  looked  all  ar&imd  for 
the  ball  and  then  she  saw  nothing  was  coming/'  (5)  ^'  Q.  Yod 
didn't  dee  her  running  out  into  the  street  and  this  automobile 
coming  towards  her,  did  you?  A.  No^  she  looked  M  around." 
(6)  "  Q.  Did  you  see  her  run  out  in  the  street  after  that  ball? 
A.  Yes.  First  she  looked  (dl  wound  and  then  she  ran  farto  the 
street."  I  think  I  am  not  hypercritical  when  I  say  that  this 
constant  repetition  of  an  element  of  care  on  fine  part  of  the 
intestate  was  not  a  spontaneous  utterance  of  a  child.  I  mabe 
not  the  slightest  reflection  upon  the  most  reputabte  attorneys 
for  the  plaintiff.  Their  sts^ding  at  the  bar  negatives  any 
idea  of  a  schooling  of  this  witness^  and  the  same  is  true  of 
Counsel.  But  the  child  admitted  several  conv^iaations  with 
others  who  were  more  or  less  interested  in  the  ease,  and  I 
feel  bound  to  state  a  circumstance  that  may  indicate  the 
plastic  clmraeter  of  this  child's  mind*  (See  Moore  on  Facts, 
§899.)  ' 

For  the  defendant  the  driver  of  the  motor  truck  testifies 
that  he  made  the  turn  required  by  the  ordinance,  traveling 
at  the  rate  of  4^  miles  an  hour;  that  as  he  came  into  the 
street  he  saw  the  intestate  runnii%  but  into  the  roadway;' 
tiiat  he  turned  sharp  to  the  left  to  avoid  her,  and  stopped  the 
daar  almost  immediately  but  too  late  to  prevent  the  intestate 
from  collision  with  the  battery  box  of  his  vdiiole.  The  helper^ 
on  the  truck  was  in  the  rear  of  the  car  and  did  not  see  the 
casualty.  He  testifies  that  the  truck  then  traveling  at  4  <»* 
4H  ii^les  an  hour  made  the  right  turn,  but  after  it  had  passed 
the  center  line  of  the  street  he  felt  a  sadden  jerk;  heard  the 
horn,  and  that  the  truck  was  driven  over  to  the  other  side  of 
the  street  so  suddenly  that  be  was  jarred  and  had  to  hold  on 
to  the  rope.  Goldstein,  near  the  scene,  who  stood  in  front 
of  his  shop,  saw  the  motor  truck  traveEng  at  an  ordinary  rate 
of  speed;  He  saw  it  at  first  make  the  proper  turn  and  then 
turn  over  to  the  left.  He  did  not  at  that  time  know  the  reason 
for  this  diversiim.  He  saw  the  truck  stopped  and  the  intestate 
lifted  up  from  the  street  under  the  truck.  Ruege^  a  policeman, 
came  early  to  the  scene.    He  exajmined  the  roadway  and  the 
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marks  of  the  wheels  as  pointed  out  to  him,  found  in  them  an 
indication  of  a  proper  turn  and  also  pretty  clear  signs  that 
the  tracks  had  shifted  suddenly  towards  the  other  side  of  this 
street,  where  he  presumed  that  brakes  had  been  applied.  No 
physical  circumstance  is  suggested  of  emergency  or  otherwise 
that  required  or  justified  the  making  of  a  wrong  turn  in  the 
first  instance.  It  seems  to  me  that  a  fin<fing  of  negligence  is 
against  the  weight  of  the  evidence. 

The  judgment  and  order  are  reversed  and  a  new  trial  is 
granted,  with  costs  to  abide  the  event. 

JAiLi^,  Blacxmab,  KEUiT  and  Jayco^,  JJ.,  ooncur. 

Judgment  and  order  reversed  and  new  trial  granted^i  with 
costs  to  abide  the  event. 


The  People  or  this  State  op  New  Yoak/  Respondent,  tf. 
Harry  Meola,  Appellant. 

:•     Seoond  D^qpttrtment/Ootober  2S,  1900. 

CrimM  —  Penal  Law,  section  270,  forbidding  soliciting  employment 
for  lawyers  }m  constitutional  —  Indiotment  charging  more  than 
one  crime  —  demurrer — "business"  defined  —  proof  Justil^ying 
conTietion  —  sentence  on  one  of  several  counts. 

J 

The  provisioa  of  section  270  of  the  l^enal  Law  makiiig  it  a  misdemeanor  foi* 
any  person  "  to  make  it  a  business  to  (solicit  employment  for  a  lawyer,  or 
to  furnish  attorneys  or  counsel/'  etc.,  is  a  justifiable  exercise  of  the  police 
powBT  of  ^tuo  State  as  such  busiipiM  tends  tb  stir  up' litigation  for  litigv^ 
tioii'sisakeand  mi^  be  a  publio  eyjl. 

Under  section  326  of  the  Code  of  Oiminal  Procedure  providing  that  the 
oourt  must  give  judgment  upon  a  demurrer  either  allowing  or  disallowing 
it,  and  that  an  order  to  that  effect  must  be  entered  in  the  minuted,  an  order 
which  overrules  the  esues  of  law  arising  upon  the  demurrer  but  whidh 
does  ntfl  sliow  the  date  of  the  entry  is  influffieiait  to  sustain  the  dennurrer. 

An  objection  thai  more  tha^n  one  onme  is  charged  in  an  indictment  pan.be 
taken  only  by  demurrer. 

The  term  "  business  "  does  not  imply  an  exclusive  occupation;  a  series  of 
acts  may  constitute  a  business. 

A  defendant  may  be  properly  convicted'  of  carrying  on  the  buiafness  of  solicits 
ing  employment  ibr  lawyers  where  it  appean  that  he  offeted  to  take  the 
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cfMies  of  four  persons  for  forty  per  oent  of  the  reooveiy  and  amooglotiur 
things  admitted  that  he  was  **  engaged  in  the  business  of  getting  oa^es/' 

Under  such  proof  it  may  be  presumed  that  he  was  ^igaged  in  such  business 
for  profit  or  as  a  livelihood  and  did  not  solicit  such  business  at  the  call  of 
friendship  or  altruism. 

The  joinder  of  several  misdemeanom  in  one  indictment  does  not  justify  k 
reversal  for  enor  if  tiie  sentence  be  single  and  appropriate  to  any  of  thb 
counts.  Thus  it  is  proper  to  allege  in  substanoe  that  the  defendant  made 
it  a  business  to  solicit  employment  for  a  lawyer  and  divers  lawyers  and 
also  to  allege  that  he  4id  furnish  an  attorney  or  counselor  to  render 
certain  legal  services  for  certain  persons;  such  acts  are  distinct  offenses 
and  are  both  misdemeanors. 

Appeal  by  the  defendant,  Harry  Meola,  from  a  jtidigment 
of  the  Supreme  Court;  entered  in  the  office  of  the  clerk  of  the 
county  of  Orange  on  the  20th  day  of  June,.  1919,  upon  the 
verdict  of  a  jury,  convicting  the  defendant  of  a  violation  of 
section  270  of  the  Penal  Law;  also  from  three  orders,  entered 
in  said  clerk's  office  on  the  1st  day  of  July,  1919,  overruling 
the  defendant's  demurrer  to  the  indictment,  denying  his  motion 
for  a  new  trial  on  the  minutes,  and  denying  his  motion  in 
arrest  of  judgment. 

Henry  Hirschberg  [Earle  H.  HcughUding  with  him  on  the 
brief],  for  the  appellant. 

WHber  W.  Chambers  [Charles  D.  Newton,  AUomey-Oeneral^ 
with  him  on  the  brief],  for  the  respondent. 

Jbnks,  p.  J.: 

The  self-exploitation  involved  in  seeking  clients  is  a  matter 
of  taste,  and  certain  methods  of  advertising  that  are  recogniaed 
in  trade  are  declared  unethical  in  a  profession.  Dr.  Johnson 
remarked,  "  Sir,  it  is  wrong  to  stir  up  law  suits;  but  when 
once  it  is  certain  that  a  law  suit  is  to  go  on,  there  is  nothing 
wrong  in  a  lawyer's  endeavouring  that  he  shall  have  the  bene- 
fit, rather  than  another."     (Boswell's  Johnson,  (Btat  67,  1776.) 

The  indictment  rests  upon  section  270  of  the  Penal  Law, 
and  charges  infractions  of  those  provisions  wMch  declare  it 
imlawful  for  any  natural  person  "  to  make  it  a  business  to 
solicit  employment  for  a  lawyer,  or  to  furnish  attorneys  or 
ooonsel  or  an  attorney  and  counsel  to  render  legal  services." 

I  tinnk  that  the  statute  is  within  the  police  power  of  the 
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State,  BA  prohibitive  of  a  busineB^  that  natuxalliy  tends  to  ^tir 
up  litigation  for  litigpition'd  sake  Qply,  c)eclared  to  be  a  publia 
evil  in  Matter  of  dark  (184  N.  Y.  222,  238),  (See  Stale  qf 
Washington  enoreL  KeniMth  MackintoBh^  Pto%*  Atty,  v^Bossman^ 
21  L.R,  A.  [N.  S.1  821;  Ckrestev.  dmmonwedUh,  171  Ky. 
77-97 ;  Petnjis  ex  rd.  Arm^trwif  v.  Wankn,  etc.^  183  N,  Y.  223, 
226.) 

Despite  the  teL^am  of  June  17tb.  I  oannot  conclude  that^tha 
final  actiom of  the  court  waa sustea^aoceof  tl^e  d^urrer.  Sec- 
tion 326  of  the  Ckxle  of  Crinunal  Procedure  provides  that  the 
court  must  give  judgment  vspon  the  demurrer,  either  allowing 
it  or  (^sallowing  it,  and  an  ord^  to  that  effect  must  be  entered 
in  the  minutes.  The  only  cirder  returned  in  the  record  is, 
that  which  overrules  the  iasaefi  of  law  aaising  upon  the  demurrer. 
The  caption  contains  the  date  June  14th,  but  the  order  does 
not  show  the  date  ol.the  entry.  We  have  not  grounds,  or 
similar  grounds,  for  the  asamp^tion  made  in  Peqpla  v.^  Canepi. 
(181  N.  Y.  3»8). 

The  objeetiicm  that  more  than  one  (qime  W9<s  cbarg^  in 
the  indictment  could  be  taken  oftly  by  demurrer.  (Code, 
Crim.  Proc.  §  331.)  And  I  thindc,  as  wiU  hereafter  appear, 
justice  to  the  defesidant  does  not  require  consi4eration  from 
us  whether  more  than  one  crime  was  chapg^d  in  the  indictment. 

It  is  oont^aded  timt  the  pvqsecution  failed  because ''  xxtA  one 
witness  was  i»oduoed  *  *  *  to  establish  the  essential 
elements  of  the  crime  charged,  viz.,  the  enga&ng  in  the  pro^ 
Mbited  acts  as  a  business  for  pecimiafy  gain  or  the  employment 
of  the  defendant  as  agent  by  any  lawyer/'.  ."  Business"  is 
a  broad  generic  word.  In  Pofirk^  Mi^  v.  Ct/nmiMsioners  of 
Taxes  (23  N.  Y.  244),  Sbi:j)«N,  J.,,  says  that  this  word  embraces 
everything  about  which  a  person  can  be  employed.  In  Flint  v, 
Stone  Tracy  Co.  (220  U.  S,  171),  Day,  J.,  for  the  court  repeats 
this  language  and  defines  the  word  as  ''  That  whiph  oppupies^ 
the  time,  attenticAi  and  labor  of  me^  for  the  purpose  of  a 
livelihood  or  profit,''  quoting  Bouvier.  But  a  business  does 
mot  imply  an  exclusive  occupation;  a  .series  of  acts  may. 
constitute  a  business.  (Bouvier,  mpra^  citing  Harris  y.  Staie^ 
50  Ala.  127-130;  Parker  MUls  v.  Comnmsioners  of  Tas^e^^ 
supra.)  The  People  called  11  witpesses  from  whom,  the 
defeadant  soUeited  employment  for  lawyere.    The  People  read 
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in  evidence  businefis  cards  which  the  defendant  used  in  his 
work  of  solicitation.  Four  witnesses  testified  that  the  def end*- 
ant  offered  to  take  thdr  resi)ective  cases  for  40  per  cent  of 
the  recovery.  It  appeared  that  the  defendant  named  dtf  ^ent 
lawyers  as  the  in'ospective  attorney  in  the  particular  ciise; 
that  in  one  instance  he  offered  money  to  a  third  party  as  a 
procm'er,  and  there  was  proof  that  the  defendant  admitted 
that  he  was  ''  engaged  in  the  business  of  getting  caseSw'^ 

It  is  true  that  there  is  no  direct  ptool  that  the  domg  of  tfaift 
business  was  for  profit  or  as  a  livelihood.  The  alt^tiative  is 
that  the  defendant  engaged  in  this  pursuit  at  the  call  of 
friendship  or  altruism.  This  may  be  dismissed  in  con^deration 
of  the  undisputed  testimony  that  he  demanded  40  per  cent 
of  the  recovery,  and  that  his  solicitations  were  not  confined 
to  any  langle  attorney.  The  defendant  offered  no  evidence* 
^nd  no  reason  is  suggested  why  he  shouki  have  followed  sueh 
calling  without  any  idea  of  gain  or  profit  for  himself.  It 
seems  to  me  that  the  facts  permit  of  but  one  reasonable 
conclusion  —  that  the  defendant  made  a  businesB  to  soliicit 
employment  for  a  lawyer  or  lawyers. 

The  first  count  charges  that  the  defendant  did  engage  ill 
and  make  it  a  business  to  sblieit  of  divers  persons  emplosrment! 
for  a  lawyer  and  divers  lawyers.  The  second  count  charges 
that  the  defendant  did  furnish  an  attorney  or  cotmselor  to 
render  certain  legal  services  for  and  in  behalf  of,  etc.  Assuming 
that  these  are  distinct  off  crises,  they  are  both  misdemeaiiorft^ 
and  the  rule  is  that  the  joinder  of  several  nnsdemeanors  does 
not  justify  a  reversal  as  error  if  the  sentence  be  dz^e  and 
appropriate  to  any  of  the  counts.  {Polinsky  y.  People,  73 
N.  Y.  65;  People  v.  Budd,  117  id.  1;  affd.,  143.  U.S.  617.) 
When  the  court  charged  the  jury,  it  was  careful  to  instruct 
them  that "  the  question  to  be  decided  by  you  is  a  very  simple 
one,  and  it  is  a  single  question.  *^  *  *  Did  this  defendant 
make  a  business  of  soliciting  work  for  a  lawyer?  '^  Agaiui  the 
court  said:  ''  The  charge  against  the  defendafit  is  that  be 
made  a  business  of  doing  that,  and  unless  you  find. from  the 
proof  that  he  did  make  a  business  of  soliciting  business  for  a 
lawyer  or  for  lawyers,  he  cannot  be  convicted  undeii  tbis 
indictment."  The  learned  court  then  defined  '*  business,"  and 
again  said,  ''  did  this  defendant  make  a  business  of  saileBting 
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law  business  for  a  lawyer?  Was  that  his  occupation?  Was 
that  his  yocati()n?  ♦  *  *  That  is  the  question  you 
have  to  decide  in  this  case/'  While  the  minutes  show  tJiat 
the  jury  found  the  defendant  guUty  as  charged,  I  think  that 
we  may  properly  assume  that  the  deliverance  was  upon  the 
question  submitted  by  the  court*  In  SchvUz  v.  SlaU  (135 
Wis.  664)  the  court  say:  "  True,  they  found  the  defendant 
guilty  as  charged,  but  this  must  be  held  to  mean  guilty  as 
charged  in  the  information  under  the  instructions  of  the 
court."  Examination  cA  the  record  fails  to  reveal  even  one 
exception  taken  to  the  relevancy  of  the  evidence  offered  by 
the  People. 
I  advise  affirmance. 

Rich,  Putnam,  Kbllt  and  Jaycox,  JJ.,  concur. 

Judgment  of  conviction  and  orders  affirmed. 


WiiiUAM  S»  MgIlrath,  Respondent^  f,  S.  Watehbuby  & 
Sons  Coupakt^  Appellant. 

Second  Department,  November  5,  1920. 

Corporations  —  agreement  of  chief  stockholder  and  director  to  pay 
bonus  to  employee  —  when  such  promise  not  binding  upon 
oorporation. 

The  fact  that  a  director  and  owner  of  most  of  the  capita!  stock  of  «  oorpoi:a- 
tion  made  a  personal  promise  to  pay  a  bonus  to  an  employee  for  services 
tendered  in  addition  to  a  weekly  salary  did  not  make  sneh  premise  that 
of  the  oorporation  xteolf  so  as  to  justify  a  jadgment  against  it  for  a  braieh 
of  said  ]»4Hniae,  there  being  no  proof  of  aixy  oorporate  action  in  tiie  xxremiies 
or  any  authority,  actual  or  implied,  to  bind  the  corporation  by  such  promiap, 
or  proof  that  the  corporation  accepted  the  services  with  corporate  knowl- 
edge of  the  promise. 

As  a  general  rule  one  director  cannot  bind  a  corporation  nor  can  a  stockholder 
do  so. 

Appeal  by  the  defendant,  S.  Waterbury  tfe  Sorts  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
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14th  day  of  February,  1920,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  10th 
day  of  February,  1920,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

Action  against  a  corporation  to  recover  on  an  alleged 
contract  by  which  the  defendant  promised  the  plaintiff  a 
bonus  or  sum  in  addition  to  weekly  salary  for  services 
rendered. 

Samuel  M.  Ri4^hardd(m,  for  the  appellant. 

Ralph  G.  Barclay  [David  Joyce  with  him  on  the  brief],  for 
the  respondent. 

Per  Curiam: 

The  testimony,  viewed  in  the  light  more  favorable  to  the 
.plaintiff,  charges  Mrs.  Wylie  with  a  personal  promise  to  pay 
the  bonus  of  $1,000,  The  fact  that  she  owned  almost  all  of 
the  capital  stock  of  the  defendant  did  not  make  it  and  her  one. 
(Cook  Corp.  [7th  ed.]  §  6.)  The  fact  that  Mrs.  Wylie,  when 
she  made  the  promise,  was  a  director  of  the  corporation  and 
that  such  a  promise  involved  services  to  the  corporation  did 
not  indicate  necessarily  that  the  promise  was  corporate.  As 
Mrs.  Wylie  o\yned  almost  all  of  the  stock,  the  benefit  of  the 
corporation  was  liltimately  her  benefit  as  well.  And  one 
direotor  cannot  bind  a  corporation  as  a  general  rule.  (Cook, 
mifn-a,  §  713.)  Ncmt  can  ^.  dominant  stockholder  do  so.  (Id. 
§  709;  Chase  v.  Michigan  Telephone  Co.,  121  Mich.  634.) 
There  was  no  proof  of  any  corporate  action  in  the  premises. 
There  is  no  proof  that  Mrs.  Wylie  had  any  authority,  actual 
ox  implied  as  agent  or  d£oer,  to  bind  the  corporation  by  any 
sueh  promise.  There  is  no  proof  that  the  corporation  accepted 
the  seryicite  df  the  plaintiff  with  corporate  knowledge,  actual 
or  legal;  that  any  promise  other  than  an  increase  of  wages 
had  been  made  on  behalf  of  the  corporation.  So  far  as  the 
corporation  is  concerned,  the  mere  continuance  of  plaintiff  in 
its  service  is  consistent  with  the  increase  of  wages,  quite  aside 
from  the  bonus,  which  the  plaintiff  asserts  was  but  an  additional 
inducement.  It  may  well  be  that  the  plaintiff  has  a  legal 
claim  against  Mrs.  Wylie  personally.  That  is  a  question  not 
to  be  decided  because  it  is  not  in  litigation,  but  we  think  that 
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the  verdict  cast  upon  the  corporation  is  against  the  weight  of 
the  evidence  and  that^  therefore,  there  must  be  a  new  trial, 
with  costs  to  abide  the  event.  , 

Jenks,  p.  J.,  Mills,  Rich,  Ejslly  and  Jaycox,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  abide  the  event. 


Anson  Husted,  Respondent,  v.  A.  P.  Husted  Company, 

Appellant. 

Seoond  Department,  November  5,  1020. 

Libel  —  complaint  conBtrued   as  in   action  on   eate  — bill   of 

partioulan. 

The  complaint  is  not  necessarily  one  for  a  libel  and  may  be  read  as  in  an 
action  on  the  case,  though  the  words  be  not  d^amatory  in  their  nature. 

The  defendant  may  ask  for  a  bill  of  particulars,  for  special  damages  axe 
pleaded. 

Appeal  by  the  defendant,  A.  P.  Husted  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
T^m  and  entered  in  the  office  of  the  clerk  of  the  eoimty  of 
Westchester  on  the  30th  day  of  March,  1020,  o^^wrufing  the 
defendant's  demurrer  to  the  amended  complaint. 

Action  to  recover  damages  by  reason  of  the  publication  and 
circulation  of  certain  articles  caused  to  have  been  written  by 
defendant  concerning  plaintiff's  business. 

Winfield  L.  Morse  [John  J.  Sitmott  with  him  on  the  brief], 
for  the  appellant. 

Charks  A.  Dryer,  for  the  respondent. 

vBNkb,  Jl*  v*r 

The  learned  counsel  for  the  defendant  moved  as  if  the 
complaint  was  for  a  libel.  I  find  no  indication  that  such  was 
the  view  of  the  learned  Special  Term.  And  I  am  of  opinion 
that  it  was  not  necessary  to.  construe  the  pleading  thus.,  The 
oomplaint  may  be  read  as  in  fax  fuition  on  t^heicase,  thou^ 
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the  words  be  not  defamatory  in  their  nature.  (Aforcw^  v. 
Brochu,  151  Mass.  574;  J.  A.  &  R.  A.  Reid  v.  Prtm.  Journal 
Co.,  20  R.  I.  120,  124.) 

As  the  learned  Special  Term  suggests,  the  defendant  may 
well  ask  a  bill  of  particulars,  for  special  damages  iare  pleaded. 
(Muasinan.  v.  WiUner  Wood  Co.,  69  App.  IHv.  448;  Po9t' 
Express,  Printing  Co.  v.  Adams,  55  Hun,  35;  Royle  v.  Goodwin,. 
98  App.  Div.  95.) 

The  order  is  modified  by  striking  out  the  provision  for  $10 
costs  of  the  motion,  and  as  modified  it  is  affirmed,  with  $10 
costs  and  disbursements. 

Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Order  modified  by  striking  out  the  provision  for  ten  dpllars 
costs  of  the  motion,  and  as  modified  affirmed,  with  ten  dollars 
costs  and  disbursements. 


Nellie  O'Rourke,  R^pondent,  v.  John  Rankin,  Appellant. 

Second  Departtnent,  November  5,  1920. 

AttaehmMit  — ^  departuri  of  def endsait  for  foreign  trafisl  —  wten  no 
intent  to  remove  property  from  8t»t6  to  defraud  oredJLton.  estab- 
lished —  faUure  to  designate  person  to  receive  service  of  process  — 
attachment  vacated. 

Mere  proof  that  a  defendant  h&s  sold  bis  interest  in  a  busiiiess  and  is  about 
to  sail  for  a  f oreign^  country  is  not  sufficient  to  support  a  itRanwit  of  aMaiob* 
ment  upon  his  property  under  subdivision  2  of  section  636  of  the  Code  of 
Civil  Procedure  allowing  an  attaohment  where  a  defendant  is  about  to 
remove  property  from  this  State  with  intent  to  defh&ud  his  creditors, 
where  it  appears  as  a  matter  of  fact  that  substantially  all  his  property, 
amounting  to  over  $50,000,  remainft  in  local  banks  and  trust  oompanlea 
and  the  defendant  shows  that  all  his  known  debts  are  paid. 

Neither  is  such  attaohment  justified  because  the  defendant  may  remain, 
outside  the  State  for  more  than  six  months  without  having  designated  a 
person  to  receive  service  of  process  under  section  636  of  the  Code  of  Civil 
Procedure. 

'    Appeal  by  the  defendant,  John  Rankin,  frofn  an  order  of 
tSie  Supreme  Court,  made  at  the  Kings  County  Spedial  Term 
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aad  enteired  in  th<e  office  of  the  clerk  of  the  county  of  Kings 
on  the  26th  day  of  July,  1920,  denying  defendant's  motion, 
made  on  opposing  affidavits,  to  vacate  a  warrant  of  attachment 
herein.' 

A  denial  of  defendant's  prior  motion  mode  before  answering, 
and  founded  only  upon  the  p^p^rs  upon  which  the  warrant 
wae  granted,  has  befan  here  affirmed*    (192  App-  Piv.  918,) 

Frorii  abcHit  October  1  to  November  13,  1919,  phuntLBf,  an 
actress,  bad  occupied  a  room  in  the  Hotel  Gerard,  Manhattan, 
of  which  defendant  waa  the  proprietco*.  She  left  an  unpaid 
lull  of  S24.71,  for  which  her  trunk,:  suitcase  and  a  package 
w^e  detaiz^  in  tl^e  baggage  room  of  the  hotel  on  the  daim 
of  lien. 

On  February  6, 1920,  defendant  wrote  plaintiff  for  payment, 
with  a  notice  that  otherwise  there  would  be  a  sale  of  her 
effects.  No  aa^wer  thereto  was  received.  On  February  20, 
1920,  plaintiff's  suitcase  and  a  package  were  sold  at  auction,, 
but  her  trunk  was  subsequently  disposed  of  at  private  sale.. 
Her  bunk  and  contents  (e^ocept  for  certain  articles)  have 
been  since  obtained  and,  on  April  twenty-third,  are  claimed 
to  have  been  returned  to  her, 

\  The  complaint,  verified  March  16,  1920,  averred  a  tender 
of  the  amount  of  plaintiff's  debt  on  March  5,  1920,  and 
demanded  damages  of  $15,000  for  the  conversion  of  her, 
effects. 

Plaintiff  haviQg  given  an  undertaking  for  $250,  a  warrant 
of  attachmeait  for  the  full  amount  was  granted,  under  which, 
defendant's  account  in  the  Empire  Trust  Company  wa3, 
attached.    The  warrant  of  attachment  (dated  March  17, 1920, 
under  Code:  of  Civil  Procedure,  section  f)36,  subdivision  2) 
stated  that  defendant,  a  resident  of  this  State,  "  is  about  to. 
remove  property  from  this  State  with  intent  to  defraud  his 
creditors."    Plaintiff's  affiobmt  gave  as  the  grounds  therefor, 
information  from  the  employees  and  guests  of  the  Hotel 
Gerard  "  that  this  defendant  had  sold  out  his  int^est  in  said, 
hotel  and  was  about  to  sail  for  Austrafia,  where  he  intends  to 
I'emainr "  as  he  had  reserved  passage  on  the  steamship  Nxagarw 
for.  Austmha,  saittng  on  March  twenty-ninth: 

The  defendant's  baoving  affidavit,  made  in  Victoria,  B.  C, 
^owed  that  he  had  no  d^bts,  and  that  he  was  then  worth* 

Digitized  by  VjOOQIC 


496  CRotJRKE  V.  Rankin. 


Second  Department,  NoTomber,  19W.  [Vol.  198. 

more  than  $50,000,  and  excepting  what  he  needed  for  the 
expenses  of  his  trip  that  all  his  property  is  in  the  State  of 
New  York;  that  he  has  left  on  deposit  with  a  bank  in  New 
York  city  bonds  and  securities  of  upwards  of  $50,000,  besides 
moneys  in  the  Empire  Trust  Company.  He  set  fwth  that 
the  journey  of  himself  and  wife  was  for  the  benefit  of  foreign 
travel,  and  that  they  chose  Australia,  rather  than  to  visit  a 
country  harassed  by  the  late  war,  where  the  defendant  and 
wife  have  visited  frequently.  The  reality  of  $50,000  on  deposit 
was  confirmed  by  the  affidavit  of  the  trust  officer  of  the  bank. 
That  his  fmniture  had  been  stored  with  friends  imtil  they 
should  return  to  New  York.  That  according  to  an  affidavit 
of  Mr.  Reed,  the  defendant  and  wife  had  already  selected  a 
site  for  a  residence  in  New  York,  to  be  built  after  defendant's 
return. 

Plaintiflf  offered  answering  affidavits  referring  to  reports 
that  defendant  was  going  to  Australia  ftyr  the  purpose  of 
entering  into  the  hotel  business  there,  and  that  defendant 
himself  had  so  stated  to  one  of  his  hotel  guests.  In  reply, 
Mr.  Patterson,  one  of  defendant's  attorneys,  deposed  to  an 
imsuccessful  effort  to  telegraph  to  defendant,  also  that 
defendant  had  stated  to  deponent  that  he  did  not  wish  ever 
again  to  be  in  the  hotel  business,  which  he  had  entered  solely 
to  protect  hi^  father's  property,  and  that  he  was  glad  he  was 
going  out  of  it. 

The  learned  justice  at  Special  Term  denied  the  motion  to 
vacate,  but  authorized  a  discharge  of  the  attachment  levy, 
by  an  imdertaking  in  the  sum  of  $2,600. 

John  Patterson  [Herbert  C.  Brinckerhoff  with  him  on  the 
brief],  for  the  appellant. 

Dcaiid  J.  W^xgner,  for  the  respondent. 

PoTKAlf,  J.: 

The  evidence  that  a  person  is  leaving  the  State  on  a  journey 
overseaiS  is  far  from  a  ground  to  support  the  charge  that  he 
is  removing  "  property  from  this  State  with  intent  to  defra.ud 
his  creditors."  We  are  not  now  concerned  so  much  with  the 
plaintiff's  charge  of  oonveraion  of  her  effects.    The  question 
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is  whether  upon  the  new  proofs  by  the  affidavits  from  both 
sides  there  appears  ground  to  determine  that  defendant  was 
removing  property  to  defraud  his  creditors.  Th^e  is  no  basis 
whatever  for  such  imputation.  The  mere  fact  that^  in  these 
times  of  extended  travel,  a  resident  of  New  York  gives  up  his 
business  and  ^tigages  passage  by  sea  to  a  foreign  land  cannot 
make  out  a  removal  of  property  to  defraud  his  creditors, 
especially  when  substantially  all  his  property  remains  in  local 
banks  and  trust  companies,  and  he  shows  clearly  that  his 
known  debts  are  paid.  {Dickey  v.  Findewen  &  Kropf  Mfg.  Co., 
177  App.  Div.  861.) 

A  party  relying  upon  a  right  to  a  remedy  against  another 
based  upon  the  defendant's  alleged  commission  of  a  fraud, 
must  show  affirmatively  facts  and  circumstances  necessarily 
tending  to  estabtiBh  a  probabifity  of  guilt,  in  order  to  maintain 
his  claim.     {Morris  v.  Tcicott,  96  N.  Y.  100, 107.) 

Neither  is  this  attachment  aided  by  the  argument  that  it 
now  appears  that  defendant  may  remain  outside  this  State 
for  more  than  six  months,  without  having  designated  a  person 
to  receive  service  of  process,  under  the  last  part  of  the  Code 
of  Civil  Procedure,  section  636.  The  plaintiff  has  an  appear- 
ance in  the  cause,  with  defendant's  answer.  Her  attachment 
should  fall  for  the  lack  of  the  statutory  conditions  which  alone 
can  justify  such  a  provisional  remedy. 

I  advise,  therefore,  that  the  order  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  defendant's  motion 
be  granted,  with  ten  dollars  costs. 

Jenkb,  p.  J.,  Mills,  Rich  and  Kelly,  jj.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  defendant's  motion  granted  with  ten  dollars  costs. 

App.  Dnr.— Vol.  CXCIII.        32 
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William  Zinke  and  Diedrich  Rixnge,  Copartners,  etc., 
Respondents,  v.  John  C,  Hipkins  and  Farmers'  Loan  and 
Trust  Company,  Individually,  etc..  Appellants. 

Seoond  Dep«rtnient,  November  6«  1I^9IX 

.  Appeal  —  when  jud|rment  of  Appellate  DiTiflion  not  unanixnoua  — 
Jiutice  **  not  voting  '' — leave  to  appeal  to  Court  of  Appeals. 

Wkere  a  justice  Vho  sat  in  an.appeal  to  the  AppeBate  jDivision  is  reported  as 
"  not  voting  "  the  judgment  of  the  other  justioee  is  'got  unanimous. 

Under  such  oircumstanoes,  aljlihpugh  th^.was  no. actual  4i^sent  to  a  judg- 
ment of  afiirmance  by  the  Appellate  Division,  it  may  grant  leave  to  api>eii 
to  the  Court  of  Appeals. 

Motion  for  reargtunent  or  for  leave  to  iq>peal  to  the  Court 
of  Appeals.     (See  193  App.  Div*  913.) 

.    Boberl  E.  McLear^  for  the  motion. 

Alexander  Holtzoff  [Paul  Windels  with  him  on  the  brief], 
opposed. 

PtJlNAM,  J.: 

Where  a  justice  who  sat  in  an  appeal  here  is  reported  as 
"  not  voting,"  the  judgment  of  the  others  is  riot  unaBimbUB. 
{Wangner  v.  Grimm,  led  N.  Y.  421,  427.)  The  test  now  of 
the  right  to  appeal  to  the  Court  of  Appeals  is  where  one  or 
more  justices  of  this  court  "  dissents  frbm  the  decision." 
(Code  Civ.  Proc.  §  190,  subd.  1,  as  amd,  by.Ljiws  of  1917, 
chap.  290.)  As  there  was  no  actual  dissent  to  our  judgment  of 
affirinance^  therefore,  in  correctipn  of.  our  order  of  October 
eighth,  leave  to,  appeal,  to  the  Court  pf  Appeals  is  hereby 
granted. 

Jenks,  p.  J.,  Rich,  KelLy  and  Jaycox,  ,tjl,  concur. 

Motion  granted. 
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In  the  Matter  of  Christian  J.  MacWilhams,  an  Attorney, 

Respondent. 

First  Df^p^Hm^nt,  November  5«  1900. 

Attorney  at  law  siupended  —  conversion  of  Bioneys   of  client  — 
effect  of  restitution. 

Attorney  at  law  suspended  ficm  practice  for  six  months  with  l^ve  to  «pi4y 
for  reinstatement  t^t  the  expiration  of  that  term,  for  neglecting  to  pay  over 
moneys  ooUected  for  a  client  until  a  complaint  had  been  made  to  the 
Association  of  the  Bar. 

The  fact  that  the  attorney  made  a  settlement  with  the  complaining  witness 
after  <yseiplinary  prooeedings  were  Instituted  does  not  wipe  out  or  eon^ 
done  a  oonv^raknu 

DisciPLiNAEY  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

^iriar  CAry«tie,  for  the  petitioner. 
E.  A,  Heffeman,  ior  the  respondent. 

QjLABXBy  p.  J*: 

Refipondent  veas<  admitted  to  practice  as  an  attorney  and 
counselor  at  law  at  a  term  of  the  Appellate  Dmsion  of  the- 
Supiende  Court  in  the  Second  Departm^it  in  S^ptanber,  1914, 
and  was  practicing  in  ii^e  First  Judicial  District  at  the  time 
the  acts  complained  of  were  committed. 

The  petition  alieges  that  the  respondent  has  been  guilty 
of  miscooduct  as  an  attorney  at  law  in  that  he  collected  cer* 
tain  moneyip  for  his  clients,  convolved  them  to  his  own  use, 
failed  to  comply  with  demands  for  an  accounting,  and  did  not 
pay  over  the  amotmt  diie  his  clients  until  after  he  was  notified 
that  charges  had  been  filed  against  hkn  with  the  Association 
of  the  Bar. 

It  ai^pears  that  an  January  16,  1919)  ihe  respondent,  acting 
as  attorney  for  the  Evans  Costume.  Company,  collected  from 
linooln  &  Paiker  a  sum  o£  mon^  due  his  client  and  on;  that 
day  received  a  check  for  $470.37.  He  deposited  siud  check 
to  his  personal  ooredit  in  the  Oreenpoint  National  Bank  not* 
later  than  Jaauary  20,  1919. '  At  the  time  of  said  deposit  in' 
said  bank  icspoodent  had*  a  balance  of  only  $8.74  toh^  credit 
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therein.  He  began  at  once  to  withdraw  said  money  for  his 
own  use,  so  that  on  February  tenth  his  balance  amounted  to 
only  $21.22.  On  April  15,  1919,  his  client  wrote:  "We  will 
also  ask  you  to  send  us  a  statement  to  date  showing  all 
collections  made  by  you  together  with  a  remittance  covering 
same  at  the  earliest  possible  moment  as  we  are  desirous  o£ 
getting  this  matter  straightened  out  and  see  how  we  stand.'' 

On  May  8,  1919,  it  wrote:  "  The  following  accounts  have 
aD  been  collected  by  you  some  time  ago  and  no  remittance 
or  statement  has  been  rendered  us.  (Then  follows  a  statement 
of  the  accounts.)  This  is  contrary  to  our  idea  as  to  how 
business  should  be  conducted  and  we  must  insist  upon 
a  statement  to  date  together  wiih  an  immediate  remittance." 

On  May  22, 1919,  it  wrote:  "  We  have  requested  statement 
several  times  in  reference  to  amounts  collected  upon  the  claims 
forwarded  you  by  us  and  have  received  no  reply.  Would  inform 
you  that  unless  definite  news  is  received  by  Monday  next  we 
shall  take  this  matter  up  through  other  channels." 

And  on  June  18, 1919,  it  wrote :  "  Finding  that  demands  made 
upon  your  office  by  Mr.  Ryan  have  brought  about  no  results 
and  that  you  neglect  to  pay  any  attention  to  or  answer  our 
letters  to  you,  we  would  advise  you  unless  a  remittance  is  made 
on  the  amount  that  you  collected  in  our  behalf  on  or  b^ore 
Jime  23rd  that  the  entire  matter  will  be  forwarded  to  the  Bar 
Association  without  further  notice.  This  is  oiu*  final  demand 
upon  you." 

These  r^)eated  requests  having  been  ignored,  the  client 
forwarded  a  complaint  to  the  Association  of  the  Bar.  The 
respondent  being  notified  of  that  fact,  for  the  purpose  o£ 
nousJdng  a  settlement  with  his  client,  sold  some  Liberty  Bonds 
and  settled  with  it  on  the  11th  day  of  July,  1919. 

The  learned  official  referee  reported  that  it  is  the  repondent's 
testimony  that  he  replied  to  each  of  the  letters  from  his  client 
by  telephone  aiid  on  each  occasion  promised  to  give  the 
matter  his  attention^  but  that  this  testimony  is  in  conflict 
with  petitioner's  testimony  and  that  the  language  contained 
in  the  letters  of  respondent's  dient  indicates  clearly  that  no 
response  to  them  was  received  by  the  client.  The  learned 
refers  finds  the  explanation  and  excuse  urged  ia  defense  of 
the  respotident  to  fall  far  short  of  overcomiag  ihe  proof  in 
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support  of  the  charge  of  misconduct  and  the  handling  of  the 
business  in  question,  as  tested  by  the  well-settled  eUiica) 
standards  of  the  legal  profession,  and  he  finds  that  the 
respondent  is  guilty  of  misconduct  as  an  attorney  at  law. 

This  court  has  repeatedly  said  that  disciplinary  proceedings 
are  not  instituted  for  the  purpose  of  collecting  mpneys  due 
from  attorneys  to  their  clients  and  that  the  fact  of  settlement 
with  the  complaining  witness  does  not  wipe  out  or  condone 
the  conversion  of  the  client's  funds.  The  learned  official 
referee  while  finding  the  respondent  guilty  of  misconduct  also 
reports;  "  It  would  seem,  nevertheless,  the  explanations  and 
excuses  may  properly  be  taken  into  consideration  in  measuring 
the  discipline  which  should  be  administered  herein/' 

This  matter  presents  another  illustration  of  the  danger 
incident  to  the  deposit  of  a  client's  money  in  the  attorney's 
personal  account.  The  respondent  imdoubtedly  was  guilty  of 
conversion,  for  when  he  made  the  deposit  his  account  was  at 
extremety  low  ebb  and  he  immediately  began  to  use  his  client's 
money  to  pay  his  own  obligations.  While  it  may  be  granted 
that  he  had  no  deliberate  intent  to  defraud,  yet  for  months 
he  had  used  moneys  which  did  not  belong  to  him  and  n^ected 
to  comply  with  repeated  requests  for  an  accounting  and  pay- 
ment over.  Taking  into  consideration  the  recommendation 
of  the  referee  and  the  letters  and  certificates  as  to  respond- 
ent's character  submitted,  we  approve  of  the  finding  that  he 
was  guilty  of  professional  misconduct  and  direct  that  he  be 
suspended  from  practice  for  six  months,  with  leave  to  apply 
for  reinstatement  at  the  expiration  of  that  term  upon  proof 
of  his  compUance  with  the  conditions  to  be  incorporated  in 
the  order  to  be  entered  hereon. 

Laughlin,  DowLme,  ^oth  and  Grbekbaxtm,  JJ.,  concur. 

Respondent  suspended  for  six  months.  Settle  order  on 
notice. 
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In  the  Matter   of   Charles  J.   Steinbebo,   an  Attorney, 

Respondent. 

First  Departmeat,  Noyeml;>er  5, 1920. 

Attorney  at  law  disbarred  —  conTemion  of  moneys  of  client  —  fraud 
and  deceit  r-  eUtect  of  restitution. 

Attortiey  at  law  dlsbarr^  for  converting  his  plients'  mon^  received  for  the 
,  purpose  of  complying  with  a  stipulation  by  which  he  agreed  .to  pay  the 
costs  of  an  action  and  deposit  moneys  with  the  court  to  abide  the  event 
of  another  trial,  and  for  violating  said  stipulation,  and  also  for  deceit  and 
fraud  in  causing  a  transfer  of  risal  estate  contrary  to  an  agi'eement  mado 
by  him,  and  for  giving  false  testiinony. 
The  fadt  thai;  there  was  no  ultimate  loss  by  his  olien;ts  does  not  es^cuse  or 
palliate-  the  attorojey's  conduct.  Disciplinary  proceedings  are  not  enter- 
tai;ned  by  the  Appellate  Division  for  collection  purposes,  nor  does  res- 
titution reinstate  chaj-acter. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Ckry^Ue,  for  the  petitioner. 

Respondent  in  person, 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  the  bar  at  a  term  of  the 
Appellate  Division,  Second  Department,  in  November,  1919, 
and  was  practicing  in  the  First  Judicial  District  at  the  time 
he  committed  the  acts  complained  of.  The  petition  alleges 
that  he  has  been  guilty  of  misconduct  as  an  attorney 
at  law.  The  first  charge  is  that  he  converted  his  client's 
money  and  violated  a  written  stipulation.  An  action  in  the 
Municipal  Court  had.  beeix  brought  by  one  Korpstofif  against 
the  firm  of  Feig  &  Adler,  a  judgment  by  default  had  been 
obtained  by  the  plaintiff  for  $159.36,  execution  had  issued  and 
the  defendants  had  paid  $83.07  on  account  thereof  to  a  city 
marshal.  Respondent  was  thereafter  retained  by  said  firm. 
As  a  result  of  negotiations  with  plaintiff's  attorney,  various 
motions,  and  a  written  stipulation,  respondent  received  from 
the   marshal  $83.07,    from   his   clients   $96.36,    j^egating 
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$179.43,  to  be  held  in  escrow  for  the  purpose  of  paying  Any 
judgment  which  plamtiff  ttA^i  subsequently  recovw.  The 
action  was  subi^uently  tried,  reiBulting  in  a  judgment  £or  $286 
for  plaintiff.  B^pondent  requested  t^  attorney  for  plaistiff 
to  agree  to  vacate  tibe  judgment  and  grant  a  new  trials  and 
Itie  following  stipttlAtion  was  entered  into:  **  It  is  stipulated 
that  the  judgment  entered  herein  on  the  20th  day  of  September, 
1916,  be  vac^i^ted  and  set^aside  and  that  this  case  be  set  down 
for  trial  before  a  jury  in  the  Sixth  District  Miuncipal  Coort 
bn  the  9th  day  of  October,  1916;  on  condition  that  on  or 
before  tiie  28th  of  SepteiAber  tlie  defendant  pay  to  the  phlhtifr 
or  his  attorney  the  sum  of  twenty  dollars  costs,  and  deposit 
in  the  cl^t^'s  office'  of  thfe  Court  the  sum  of  Two  hundred 
and  thirty^  dollars  to  abide  the  event  of  the  trial." 

After  tlie  execution  of  this  stipulation  the  respondent 
received  from  has  clieilts  the  additional  sum  of  $120  to  be 
used  by  him.solely  for  th^  purpose  of  complying. with  the 
terms  of  daid  ^ipulation.  The  respondent  teed  all  of  these 
sums  for  his  eww  purpoises.  He  violated  the  stipulation.  He 
neither  paid  the  $20  costs  to  plaintiff's  attorney  nor  mada 
ihe  deposit  With -tile  cleirk.  As  a  consequence  jud^Eie»t  was 
entered  against  his  clients  for  $286  and  a  levy  v^as  made  on 
thei^  prepay.  He  then  gave  a  che<^  of  his  mother's  which 
was  returned  by  the  hank  dishonored,  and  finally  paid  by 
the  certified  dieck  of  a  Meiid.  Inuring  the  period  of  the 
negotiations  and  motions  he  repeatedly  in  writing  asserted 
tiiat  "the  amount  ^  *  ♦is  in- my  hands  add  will  not 
be  turned  over  td  an^  6&er  person  pendiiig  a  decisiKm  uponi 
this  motion;^  In  an  affidavit  he  swore:  "  This  deponMt 
has  in  his  possesrioh  the  sum  of  $336  necessary  ^to  depoeit 
in  this  Court."  These  statements  were  false.  It  is  established! 
that  he  coifiverted  his  Client's  money  to  his  own  uaie,  made 
false  stktedi^sti^'  in  r<$gaid  thereto  and  broke'  hs^  written! 
stipukiSoni  The^  l^med  official'  referee  'r^)€))rted  *^'the  aWi» 
of  the  respohdeiit,  established' by- ttie^  evidtace  constitute 
misconduct  a»id  I  so  find. '^  Thfe  f tict  that  there  was  no 
ultimate  loss  by  hiS'  clienis  does  not  etcuse  or  palliate 
respoi!i^A^t's  conduet.  Disciplinary  proceeding?  are^  not  enter^ 
tained  by  this  eourt  for  collection  purposes,  nor  does  restitution 
reinstate  ^aractei^.'     -  -  V"     '   T 
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The  second  charge  involves  deceit,  violation  of  agreement 
and  fcaud*  The  respondent  incorporated  the  Regina  Holding 
Compaayi  Inc«,  to  conduct  a  building  operaticm.  He  was  the 
treasurer  and  sole  owner  thereof.  He  delivered  to  Gurry  ^ 
Co.  a  promissory  note  for  $350  signed  by  the  company  and 
indorsed  by  himself  and  Jcim  Zitdili,  in  payment  for  certain 
building  materials.  The  note  was  not  paid  when  due  and 
Curry  &  Co.  then  brought  an  action  in  the  Municipal  Court 
against  the  makers  and  indorsers.  ReqK>ndent  caused  a  general 
denial  to  be  interposed  in  behalf  of  himself  and  ZiteUi.  The* 
trial  was  adjourned  to  Dec^nber  1,  1916.  On  November 
twenty-ninth  respondent  stated  to  the  attorney  for  the  plaintijff 
that  he  would  permit  judgment  to  be  entered  against  the 
defendants  on  default  on  December  first  provided  he  would 
postpone  the  docketing  of  the  judgment  for  ten  days,  when 
respondent  agreed  to  pay  the  judgment  in  full  The  attorney 
for  the  plaintiff  accepted  the  proposition  upon  the  sole 
condition,  however,  that  no  transf^  of  the  real  property 
owned  by  the  defendant  Zitelli  was  to  be  inade  during  the 
intervening  period,  which  condition  was  then  agreed  to  by 
reefK)(ndent.  Ileqx)ndent  in  violation  of  this  agreement  and 
with  intent  to  hinder  and  delay  plaintiff  in  the  collection  of 
this  judgment,  on  the  same  day,  drew  a  deed  which  his  client 
Zitelli  executed,  conveyiog  all  his  property  to  his  wife«  This 
deed  respondent  acknowledged  as  subseribing  witness  and 
caused  to  be  recorded  on  December  L,  1916.  An  action  was 
subsequently  instituted  to  set  said  convQrance  aside  as  f  raudu* 
lent  and  judgment  was  obtained  as  prayed.  The  learned 
releree  reports:  ^'  The  essential  allegations  of  this  charge  are 
siq>p(Hrted  by  a  strong  preponderance  of  evidence  and  it  should 
be  sustained." 

We  ave  of  the  opinion  that  respondent's  conduct  as  diown 
by  the  record  demonstrates  complete  indiffer^iice  to  the  baaio 
obtigatiiHis  of  an  honorable  profession.  He  not  oidy  violated 
an  agreement  to  a  brother  practitioner,  ahnost  as  soon  as 
made,  which  agreement  was  for  adequate  consideration, 
namelyi  the  withholding  of  tiie  docketing  of  a  judgment,  but 
mduoed  or  acquiesced  in  the  exeouticxi  of  a  fraudulent 
eonveyanoe,  and  then  gave  f ^se  testimony  in  regard  thereto^ 

The  record  discloses  no  adequate  excuse  or  justification.- 

lOogle 
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There  are  other  ehargee  set  forth  in  the  ts^)eeifieatiozi8  which 
the  learned  rrferee  has  found  were  not  sustained.  We  have 
examined  all  of  this  voluminous  record  and  do  not  agree  with 
his  conclusions  as  to  two  of  the  other  charges.  The  testimony 
as  we  read  it  shows  that  the  respondent  lacks  a  proper 
i4)preciation  of  the  obligations  and  standards  of  the  profession. 
It  is  unnecessary  to  review  these'^at  length,  for,  basing  our 
decision  on  the  findings  of  misconduct  by  the  learned  referee, 
in  which  we  all  concur,  we  are  of  the  opinion  that  they  dis- 
close such  serious  and  fundamental  deficiency  in  honor  and 
motrals  as  to  reqinre  us  to  disbar  the  respondent.  And  it  is  so 
ordered. 

DowuNG,  SMrTH,  MEBREUi  and  GreenbauMi  JJv  concur* 

Respondent  disbarred.    Settle  order  on  notice. 


In  the  Matter  of  Juuro  J.  Popper,  an  Attonn^,  Reqpondent. 

FizBt  D^pwrtmeati  November  5^  1920, 

Attorney  at  law  disbarred  —  glTing  false  teetixnony  at  oourt  martial  -^ 
subsequent  admission  before  court  martial  that  testimony  wm 
false  —  teehnical  perjury  not  essential  to  disbarment. 

Attorney  at  law  disbairdd  for  giving  false  testimony  when  a  witness  before 
a  navwl  court  martial^  ^vthich  testknony  was  given  to  shield  another  person 
chained  with  receiving  money  for  ^nsocuiing  the  acceptaHoe  of  oeriain 
I)er8on8  for  enlistment  in  the  United  States  Navy. 

Where  a  transcript  of  the  proceedings  of  the  court  martial  was  admitted  in 
evidence  in  the  disciplinary  proceeding  by  cdhsent,  the  resi)ondent  cannot 
attack  the  jurisdiction  of  the  court  martial  or  maintain  that  the  oath  was 
adiainiBteied  to  the  retfpcaident  by  a  person  not  authorized  by  law,  etc. 

Although  UkA  reegpendeiut,  harvini:  gtven  false  testimony  af towards  admitted 
it  to  be  false  before  the  court  martial,  upon  disoovering  thai  the  person 
whom  he  was  attempting  to  shield  had  made  a  confession,  and  although 
he  may  not  have  been  technically  guilty  of  the  crime  of  perjury,  he  should 
be  disbarred. 

Moreover,  It  is  immaterial  that  the  respondent  when  giving  the  false  testi* 
mony  was  not  acting  in  his  capacity  as  an  attorney,  for  his  conduct  riiows 
such  nforal  oUwiuity  m»  wafra&ts  the  coUrt  in  saying  that  ke  no  longer 
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poeaesses  that  good  ehwraoter  that  is  essential  tck  his  oentinuaatee  in  an 
hoaorable  profession. 
In  .order  to  be  subject  to  disbarment  for  giving  false  testimoiiy  a^  attooD^ 
need  not  be  guilty  of  the  crime  of  perjury  under  the  strict  and  teohnioal 
rules  of  the  criminal  law. 

DisciPLiNART  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie\  for  the  petitioner. 

Thomas  &  Hcmghton  [Charles  Goldzier  of  counsel],  for  the 
respondent. 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  practioe  as  an  attorney 
and  counselor  at  law  at  a  term  of  the  Appellate  Division, 
First  Department,  in  November,  1907,  and  was  practicing 
as  such  in  the  First  Judicial  District  at  the  time  he  committed 
the  acts  complained  of. 

The  respondent  is  charged  in  the  petition  with  having  givtti 
false  testimony  when  a  witness  before  a  naval  court  martial. 

Upon  the  hearing  before  the  learned  official  referee  a  tran- 
script of  the  record  of  a  court  martial  held  in  the  Brookly4 
Navy  Yard  June  4  to  June  10,  1919^  at  which  Ensign  Paul 
Beck,  Pay  Corps,  IT.  S.  N.  R.  F.^  was  tried,  was  admitted  in 
evidence  by  consent  and  marked  petitioner's  Exhibit  3^  and 
this  stipulation  was  entered  into  on  the  reccHrd: 

''  In  June,  1919,  one  Paul  Beck,  an  Eni^gn  in  the  Pay 
Coips  of  the  U.  S.  N.  R.  P.,  was  tried  at  a  general  court 
martial  held  in  the  Navy  Yard,  Brooklyn;  that  he  was  charged 
among  other  things  with  receiving  money  for  procuring  the 
acceptance  of  certain  persons  for  enlistment  in  tha  United 
States  Navy;  that  prior  to  his  enlistment  in  the  Navy,  Beek 
Was  an  office  associate  of  the  respondent;  that  ihe  respondent 
was  called  by  the  Government  as  a  witness  to  testify  upon  the 
said  court  martial;  that  he  testified;  that  Petitioner's  Exhibit 
3  offered  in  evidence  is  a  transcript  of  the  testimony  whioh 
the  respondent  gave  while  a  witness  in  the  said  court  martial 
proceedings;  that  jHrior  to  the  giving  of  such  testknonyhe 
was  sworn  to  tell  liie  truth,  the  whole  truth  and  nothing  but 
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the  truth  regarding  the  matters  about  which  he  might  be 
qnestioQed." 

That  tniii3cript  o£  the  record  shows  that  the  req>ondent 
was  called  as  a  witness  for  theprosecuticm  and  was  duly  awom. 
He  testified  among  other  things  as  follows:  *'  Mr.  Beck  waa 
aasociAted  with  me  in  the  office  at  291  Broadway,  and  Mr.  Be^ 
did  bushiesSf  that  of  inrestments,  and  I  at  the  same  time 
had  an  account  with  him  wherein  and  whereby  he  would  give 
me  money  to  credit  to  his  account,  and  then  I  wioukl  charge 
^sbursem^ats  against  that  acoount.  [A  papa*  was  put  in 
evidence  showing  that  account.]  Q.  Gotierally  speaking,  Mr. 
Popp0r,  without  going  into  details,  tiie  Judge  Advocate  had 
put  in  evidence  heie  this  yellow  sheet  which  you  say  eontains 
an  emtry  of  sums  of  money  which,  according  to  your  testimony 
was  paid  to  you,  either  by  the  accused  or  by  some  one  else 
fw  the  accused.  Was  any  of  these  sums  of  money  paid  to 
you  by  any  person  seeking  enlistment  or  enrolfanent  in  the 
Navy,  or  had  been  enlisted  or  enrolled  in  the  Navy?  A.  Not, 
ar.  Q<  Not  one  of  them?  A.  No,  sir.  Q.  Did  you  know 
young  Price,  Irving  Price?  A.  I  believe  I  met  him.  Q.  Was 
any  money  paid  by  Irving  Price  to  you  for  the  benefit  of  the 
aocused?  A.  No^  sir.  Q.  Or  by  Us  fiatiier,  Joseph  Price? 
A.  NQ,'Sir.  Q.  His  faither  testified  that  he  gave  you  twenty* 
five  doUaiB  and  that  you  put  it  in  an  envelope  and  marked 
the  a^ccused's  ndme  on  it,  and  put  it  in  your  safe.  Did  any 
such  transaction  occur?  A.  No,  sfar;  that  is  not  true. 
Q.  Tbat  is  false  you  say?  A.  Yes,  sir.  *  *  ♦  Q.  WiB 
you  swear  that  Mri  Price,  Mn  Josej^  Price,  did  not  hand  you 
sememoiiey  lor  Mr.  Beck?  A.  Yes,  sir;  I  positively  (kny 
that  he  did  so." 

It  appeared  in  evidence  that  under  the  court  martial 
proceeding  it  is  required  that  every  witness  before  being 
moused  from  attendimoe  at  the  court  AbH  be  given  an  oppor^ 
tunilQr  to  read  over  jus  tesitimcMiy  after  it  is  written  out,  or 
to  have  the  same  read  in  open  courts  and  is  then  called  vspoa 
to  state  under  oath  whether  the  testimony  is  correctly  reported, 
and  if  not»  what  corrections,  if  any,  Aould  be  made  in  the 
same.  At  tibe  close  of  his  testimony  he  was  directed,  by  the 
court  to  f^pKirt  the  following  day:  at  on^  p.  it.  for  the  purpose 
'U  vierilying  or  corceoting  his  testimony. 
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In  this  intervening  period  of  time  Ensign  Beek,  Hirough 
his  counsel,  offered  to  change  his  plea  of  not  guilty,  which  he 
had  aheady  entered  befoire  the  courts  and  to  enter  a  plea  of 
guilty  to  most  of  the  specifications  of  the  charge  which  was 
presented  against  him  and  that  offer  was  accepted.  Beck  also 
expressed  his  desire  to  make  full  coiifesdona»  toall  the  tnatters 
in  which  1^  was  involved.  Tl^  respondent  was  informed 
that  he  would  be  called  before  the  court  martial  to  vmf y 
his  testimony  and  that^  in  view  of  the  fact  tliat  Ensign  Beak 
was  about  to  make  a  fuH  confe6si(»i,  a^y  mffistatements 
which  he  had  made  would  very  probably  be  brought  to  K^t. 
Wh^i  he  was  called  before  the  court  he  was  informed  that 
his  oa1&  previously  taken  was  still  binding  and  stated  that 
he  had  read  over  Uie  testimony  ^ven  by  htm  on  the  flflih  day 
otthetnaL 

>  *^  The  Judge  Advocate  [to  the  witness]:  Is  your  testimony 
correct  as  recorded?  The  Witness:  It  is  not  correct  aa 
recorded.  The  Judge  Advocate:  What  changes  do  you  widi 
to  make  therein?  What  is  not  correct?  The  Witdess:  I 
wish  to  change  my  testimony  with  respect  to  the  Price  trama- 
aetion.  I  want  to,  if  the  Court  please,  I  want  to  state  that 
I  have  decided  that  I  want  to  tell  the  trath  on  that  and  not 
shield  the  accused.  The  transaction  is  differ^t  Ivom  whfllt 
I  have  stated  it,  and  so,  I  would  like  an  cppcortunity  to  state 
the  exact  truth  as  to  just  how  this  transaction  came  about, 
so  far  as  my  knowledge  of  it  is  concerned;  if  the  Ckmrt  wiH 
permit  me.  *  *  *  Mr.  Price  came  into  the  offiee  add 
offered  me  twenty-five  ddlaiBin  cash,  as  I  recall  it,  wiiether 
twenty*five  dollai^  or  twenty  dollars  in  cash,  and  he  said  to 
me  to  give  this  to  Mr.  Beck.  I  had  never  been  formally 
introduced  to  Mr.  Prioe^  but  I  had  seen  him  the  day  that 
they  had  gone  on  the  Atlantic  City  trip)  the  meeting  wa6 
ri^t  infront  of  my  offiee,  and  I  had  se»  old  man  Price  staodmg 
there  with  his  wife,  and  he  was  pomtdd  out  to  me  by  Mr.  Beek, 
and  so  when  the  father  of  Mr.  Price  came  into  the  office  this 
day,  when  he  told  me  he  was  Mr«  Price,  I  knew  him,  knew 
who  he  was  and  he  offered  this  money  to  me.  I  told  him  ihlri^ 
I  did  xjLot  dare  to  accept  it,  and  he  says,  •  wdl,'  —  I  don't 
reeall  exactly  what  he  said,  but  he  says,  '  I  want  t6  leave 
this  for  Mr.  Beck.'    So  I  says,  '  If  you  want  to,  pni  it  in  ata 
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envelope  addressed  to  Mr.  Beck,  you  can  leave  it  but  I  will 
not  accept  it.'  I  don't  know  for  certain  that  this  money  was 
part  of  any  agreement  by  reason  of  the  enrollment  of  his  son, 
but  I  assume  that  that  was  the  situation  and,  therefore,  I 
would  not  accept  it.  So  Mr.  Price  then  put  the  money  in 
an  envelope,  and  I  don't  believe  that  I  put  Mr.  Beck's  name 
on  it,  Major,  but  the  envelope  was  left  there  for  Mr.  Beck, 
and  when  Mr.  Beck  came  in  I  handed  it  to  Mr.  Beck  and 
when  Mr.  Beck  opened  it  I  saw  there  was  money  in  it,  and 
he  gave  me  the  money  and  asked  me  to  credit  the  money 
on  his  account,  and  I  am  quite  certain  that  this  is  that  $26 
which  appears  on  his  accoimt." 

It,  therefore,  appears  from  his  own  testimony  that  the 
respondent  when  a  witness  under  oath  for  the  purpose  of 
shielding  an  office  associate  upon  trial  before  a  navaJ  cotut 
martial  deliberately  and  knowingly  gave  false  testimony  as 
to  the  material  fact  at  issue  upon  said  trial. 

It  is  true  that  before  the  conclusion  of  the  trial  he  recanted, 
admitted  the  falsity  of  his  prior  testimony  and  told  the  truth 
in  regard  to  the  transaction  inquired  of,  but  this  was  after 
he  had  been  informed  that  the  accused  had  pleaded  guilty 
and  had  expressed  his  intention  of  making  a  full  confession, 
and  that  that  confession  would  bring  to  Ught  any  misstate- 
ments in  his  own  testimony. 

There  is  no  dispute  upon  this  proceeding  as  to  the  foregoing 
facts.  Counsel  for  the  respondent  claims  that  the  evidence 
before  the  referee  is  barren  of  any  proof  or  admission  that 
the  court  martial  was  properly  constituted,  that  any  offense 
had  been  committed  of  which  it  had  jurisdiction,  or  that  an 
oath  was  administered  by  the  perton  authorized  to  administer 
it  in  any  form  authorized  by  law.  It  is  enough  to  say  that 
no  such  question  can  be  raised  before  this  court  upon  this 
record  because  the  transcript  of  the  proceedings  of  the  court 
martial  was  admitted  in  evidence  by  consent;  that  transcript 
shows  the  witness  was  duly  sworn,  and  also  it  was  stipulated 
upon  the  record  here  that  prior  to  the  giving  of  his  testimony 
respondent  was  sworn  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth  regarding  matters  about  which  he 
might  be  questioned.  After  making  such  admissions  and 
stipulations  regarding  matters  which  could  have  easily  been 
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proved  upon  the  reference  if  objection  had  been  made  or  if 
the  petitioner  had  been  put  to  strict  proof,  it  is  too  late. to 
question  them  now.  Counsel  also  clahns  that  the  respondent 
in  swearing  to  statements  which  are  alleged  to  be  f alsis  but 
which  were  corrected  by  him  while  still  on  the  witness  ^tand 
did  not  commit  perjury,  (Citing  People  Vr  GiOette,  138  App* 
Div.  665.) 

It  is  of  little  moment  whether  respcmdent  was  guilty  of 
technical  perjuiy  or  not. 

This  proceeding  is  not  a  criminal  prosecution.  {Metier  eg 
Rondel,  158  N.  Y.  216;  Matter  of  Spenaer,  143  App.  Div.  239; 
aflfd.,  203  N.  Y.  613.)  It  is  a  disciplinary  proceeding  by  the 
court  to  determine  whether  one  of  its  officers  continues'  to 
bear  that  good  character  which  it  is  not  only  necessary  ior 
him  to  possess  in  order  to  gain  admittance  to  the  bar,  but  also 
to  preserve  in  order  to  retain  his  office  aa  an  attoom^  and 
counselor  at  law. 

This  court  said  in  Matter  of  Branch  (178  App.  Div.  585): 
'^  It  has  been  many  times  held  by  this  court  that  discipliaaky 
proceedings  are  instituted  *  *  *  solely  for  the  purpose 
of  maintaining  the  dignity  and  honor  of  the  profession,  diseirr 
plining  unworthy  members  thereof  or  vindicating  theotn  when 
unjustly  accused.  The  purpose  is  to  exercise  the  great  and 
summary  power  of  the  court  not  for  the  benefit  of  a  con^pkuning 
individual,  but  for  the  good  of  the  conmiunity,  and  to  uphold 
the  administration  of  justice  by  seeuring  decent  and  upright 
conduct  by  the  officers  thereof." 

And  in  Matter  of  Flowennan  (181  App.  Div,  488) -this  court 
said:  ^'  Disciplinary  proceedings  are  not  instituted  for  the 
purpose  of  collecting  debts  owing  by  an  attorney  to  his  client, 
but  for  the  purpose  of  inquiring  intq  the  professional  ccmduct 
of  the  attorney  and  to  determine  whether  said  attorney  is  a 
fit  person  to  continue  in  the  exercise  of  the  responsible  and 
honorable  office  of  attorney  and  counselor  at  law." 

In  Matter  of  Rouss  (221  N.  Y.  81)  the  Court  of  Appeals  said: 
"  Membership  in  the  bar  is  a  privilege  burdened  with  con- 
ditions. A  fair  private  and  professional  character  is  one  of 
them.  Compliance  with  that  condition  is  essential  at  the 
moment  of  admission;  but  it  is  equally  essential  afterwards 
{Selling  y.  Badf<yrd,,24S  U.  S.  46;  Matter  qf  Durant,  80  Conn- 
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140,  147).  YThenevBr  the  ccmdition  is  broken,  the  privilege 
is  lost.  To  J^eftiie  admksion  to  an  umwoithy  applicant  is  not 
to  pumsh  him  for  past  offenses.  The  examination  into  char- 
aister,  like  the  examination  into  learning,  is  merely  a  test  df' 
fitness.  To  sbike  the  imwortfay  lawyer  from  the  roll  is  taok 
to  add  to  tiie  pains  and  penalties  of  crime.  The  examination 
into  character  is  renewed;  and  the  test  of  fitness  is  no  longer 
satisfied.  For  these  reasons  comts  have  repeatedly  said  that 
disbarment  is  not  punishm^it  (Ex  parte  Wall,  107  U.  & 
265;  Matter  qf  RanddU,  11  Allen,  473,  480;  Matter  of  Randd, 
158  N.  Y.  216;  BoOm  Bar  Asm.  v.  Casey,  211  Mass.  187, 
192;  Matter  of  Durant,  supra).  '  The  question  is,'  said  Lord 
Mansfield,  '  whether,  after  the  conduct  of  this  man,  it  ia 
prc^r  thai  he  should  ecmtinue  a  member  of  a  profession  which 
^ould  stand  ivee  from  all  suspicion'  (Ex  parte  BrounsaU, 
Ckmp.  829).  '  It  is  tiot,'  he  continued,  '  by  way  of.  punish- 
ment; but  the  court,  on  such  cases,  exercise  their  discretion 
whether  a  man  whom  they  have  formerly  admitted,  is  a  prop^ 
person  to  be  continued  on  the  roll  or  not.'  This  ruling  was 
announced  after  consultation  with  all  the  judges,  '  as  it 
is  for  the  dignity  of  the  profession  that  a  sdeinn  opinion 
should  be*  given.'  On  that  high  i^iane  the  jurisdiction  waa 
thus  early  placed,  and  in  that  high  spirit  it  has  been  ez^oised.: 
Ev^  pardon  wiU  not  elude  it.  Pardon  blots  6ut  the  offensie,' 
and  all  its  penalties,  forfeitures  and  sentences;  but  the  power 

to  disbar  remains  (Matter  of ,  an  Attorney,  86  N.  Y,  568)/' 

(See,  also.  Matter  of  Percy,  36  N.  Y.  651 ;  BosUm  Bar  Asm.  v. 
Cfreenhood,  168  Mass.  169^;  Matter  of  Alexander,  187  App.  Divj 
770;  Matter  of  Heynumn,  166  id.  73;  Matter  of  Langahw, 
167  N.  Y.  314,  320.) 

The  question,  therefore,  is  not  wheti^r  the  respondent  und6< 
the  strict  and  technical  rules  of  the  criminal  law  could  he 
convicted  upon  this  evidence  of  the  crime  of  perjury,  liut 
whether  his  4;anduQt.  exhibits,  such  moral  delinquency  .as 
establishes  his  professional  unfitness.  From  the  facts  proven 
we  may  fairly  infer  that  the  change  in  his  evidence  did  not 
come  from  a  stricken  conscience  impelling  him  to  recant  and 
tell  the  truth,  but,  having  learned  that  the  accused  before  the 
court  martial,  in  whose  behalf  he  had  testified  falsely,  had 
thereafter  pleaded  guilty  and  was  about  to  make  a  full  con 
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feesioD;  respondent  changed  his  testimony  to  save  himsdf 
and  to  prevent  criminal  prosecution  for  willful  peijury. 

In  Percy's  Case  (36  N.  Y.  651)  the  court  said:  "  It  is  true 
tiiat  to  warrant  a  removal,  the  character  must  be  bad  in 
sach  respects  as  Aows  the  party  unsafe  and  unfit  to  be 
entrusted  with  the  powers  of  the  profession.  There  are  many 
vices,  that  render  the  character  more  or  less  bad,,  that  have 
no  such  tendency.  But  a  want  of  credibility,  upou  oath  does 
not  come  within  this  class.  Wh^i  tibere  oaa  bd  no  relianoe 
upon  the  word  or  oath  of  a  party,  he  is,  manifestly,  disqualifiBd, 
and,  when  such  fact  satisfactorily  appears,  the  court  not  only 
have  the  power,  but  it  is  their  duty  to  strike  the  party  from 
the  roll  of  attorneys." 

For  the  giving  of  false  testimony  and  the  making  of  false 
affidavits  this  court  has  disbarred  attorneys  in  the  following 
cases:  Matter  of  Klatzkie  (142  App.  Div.  352);  Matter  of 
QoOhein  (153  id.  779);  Matter  of  Smith  (148  id.  291);  Matter 
of  Levins  (Id.  296);  Matter  of  Nichols  (165  id.  901)  and 
Matter  ofZatuIove  (156  id.  79). 

The  giving  of  false  testimony  strikes  at  the  very  heart  of 
the  judicial  system.  That  an  officer  of  the  court  should 
countenance  it  in  another  is  intol^able.  That  he  should 
himself  be  guilty  of  such  an  ojffense  against  good  morals  and 
the  public  weal  is  not  to  be  condoned.  By  such  conduct  he 
has  forfeited  the  confid^ice  of  the  court  and  his  right  to  its 
continued  certificate  of  good  character  and  iategjrity.  While 
the  acts  done  were  not  done,  in  bis  capacity  as  a^  attorney, 
they  evidence  such  moral  obliquity  as  warrants  the  court  in 
saying  that  he  no  longer  possesses  that  good  character  whkdi 
is  essential  to  his  continuance  in  an  honorable  profession* 
He  is^  therefore,  disbarred. 

Laughlin,  Dowling,  Smith  and  G^eenbaum,  JJ,,  concur. 

Respondent  disbarred.    Settle  order  on  notieei 
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The  Foundation  Company,  Respondent,  v.  The  State  op 

New  York,  Appellant. 

Third  Department,  November  10,  1920. 

Canalt — contract  with  State  for  construetion  of  bridged-type  dam 
for  barge  canal  purposes  construed  —  when  contractor  not 
entitled  to  recover  extra  compensation. 

Action  against  the  State  of  New  York  brought  in  the  Court  of  Claims  by  a 
contraotor  to  reoover  additional  oompensation  for  constructing  a  bridged- 
typo  dam  for  barge  canal  purposes.  The  contractor  having  been  paid  in 
full  pursuant  to  the  terms  of  his  contract  claims  additional  compensation 
on  the  thoory  that  ho  was  obliged  to  ex<*avato  to  a  greater  depth  than  that 
required  by  the  contract  and  that,  ho  was  compelled  to  do  additional 
pumping  o^\ing  to  allci?ed  changes  made  by  the  State  in  the  construc- 
tion of  (?oflfer  d'lms.  It  appeared  that  while  the  oontraetor  was  required 
to  pla(>e  foundations  upon  bed  rook  it  was  impossible  to  determine  with 
absolute  certainty  whore  such  rock  would  be  found,  but  that  the  State,  as 
required  by  law,  had  made  test  borings  and  estimated  the  depth  of 
excavation,  wliicli  fants  were  known  to  the  contractor,  so  that  each  party 
in  making  the  contract  acted  upon  the  same  information.  The  contract 
stated  that  the  estimate  of  quantities  was  approximate  only  and  bidders  for 
the  work  were  n«quired  to  form  their  own  judgment  as  to  the  quantities 
and  character  of  the  work  by  personal  examination  upon  tho  ground 
where  the  work  was  to  be  done,  and  it  was  expressly  provided  that  con- 
tractors were  barred  from  pleading  misunderstanding  because  of  estimates 
of  quantities,  etc.  Thi)  contract  expressly  stated  that  tho  contractor  haa 
satisfied  himself  by  his  own  investigation  regarding  all  conditions  affecting 
the  work  to  be  done  and  that  he  shall  make  no  claim  agaiast  the  State 
beoause  of  any  estimates,  tests  or  representations  affecting  the  work  made 
by  tho  State  which  might  prove  to  be  in  any  res]>oct  erroneous.  The 
Constitution  provides  that  no  extra  compensation  shall  be  made  to  any 
oontraetor  but  that  the  contract  may  be  canceh^d  upon  application  of  the 
contractor,  if  it  provc^s  to  bo  unjust  and  oppressive,  while  the  Barge  Canal 
Law  provides  that  no  change  of  plan  or  specification  which  shall  increase 
the  expense  of  siicli  work  or  create  a  claim  against  the  State  shall  be 
made  except  in  writing  with  tho  assent  of  the  Canal  Board.  In  the 
present  case  the*  Canal  Board  required  that  the  work  should  be  done  by 
the  plaintiff  according  to  the  terms  of  the  eon  tract. 

Held,  that  as  the  plaintiff  neglected  to  make  proper  tests  and  investigations 
as  to  tho  amount  of  work  necessary  to  fulfill  the  contract,  but  relied  upon 
the  estimates  made  by  the  State,  it  cannot  recover  extra  oompensation, 
the  State  not  being  liable  therefor  under  the  law  and  by  the  express  tenne 
of  the  oontract. 

App.  Div.— Vou  CXCIII-        33 


Digitized  by  VjOOQIC 


514  Foundation  Co.  v.  State  op  New  York. 

Third  Department,  November,  1920.  [VoL  193. 

-  -     -  -  - 

Held  further,  that  there  oould  be  no  extra  oompensation  for  pomiping  done 
by  the  plaintiff,  as  the  manner  of  oonstniotion  was  afifieed  to  by  the 
division  engineer  at  the  request  of  the  contractor  and  no  official  aetion 
was  taken  by  the  Canal  Board  with  reference  to  such  change. 

Appeal  by  the  defendant;  The  State  of  New  York,  from  a 
judgment  of  the  Court  of  Clauns  in  favor  of  the  claimant, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  27th  day 
of  August,  1919. 

Charles  D.  Newton^  AttofTiey-General  [J.  L.  Cheney  with  him 
on  the  brief;  Carey  D.  Davie  of  counsel];  for  the  appellant. 

Edwin  D.  Worcester  and  John  Godfrey  Saxe,  for  the 
respondent. 

John  M.  EelloqG;  P.  J. : 

The  plaintiff  constructed,  upon  a  unit  price  contract,  a 
bridged-type  dam  in  the  Mohawk  river  at  Scotia  for  barge 
canal  purposes,  with  a  lock  at  one  end.  The  defendant  has 
paid  in  full  for  the  work  actually  performed,  according  to  the 
terms  of  the  contract,  but  upon  the  settlement  the  plaintiff 
claimed  certain  additional  or  other  compensation;  which,  by 
an  understanding  between  the  parties,  resulted  in  the  filing  of 
this  claim.  By  the  judgment  under  review  the  plaintiff  has 
recovered  judgment  for  $73,689.21,  of  which  $11,417  represents 
additional  cost  of  the  work  below  elevation  148  and  the  balance 
is  an  allowance  of  $62,272.21  for  pumping  from  the  coffer  dams 
at  the  lock  over  and  above  the  contract  price  of  fifteen  cents 
per  1,000,000  foot  gallon.  The  first  item  was  allowed  upon  the 
theory  that  both  parties  to  the  contract  contemplated  that  the 
excavation  and  work  were  not  to  go  below  elevation  148  and 
the  payment  of  the  additional  pumping  was  allowed  upon  the 
theory  that  the  contract  contemplated  that  the  lock  should  be 
constructed  in  one  coffer  dam,  while  changes  made  by  the 
State  required  the  use  of  several  coffer  dams,  thus  increasing 
the  cost. 

The  contract  required  the  plaintiff  to  put  its  work  upon  bed 
rock  in  the  river  bottom  for  which  it  was  to  receive  twenty-one 
dollars  per  cubic  yard  down  to  elevation  148  and  for  all  work 
below  elevation  148  the  rate  was  to  be  twenty-five  dollars  per 
cubic  yard.  It  is  manifest  that  neither  party  to  the  contract 
could  know  with  absolute  certainty  where  bed  rock  would  be 
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found.  As  required  by  law,  the  defendant  made  reasonable 
investigation  to  ascertain  that  fact  and  made  several  borings 
with  a  wash  drill,  the  result  of  which  satisfied  its  representa- 
tives that  bed  rock  was  at  or  near  elevation  148  and  in  estimat- 
ing quantities  it  added  a  certain  per  cent  for  uncertainties  and 
marked  as  a  contingency  200  cubic  yards  for  work  below  that 
elevation.  The  investigation  was  made  with  reasonable  skill 
and  in  entire  good  faith.  The  boring  sheet,  the  borings  and 
all  data  and  information  acquired  by  the  officials  were  duly 
filed  and  were  open  to  the  inspection  of  bidders  before  the 
contract  was  made,  and  were  examined  so  far  as  it  desired  by 
plaintiff.  No  information  was  withheld.  There  were  no 
concealments  or  subterfuges.  It  was  known  that  test  drill- 
ings by  the  State  had  been  made  with  a  wash  drill  and  that  the 
result  of  such  drilling  is  not  always  satisfactory,  as  it  cannot  be 
told  whether  the  drill  has  reached  rock  or  a  boulder.  The 
diamond  drill  would  furnish  more  accurate  information,  but 
the  wash  drill  is  generally  used  for  such  purposes.  It  is  evident, 
however,  that  both  parties  considered  there  was  an  uncertainty 
as  to  where  bed  rock  was,  otherwise  the  contingent  item 
referred  to  would  not  have  been  in  its  contract.  By  the  drill 
sheet  the  nearest  drilling  to  the  point  now  under  consideration 
showed  that  "  rock  or  boulder  "  was  found  at  elevation  155.7. 
The  plaintiff  did  not  ask  to  examine  the  borings,  although 
they  were  available.  The  State  based  its  estimate  as  to 
where  rock  bottom  was  upon  the  information  which  was 
placed  by  it  before  the  bidders.  Each  party  acted  upon  the 
same  information.  In  sinking  the  first  caisson  it  was  dis- 
covered that  bed  rock  was  some  distance  below  elevation  148 
and  test  drillings  were  made  by  the  State  and  claimant  with 
a  diamond  drill  with  the  result  that  a  hard  pan  bottom  was 
foimd  at  an  elevation  upon  which  the  other  caissons  were 
permitted  to  rest  and  the  first  caisson  was  permitted  to  rest 
upon  hard  pan  bottom,  although  some  distance  below  eleva- 
tion 148.  Five  hundred  and  fifty-six  and  two-tenths  cubic 
yards  of  work  were  done  below  elevation  148  from  which  the 
court  deducted  230  yards,  leaving  a  balance  of  326.2  cubic 
yards  for  which  it  gave  an  additional  compensation  of  thurty- 
five  dollars  per  cubic  yard  over  the  contract  price  (twenty-five 
dollars)  which  had  already  been  paid. 
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The  contract  provided:  ''  The  estimate  of  quantities  is  to 
be  accepted  as  approximate  only,  proposers  being  required 
to  form  their  own  judgment  as  to  quantities  and  character  of 
the  work  by  personal  examination  upon  the  ground  where  the 
work  is  proposed  to  be  done;  and  on  the  specifications  and 
drawings  relating  thereto,  or  by  such  other  means  as  they  shall 
choose. 

''  The  attention  of  persons  intending  to  make  proposals 
is  specifically  called  to  paragraph  ten  [evidently  eleven]  of 
the  form  of  contract,  which  debars  a  contractor  from  pleading 
misunderstanding  or  deception,  because  of  estimates  of  quan- 
tities, character,  location  or  other  information  exhibited  by  the 
State.'' 

Paragraph  11  is  as  follows:  *'  The  contractor  agrees  that  he 
has  satisfied  himself  by  his  own  investigation  and  research 
regarding  all  the  conditions  aflFecting  the  work  to  be  done  and 
labor  and  material  needed,  and  that  his  conclusion  to  execute 
this  contract  is  based  on  such  investigation  and  research, 
and  not  on  the  estimate  of  the  quantities  or  other  information 
prepared  by  the  State  Engineer,  and  that  he  shall  make  no 
claim  against  the  State  because  any  of  the  estimates,  t^ts, 
or  representations  of  any  kind  affecting  the  work  made  by  any 
officer  or  agent  of  the  State,  may  prove  to  be  in  any  respect 
erroneous." 

These  provisions  and  the  contract  itself  must  be  read  in 
connection  with  section  9  of  article  7  of  the  Constitution,  which 
provides  as  follows:  "All  contracts  for  work  or  materials  on  any 
canal  shall  be  made  with  the  persons  who  shall  offer  to  do  or 
provide  the  same  at  the  lowest  price,  with  adequate  security 
for  their  performance.  No  extra  compensation  shall  be  made 
to  any  contractor;  but  if,  from  any  imforeseen  cause,  the  terms 
of  any  contract  shall  prove  to  be  unjust  and  oppressive,  the 
Canal  Board  may,  upon  the  application  of  the  contractor, 
cancel  such  contract,"  and  the  following  provision  of  section 
6  of  the  Barge  Canal  Law  (Laws  of  1903,  chap.  147,  as  amd.  by 
Laws  of  1911,  chap.  736) :  *'  No  change  of  plan  or  specification 
which  will  increase  the  expense  of  any  such  work  or  create  any 
claim  against  the  State  for  damage  arising  therefrom  shall  be 
made  unless  a  written  statement,  setting  forth  the  object  of 
the  change,  its  character,  amount  and  the  expense  thereof,  is 
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submitted  to  the  Canal  Board,  and  their  assent  thereto  at  a 
meeting  when  the  State  Engineer  was  present  is  obtained.  No 
extra  or  unspecified  work  shall  be  certified  for  payment  unless 
said  work  is  done  pursuant  to  the  written  order  of  the  State 
Engineer  and  payment  therefor  shall  not  be  made  imless 
approved  by  the  Canal  Board." 

Section  7  of  that  act  provides,  in  substance,  that  if  it  becomes 
apparent  in  the  conduct  of  the  work  that  any  item  will  exceed 
in  quantity  the  engineer's  estimate  by  jnore  than  fifteen  per 
cent,  the  engineer  shall  certify  that  fact  to  the  Canal  Board, 
which  shall  determine  whether  the  excess  work  shall  be  com- 
pleted by  the  contractor  under  the  terms  and  at  the  prices, 
specified  in  the  contract  or  whether  it  shall  be  done  by  the 
Superintendent  of  Public  Works  or  by  special  contract.  In 
this  case  the  requirement  was  made  by  the  Canal  Board  and 
the  State  Engineer  that  the  work  should  be  done  by  plaintiflF 
according  to  the  terms  of  the  contract. 

The  plaintiff  had  ample  time  in  which  to  make  the  proper 
tests  and  investigations  of  the  site  and  the  condition  under 
which  the  work  was  to  be  performed.  Evidently  the  examina- 
tion made  by  it  was  simply  perfunctory.  It  did  not  choose 
to  incur  the  exi)ense  of  making  a  proper  examination  or  was 
not  properly  advised  upon  the  subject  by  its  engineer.  It  is 
not  in  a  position  to  claim  that  the  State  has  done  it  any  action- 
able wTong.  It  preferred  not  to  incur  the  expense  of  a  scientific 
examination  of  the  river  bottom  but  agreed  to  take  its  chances 
as  to  the  correctness  of  the  estimate  furnished  and  it  must 
abide  by  that  decision.  Under  the  law  governing  contracts 
of  this  kind  and  the  express  terms  of  the  contract,  the  defend- 
ant is  not  liable.  (Matter  of  Semper'  v.  Duffey,  227  N.  Y.  151; 
Simpson  v.  United  States,  172  U.  S.  372;  Leary  v.  City  of 
Watrrvliet,  222  N.  Y.  337.) 

In  Sundstrom  v.  State  of  Neiv  York  (213  N.  Y.  68)  the 
plaintiff's  contract  work  was  interfered  with  by  water  leaking 
through  the  canal  because  of  its  lack  of  repairs  and  its  defective 
condition;  in  other  words,  by  the  negligence  of  the  State,  and 
it  was  held  that  the  plaintiff  was  not  required  to  guard  against 
the  State's  negligence  and  that  he  could  recover  the  extra 
cost  of  its  work. 

The  contract  there  was  quite  similar  to  the  one  we  are 
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considering  and  the  court  makes  it  plain  that  the  plaintiff 
thereby  assumed  any  unforeseen  condition;  that  if  the  leaks 
had  not  come  from  the  canal  the  extra  cost  must  be  borne 
by  plaintiff,  or,  if  it  had  come  from  the  canal,  but  had  not 
resulted  from  the  carelessness  of  the  State,  a  like  result  would 
follow. 

In  Faber  v.  City  of  New  York  (222  N.  Y.  255)  the  plain- 
tiff recovered  upon  the  ground  that  there  was  an  express 
warranty. 

In  Christie  v.  United  States  (237  U.  S.  234)  recovery  was 
permitted  upon  the  ground  that  the  repre^ntatives  of  the 
government  falsely  stated  that  the  material  to  be  excavated, 
so  far  as  known,  was  shown  by  the  borings  and  drilling^  which 
might  be  seen  in  the  ofl5ce.  The  borings  exhibited  were  not 
a  correct  showing  of  the  conditions  found.  Buried  logs  and 
stumps  were  found  by  the  drilling  which  were  not  disclosed  by 
the  borings  exhibited. 

The  contract  and  the  specifications  are  silent  as  to  the 
number  of  coffer  dams  to  be  built;  that  was  a  matter  left  to 
the  judgment  and  discretion  of  the  contractor  and  to  the 
satisfaction  of  the  State  Engineer.  The  lock  was  to  be  con- 
structed next  to  the  old  Erie  canal  which  was  at  an  elevation 
of  about  twenty-five  feet  above  it  and  the  contract  provided 
that  the  work  must  be  done  so  as  not  to  interfere  with  the 
navigation  of  the  canal,  giving  the  Superintendent  of  Public 
Works  the  right  to  require  such  precautions  as  may  be  neces- 
sary to  insure  its  safety. 

At  the  request  of  the  claimant  and  upon  the  theory  that 
wooden  sheet  piling  would  be  more  economical  and  in  fact 
better,  an  alterMion  of  the  contract  was  duly  made  permitting 
that  change  and  for  additional  concrete,  the  unit  price  to 
remain  the  same.  This  alteration  contemplated  an  additional 
cost  to  the  State  of  $76,768.15.  The  plamtiff  submitted 
drawings  of  the  proposed  coffer  dam  which,  in  substance,  made 
five  separate  coffer  dams  for  the  accomplishment  of  the  work 
as  proposed  in  the  contract.  Evidently  the  contract  con- 
templated that  the  whole  work  should  be  suiyounded  by  sheet 
pihng,  but  as  to  the  number  of  coffer  dams  which  were  to  be 
used  within  the  inclosure  the  contracts  and  the  papers  con- 
nected with  it  are  silent. 
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When  the  plamtiff  began  work  upon  the  lock  it  was  dis- 
covered by  the  Superintendent  of  Public  Works  that  it  had 
overloaded  the  space  between  the  towpath  and  the  new  lock 
and  had  excavated,  to  ease  the  driving  of  the  wooden  pihng,  to 
such  an  extent  that  the  canal  was  being  undermined  and  was 
in  danger  and  he  stopped  the  work.  Thereupon  considerable 
corresi)ondence  and  several  interviews  took  place  between 
the  oflScial  and  the  plaintiff  with  the  result  that  the  second 
alteration  of  the  contract  was  duly  made.  It  adopted  and 
carried  out  the  suggestions  made  by  the  plaintiff  as  to  the  best 
manner  of  doing  the  work.  The  alteration  order  provided 
that  instead  of  the  use  of  sheet  piling  at  the  southerly  side 
of  the  southerly  lock  wall  the  foundation  for  that  wall  should 
be  pneumatic  caissons.  It  states  the  reason  for  the  change  is 
that  the  contractors  have  found  unexpected  and  most  serious 
difficulties  in  driving  the  sheet  piling  and  in  their  efforts  to 
reUeve  these  difficulties  they  have  dredged  naaterial  from  the 
lock  site  to  such  an  extent  as  to  undermine  the  north  slope  of 
the  bank  supporting  the  canal;  that  the  situation  to  some 
detent  had  endangered  the  safety  of  the  present  canal.  The 
order  increased  the  estimated  cost  of  the  work  to  the  State 
$102,136.20  and  provided  that  the  prices  to  be  paid  by  the 
State  and  received  by  the  plaintiff  as  full  compensation  for  all 
items  of  work  done  and  materials  used  are  the  same  per  unit 
of  measure  as  those  already  fixed  by  the  contract.  The  plaintiff 
proceeded  to  perform  the  work  without  protest,  except  that 
after  the  work  was  substantially  performed  as  to  the  pimiping, 
it  requested  that  the  price  therefor  should  be  increased,  which 
was  refused.  It  was  known  by  both  parties  that  the  sand, 
gravel  and  earth  at  the  location  of  the  proi)osed  lock  was 
saturated  with  water  and  presented  unusual  difficulties  and 
that  a  prior  contractor  in  attempting  to  build  a  lock  at  the 
place  had  been  imable  to  surmount  these  difficulties.  It  is 
manifeBt  that  the  improper  manner  in  which  plaintiff  began 
the  woric  at  the  lock  in  violation  of  the  spirit  of  the  contract 
was  undermining  the  old  canal  and  putting  it  in  great  danga:, 
and  the  changes  in  the  plan  of  the  work  were  caused  by  the 
improper  manner  in  which  the  plaintiff  was  conducting  the 
work  and  were  made  at  its  suggestions.  The  work  was  done 
and  substantially  completed  without  objection  upon  plaintiff's 
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paxt.  The  claim  for  extra  compensation  for  pumping  is  one 
for  extra  work  or  for  extra  compensation  over  the  agreed 
price  for  specified  work  and  is  in  violation  of  the  law  and  of 
the  contract  between  the  parties.  A  great  part  of  the  pimiping 
was  from  eight  cribs  (each  a  separate  coffer  dam)  on  the  north 
wall  of  the  lock.  The  plaintiff  asked  to  be  allowed  to  build 
thart  part  of  the  wall  in  that  manner  and  the  division  engineer 
approved  onl}^  of  the  method  i)roposed.  No  official  action  was 
taken  by  the  Canal  Board  with  reference  to  it,  but  the  work 
as  done  was  paid  for  at  tho  unit  price  of  the  contract.  No 
liabiUty  can  arise  from  these  facts.  The  evidence  of  the 
witness  Stickney  as  to  his  understanding  about  the  coffer 
dams  w'as  incompetent  and  may  be  disregarded.  The  contract 
speaks  for  itself. 

The  judgment  should  be  reversed  and  the  claim  dismissed, 
with  costs. 

All  concur. 

Judgment  reversed  and  claim  dismissed,  with  costs. 


Robert  Weigel  and  Henry  Hillebrand,  Appellants,  v.  Les- 
lie Cook  and  Margaret  E.  Cook,  His  Wife,  Respondents. 

Third  Department,  November  10,  1920. 

■quity  —  suit  to  rescind  sale  of  real  property  alleged  to  hare  been 
induced  by  fraud  —  when  fraud  not  waived  by  continuation  of 
business  by  purchaser  after  suit  brought  and  by  sale  of  damaged 
property  —  power  of  equity  to  give  money  judgment. 

The  oomplaint  in  a  suit  in  equity  brought  to  rescind  a  sale  of  naineral 
springs  to  the  plaintiffs  upon  the  ground  that  said  sale  was  induced  by 
the  false  representations  of  tho  defendants  should  not  be  dismissed  upon 
the  merits  merely  because  the  plaintiffs,  after  action  brought,  continued 
to  operate  the  springs  and  after  a  fire  which  destroyed  the  plant  sold 
some  of  the  burned  machinery  for  junk,  and  had  a  track  repaired,  and 
stored  other  machinery,  it  appearing  that  the  fire  was  not  caused  by  aoy 
fault  of  the  plaintiffs. 

As  the  plaintiffs  would  be  entitled  to  a  rescission  at  the  time  of  action 
brought  if  they  succeeded  in  establishing  the  fraud  of  the  defendants, 
their  continuing  to  operate  the  plant  and  their  act  in  disposing  of  the 
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proi)erty  destroyed  was  not  a  waiver  of  the  fraud,  but  was  done  pursuant 
to  their  right  and  duty  to  preserve  the  property. 
Even  if  the  court  was  unable  to  give  equitable  relief  owing  to  the  exigenoies 
.  oi  the  ease,  it  oould,  having  obtained  jurisdiction,  give  a  money  judgment 
for  plaintiffs. 

Appeal  by  the  plaintiffs,  Robert  Weigel  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on 
the  20th  day  of  March,  1920,  upon  the  decision  of  the  coiut 
rendered  after  a  trial  at  the  Saratoga  Trial  Term,  the  jiuy 
having  been  discharged,  dismissing  the  complaint  upon  the 
merits. 

Nash  Rockwood  [Harry  P.  Pendrick  of  counsel],  for  the 
appellants. 

Rowe  &  Walsh  [A.  F.  Walsh  of  counsel],  for  the  respondents* 

John  M,  Kellogg,  P.  J. : 

The  suiimions  and  complaint  were  served  June  10, 1919,  and . 
the  amended  complaint  of  June  28,  1919,  alleged  in  substance 
that  in  January  of  that  year  the  plaintiffs  purchased  of  the 
defendants  a  mineral  spring  property,  with  its  appliances 
and  equipment,  for  $15,000,  of  which  $5,000  was  paid  in  cash 
and  $10,000  secured  by  plaintiffs'  bond  and  mortgage  upon 
the  property  sold;  that  the  sale  was  induced  by  false  representa- 
tions as  to  the  quality  and  character  of  the  springs;  that  the 
plaintiffs  immediately  entered  into  possession  and  continued 
the  operation  of  said  springs,  and  that  by  reason  of  the  fraud- 
ulent and  false  misrepresentations  the  plaintiffs  had  been 
damaged  in  the  sum  of  $25,000,  and  that  the  plaintiffs  were 
ready  and  willing  to  reconvey  to  the  defendants  the  property, 
and  demanded  judgment  for  $25,000  damages  and  that  the 
bond  and  mortgage  be  canceled  and  discharged,  and  for  other 
and  fm^ther  relief,  with  costs.  The  plaintiffs,  during  the 
pendency  of  the  action,  made  certain  improvements  upon  the 
spring  property  and  equipment,  carrying  on  the  business  of 
bottling  and  selling  the  water  at  a  loss  until  about  a  week  before 
September  27,  1919,  when  the  works  were  destroyed  by  fire. 
The  buildings  and  machinery  were  insured.  The  loss  by  the 
fire  was  adjusted  at  $7,000,  which,  by  agreement  between  the 
parties,  is  held  by  the  insurance  company  to  be  paid  to  the 
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party  entitled  thereto.    During  the  pendency  of  the  action- 
the  plaintiffs  expended  about  $5,000  in  carrying  on  the  business 
and  improving  the  property,  realizii^  therefrom  about  $2,000, 
showing  a  net  loss  of  about  $3,000  as  a  result  of  the  business. 

The  plaintiffs,  in  opening  the  case,  stated  it  was  an  action 
for  rescission.  The  trial  justice  did  not  pass  upon  the  question 
of  fraud,  or  the  character  and  worthlessness  of  the  q>ring,  but 
based  the  decision  upon  the  ground  that  after  action  brou^t, 
by  continuing  the  business  and  interfering  with  the  property, 
the  plaintiffs  had  waived  the  fraud  and  could  not  maintain  an 
action  for  rescission  and  that  upon  the  complaint  no  other 
relief  was  available,  and  the  plaintiffs  were  defeated  in  effect 
because  they  refused  to  amend  the  complaint.  After  the  fire 
some  of  the  burned  machinery  was  found  to  be  valuable  only 
as  junk  and  it  was  sold  as  such  by  the  plaintiffs  for  $120.  A 
truck,  which  passed  through  the  fire,  was  taken  by  the  plain- 
tiffs to  Albany  where  some  repairs  were  put  upon  it.  Some 
other  machinery  was  taken  to  the  plaintiffs'  bam  in  Saratoga, 
after  the  fire,  and  remained  there  for  storage. 

Concededly,  if  the  fraud  was  established,  the  plaintiffs,  at 
the  time  of  action  brought,  were  entitled  to  a  rescission  of  the 
contract.  The  fire  occurred  after  active  work  at  the  spring 
property  had  ceased,  and  apparently  without  fault  of  the 
plaintiffs.  The  plaintiffs  have  done  no  act  which  prevents 
them  from  substantially  complying  with  a  proper  judgment 
for  specific  performance.  The  insurance  money  may  well 
take  the  place  of  the  buildings  and  property  destroyed.  The 
machinery  in  storage  and  the  repaired  truck  can  be  returned; 
the  only  act  by  the  plaintiffs  which  could  interfere  with  a 
complete  restoration  of  the  property  would  be  the  sale  of  the 
jimk,  and  no  question  is  raised  but  that  the  price  received  was 
adequate.  At  the  time  of  action  brought,  the  plaintiffs,  on 
their  theory,  had  lost  $5,000,  and  there  was  outstanding  their 
bond  and  mortgage  for  $10,000  more.  The  spring  property 
had  been  in  active  operation  and  was  sold  as  an  operating  and 
equipped  mineral  spring,  although  active  operations  at  the 
spring  were  not  carried  on  for  a  month  or  two  prior  to  the  sale. 
The  plaintiffs  were  not  required  to.  trust  entirely  to  the  sol- 
vency of  the  defendants  to  get  back  their  $5,000,  nor  to  place 
their  sole  reliance  upon  the  uncertain  result  of  a  lawsuit.  .  It 
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was  their  right  and  duty  to  preserve  the  property,  and  whatever 
business  had  been  established  in  connection  with  it,  and  the 
fact  of  preserving  the  property  and  continuing  the  business 
during  the  pendency  of  the  action  cannot  deprive  the  plain- 
tiflfs  of  their  remedy.  (Keefuss  v.  WeUmunster,  89  App.  Div. 
306.) 

"  It  is  a  famiUar  principle  that  a  court  of  equity  having 
obtained  jurisdiction  of  the  parties  and  the  subject-matter  of 
the  action  will  adapt  its  relief  to  the  exigencies  of  the  case." 
(PhiUips  V.  West  Rockaway  Land  Co.,  226  JP^.  Y.  507,  515; 
Bloomquist  v.  Farson,  222  id.  375,  380;  Rudiger  v.  Coleman, 
228  id.  225.) 

Every  necessary  fact  is  found  in  the  complaint  which  would 
authorize  a  money  judgment  for  the  plaintiffs  if  a  court  of 
equity  was  inadequate  to  grant  other  relief.  Manifestly  a 
court  of  equity  may  fit  equitable  relief  to  the  situation  exist- 
ing at  the  trial.  It  was  eiTor  to  dismiss  the  complaint  upon 
the  ground  that  the  fraud  and  the  right  to  specific  performance 
had  been  waived.  The  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

All  conciur. 

Judgment  reversed  upon  the  law  and  facts,  and  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event.  The 
court  disapproves  of  the  first,  fourth  and  seventh  findings  of 
fact. 


Charles  Victor  Livingston,  Respondent,  v.  New  York, 
Ontario  and  Western  Railway  Company,  Appellant. 

Third  Departmeat,  November  10,  1920. 

Wills  —  real  property  —  deyise  of  life  estate  with  remainder  to 
eldest  son  of  life  tenant  —  request  of  testator  that  defisee  shall 
not  sell  to  strangers  —  when  such  request  does  not  invalidate 
detise  —  conveyance  of  life  tenant  in  hostility  to  rights  of 
renuindermen  —  when  grantee  of  life  tenant  does  not  obtain 
title  —  ejectment  —  adverse  possession  —  estoppel. 

Where  a  will  devised  realty  to  the  testator's  nephew  **  during  the  term  qI 
his  oatural  life,  and  at  his  decease  to  descend  to  the  eldest  son  of  my 
said  nephew  who  shall  then  be  living/'  with  contingent  remainders  over. 
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the  nephew  merely  took  a  life  estate  and  at  his  death  a  title  in  fee  passes 
to  his  eldest  son  who  survived  him. 

Such  devise  is  not  invalidated  by  the  fact  that  the  testator  in  a  subsequent 
clause  in  the  will  enjoined  upon  his  nephews  and  such  of  their  children  as 
might  become  possessed  of  the  realty  und^  the  will  not  to  sell  the  same 
to  strangers  and  expressed  the  desire  that  the  farm  should  remain  in  the 
possession  of  the  family,  for  there  was  no  penalty  attached  to  a  dis- 
obedience of  the  testator's  expressed  desire  so  that  it  was  not  a  condition 
precedent  to  the  vesting  of  the  fee  and  the  will  contains  a  clear  implica- 
tion that  the  devisee  has  power  to  sell.  At  the  most,  there  was  merely  a 
restraint  or  limitation  upon  the  power  of  alienation  —  not  a  total  denial 
of  that  power. 

Where  the  life  tenant  holding  under  said  will  conveyed  the  premises  by  an 
instrument  purporting  to  vest  his  grantee  with  a  fee  and  covenanted 
that  his  descendants  shall  forever  be  estopped  and  barred  from  claiming 
title,  the  conveyance  was  ineffective  to  defeat  the  title  of  said  remainder- 
man, and  hence  where  a  railroad  company,  having  a  power  to  exercise 
the  right  of  eminent  domain,  instead  of  doing  so  bought  the  premises  in 
reliance  upon  the  title  of  the  life  tenant's  grantee,  it  acquired  no  title 
as  against  said  remainderman  who  can  assert  title  in  an  action  of  eject- 
ment brought  after  the  death  of  the  life  tenant. 

Said  action  of  ejectment  is  not  barred  because  the  raihoad  company  has 
been  in  possession  for  more  than  twenty  years  under  the  deeds  aforesaid. 

If  the  defendant  possessed  of  the  right  of  eminent  domain'  chose  to  deal 
with  one  who  had  only  the  rights  of  the  life  tenant,  it  cannot  now  be 
heard  to  urge  an  estoppel,  for  at  the  bottom  of  an  estoppel  lies  either 
fraud  or  something  which  opera tos  as  suoh,  and  the  plaintiff  cannot  be 
said  to  have  acted  fraudulently  by  remaining  quiet  until  his  rights  in  the 
premises  had  become  fixed.  As  the  defendant  had  constructive  notice  of 
the  plaintiff's  rights  its  entry  upon  the  premises  was  wrongful  and  not 
adverse.  •  ». 

Appeal  by  the  defendant,  New  York,  Ontario  and  Western 
Railway  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Sullivan  on  the  16th  day  of  March,  1920,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Sullivan  Trial 
Term,  the  jury  having  been  discharged. 

C.  L,  Andrusy  for  the  appellant. 

DeaUy  Tracy  &  McBarran  [Randall  J.  LeBoeuf  of  counsel], 
for  the  respondent. 

Woodward,  J.: 

This  is  an  action  in  ejectment.  Edward  Livingston,  at 
the  time  of  his  death  in  18G4,  rejsided  upon  a  farm,  of  200 
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acres  in  Sullivan  county.  This  was  a  panfc  of  the  original 
Hardenburgh  Patent.  By  his  last  will  and  testament  he  gave 
to  his  nephew,  Charles  Octavius  Livingston,  this  farm  of  200 
acres,  inchiding  the  equipment  and  household  goods,  "  to  be 
used  and  enjoyed  by  my  said  nephew  during  the  term  of  his 
natural  life,  and  at  his  decease  to  descend  to  the  eldest  son  of 
my  said  nephew  who  shall  then  be  living,"  etc.  Provision 
was  made  for  the  disposition  of  the  property  in  the  event  of 
death,  but  none  of  the  contingencies  have  occurred.  Charles 
Octavius  Livingston  died  on  the  30th  day  of  May,  1914, 
leaving  the  plaintiflf  in  this  action  as  his  eldest  son,  and  the 
title,  which  up  to  that  time  was  more  or  less  contingent, 
became  vested  in  the  plaintiff,  unless  the  will  of  Edward 
Livingston  was  void  in  its  inception. 

It  is  not  seriously  questioned  that,  under  the  terms  of  the 
will  of  Edward  Livingston,  Charles  Octavius  Livingston  took 
merely  a  life  estate.  The  will  under  which  this  resulted,  if 
valid,  was  duly  probated  on  the  10th  day  of  June,  1864,  giving 
notice  of  the  condition  of  the  title.  In  1871  Charles  Octa- 
vius Livingston,  disregarding  this  limitation  of  ownership, 
attempted  to  grant  the  premises  to  one  Medad  Morss  for  the 
expressed  consideration  of  $6,800.  This  deed  purported  to 
convey  the  fee,  and  the  grantor  entered  into  a  covenant 
which  of  itself  was  intended  to  give  notice  of  the  defect  in  his 
title,  for  '*  unusual  clauses  always  excite  suspicion  ''  (Broom 
L^.  Max.  [8th  Am.  ed.]  289),  to  the  effect  that  "  the  children 
and  descendants  lawful  issue  of  him  the  said  party  of  the  first 
part  each  and  every  of  them,  shall  be  forever  estopped  and 
barred  from  claiming  any  title  estate  or  interest  in  the  said  lands 
or  any  portion  thereof  by  inheritance  through  him  the  said 
party  of  the  first  part,''  etc.  The  defendant  through  mesne 
conveyance  from  Medad  Morss  has  been  in  possession  of  the 
premises  involved  in  this  action  for  more  than  twenty  years, 
and  the  theory  of  the  defense  is  that  the-original  will  of  Edward 
Livingston  was  void,  and  that  this  continued  possession  under 
color  of  title  for  a  period  of  twenty  years  has  operated  to  give 
the  defendant  title. 

There  can  be  no  doubt  that  the  will  of  Edward  Livingston, 
by  its  terms,  vested  the  fee  of  the  farm,  of  which  the  premises 
in  dispute  are  a  part,  in  the  eldest  surviving  son  of  Charles 
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Octavius  livingston  upon  the  termination  of  the  hfe  estate. 
The  suggested  defect  in  the  will^  and  which  it  is  claimed 
operated  to  defeat  the  devise,  is  found  in  the  unnumbered 
paragraph,  foUov/ing  the  gift,  "And  I  hereby  enjoin  upon  my 
said  nephews  and  such  of  their  children  who  may  at  any  time 
become  possessed  of  the  said  farm  under  this  will  that  they 
do  not  sell  or  in  any  manner  part  with  the  same,  it  being  my 
desire  that  the  said  farm  with  the  appurtenances  shall  remain 
in  the  possession  of  my  family,  and  that  the  same  should  not 
be  sold  or  pass  into  the  possession  of  strangers." 

It  is  to  be  observed  thart  there  is  no  penalty  attached  to  a 
disobedience  of  this  expressed  desire.  It  is  not  a  condition 
precedent  to  the  vesting  of  the  fee,  and  there  is  a  clear  imphca- 
tion  that  the  devisee  has  the  power  to  sell.  No  effort  is  made 
to  provide  for  a  reversion;  there  is  simply  a  strongly  expressed 
desire  on  the  part  of  the  testator  to  have  the  property  kept  in 
the  family.  This  purpose  of  the  testator  is  not  a  positive 
command,  entering  iirto  the  essential  scheme  of  the  will;  the 
fair  readmg  of  the  entire  provision  is  apPparently  that  there 
shall  be  no  sale  to  strangers.  The  dominant  thought  is  that 
the  "  farm  with  the  appurtenances  shall  remain  in  the  posses- 
sion of  my  family,  and  that  the  same  should  not  be  sold  or  pass 
ipto  -the  possession  of  strangers.''  He  had  himself  provided 
rfoj  the  passing  of  the  property  to  other  nephews  in  the  event 
0^  death  in  the  line  he  had  chosen,  and  for  the  female  line  to 
take  in  the  event  of  a  failure  of  males,  and  it  can  hardly  be 
doubted  that  it  would  be  well  within  the  spirit  of  the  instru- 
ment if  the  plaintiff  in  this  present  action  should  sell  or  give 
the  prdlperty  to  his  male  cousin.  Clearly  the  property  would 
be  liable  for  the  judgment  debts  of  the  owner  of  the  fee; 
nothing  in  the  provisions  of  the  will  operated  to  take  it  out  of 
the  control  of  the  la'w,  and  the  most  that  can  fairly  be  said  of 
the  provision  hefre  under  consideration  is  that  it  is  a  restraint 
or  limitation  upon  the  power  of  alienation  —  not  a  total  denial 
of  that  poweJr. 

In  the  greart  case  of  DePeyster  v.  Michael  (6  N.  Y.  467)  it 
was  held,  upon  a  full  and  careful  review  of  the  law  up  to  that 
time,  that  by  the  act  of  October  22,  1779  (Laws  of  1779,  chap. 
25,  §  14;  1  Jones  &  Varick,  44),  and  the  act  of  February  ^, 
1787  (Laws  of  1787,  chap.  36;  2  J.  &  V.  67;  1  R.  L.  70),  aU 
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feudal  tenures  came    to  an  end;  that  these  statutes  were 
retroactive  and  that  since  their  passage  all  restraints  upon 
alienation  contained  in  conveyances  in  fee,  whether  executed 
prior  or  subsequent  to  the  date   of  those  acts,  w»e  void. 
In  the  course  of  the  discussion  the  court  quotes  from  little- 
ton  (§  360)  and  lajrs  down  the  proposition   that   it   is  "a 
well  established  principle  that  where  an  estate  in  fee  simple 
is  granted,  a  condition  that  the  grantee  shall  not  alien  the 
land   is   void,"   and   adds:   "  Ck)ke,  in  his   commentary  on 
this  section,  adds:  'And  the  like  law  is  of  a  devise  in  fee 
upon  a  condition  that  the  devisee  shall  not  alien,  the  condi- 
tion is  void.'  "  *    "  The  right  of  alienation,"  say  the  court, 
"  passes  by  the  grant  of  the  fee  as  perfectly  as  if  it  were  given 
by  the  express  terms  of  the  grant.    Without  such  right  the 
estate  granted  would  be  neither  a  fee  simple,  nor  any  other 
estate  known  to  the  law.     Lands  granted  in  fee  on  condition 
that  the  grantee  shall  not  enjoy  the  lands,  or  ^all  not  take  the 
profits  of  the  lands;  or  on  condition  that  the  heir  of  the  grantee 
shall  not  inherit  the  lands;  or  on  condition  that  the  grantee 
shall  not  do  waste,  or  on  condition  that  his  wife  shall  not  be 
endowed,  in  all  these  and  the  like  cases,  the  condition  is  void 
as  repugnant  to  the  estate.     (Shep.   Touchstone,    131.)     *A 
condition  annexed  to  an  estate  given,  is  a  divided  clause  from 
the  grant,  and  therefore  cannot  frustrate  the  grant  precedent, 
neither  in  anything  expressed,  nor  in  anything  implied  which 
is  of  its  nature  incident  and  inseparable  from  the  thing  granted.' 
(Hobart,  170.)"     In  the  case  of  Continental  Insurance  Co.  v. 
New   York  &  Harlem  R.  R.   Co.    (187    N.    Y.    225,    237) 
the   court,    speaking    through    Chief   Judge   Cullen,    says: 
"  Ever  since  the  decision  in  DePeyster  v.  Michael  (6  N.  Y.  467) 
it  has  been  the  settled  law  in  this  State  that  a  covenant 
restraining  alienation  by  the  owner  of  the  property  in  fee  is 
void,  and  that  such  a  covenant  can  be  supported  only  where 
the  covenantee  has  a  reversion  in  the  property." 

It  must  be  clear,  in  the  light  of  these  authorities,  as  well  as 
those  relied  upon  by  the  respondent,  that  the  condition  follow- 
ing the  gift  to  the  plaintiff  in  this  action,  in  so  far  as  it  is  a 
restraint  upon  alienation,  is  void;  that  it  is  "  a  divided  clause 

•  Coke  Litt.  223a.—  FRbp. 
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from  the  graat,  atvi  therefore  cannot  frustrate  the  grant 
precedent."  {DePeyater  v.  Michad,  supra.)  And  the  reason 
why  such  a  condition  cannot  be  made  good  by  agreement 
or  consent  of  parties  is  that  a  fee  simple  estate  and  a  restraint 
upon  its  alienation  cannot  in  their  nature  co-exist.  The 
ownership  of  the  fee  cannot  exist  in  one  person  while  the 
ownership  of  the  right  of  aUenation  and  its  fruits  exist  in  a 
different  person.  {DePeyater  v.  Michael,  supra.)  It  is  the 
condition  which  the  testator  sought  to  impose  upon  the  grant, 
and  not  the  grant  itself,  which  is  void,  and  when  that  which 
is  void  is  eliminated  there  is  a  perfectly  good  devise  of  the 
fee  of  the  Sullivan  county  farm  in  the  plaintiff  in  this  action, 
and  there  is  no  reason  to  suppose  that  the  testator  would  have 
made  any  different  disposition  of  his  estate  if  he  had  appre- 
ciated the  limitations  which  the  law  imposes. 

The  fact  that  the  plaintiff's  father  undertook  to  grant 
more  than  he  owned  has  no  bearing  on  the  problan.  He.could 
not  convey  the  fee;  he  was  limited  by  the  life  estate  which 
had  been  given  him,  and  the  rights  oi  his  eldest  son,  which 
vested  subject  to  contingencies  upon  the  death,  of  the  testator, 
and  became  absolute  upon  the  death  of  plaintiff's  father  in 
1914,  were  not  disturbed  or  divested  by  any  action  which 
the  defendant  might  have  taken  short  of  an  exercise  of  its 
franchise  right  of  condemnation.  So  long  as  the  plaintiff's 
father  was  in  possession  of  the  life  estate  there  could  be  no 
adverse  possession  of  the  fee;  during  the  life  of  the  tenant  for 
life  neither  his  possession  nor  that  of  his  grantee  can  be  adverse 
to  that  of  the  remainderman.  {Christie  v.  GagCy  71  N.  Y.  189; 
Jefferson  v.  Bangs,  197  id.  36,  43.)  No  action  which  the 
plaintiff  might  have  taken  prior  to  the  death  of  his  father, 
the  life  tenant,  could  have  availed  him  anything  practical 
{Jefferson  v.  Bangs,  supra),  and  we  find  no  element  of  estoppel 
in  his  remaining  passive  until  the  happening  of  the  event 
which  finally  determined  his  rights  under  Edward  Livingston's 
will.  The  public  records  at  all  times  showed  that  the  title 
to  this  property  must  vest  eventually  in  one  other  than  the 
life  tenant,  and  if  the  defendant,  possessed  of  the  right  of 
eminent  domain,  chose  to  deal  with  one  who  had  only  the  rights 
of  the  life  tenant  it  cannot  now  be  heard  to  urge  an  estoppel, 
for  at  the  bottom  of  an  estoppel  lies  either  fraud,  or  some- 
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thing  which  operates  as  such  {WUmore  v.  Flackj  96  N.  Y.  612, 
520),  and  the  plaiutiff  cannot  be  said  to  have  acted  fraudu- 
lently by  remaining  quiet  until  his  rights  in  the  premises  had 
become  fixed.  The  defendant,  with  constructive  notice  of  the 
rights  of  the  plaintiff,  entered  into  possession  of  the  premises 
as  it  now  contends  adversely.  .  Such  entry  was  wrongful, 
and  it  had  not  the  excuse  of  necessity,  for  it  at  all  times  had 
the  power  of  eminent  domain,  and  could  have  condemned  and 
paid  for  the  property  which  it  desired. 
The  jxidgment  appealed  from  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matt^  of  the  Claim  of  Lila  Wood,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
V.  A.  T.  Papaw,  Employer,  and  The  Tb^velebs  Insubance 
Company,'  Insurance  Carrier,  Appellants. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  injury  to  employee  in  fruit  store  — 
when  employment  not  incidental  to  meat  business  also  carried  on 
by  employer. 

Where  an  employer  maintained  a  meat  market  and  also  durinii:  the  summer 
carried  on  the  separate  business  of  selling  fruit  in  another  building,  a  pre- 
aon  who  was  employed  solely  in  the  fruit  store  where  she  sustained  injuries 
is  not  entitled  to  an  award  upon  th^  theory  that  her  serviees  wtf  e  i|iol« 
d^&tal  to  the  meat  buboes  of  hec  employer. 

Appeal  by  the  defendants,  A.  T.  Papaw  and  another,  from 
a  decision  and  award  of  the  State  Industrial  Conxmission, 
entered  in  the  office  of  said  Commission  on  the  26th  day  of 
February,  1920. 

Benjamin  C.  Loder  [E.  C.  Sherwood  and  WilMcmi  B.  Davis 
with  him  on  the  brief],  for  the  appellants. 

Charles  D,  Newton,  Attorney-General  [E,  C,  Aiken,  Deputy 
Attorney-General,  of  coimsel],  for  the  respondents. 
App.  Div.— Vol.  CXCIII         34 
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John  M.  ICellogg^  P.  J.: 

The  employer  carried  on  a  meat  market  at  Lake  Placid,  at 
which  he  sold  fruit,  which  was  carried  on  by  himself  and  two 
employees.  During  the  summer  mionths  he  carried  on  a  fruit 
store  in  a  separate  building  not  adjoining  the  meat  market. 
His  wife  and  the  injured  employee  attended  to  the  business. 
The  employee  had  never  worked  in  the  meat  market  but  was 
employed  June  twenty-eighth  to  work  in  the  fruit  store  and 
her  employment  would  terminate  at  the  close  of  the  store  in 
the  fall,  or  sooner.  It  was  not  the  intention  that  she  should 
perform  any  service  in  or  about  the  meat  market.  She  sus- 
tained tlie  injury  while  at  work  in  the  fruit  store  on  August  9, 
1919.  The  Commission  has  found  that  the  principal  business 
of  the  employer  was  carrying  on  the  meat  market  and  that  the 
fruit  store  was  merely  incidental  to  it  and  that  the  claimant 
is  within  the  Workmen's  Compensation  Law. 

There  is  no  evidence  which  justifies  the  conclu^on  that 
the  claimant  was  employed  in  or  about  the  meat  market; 
the  fruit  store  was  so  separated  from  it,  and  so  far  an  inde- 
pendent business,  that  it  cannot  be  said  that  the  services  of 
the  claimant  were  merely  incidental  to  the  meat  business. 

In  July,  1920,  in  SabatelU  v.  DeRohertis  (192  App.  Div.  873), 
where  the  employer  carried  on  a  liquor  saloon  and  an  ice  cream 
business  in  adjoining  stores,  the  facts  were  similar  to  the  situa- 
tion here.  There  a  person  who  was  a  customer  of  each  store 
was  arrested  and  the  employer  directed  the  employee  to  go  with 
him  to  the  police  headquarters  and  attend  to  his  bail,  and  the 
injury  was  sustained  while  he  was  at  the  headquarters  giving 
the  bail.  It  was  held  that  the  injury  did  not  arise  out  of  and 
in  the  course  of  the  employment.  While  this  case. is  not  in 
all  respects  like  the  SabatelU  case,  it  seems  to  fall  within  the 
rule.  The  award  should,  therefore,  be  reversed,  and  the 
claim  dismissed. 

All  concur. 

Award  reversed  and  claim  dismissed. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Proceedings  of  Gertrude  M.  H.  Neydorff  and 
Lester  H.  Helmes,  as  Executors  of  the  Last  Will  and 
Testament  of  Leslie  H.  HEiiHiES,  Deceased. 

Gertrude  M.  H.  Neydorff,  Individually,  Appellant; 
Gertrude  M.  H.  Neydorff  and  Lester  H.  Helmes,  as 
Executors,  etc.,  and  Others,  Respondents. 

Third  Department,  November  10,  1920. 

WillB  —  specific  legftcicB  with  gift  of  lapsed  legacies  to  residuary 
legatee  —  death  of  specific  legatee  before  testator  —  when  legacy 
preeenred  to  descendants  of  legatee  by  section  29  of  Decedent 
Estate  Law  — statute  construed  —  right  of  testator  to  dispose  of 
legacies  irrespective  of  statute. 

Where  a  testator  having  given  certain  speoifio  legacies  to  brothers,  sisters, 
children  and  grandchildren,  gave  the  whole  residuary  estate,"  including 
lapsed  legacies,*'  to  a  niece,  the  share  of  a  specific  legatee  who  died  before 
the  testator  lapsed  and  his  legacy  did  not  go  to  his  desoendants  under 
seotion  29  of  the  Decedent  Estate  Law,  but  went  to  the  niece  under  the 
redduaiy  clause. 

At  conunon  law  a  legacy  or  devise  lapsed  when  the  beneficiary  died  before 
the  testator,  but  section  29  of  the  Decedent  Estate  Law  preserves  such 
gift  to  the  descendants  of  such  legatee  if  he  have  the  specified  relationship 
to  the  testator. 

However,  said  section  29  of  the  DeoedMit  Estate  Law  was  not  intended  to 
limit  the  right  of  a  testator  to  give  his  property  to  whomsoever  he  may 
choose,  and  hence  notwithstanding  the  statute  he  may  provide  that  a 
legacy  to  the  persons  specified  in  the  statute,  if  it  shall  lapse,  shall  go  to 
ai)erson  other  than  the  descendants  of  the  legatee. 

A  testamentary  gift  vests  only  upon  the  death  of  the  testator. 

John  M.  Kellooo,  P.  J.,  dissents. 

Appeal  by  Gertrude  M.  H.  Neydorff,  individually,  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  Albany, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  24th 
day  of  March,  1920,  wherein  the  surrogate  determined  that 
the  legacies  bequeathed  to  Charles  R.  Hehnes  and  Sahnia  H. 
Case,  both  of  whom  predeceased  the  testator,  were  payable 
to  the  descendants  of  said  deceased  legatees. 

Newton  B.  Van  Derzeey  for  the  appellant. 

Arthur  L.  Andrews,  for  the  executors,  respondents. 
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Charles  H.  Signor,  for  the  respondents  Charles  H.  Case 
and  others. 

Denis  J.  Kilkenney,  for  the  respondent  Frank  L.  Helmes. 

Robert  H.  McCormic,  special  guardian  for  the  respondents 
Leslie  Hebnes  Willey  and  another. 

Woodward,  J.: 

The  question  presented  upon  this  appeal  is  the  construction 
of  the  last  will  and  testament  of  Leslie  H.  Hebnes,  deceased. 
This  will  gave  to  each  of  decedent's  brothers  and  sisters  the 
sum  of  $1,000.  It  then  gives  to  his  daughter,  OUve  May 
Hebnes  Willey,  "  and  to  each  of  my  grandsons,  Leslie  Hebnes 
Willey  and  Everett  Willey,''  the  sum  of  $1,000,  and  then 
provides  that  "'^  All  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  including  lapsed  legacies,  I  give  and 
devise  to  my  niece,  Gertrude  Margarete  Helmet"  The 
testator  then  nominates  and  appoints  this  niece,  Gertrude 
Margarete  Hebnes,  and  his  brotiier,  Lester  H.  Helmes,  and 
David  A.  Thompson  as  executors  of  his  will.  It  is  probable 
that  Gertrude  Margarete  Helmes  is  .a  daughter  of  one  of  the 
brothers  who  was  named  in  the  earlier  clauses  of  the  wilL 
and  it  is  obvious  that  the  testator  intended  to  exclude  the 
remaining  children  of  these  brothers  from  his  bounty,  and  to 
give  his  estate,  less  the  specific  legacies,  to  the  niece.  The 
learned  surrogate  has,  however,  decreed  that  because  of  the 
provisions  of  section  29  of  the  Decedent  Estate  Law  there 
were  no  lapsed  legacies  upon  the  death  of  one  of  the  brotheips 
and  one  of  the  sisters  named  in  the  will;  that  the  bequests 
of  $1,000  to  each  of  these  persons  belong  to  the  descendants 
of  such  deceased  brother  and  sister;  and  the  niece,  Mrs. 
Gertrude  M.  H.  Neydorff,  appeals  from  the  decree. 

At  common  law  a  legacy  or  devise  lapsed  when  the  legatee 
or  devisee  died  before  the  testator.  {Matter  of  Tamargo,  220 
N.  Y.  225,  232.)  The  result  was  that  in  many  cases  the 
testator  died  intestate  as  to  the  gift  to  particular  persons,  and 
to  obviate  this  it  was  provided  by  section  29  of  the  Decedent 
Estate  Law  (as  amd.  by  I^ws  of  1912,  chap.  384),  which 
re-enacted  and  amended  similar  provisions  of  the  Revised 
Statutes  (2  R.  S.  66,  §  52),  that ''  Whenever  any  estate,  real  or 
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personal,  shall  be  devised  or  bequeathed  to  a.  child  or  other 
descendant  of  the  testator,  or  to  a  brother  or  sister  of  the  testator, 
and  such  legatee  or  devisee  shall  die  during  the  lifetime  of  the 
testator,  leaving  a  child  or  other  descendant  who  shall  survive 
such  testator,  such  devise  or  legacy  shall  not  lapse,  but  the 
property  so  devised  or  bequeathed  shall  vest  in  the  surviving 
child  or  other  desc^idant  of  the  legatee  or  devisee,  as  if  such 
legatee  or  devisee  had  survived  the  testator  and  had  died 
intestate."  This  clearly  was  not  intended  as  a  limitation 
upon  the  right  of  a  testator  to  give  his  property  to  whomsoever 
he  might  choose;  it  was  merely  intended  to  vest  the  property 
of  the  testator  at  his  death  in  the  children  of  those  who  had 
been  made  the  beneficiaries  of  a  will,  where  no  other  provision 
was  made.  It  was  assumed  that  in  making  a  gift  to  a  parent 
the  testator  contemplated  the  benefit  of  such  p^ent's  children, 
in  the  absence  of  a  contrary  purpose  being  expressed,  and  the 
compion  law  was  modified  to  this  extent  in  the  case  of  gifts 
to  the  descendants  of  the  testator  or  to  his  brothers  and 
sisters.  In  other  words,  where  the  testator  was  providing 
for  his  immediate  family  —  his  brothers  and  sisters  or  his 
descendants  —  the  Legislature  presumed,  in  the  absence  of 
other  provision,  that  the  testator  intended  the  gift  to  remain 
in  the  family  of  the  brother  or  sister  or  his  own  descendants, 
and  to  this  extent  only  is  the  conamon  law  limited.  (Matter 
of  Welh,  113  N,  Y.  396.) 

The  will  here  under  consideration  follows  the  jgeneral  rule, 
that  it  speaks  as  of  the  date  of  the  death  of  the  testator,  in 
so  far  as  the  vesting  of  the  property  goes.  At  common  law 
if  there  was  a  gift  to  any  person  it  vested  only  upon  the  death 
of  the  testator,  and  if  the  legatee  died  before  the  testator  at 
the  latter's  death  the  gift  fell  into  the  residuary  estate. 
(Matter  of  PearsaU,  91  Misc.  Rep.  212,  217;  Matter  of  Kimberly, 
150  N.  Y.  90,  93;  Moffett  v.  Elmmdorf,  152  id.  475,  485.) 
It  was  to  prevent  this  result,  in  the  particidar  instances  named, 
that  section  29  of  the  Decedent  Estate  Law  was  enacted, 
and  not  to  defeat  an  expressed  purpose  of  the  testator.  During 
the  hfetime  of  the  testator  he  could  have  changed  the  will; 
nothing  vested  in  the  brother  and  sister  during  the  lifetime 
of  the  testator,  and  the  language  of  the  .will  was  that  ''  All 
the    rest,    residue    and    renminder    of   my    estate    *^*    ^j 
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including  lapsed  legacies,  I  give  and  devise  to  my  niece." 
But  as  we  are  bound  to  give  effect  to  all  the  lawful  purposes 
of  the  testator,  and  must  make  use  of  all  his  language,  it 
must  be  obvious  that  the  testator  referred  to  "  lapsed  legacies  " 
as  those  legacies  which  were  defeated  by  the  prior  death  of 
the  beneficiaries.  It  is  the  same,  in  effect,  as  though  he  had 
declared  that  "  in  the  event  of  the  death  of  any  of  my  said 
brothers  or  sisters  the  share  which  such  brother  or  sister  woiild 
have  received  shall  go,  not  to  my  residuary  estate,  but  to  my 
niece."  He  had  a  perfect  right  to  make  such  a  disposition, 
and  he  had  a  right  to  convey  that  purpose  in  the  language 
employed  in  this  will.  He  clearly  understood  what  result  he 
wanted  to  reach.  He  made  no  provision  for  any  of  the  children 
of  his  brothers  and  sisters  with  the  exception  of  one  niece. 
As  to  this  niece  she  was  to  have  the  residuary  estate  "  including 
lapsed  legacies."  He  was  speaking  of  contingencies  likely  to 
happen  between  the  time  of  the  making  of  the  will  and  his 
death.  If  the  brothers  and  sisters  survived  him  they 
were  to  have  $1,000  each.  If  they  did  not  survive  —  if 
the  legacies  lapsed  —  these  lapsed  legacies  were  given  to 
the  niece,  and  the  word  "  lapsed  "  will  not  be  taken  in  its 
technical  sense  where  that  will  defeat  the  testator's  intention. 
(Van  Pretres  v.  CoU,  73  Mo.  39;  Yeates  v.  GiU,  9  B.  Mon. 
[Ky.]  206;  ChenauWs  Guardian  v.  ChenauWs  Estate,  9  S.  W. 
Rep.  775.)  In  Yeates  v.  GiU  {supra)  the  court  held  that  in 
a  statute  (Ky.  Laws  of  1838-39,  p.  38,  chap.  1019)  providing 
that  "hereafter  legacies  and  devises  to  children  and  grand- 
children shall  not  lapse  by  the  death  of  the  legatee  or  devisee 
before  the  testator,  provided  such  legatee  or  devisee  shall 
have  children  living  at  the  death  of  the  testator,"  etc.,  the 
word  "  lapse  "  must  not  "  be  taken  in  its  technical  sense  as 
indicating  the  falling  back  of  the  legacy  or  devise,  or  its 
subject,  into  the  testator's  estate."  The  will  speaks  of  an 
event  which  may  happen  in  the  testator's  lifetime  which  may 
prevent  the  vesting  of  the  bequests,  and  he  has  provided  for 
it.  All  of  his  estate  is  disposed  of;  there  is  no  intestacy. 
At  the  moment  of  his  death  a  brother  and  a  sister  named  in 
his  will  were  dead.  If  the  $2,000  provided  for  them  would 
otherwise  have  fallen  into  the  residuary  estate  and  remained 
undisposed  of,  the  statute  would  have  vested  the  property 
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in  the  children  of  the  deceased  brother  and  sister;  but  the 
testator  had  provided  for  the  contingency;  he  desired  that 
his  niece  should  have  it,  and  it  was  thus  taken  out  of  the  control 
of  the  statute. 

The  decree  of  the  surrogate  should  be  reversed,  and  the 
distribution  should  be  made  in  harmony  with  this  opinion. 

All  concur,  except  John  M.  Kellooo,  P.  J.,  dissenting. 

Decree  reversed,  with  costs  payable  out  of  the  estate,  and 
distribution  directed  in  accordance  with  the  opinion. 


Before  State  Industrial  CoionssiON,  Respondent. 

In  the  Matter  of  the  Claim  of  Anna  Mackey,.  Respondent, 
for  Compensation  under  the  Workmen^s  Compensation  Law, 
for  Herself  and  Children,  for  the  Death  of  John  Mackey,  v. 
The  City  of  New  York,  Employer  and  Self-Insurer, 
Appelant. 

ThM  Department,  Novemb^  10,  1020. 

Workxnon'8  Compaiuiation  Law —  whan  municipality  not  liable  at 
special  employer  for  death  of  driver  of  team— accident  at  time 
driver  waa  returning  to  his  general  employer* 

Whaze  the  city  of  New  York  oontracted  with  the  owner  of  a  team  for  the 
use  of  said  team  with  a  driver  employed  by  the  owner,  and  the  driver 
having  finished  his  daily  work  for  the  city  and  while  returning  to  his 
employer  was  killed  by  reason  of  the  fact  that  a  wheel  came  off  the  wagon, 
an  award  against  the  city  is  not  justified. 

The  decedent  was  killed  in  the  duties  of  his  general  employment  and  not  at 
the  time  of  his  special  employment  by  the  city,  so  that  the  city  was  not  at 
the  time  emi^oying  the  decedent  in  a  hazardous  employment,  and  the 
accident  did  not  arise  out  of  and  in  the  course  of  his  employment  with  the 
city. 

Appeal  by  the  defendant.  The  City  of  New  York,  from  a 
decision  and  award  of  the  State  Industrial  Commission,  made 
on  the  24th  day  of  July,  1919,  and  entered  in  the  office  of 
said  Commission  on  the  28th  day  of  July,  1919,  and  also  from 
a  decision  and  award  of  said  Commission  made  on  the  30th 

Digitized  by  VjOOQIC 


536  Mackey  V,  City  of  New  York. 

Third  Department,  November,  1920.  [Vol.  19a 

day  of  December,  1919,  and  entered  in  the  office  of  said 
Commission,  affirming  the  aforesaid  award. 

John  P.  O^Brien,  Corporation  Counsel  [John  F.  O^Brien, 
William  A.  WaUing  and  Isaac  F.  Cohen  of  counsel],  for  the 
appellant. 

Charles  D.  Newton^  AUomey-Oeneral  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J.: 

There  is  no  dispute  as  to  the  facts  in  this  case.  The 
decedent  was  employed  by  one  Schauerte  as  a  driver  and  was 
paid  the  sum  of  eighteen  dollars  per  week.  The  city  of  New 
York  contracted  with  Schauerte  for  the  use  of  the  latter's 
team  with  a  driver  at  the  rate  of  six  dollais  and  fifty  cents 
per  day.  The  decedent  with  the  team  reported  to  a  section 
foreman  of  the  city  of  New  York,  who  directed  him  where 
and  when  to  have  his  wagon  loaded  with  garbage  and  ashes. 
Usually  the  work  began  at  eight  o^  clock  in  the  forenoon  and 
closed  at  five  in  the  afternoon.  On  the  day  of  the  accident 
it  rained,  and  the  section  foreman  permitted  decedent  to 
work  through  the  noon  hoiu*  for  the  purpose  of  quitting 
earlier  at  night.  Decedent^s  wagon  was  loaded  for  the  last 
time  at  about  three-fifteen  p.  m.,  on  the  1st  day  of  May,  1919. 
He  went  to  the  dumping  ground  about  one  mile  away  and 
unloaded  his  wagon  and  started  for  the  stable  of  his  employer, 
Schauerte.  It  was  while  he  was  thus  engaged  in  returning 
to  his  employer's  barn  at  Walcott  and  Steinway  avenues,  at 
about  four  o'clock  in  the  afternoon,  that  a  wheel  came  ofiF 
the  wagon  and  threw  decedent  to  the  pavement,  producing 
injuries  from  which  he  died  on  May  6, 1919.  The  State  Indus- 
trial Commission  has  made  an  award  agaitis*  the  city  of  New 
York,  and  appeal  comes  to  this  court.  The  State  Industrial 
Commission  attempts  to  justify  the  award  on  the  theory  that 
under  the  decision  in  Matter  of  DeNoyer  v.  Cavasiaugh  (221 
N.  Y.  273)  the  Commission  has  an  option  to  make  an  award 
against  either  the  general  or  special  employer. 

Wliat  was  held  in  the  case  relied  upon  was  that  a  man  might 
be  in  the  employ  of  both  a  general  and  a  special  employer, 
and  that  if  the  man  was  under  the  exclusive  control  of  the 
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special  employer  in  the  performance  of  work  which  is  a  part 
of  his  business  he  is,  for  the  time  being,  an  employee  of  the 
special  employer;  that  under  such  circumstances  he  might 
look  to  the  general  employer  for  his  compensation,  and.  to  his 
special  employer  for  damages  for  injuries,  as  under  the  common 
law.  But  the  same  case  recognized  as  law  the  rule  laid  down 
in  Pigeon^ s  Case  (216  Mass.  51)  that  "  where  a  horse  and  driver 
have  been  let  by  a  general  employer  into  the  service  of  another, 
the  driver  is  subject  to  the  control  and,  therefore,  is  the  agent 
of  his  general  employer  as  to  the  care  and  management  of  the 
horse."  In  the  present  case,  therefore,  the  decedent  was  not, 
at  the  time  of  the  accident,  in  the  employ  of  the  citj''  of  New 
York.  He  had  completed  his  day's  work  for  the  special 
employer  and  was  returning  the  team  to  the  bam  of  his  general 
employer.  He  was  in  the  care  and  management  of  the  team; 
he  was  fulfilling  the  duties  and  obligations  of  his  general 
employment,  and  not  that  of  his  special  employment,  at  the 
time  of  the  accident,  and  the  city  of  New  York  coidd  not 
be  held  liable  for  the  injury  because  it  was  not  an  employer, 
for  it  was  not  employing  the  decedent  in  a  hazardous  employ- 
ment (Workmen's  Compensation  Law,  §  3,  subd.  3,  as  amd. 
by  Laws  of  1917,  chap.  705),  and  the  decedent  was  not  injured 
by  an  accident  arising  out  of  and  in  the  coxirse  of  his  employ- 
ment in  removing  ashes  or  garbage,  provided  for  in  group  13, 
but  while  driving  a  vehicle,  provided  for  in  group  41  of 
section  2  of  the  Workmen's  Compensation  Law  (as  amd.  by 
Laws  of  1917,  chap.  705).  After  the  work  for  the  city  of  New 
York  was  done  for  the  day  the  decedent  reverted  to  the 
complete  control  of  his  general  employer;  he  was  managing 
and  caring  for  the  team,  and  the  accident  arose  out  of  and 
in  the  course  of  the  employment  in  driving  the  team  back  to 
the  stables  of  the  general  employer.  (See  Workmen's  Com- 
pensation Law,  §  10;  Id.  §  3,  subd.  7,  as  amd.  by  Laws  of 
1917,  chap.  705.) 
The  award  should  be  reversed. 

Award  reversed  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent. 

Jn  the  Matter  of  the  Claim  of  Walenty  Chimora,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  International  Ice  Cream  Company,  Employer,  and 
the  ^Etna  Life  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  when  award  for  temporary  partial 
disability  not  justified  after  award  for  temporary  total  disability  — 
burden  of  proof  —  presumptions. 

Where  a  daimaiit  under  the  Workmen's  Compensation  Law  who  was 
disabled  by  a  fracture  of  the  arm  took  oath  that  his  recovery  was  complete 
about  September  seventh  and  his  attending  physician  reported  that  he 
was  perfectly  able  to  work  on  September  tenth,  it  was  error  for  the  State 
Industrial  Commission,  having  allowed  an  award  for  '*  temporary  total 
disability  "  up  to  the  date  aforesaid,  to  make  a  further  allowance  for 
"  temporary  partial  disability  "  merely  because  the  claunent  was  unwilling 
to  go  to  work  at  the  sworn  time  of  his  recovery  or  because  he  may  have 
been  made  sore  by  a  renewal  of  active  labor. 

The  burden  of  establishing  that  the  disability  did  not  end  with  the  tenth 
day  of  September  is  upon  the  claimant,  and  the  presumptions  provided 
in  section  21  of  the  Workmen's  Comx>ensation  Law  have  do  applioation. 

John  M.  Kellogo,  P.  J.,  dissents. 

Appeal  by  the  defendants,  International  Ice  Cream  Ck)m- 
pany  and  another,  from  a  decision  and  award  of  the  State 
Industrial  Commission,  entered  in  the  office  of  said  Commission 
on  the  5th  day  of  April,  1920. 

William  H.  Foster y  for  the  appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J. : 

The  State  Industrial  Commission  has  found  as  a  conclusion 
of  fact  that  the  claimant  was  injured  on  the  23d  day  of  July, 
1919,  resulting  in  a  '^  fracture  of  the  middle  of  the  left  radius 
and  ulna,  and  as  a  result  of  which  he  was  disabled  from  July 
23,  1919,  to  December  22,  1919,  on  which  date  he  was 
still  disabled;"  and  has  made  an  award  for  various  sums 
subsequent  to  the  10th  day  of  September,  1919,  upon  the  basis 
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of  allied  decrease  of  earning  power,  holding  the  case  open  for 
further  hearings.  The  insurance  carrier  and  the  employer 
appeal;  contending  that  there  is  no  evidence  to  support  the 
conclusion  that  the  claimant  was  '^  disabled  from  July  23, 
1919,  to  December  22,  1919,  on  which  date  he  was  still 
disabled." 

On  the  29th  of  September,  1919,  the  claimant  in  making 
his  claim  for  compensation,  under  oath,  says  that  recovery 
was  complete  "  about  Sept.  7,  1919,"  and  gives  Dr.  J.  B. 
Garlick  as  his  attending  physician.  Dr.  Garlick  in  his  first 
report,  under  date  of  September  3,  1919,  says  that  the 
claimant's  symptoms  are  entirely  due  to  the  injury,  and  that  he 
will  not  be  able  to  attend  to  any  part  of  his  present  duties  "  for 
first  six  weeks;  "  that  the  disability  due  to  the  accident  is 
likely  to  exist  for  six  weeks.  In  a  second  report  this  same 
physician  says  that  from  the  date  of  the  accident  the  disability, 
from  the  surgical  viewpoint,  is  likely  to  last  for  six  weeks,  and 
from  the  vocational  viewpoint  for  a  period  of  seven  weeks. 
In  his  final  report  he  gives  as  the  date  when  the  injured 
employee  was  able  to  return  to  work,  September  10,  1919,  and 
in  a  memorandum  at  the  close  of  the  report  he  says:  "  This 
man  was  i)erfectly  able  to  work  on  Sept.  10,  1919,  but  I  under- 
stand would  not  do  so  on  that  date." 

There  is  some  suggestion  that  the  claimant,  who  does  not 
speak  English,  was  induced  by  his  interpreter  to  sign  the 
statement  that  he  was  fully  recovered  on  the  seventh  of 
September,  without  the  claimant's  free  consent,  but  the  record 
discloses  no  improper  act  on  the  part  of  the  interpreter;  he 
merely  took  the  ansi^^ers  of  the  claimant  to  the  formal  questions 
and  recorded  them,  and  then  when  the  claimant  hesitated 
about  signing  the  statement  the  interpreter  said  that  it  was  a 
matter  for  him  to  decide;  that  he  would  have  to  sign  the  paper 
before  he  could  get  his  money,  and  that  if  he  did  not  sign  it 
he  would  have  to  "  fight  the  doctor,"  meaning,  of  course,  that 
he  would  have  to  overcome  the  doctor's  report  as  to  his  con- 
dition. The  burden  of  establishing  that  the  disabiUty  did 
not  end  with  the  10th  day  of  September,  1919,  up  to  which  time 
there  is  no  controversy  as  to  the  compensation,  is  upon  the 
claimant;  the  presumptions  provided  in  section  21  of  the 
Workmen's  Compensation  Law  have  no  bearing  upon  this 
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situation.  {Matter  of  Modra  v.  Little,  223  N.  Y.  452, 454.)  No 
fraud  is  shown  to  have  been  practiced  upon  the  claimant  by 
any  one;  he  says  he  was  fully  recovered  on  the  7th  day  of 
September,  1919,  and  his  attending  physician  certifies  that  the 
nature  of  the  injury  was  such  that  it  should  last  about  six 
weeks,  and  that  he  was  fully  recovered  and  prepared  to  go  to 
work  on  the  tenth  day  of  September,  more  than  six  weeks  after 
the  happening  of  the  accident.  Dr.  Garlick  testified  in  detail  to 
the  condition  of  this  man,  and  while  the  claimant  says  that 
he  went  to  work  upon  a  sewer  job  about  the  twenty-fifth  day 
of  October  and  worked  four  days,  and  then  went  to  a  farm  on 
or  .about  the  first  of  November,  it  is  clear  that  there  is  no 
evidence  in  this  case  to  warrant  the  conclusion  that  the  claim- 
ant was  not  relieved  of  his  disability  on  or  before  the  10th  day 
of  September,  1919.  The  statute  provides  for  the  compensa- 
tion for  "  disability  or  death  *'  (section  10)  and  subdivision  2 
of  section  15  (as  amd.  by  Laws  of  1917,  chap.  705)  pro- 
vides for  a  "  temporary  total  disability,"  which  covers  the 
present  case,  and  this  is  to  continue  during  the  continuance 
of  such  temporary  total  disability,  and  the  provisions  of  sub- 
division 4  of  said  section  15  relate  to  a  "  case  of  temporary 
partial  disability,"  and  do  not  contemplate  a  case  of  temporary 
total  disability  extending  beyond  the  period  when  such  total 
disability  is  at  an  end.  When  this  comparatively  simple 
fracture  of  the  wTist  was  healed;  when  the  arm  responded  to 
the  usual  tests,  and  the  man  was  pronounced  well,  the  tempo- 
rary total  disability  was  at  an  end.  Because  this  man,  after  six 
or  seven  weeks  of  inaction,  was  unwilling  to  work,  or  because 
he  may  have  been  made  sore  by  renewal  of  active  labor,  did 
not  produce  a  "  case  of  temporary  partial  disability;  "  such 
a  case  would  have  arisen  if  the  claimant  had  been  injured 
only  to  the  extent  that  he  was  unable  to  perform  all  of  his 
duties,  and  does  not  grow  out  of  a  "  case  of  temporary  total 
disability." 

The   determination   and    award    of   the    State   Industrial 
Conunission  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  KELLOoa,  P.  J.,  dissenting. 

Award  reversed  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent. 
In  the  Matter  of  the  Claim  of  Elizabeth  C.  McHale, 
Respondent,  for  Compensation  under  the  Workmen's 
Compensation  Law,  r.  Sheffield  Farms  Company,  Inc., 
Employer  and  Self-Insurer  (Named  in  the  Notice  of  Award 
Herein  as  Slawson  Decker  Sheffield  Farms),  Appellant. 

Third  Department,  November  10,  1920. 

Workmen's  Oonlptnsation  Law— failure  to  establish  that  death 
was  cauBOil  by  accident  —  preeumptive  evidence  —  hearsay — •proof 
of  accident  essential  to  Jurisdiction  and  to  award. 

Appeal  from  an  award  made  by  the  State  Industrial  Commission  for  the 
death  of  a  person  employed  to  drive  a  milk  wagon  upon  the  theory  that 
his  death  was  caused  by  a  fall  from  the  wagon.  The  autopsy  showed 
that  the  deoedent  had  suffered  no  injury  other  than  a  slight  abrasion  of 
the  leg  which  had  nothing  to  do  with  his  death  and  on  the  contrary  that 
the  cause  of  his  death  was  tubercular  meningitis  and  the  contributing 
cause  chronic  pulmonary  tuberculosis.  The  plaintiff's  fall  from  the 
wagon  was  only  sought  to  be  established  by  unoorroborated  hearsay  evi- 
dence. Held,  that  the  award  should  be  reversed  and  the  matter  remitted 
to  the  Commission. 

The  presumptions  declared  in  section  21  of  the  Workmen's  Compensation 
Law  do  not  relate  to  the  fundamental  question  of  the  happening  of  an 
accident,  which  is  in  the  nature  of  a  jurisdictional  fact  to  be  supported 
by  direct  or  circumstantial  evidence,  and  the  presumptions  do  not  prevail 
over  substantial  evidence  to  the  contrary. 

Hearsay  testimony  unsupported  by  facts  and  ciroumstanees  to  justify  a 
reasonable  inference,  is  not  sufficient  to  establish  the  primary  fact  of  an 
accidental  personal  injury  sustained  by  the  employee  arising  out  of  and 
in  the  course  of  his  employment. 

The-  jurisdiction  of  the  State  Industrial  Commission  to  make  an  award 
depends  upon  the  happening  of  an  accident  under  the  conditions  named 
in  the  statute  and  this  requires  evidence  of  probative  force. 

While  hearsay  testimony  is  competent  in  explanation  or  oorroboration  it 
must  itself  be  corroborated  by  relevant  facts  or  it  cannot  be  made  the 
basis  of  an  award. 

Appeal  by  the  defendant,  Sheffield  Farms  Company,  Inc., 
from  a  decision  and  award  of  the  State  Industrial  Commission, 
entered  in  the  office  of  said  Commission  on  the  8th  day  of 
December,  1919. 

Digitized  by  VjOOQIC 


542  McHale  v.  Sheffield  Farms  Co.,  Inc. 

Third  Department,  November,  1920.  [Vol.  1»3. 

Alger  &  Coughlan  [George  W.  Alger  of  counsel],  for  the 
appellant. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attomey-General,  of  counsel],  for  the  respondents. 

Woodward,  J. : 

The  question  presented  upon  this  appeal  is  whether  there 
was  any  evidence  of  a  probative  character  before  the  State 
Industrial  Commission  to  establish  that  Patrick  J.  McHale 
came  to  his  death  through  '*  accidental  injuries  arising  out 
of  and  in  the  course  of  employment "  in  a  hazardous  occu- 
pation. (See  Workmen's  Compensation  Law,  §  10;  Id. 
§§  2,  3,  as  amd.  by  Laws  of  1917,  chap.  705.)  He  was 
the  driver  of  a  milk  wagon  for  the  Sheffield  Farms  Com- 
pany, Inc.,  and  had  been  so  employed  for  about  ten  years,  and 
the  theory  on  which  the  award  has  been  made  is  that  he 
came  to  his  death  by  reason  of  a  fall  received  on  the  24th  day 
of  April,  1919,  the  death  following  on  the  thirtieth  of  the  same 
month.  The  learned  coimsel  for  the  State  Industrial  Com- 
mission says  in  his  brief  that  "  the  evidence  as  to  the  accident 
is  almost  entirely  hearsay,  but  the  circumstances  show  that 
the  man  must  have  had  an  accident  of  some  kind,"  but  when  or 
where  this  alleged  accident  occurred  nowhere  appears.  The 
claimant,  decedent's  widow,  tells  us  of  his  coming  in  in  the 
morning  and  acting  silly,  so  that  she  thought  some  one  had 
doped  him,  and  the  local  physician  who  was  called  in  certified 
that  "  in  my  opinion  "  the  death  was  ''  due  to  injury  of  the 
brain  on  account  of  an  accident."  It  appears  that  the  decedent 
was  irrational  or  unconscious  all  of  Thursday,  and  that  on 
Friday  he  "  got  his  senses  "  and  talked  with  everybody;  that 
on  Thursday  he  '*  couldn't  even  talk  to  the  doctor,  and 
the  doctor  went  to  examine  him  and  he  wanted  to  bite  him, 
and  he  acted  terribly."  On  Friday  a  second  physician  was 
called  in  consultation  "  because  we  saw  he  was  getting  worse," 
and  it  was  at  this  time  that  the  claimant  says  "  he  told  me  he 
was  on  the  wagon  and  said  one  of  the  cases  of  milk,  some 
cases  have  bottoms  and  some  have  no  bottoms  where  they 
pack  ice  all  around  —  I  don't  know  if  he  said  where  he  fell 
from,  but   he  said   he   kicked    the    ice  aside  for  a  while 
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and  he  went  to  take  the  case  off  the  wagon  and  he  slipped 
on  the  ice  and  struck  the  back  of  his  head."  A  Mrs.  Lynch 
testifies  that  she  heard  some  man  with  the  word  "  inspector  " 
on  his  hat  say  that  the  decedent  fell  from  the  wagon  on  One  Hmi- 
dred  and  Sixty-first  street,  but  no  one  testifies  directly  to  the 
happening  of  any  accident,  and  it  appears  that  at  no  time 
subsequent  to  Friday,  the  day  following  the  alleged  accident, 
was  the  decedent  able  to  make  any  intelligent  communication. 
Claimant  says  that  Friday  was  "  the  only  time ''  he  was 
rational  between  Thursday,  when  he  acted  silly  and  wanted  to 
bite  the  doctor,  and  the  following  Wednesday,  when  he  died; 
and  the  only  foundation  for  this  award  is  the  alleged  com- 
munications of  this  man  on  Friday  to  his  wif^  and  some  of 
the  neighbors  and  friends.  His  attending  physician  testified 
that  he  was  conscious  on  Friday  morning;  that  "  Friday  all 
day  he  acted  fairly  good;  of  course  at  times  he  was  absolutely 
sickly  and  at  times  he  didn't  answer  to  the  point  asked  him," 
and  that  on  Saturday  morning  he  lapsed  into  semi-conscious- 
ness and  grew  worse  until  his  death.  This  physician  says  the 
decedent  gave  him  a  history  of  the  case;  "  he  said  something 
happened  to  him  and  couldn't  recollect  what  happened;"  that 
"  he  thinks  he  fell  and  thinks  he  was  injured,  but  couldn't 
give  any  clear  answer.  He  said  he  hurt  himself;  he  doesn't 
know  how  and  doesn't  know  where  it  happened,  but  that  he 
was  injured.  We  went  over  him,  Dr.  Berg  and  I  gave  him 
a  very  thorough  examination,  this  was  absolutely  negative." 
In  other  words,  aside  from  a  slight  abrasion  on  one  of  the 
legs,  which  concededly  had  nothing  to  do  with  the  death, 
the  examination  of  the  decedent  showed  no  injury,  and  this 
was  fully  confirmed  by  the  autopsy,  which  disclosed  that  the 
chief  and  determining  cause  of  his  death  was  tubercular 
meningitis  and  the  contributing  cause  chronic  pulmonary 
tuberculosis.  The  decedent  had  been  ill  with  the  grippe  from 
March  tenth  to  April  sixteenth,  and  this  alleged  accident 
occurred  on  the  twenty-fourth  day  of  the  same  month,  and 
the  autopsy  discloses  an  adequate  cause  of  the  death,  with  no 
evidence  whatever  of  any  injury  which  could  have  contributed 
to  the  death. 

It  thus  appears  not  only  that  there  is  no  evidence  of  probative 
force  to  support  the  conclusion  that  the  death  resulted  from 
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an  accident,  but  that  it  affirmatively  appears  that  the  death 
was  due  to  disease,  which  is  not  shown  to  have  had  any  relation 
whatever  to  any  alleged  accident.  The  presumptions  declared 
in  section  21  of  the  act  do  not  help  the  claimant;  they  do  not 
relate  to  the  fundamental  question  of  the  happening  of  the 
accident,  which  is  in  the  nature  of  a  jurisdictional  fact  to  be 
supported  by  direct  or  circumstantial  evidence,  and  the 
presumptions  do  not  prevail  over  "  substantial  evidence  to  the 
contrary."  -(Workmen's  Compensation  Law,  §  21.)  If  any 
authority  is  needed  for  this  proposition  it  is  to  be  found  in 
Matter  of  Carroll  v.  Knickerbocker  Ice  Co,,  218  N.  Y.  435) 
and  we  are  clearly  of  the  opinion  that  hearsay  testimony, 
unsupported  by  facts  and  circumstances  to  justify  a  reasonable 
inference,  is  not  sufficient  to  establish  the  primary  fact  of  an 
"  accidental  personal  injury  sustained  by  the  employee  arising 
out  of  and  in  the  course  of  his  employment.*'  (Workmen*s 
Compensation  Law,  §  10.)  The  jurisdic\,ion  of  the  State 
IndustriS,l  Commission  to  make  an  award  depends  upon  the 
happening  of  an  accident  under  the  conditions  named  in  the 
statute,  and  this  requires  evidence  of  pp'obative  force.  Hearsay 
testimony  is  competent  in  explanation  or  corroboration,  no 
doubt,  but  it  must  itself  be  corroborated  by  relevant  facts 
or  it  cannot  be  naade  the  basis  of  an  award  under  the  statute 
here  considered. 

The  award  should  be  reversed  and  matter  remitted  to  the 
Conunission. 

All  concur. 

Award  reversed  and  matter  remitted  to  the  Commission, 
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Augustus  Geiger,  Appellant,  v.  Dwight  Divine,  Respondent. 

Third  Department,  November  10,  1920. 

Waters  and  watorcounes  —  eaaements  —  suit  to  restrain  mainte- 
nance of  dam  so  as  to  overflow  the  lands  of  an  upper  proprietor 
—  claim  to  easement  by  adverse  user  —  failure  to  establish  adverse 
Yuer  —  when  complaint  should  not  be  dismissed  upon  theory  that 
defendant  has  easement  by  grant  —  burden  of  proof. 

Where  a  landowner,  having  erected  a  dam  which  impounded  waters  so 
that  they  overflowed  the  lands  of  an  upper  proprietor  and  claiming  such 
right  by  adverse  user,  conveyed  the  lands  and  the  alleged  easement,  but 
the  successor  of  his  grantee  discontinuod  tho  use  of  said  dam  for  over 
twenty  years  during  which  time  tho  upper  prcprietor  fa.rmed  and  raised 
crops  on  the  lands  which  were  fonnerly  overflowed,  a  subsequent  owner 
of  the  lands  on  which  the  dam  was  erected,  v,ho  has  rebuilt  the  dam  so 
as  to  again  overflow  the  lands  of  tho  upper  proprietor  (the  plaintiff), 
is  not  entitled  to  maintain  tho  alleged  easement  on  the  theory  of  a  grant 
to  the  same. 

The  right  to  rebuild  and  maintain  such  dam  must  depend  upon  a  pre- 
scriptive title  to  the  easement  which  presents  a  question  of  fact,  and 
hence  it  is  error  for  the  court  to  dismiss  the  complaint  of  the  upper  pro- 
prietor who  seeks  to  enjoin  the  maintenance  of  the  overflow  when  there 
is  no  proof  or  finding  of  such  adverse  user  as  would  create  a  prescriptive 
title. 

For  failure  of  such  proof  the  judgment  dismissing  the  complaint  will  be 
reversed  and  a  new  trial  granted. 

The  burden  of  proving  a  prescriptive  title  or  right  to  overflow  the  plaintiff's 
land  is  upon  the  defendant. 

Appeal  by  the  plaintiff,  Augustus  Geiger,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Ulster  on  the  7th  day 
of  December,  1917,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Ulster  Trial  Tei-m,  the  jury  having  been 
discharged,  dismissing  the  complaint  upon  the  merits. 

Amos  Van  EtteUy  for  the  appellant. 

A.  T.  ClearwcUer,  for  the  respondent. 

Cochrane,  J.: 

The  plaintiff  alleges  in  his  complaint  that  he  is  the  owner 
of  a  farm  in  the  town  of  Wawarsing,  Ulster  county,  N.  Y., 
App.  Div.— Vol.  CXCIII.        35 
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through  which  farm  flows  a  stream  of  water  known  as  the 
Good  Beer  Kill,  and  that  about  the  year  1910  the  defendant 
erected  and  has  since  maintained  a  dam  across  said  stream 
at  a  place  lower  than  the  plaintiff's  farm,  causing  the  water 
of  the  stream  to  overflow  about  forty  acres  thereof.  The 
plaintiff  demands  judgment  in  said  complaint  that  the 
defendant  be  restrained  from  causing  the  water  to  be 
impounded  so  as  to  overflow  said  premises  and  for  damages 
for  injuries  previously  sustained.  The  defendant  in  his 
answer  denies  the  material  allegations  of  the  complaint  and 
alleges  a  right  by  adverse  possession  to  maintain  the  dam  in 
question  as  it  has  been  used  and  maintained  by  him. 

The  dam  of  the  defendant  is  two  and  one-half  or  three 
miles  down  stream  from  the  farm  of  the  plaintiff.  It  was 
constructed  by  the  defendant  in  the  year  1906  and  such 
construction  was  modified  in  the  year  1909  and  again  in  the 
year  1914.  The  dam  is  used  by  the  defendant  in  connection 
with  his  business  of  manufacturing  cutlery.  It  causes  the 
water  of  the  stream  to  overflow  a  portion  of  the  plaintiff's 
farm.  It  is  conceded  that  the  damages  of  plaintiff  are  $1,000 
provided  the  defendant  is  liable  therefor. 

The  dam  is  on  a  tract  of  land  of  about  150  acres,  being 
part  of  226  acres  which  in  the  year  1853  were  conveyed  by 
Richard  C.  Van  Wyck  to  Joseph  H.  Tuthill.  Shortly  after 
such  conveyance  to  him  Tuthill  .on  the  site  of  the  present  dam 
erected  a  dam  for  use  in  connection  with  a  saw  mill  and  by 
means  thereof  caused  the  water  of  the  stream  to  overflow 
the  land  now  owned  by  the  plaintiff. 

In  the  years  1867  and  1868  Tuthill  by  two  deeds  conveyed 
to  the  President,  Managers  and  Company  of  the  Delaware 
and  Hudson  Canal  Company  the  said  150  acres  being  part 
of  the  land  which  had  been  conveyed  to  him  by  Van  Wyck. 
These  deeds  also  purported  to  convey  the  right  to  maintain 
a  dam  as  -such  right  had  been  exercised  by  the  said  Tuthill 
affecting  the  lands  of  others  as  well  as  his  own  lands  and  tiie 
later  of  the  two  deeds  contained  the  following  provision: 
"  It  being  the  true  intent  and  meaning  to  convey  to  the  party 
of  the  second  part  and  their  successors  forever  the  full  right 
of  damming  the  water  in  the  same  manner  and  the  same 
height  to  which  the  said  Tuthill  had  [hitherto]  maintained  it 
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and  all  the  rights,  he  the  said  Tuthill  has  acquired  by  usage 
in  keeping  up  the  water  on  lands  of  others  and  also  the  right 
so  far  as  it  affects  the  lands  of  the  said  parties  of  the  first 
part,  either  of  them  and  them  only  to  use  said  dam  or  new 
dam  four  feet  higher  than  it  now  is  or  the  present  dam  has 
been  kept  by  the  said  Tuthill  with  the  additional  lands  so 
overflowed  of  the  parties  of  the  first  part.'' 

The  canal  company  used  the  dam  until  the  year  1885  or 
shortly  thereafter  for  the  purpose  of  feeding  its  canal  several 
miles  distant,  causing  the  impounded  water  to  overflow  the 
land  now  owned  by  the  plaintiff  as  it  had  done  during  the 
ownership  of  Tuthill.  The  trial  court  made  the  following 
finding:  "  The  use  of  this  dam  for  the  storage  of  water  was 
discontinued  by  the  Delaware  &  Hudson  Canal  Company, 
the  then  owner  of  the  dam  about  the  year  1885  or  '87,  and  in 
1889  it  was  partially  torn  open."  From  that  time  imtil  the 
construction  of  the  new  dam  on  the  same  site  by  the  defendant 
in  1906  there  seems  to  have  been  no  interference  with  the 
farm  of  the  plaintiff  by  the  impoimded  water  of  the  dam.  In 
the  meantime  and  in  the  year  1898  the  plaintiff  acquired  title 
to  his  farm  and  produced  crops  on  that  portion  thereof  which 
since  the  construction  of  the  new  dam  by  the  defendant 
has  been  inundated  with  water. 

In  the  year  1899  the  Delaware  and  Hudson  Company 
(formerly  the  President,  Managers  and  Company  of  the 
Delaware  and  Hudson  Canal  Company)  conveyed  to  William  C, 
Rose  and  he  conveyed  to  this  defendant  the  same  property 
which  Tuthill  had  in  the  years  1867  and  1868  conveyed  to  the 
said  company.  Such  deeds  of  conveyance  piuported  to  convey 
the  same  right  to  maintain  a  dam  and  overflow  lands  as  was 
exercised  by  said  Tuthill.  Subsequently  and  in  the  year  1906 
the  said  company  and  the  said  Rose  executed  additional 
conveyances,  confirming,  amplifying  and  making  more  specific 
the  easement  to  construct  a  dam  and  swell  back  the  water 
which  had  previously  been  conveyed  to  the  defendant. 

This  case  has  been  decided  on  the  theory  that  the  defendant 
acquired  the  easement  in  question  by  virtue  of  a  grant.  The 
finding  is:  "  That  by  the  conveyances  aforesaid  *  *  * 
the  defendant  became  *  *  *  the  owner  and  possessor  of 
the  right  to  dam,  store  and  Lnpound  the  waters  of  the  Good 
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Beer  Kill  and  the  Cape  Pond  to  the  same  extent  and  in  the 
same  manner  as  they  were  dammed,  stored  and  impoxmded 
by  the  said  Joseph  H.  Tuthill  and  the  President,  Managers 
and  Company  of  the  Delaware  and  Hudson  Canal  Company, 
or  by  the  Delaware  and  Hudson  Company."  So  far  as  the 
evidence  discloses,  Joseph  H.  Tuthill  never  received  a  grant 
of  any  such  easement.  His  deed  from  Van  Wyck  contained 
no  such  grant,  neither  did  any  of  the  deeds  of  his  predecessors 
m  title  so  far  as  we  are  able  to  discover.  The  effect  of  the  deed 
from  Tuthill  to  the  canal  company  was  to  grant  such  an 
easement  as  against  himself  in  respect  to  his  other  lands  not 
conveyed  to  the  canal  company,  but  he  could  not  create  such 
an  eas^nent  as  against  his  neighbors.  Tt  has  also  been  found 
by  the  trial  justice  that  Tuthill  "  acquired  and  enjoyed  the 
easement  and  right  to  construct  and  maintain  a  dam  across 
the  waters  of  the  Good  Beer  Kill  at  the  site  where  the  defend- 
ant's dam  is  now  situate,  and  in  such  a  manner  as  t^o  cause  the 
waters  of  the  said  stream  to  back  up  over  and  to  flood  the  lajids 
now  owned  by  the  plaintiff,  and  did  construct  and  for  more 
than  twenty  years  before  the  beginning  of  this  action  did 
maintain  such  a  dam,"  and  that  finding  is  repeated  with 
somewhat  varying  language  notwithstanding  that  the  convey- 
ances conclusively  show  that  Tuthill  did  not  own  the  property 
for  twenty  years  but  only  from  the  year  1853  to  the  year  1867 
or  1868  and  that  the  dam  was  built  by  him  after  he  acquired 
ownership  in  1853.  Manifestly  the  grant  of  such  an  easement 
as  the  defendant  claims  must  originate  from  one  of  the  prede- 
cessors in  title  of  the  plaintiff  in  order  to  affect  his  premises. 
The  right  of  the  defendant  to  the  easement  in  question  must, 
therefore,  depend  on  a  prescriptive  title.  Whether  or  not 
there  is  such  a  prescriptive  title  is  a  question  of  fact  which 
apparently  has  not  been  decided  by  the  trial  justice.  The 
findings  state  that  the  predecessors  in  title  of  the  defendant 
for  more  than  twenty  years  overflowed  the  plaintiff's  property 
but  it  is  found  that  they  did  so  by  virtue  of  a  grant.  There 
is  no  finding  that  they  did  it  under  a  claim  of  title  exclusive 
of  any  other  right  or  that  they  did  it  adversely  or  in  hostility 
to  the  rights  of  the  owners  of  plaintiff ^s  farm  nor  are  any  facts 
or  circumstances  found  from  which  it  may  be  inferred  that  the 
defendant  has  acquired  a  prescriptive  title.     Not  an  elemen 
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on  which  such  a  title  depends  is  contained  in  the  findings 
except  the  single  element  of  continuousness  of .  possession. 
The  vital  question  of  fact  on  which  this  branch  of  the  con- 
troversy depends  has  not  been  decided.  {Alcock  v.  Davitt, 
179  N.  Y.  9.)  Neither  on  the  theory  of  a  title  by  grant  nor  of 
a  title  by  prescription  do  the  findings  support  the  judgment. 
Neither  od  the  former  theory  does  the  evidence  support  the 
judgment.  On  the  latt^  theory  there  is  a  serious  question  of 
fact  which  has  not  been  decided. 

It  has  been  found  that  during  the  occupancy  of  Tuthill  and 
the  canal  company  the  impounded  waters  flowed  back  over 
the  lands  now  owned  by  the  plaintiff  to  the  same  extent  as 
they  have  done  since  the  construction  of  the  defendant's  dam. 
But  those  findings  were  necessary  in  order  to  support  the 
contention  that  the  defendant  had  not  by  his  acts  exceeded  the 
terms  of  his  grant.  In  making  those  findings  the  learned 
trial  justice  placed  the  burden  of  proof  on  the  plaintiff.  His 
theory  was  that  the  defendant  operating  under  a  grant  the 
burden  was  on  the  plaintiff  to  show  acts  in  excess  of  such  grant. 
In  proving  a  prescriptive  title  the  burden  of  proof  clearly  is  on 
the  defendant.  {Lewis  v.  New  York  &  Harlem  Railroad 
Company,  162  N.  Y.  202,  220.)  Such  findings,  therefore,  are 
valueless  as  affording  a  basis  for  the  conclusion  that  the 
defendant  has  a  prescriptive  title  to  the  easement  in  question. 
It  is  true  that  the  trial  justice  found  at  the  request  of  the 
plaintiff  that  "  the  burden  in  this  action  is  ui)on  the  defendant 
to  show  a  right  to  flood  plaintiff's  lands."  But  that  finding 
was  coupled  with  a  refusal  to  find  that  there  was  no  "  grant 
or  deed  affecting  the  plaintiff's  property  "  and  that  "  defend- 
ant's right  to  flood  plaintiff's  land  with  his  dam  depends 
entirely  upon  a  prescriptive  right  acquired  through  user  of  the 
so-called  Tuthill  dam."  The  theory  of  the  trial  justice  was 
that  the  defendant  met  the  burden  "  to  show  a  right  to  flood 
plaintiff's  lands  "  by  showing  the  grant  of  a  right  to  do  so  and 
that  then  the  burden  was  on  the  plaintiff  to  show  acts  in  excess 
of  such  grant  and  on  that  theory  and  with  the  burden  of  proof 
thus  placed  on  the  plaintiff  it  was  found  that  the  defendant 
had  not  caused  the  water  to  overflow  the  land  of  plaintiff  to  any 
greater  extent  than  during  the  operations  of  Tuthill  and  the 
canal  company.     That  we  have  properly  analyzed  the  findings 
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and  have  attributed  to  them  their  intended  effect  is  niade  plain 
by  reference  to  the  opinion  of  the  learned  trial  justice.  He 
says:  "  The  defendant  had  a  right  under  deeds  in  evidence  to 
maintain  a  dam  across  the  G-ood  Beer  Kill  and  to  back  up  the 
water  of  that  stream  to  the  same  extent  as  did  the  previous 
owners  Tuthill  and  the  Delaware  and  Hudson  Canal  Com- 
pany," and  again:  "  If  we  understand  the  rule  correctly,  the 
plaintiff  should  clearly  prove,  by  the  greater  weight  of  evi- 
dence, that  to-day  his  lands  have  been  more  extensively  in 
area  covered  by  the  set  back  of  the  water  than  those  lands 
were  when  the  dam  previously  owned  by  Tuthill  and  the 
Delaware  &  Hudson  Canal  Company  was  standing."  Clearly, 
therefore,  there  has  been  no  determination  by  the  trial 
justice  of  the  facts  establishing  a  prescriptive  title.  His 
decision  and  opinion  both  so  demonstrate,  the  decision  by  not 
finding  the  necessary  elements  of  a  prescriptive  title  and  the 
opinion  by  showing  tliat  he  could  not  have  had  it  in  mind  to 
decide  that  question  because  if  so  he  was  under  a  misappre- 
hension as  to  the  burden  of  proof.  The  evidence  as  to  the 
extent  of  the  flooding  of  plaintiff's  land  by  the  defendant  as 
compared  with  the  flooding  during  the  existence  of  the  Tuthill 
dam  presented  a  close  and  serious  question  of  fact  and  one 
which  might  well  turn  on  the  question  of  the  burden  of  proof. 
That  it  did  in  fact  turn  on  that  question  in  the  mind  of  the 
trial  justice  is  evident  from  his  entire  opinion.  In  respect 
to  the  question  of  prescriptive  title  the  burden  of  proof  as  we 
have  seen  was  on  the  defendant. 

For  the  reason,  therefore,  that  the  evidence  establishes  no 
grant  to  the  defendant  of  the  easement  in  question  and  that 
the  question  of  his  prescriptive  right  thereto  has  not  been 
decided  or  if  it  has  been  decided  that  such  decision  was  not 
reached  by  the  application  of  correct  legal  principles,  the 
judgment  herein  cannot  be  sustained. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 
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Before  State  Industrial  Commission,  Respondent. 
In  the  Matter  of  the  Claun  of  Carl  Schedzick,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law 
on  Account  of  the  Death  of  Charles  Schedzick,  v.  Vol- 
NEY  Paper  Company,  Employer,  and  Employers'  Liabil- 
ity Assurance  Corporation,  Ltd.,  Insurance  Carrier, 
Appellants. 

Third  Depaitment,  November  10,  1920. 

Workmen's  Compeiuuition  Law  — when  father  gupporting  family 
is  not  dependent  on  deceased  son. 

The  father  of  an  unmarried  son  is  not  entitled  to  an  award  under  the 
Workmen's  Compensation  Law,  ux)on  the  ground  of  dependency  where 
it  appears  that  he  merely  received  contributions  from  said  son  through 
filial  devotion  and  not  from  necessity,  it  appearing  that  the  claimant 
independently  of  any  assistance  from  the  son  was  supporting  his  family 
and  increasing  his  capital. 

Appeal  by  the  defendants,  Volney  Paper  Company  and 
another,  from  a  decision  and  award  of  the  State  Industrial 
Commission,  made  and  entered  in  the  office  of  said  Commission 
on  the  8th  day  of  January,  1920. 

Bertrand  L.  Pettigrew  [Walter  L.  Glenney  of  counsel],  for  the 
appellants. 

Charles  D.  Newt&n^  Attomey-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Cochrane,  J. : 

The  question  here  is  whether  the  claimant,  who  was  the  father 
of  the  deceased  employee,  was  dependent  on  his  said  son.  On 
October  3,  1919,  the  latter  received  the  injury  which  caused  his 
death  on  October  14,  1919.  He  was  unmarried.  He  served  in 
the  army  from  June  to  December  in  the  year  1918  and  during 
that  time  the  claimant  states  in  his  claim  filed  with  the  Commis- 
sion that  he  received  twenty  dollars  a  month  from  the  govern- 
ment and  fifteen  dollars  a  month  from  the  deceased.  Prior  to 
entering  the  army  the  son  planted  about  six  acres  for  his  father, 
who  was  a  farmer.    The  first  four  months  of  the  year  1919  the 
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son  worked  in  Cooperstown,  N.  Y.  During  the  months  of 
May  and  June  he  was  home  and  helped  in  the  work  on  the 
fann.  From  July,  1919,  until  fche  time  of  his  death  he  worked 
for  the  appellant  employer.  During  the  year  1919  he  con- 
tributed some  of  his  earnings  to  his  father  but  the  testimony 
of  the  latter  as  to  the  amount  of  such  contributions  is  somewhat 
imintelligible  and  inconsistent.  At  one  time  he  stated  that 
he  had  received  from  his  son  "  close  to  $500  "  in  the  year 
1919.  He  subsequently  testified  that  he  had  received  $150. 
His  verified  claim  filed  with  the  Commission  contains  this 
statement:  "This  contribution  consisted  of  $150.00  (about) 
in  money  and  $60.00  in  other  things  such  as  farm  labor 
upon  father's  farm.  All  since  Jany.  last  when  deed,  was 
discharged  from  the  army.''  In  view  of  the  other  evidence  in 
the  case  the  amount  contributed  by  the  son  is  not  very 
material. 

The  claimant's  farm  consisted  of  170  acres.  He  bought  it 
about  ten  years  ago  for  $4,200,  of  which  $2,800  remains 
unpaid.  He  testifies  that  he  has  paid  each  year  on  this 
indebtedness  $100  besides  interest.  He  had  seventeen  cows, 
three  horses  and  a  quantity  of  poultry.  He  sold  his  milk 
and  his  income  therefrom  was  $1,200  a  year.  In  1919  he 
raised  200  bushels  of  potatoes  and  sold  100  bushels 
for  $100.  He  produced  hay,  wheat,  oats  and  com.  The 
$1,300  received  from  the  milk  and  potatoes  did  not,  of  course, 
represent  all  his  income,  because  his  family  lived  on  the  farm 
and  much  of  the  food  for  the  family  was  supplied  therefrom. 
Some  of  the  produce  of  the  farm  was  exchanged  for  family 
supplies.  The  claimant  had  nine  children  of  whom  one 
daughter  and  the  three  youngest  sons  were  living  at  home. 
The  other  children  were  adults  and  had  left  home.  Of  the 
three  boys  at  home  the  eldest  was  nineteen  years  old  and  in 
poor  health  and  unable  to  do  much  work.  Tlie  next  younger 
one  was  seventeen  and  worked  on  the  farm.  The  youngest 
was  fourteen  and  went  to  school  but  helped  with  the  farm  work 
when  not  in  school.  The  claimant  was  sixty-two  years  old  and 
in  good  health.  He  and  the  three  boys  did  substantially  all 
the  work  on  the  farm.  At  the  time  of  the  death  of  the  deceased 
son  the  claimant  had  over  $600  in  the  bank  which  shortly 
thereafter  was  increased  by  another  deposit  of  $100.     He 
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testifies  that  of  this  amount  $400  which  was  last  deposited 
belonged  to  another  son  who  was  in  the  army  and  that  $300  of 
the  deposit  belonged  to  himself.  This  $300  according  to 
the  evidence  included  a  balance  of  $216  on  May  1,  1918, 
before  the  deceased  son  entered  the  army  and  which  balance 
could  not,  theref ore,  include  any  contribution  from  the  deceased 
son. 

"  '  The  mere  fact  uhat  a  father  receives  money  from  a  son 
and  expends  it  is  not  alone  sufficient  to  establish  dependency.' " 
{Prof eta  v.  Retsof  Mining  Co.,  188  App.  Div.  383;  Birmingham 
V.  Westinghome  Electric  &  Mfg.  Co.,  180  id.  48.)  The  necessity 
for  such  contributions  must  also  be  estabUshed.  Here  no  such 
necessity  appears.  Nothing  is  shown  to  indicate  a  change  in 
uhe  circumstances  of  the  claimant  differentiating  the  year  1919 
from  previous  years.  It  does  not  appear  that  the  deceased 
son  had  given  any  assistance  in  former  years  except  as  stated. 
Whether  his  contributions  in  the  latter  part  of  his  life  were 
the  result  of  filial  devotion  or  like  the  money  which  the  claim- 
ant received  from  his  other  son  were  to  be  held  and  accounted 
for  by  the  claimant  is  not  in  this  case  material.  The  con- 
trolling circumstances  are  that  the  claimant  independently  of 
any  assistance  from  the  son  in  question  was  supporting  his 
family,  reducing  each  year  the  indebtedness  on  his  farm  and 
accumidating  a  fund  deposited  in  the  bank.  A  man  who  by 
his  imaided  resources  is  supporting  his  family  and  increasing 
his  capital  is  not  a  dependent  within  tho  meaning  of  the 
Workmen's  C!ompensation  Law.  (See  §  16,  subd.  4,  as  amd. 
by  Laws  of  1916,  chap.  622.)  That  is  what  the  claimant 
was  doing  according  to  his  own  testimony.  His  claim  for 
compensation  on  the  ground  of  dependency  must,  therefore, 
be  denied. 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur. 

Award  reversed  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent* 

In  the  Matter  of  the  Claim  of  Frank  Roach,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
V.  Hibbard  &  Gifford,  Employer,  and  The  Travelers 
Insurance  Company,  Insurance  Carrier,  Appellants. 

Third  Dopartment,  November  10,  1920. 

Workmen's    Compensation    Law  —  agreement    to    cu%    timber    at 
certain  price  —  independent  contractor. 

Where  the  son  of  a  landowner,  who  had  sold  certain  growing  timber  to 
the  defendant,  agreed  to  cut  the  remaining  portion  of  the  timber  which 
was  to  be  used  for  poles  at  a  certain  price  for  cutting  each  pole  with  an 
additional  price  for  skidding  the  same,  and  agreed  to  use  his  own  team 
and  hired  another  person  to  help  him  with  the  work,  and  used  his  own 
discretion  in  selecting  the  trees  to  be  cut,  he  was  an  independent  con- 
tractor and  not  the  servant  of  the  person  with  whom  the  agreement 
was  made,  and  henco  he  is  not  entitled  to  an  award  under  the  Workmen's 
Compensation  Law  for  an  injury  received  while  engaged  in  cutting  the 
poles. 

Appeal  by  the  defendants,  Hibbard  &  Gifford  and  another, 
from  a  decision  and  award  of  the  State  Industrial  Conunission, 
made  and  entered  in  the  office  of  said  Commission  on  the  11th 
day  of  November,  1919,  and  also  from  a  decision  and  award 
of  said  Industrial  Commission,  entered  in  the  office  of  said 
Commission  on  the  2d  day  of  December,  1919. 

Benjamin  C.  Loder  [E,  C.  Shcnrjod  and  William  B.  Davis  of 
counsel],  for  the  appellants. 

Charles  D.  Newton,  AUomey-General  \E.  C.  Aiken,  DejnUy 
Attomey-Generaly  of  counsel],  for  the  respondents. 

Cochrane,  J.: 

The  question  here  is  whether  claimant  was  in  the  employ 
of  Hibbard  &  Gifford  or  whether  he  was  an  independent 
contractor. 

The  claimant  lived  on  a  farm  owned  by  his  mother  on  which 
farm  was  growing  timber.  Hibbard  &  Gifford  purchased  all 
the  poles  on  the  farm  measuring  twenty-five  feet  in  length  and 
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seven  inches  at  the  top,  paying  one  dollar  and  fifty  cents  each 
for  those  thirty  feet  long  or  more  and  seventy-five  cents  each 
for  the  others,  and  they  to  cut  and  remove  them.    They 
removed  about  245  poles.    A  discussion  then  arose  between 
the  purchasers  and  the  claimant  as  to  whether  the  former  had 
removed  all  the  poles  required  by  the  contract.    Manifestly 
there  was  in  some  instances  a  question  as  to  whether  they 
would  measure  up  to  the  required  size  which  question  could 
only  be  determined  aft^'  they  had  been  cut.    The  p\u"chasers 
thought  there  might  remain  75  or  100  poles  which  would  answer 
the  requirements  of   the  contract.    The  claimant   thought 
there  were  three  times  that  number.    As  a  result  of  the  dL»- 
cussion  it  was  agreed  that  the  claimant  should  hire  a  man  to 
assist  him  in  cutting  the  remaining  poles  and  that  the  claimant 
should  be  paid  for  cutting  them  twenty  cents  each  and  for 
skidding  them  thirty  cents  each.    For  the  latter  work  he  was 
to  use  his  own  team.    Claimant  thereupon  arranged  with  one 
Henderer  to  pay  him  fifty  dollars  a  month  to  help  him  with  the 
ordinary  farm  work  and  in  addition  thereto  to  board  the 
family  of  Henderer,  who  thereupon  with  his  family  moved 
into  the  house  on  the  farm.    It  was  further  agreed  between 
claimant  and  Henderer  that  the  latter  should  assist  him  in 
cutting  the  poles  and  the  time  when  he  was  thus  engaged 
should  be  deducted  from  the  time  for  which  he  was  paid  as  a 
farm  laborer  and  that  for  such  cutting  he  should  be  paid  one- 
half  of  the  twenty  cents  for  each  pole  paid  by  the  purchaser 
for  such  cutting.    Claimant  thereupon  with  the  assistance  of 
Henderer  at  intervals  cut  201  poljBS.    While  engaged  bx  skid- 
ding them  claimant  broke  his  leg,  for  which  injury  awards  have 
been  made  hun  herein  on  the  theory  that  he  was  the  servant 
of  Hibbard  &  Gifford. 

It  is  sometimes  difficult  to  determine  whether  one  stands 
in  the  relation  to  another  of  servant  or  independent  contractor. 
Within  certain  principles  which  have  been  quite  definitely 
enimclated  it  seems  clear  that  in  the  present  instanoe  the 
claimant  falls  within  the  latter  category.  His  time  was 
his  own.  He  could  and  did  work  at  such  times  as  he  desired. 
It  was  agreed  that  he  should  do  so.  He  furnished  his  assistant 
and  paid  him.  He  furnished  his  own  team.  It  was  his  judg- 
ment which  determined  the  trees  which  were  to  be  cut.    He 
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expressly  testified  that  the  purchasers  left  the  determination 
of  that  question  to  himself.  He  further  testified:  ''I  could 
cut  auy  amount  I  wanted  to,  skid  any  amount  I  wanted  to." 
He  exercised  control  over  the  manner  and  details  of  the  work 
and  was  responsible  to  the  purchasers  only  for  the  consequences 
of  his  work.  The  twenty  cents  a  pole  for  cutting  and  thirty 
cents  a  pole  for  skidding  was  merely  a  method  of  arriving  at 
the  compensation  for  the  completed  task.  The  employment 
was  not  by  the  day  or  the  hour.  The  days  and  the  hours 
during  which  the  work  was  prosecuted  were  intermittent  and 
were  selected  by  the  claimant.  He  was  practically  paid  a 
lump  sum  measured  by  the  nxmiber  of  poles  he  delivered.  As 
in  Matter  of  Litts  v.  Risley  Lumber  Company  (224  N.  Y.  321) 
so  also  here  the  claimant  had  "  absolute  control  of  himself 
and  his  helper.  He  was  independent  as  to  when,  within  a 
reasonable  time  after  the  agreement  was  made  between  him 
and  the  company,  and  as  to  where  he  should  commence  the 
work.  He  was  free  to  proceed  in  the  execution  of  it  entirely 
in  accordance  with  his  own  ideas.  He  was  not  to  any  extent 
subject  to  the  directions  of  the  company  in  respect  of  the 
method,  means  or  procedure  in  the  accomplishment."  Claim- 
ant represented  the  will  of  the  purchasers  only  as  to  the  result 
of  his  work  and  not  as  to  the  means  by  which  it  was  accom- 
plished. (Thorn  v.  Clark,  188  App.  Div.  411,  and  cases 
there  cited;  Prince  v.  SchwartZy  190  id.  820;  Hopkins  v. 
Empire  Engineering  Corporation,  152  id.  570;  Brown  v.  Munn 
Piano  Co,,  172  id.  372.)  The  arrangement  had  all  the 
characteristics  of  an  independent  contract,  and  applying 
the  tests  usually  employed  in  determining  the  question 
here  involved  as  indicated  in  the  foregoing  authorities  the 
conclusion  is  compelled  that  claimant  was  an  independent 
contractor. 
The  awards  should  be  reversed  and  the  claim  dismissed. 

All  concur. 

Award  reversed  and  claim  dismissed. 
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Before  State  Indttbtrial  Ck>MiinssiON,  Respondent. 

In  the  Matter  of  the  Claim  of  Himan  Krinskt,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
«.  Artemas  Ward,  Doing  Business  under  the  Trade  Name 
of  Ward  &  Gow,  Employer  and  Self-Insurer,  Appellant. 

Third  Department,  November  10,  1920. 

Workmen's  Compeiuiation  Law  —  section  2,  group  45,  construed  — 
injury  to  parson  employed  as  salesman  at  news-stand  —  award 
aflOirmed. 

Where  an  employer  who  conducts  news-stands  at  various  stattons  of  the 
Interborough  ftapid  Transit  Company  in  New  York  city  distributes 
periodicals  to  said  stands  by  means  of  trucks  and  there  are  more  than 
four  "  workmen  or  operatives  "  within  the  meaning  of  the  second  group 
45  of  section  2  of  the  Workmen's  Compensation  Law  as  weU  as  many 
other  employees  who  cannot  be  classified  as  workmen  or  operatives,  a 
person  in  the  latter  class  employed  as  a  salesman  at  a  news-stand  who  was 
injured  in  the  course  of  his  employment  is  entitled  to  an  award. 

All  employees  of  a  "  hazardous  employment "  are  within  the  protection 
of  the  statute  irrespective  of  whether  or  not  their  particular  duties  bring 
tbem  within  the  hazards  of  the  employment  which  is  true  of  all  the  other 
groups  of  section  2  and  it  is  impossible  to  make  any  distinction  in  respeot 
to  second  group  45. 

Appeal  by  the  defendant,  Artemas  Ward,  doing  business 
under  the  trade  name  of  Ward  &  Gow,  from  a  decision  and 
award  of  the  State  Industrial  Commission,  entered  in  the  office 
of  said  Commission  on  the  16th  day  of  February,  1920. 

Everett,  Clarke  &  Benedict  [Herman  S.  Hertwig  of  counsel], 
for  the  appellant. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Cochrane,  J. : 

The  employer  conducts  the  news-stands  at  the  various 
stations  of  the  Interborough  Rapid  Transit  Company  ia  New 
York  city.  At  such  news-stands  are  sold  periodicals  and  con- 
feetiouCTy.    The  merchandise  is  collected  and  kept  at  39  Park 
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Place  where  it  is  loaded  on  trucks  and  then  distributed  to  the 
different  news-stands.  It  is  not  disputed  that  in  connection 
with  such  business  there  are  more  than  four  "  workmen  or 
operatives  "  within  the  meaning  of  the  second  group  45  of 
section  2  of  the  Workmen's  Compensation  Law  (as  added 
by  Laws  of  1918,  chap.  634).  There  are  many  more 
employees  who  cannot  be  classified  as  "  workmen  or 
operatives."  Among  the  large  number  who  cannot  be  thus 
classified  is  the  claimant.  He  was  a  salesman  at  one  of  the 
news-stands,  of  which  there  were  125.  He  received  an  injury 
which  arose  out  of  and  in  the  course  of  his  employment.  The 
contention  is  that  because  he  was  not  a  workman  or  operative 
he  is  not  within  the  protection  of  the  act.  Such  construction 
of  the  statute  cannot  be  upheld.  Section  2  divides  employ- 
ments into  various  groups  which  it  characterizes  as  "  hazardous 
employments.''  The  second  group  45  includes  all  employ- 
ments not  before  enumerated  in  which  there  are  engaged  four 
or  more  workmen  or  operatives  under  conditions  more  specific- 
ally described  in  said  group.  All  employees  of  a  "  hazardous 
employment "  are  within  the  protection  of  the  statute  irre- 
spective of  whether  or  not  their  particular  duties  bring  them 
within  the  hazards  of  the  employment.  (Workmen's  Com- 
pensation Law,  §  3,  as  amd.  by  Laws  of  1917,  chap.  705; 
Matter  of  Dose  v.  Moehle  Lithographic  Co.,  221  N.  Y.  401; 
Spang  v.  Broadway  Brewing  &  Malting  Co.,  182  App.  Div. 
443;  Joyce  v.  Eastman  Kodak  Co.,  Id.  354.)  That  is  true  of 
all  the  other  groups  of  section  2  and  it  is  impossible  to  make 
any  distinction  in  respect  to  second  group  45. 
The  award  should,  therefore,  be  affirmed. 

Award  unanimously  affirmed. 
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George  R.  Stanton,  ReBpondent,  v.  Bert  Hawley,  Appellaut. 

Third  Department,  November  10,  1920. 

Prinoipal  and  agent  —  purchase  from  agent  as  personid  owner 
without  reliance  upon  authority  to  sell  as  agent  —  when  principal 
reclaiming  property  not  liable  for  conversion  —  when  purchaser 
cannot  claim  estoppel  as  against  principal. 

Where  a  person  knowing  that  an  agent  is  authorized  tb  buy  and  sell  cows 
for  a  principal  buys  a  cow  from  the  agent,  not  relying  upon  his  right  to 
sell  as  agent,  but  upon  the  claim  by  the  agent  that  he  individually  owns 
the  cow  sold,  the  principal,  being  the  real  owner,  is  entitled  to  retake  the 
animal  and  is  not  liable  to  the  purchaser  in  an  action  for  conversion. 

The  purchase  suing  in  conversion  cannot  assert  that  the  principal  is 
estopped  from  denying  the  authority  of  the  agent  to  make  the  sale,  for 
the  plaintiff  in  purchasing  did  not  rely  upon  said  authority  of  the  agent, 
but  on  the  contrary  relied  upon  the  agent's  personal  title  so  that  he 
has  not  been  misled  or  prejudiced  by  any  act  of  the  principal  which 
would  be  necessary  to  an  estoppel. 

Appeaij  by  the  defendant,  Bert  Hawley,  from  a  judgment  of 
the  Coimty  Court  of  Madison  county  in  favor  of  the  plaintiff, 
entei^  in  the  oJBBice  of  the  clerk  of  the  county  of  Madison  on 
the  25th  day  of  April,  1919,  upon  the  decision  of  the  court 
rendered  after  a  trial  without  a  jury, 

Hubert  L.  Brown,  for  the  appellant. 

Ward  N.  TruesdeUy  for  the  respondent. 

Cochrane,  J.: 

The  facts  in  this  case  may  be  tersely  stated.  One  Franklin 
was  the  general  agent  to  buy  and  sell  cows  for  the  defendant. 
That  fact  was  known  to  the  plaintiff.  Franklin  had  'in  his 
possession  a  cow  belonging  to  the  defendant.  Franklin 
claimed  to  be  the  owner  of  such  cow  by  purchase  from  the 
defendant  and  as  such  owner  sold  and  delivered  her  to  the 
plaintiff  for  one  hundred  and  twenty-five  dollars.  Plaintiff 
although  aware  of  the  agency  did  not  rely  thereon  but  relied 
on  the  ownership  of  Franklin  and  gave  him  in  payment  for 
the  cow  thirty  dollars  and  a  receipt  for  a  debt  of  ninety-five 
dollars  which  Franklin  was  OTvang  him.  Defendant  as  the 
owner  of  the  cow  claiming  that  he  had  instructed  Franklin  not 
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to  sell  her  took  her  from  the  possession  of  the  plaintiff.  The 
latter  brings  this  action  for  conversion. 

The  question  is  one  of  title.  Although  Franklin  was  the 
agent  of  the  defendant  such  agency  in  respect  to  this  partic- 
ular transaction  is  disclaimed  by  both  parties  and  also  by 
Franklin.  The  plaintiff  and  Franklin  say  that  the  latter  was 
the  owner  pf  the  property  which  was  purchased  by  plaintiff 
on  the  strength  of  such  ownership.  The  defen^lant  says  the 
property  was  his  and  that  he  had  forbidden  its  sale  by  Franklin. 
"  It  is  an  old  doctrine,  from  which  there  has  never  been  any 
departure,  that  an  agent  cannot  bind  his  principal,  even  in 
matters  touching  his  agency,  where  he  is  known  to  be  acting 
for  himself  or  to  have  an  adverse  interest."  (ManhcMan  Life 
Ins.  Co.  V.  Forty-second  Street  &  Grand  Street  Ferry  R.  R.  Co., 
139  N.  Y.  146,  151,  and  cases  there  cited.)  The  finding  of  the 
trial  court  is  that  the  property  was  owned  by  the  defendant. 
As  Franklin,  therefore,  did  not  own  the  property  and  did  not 
as  agent  sell  it  to  plaintiff  the  latter  acquired  no  title. 

The  decision  went  against  the  defendant  on  the  ground 
apparently  that  he  was  estopped  from  denying  the  authority 
of  Franklin  to  make  the  sale.  Mere  i)ossession  has  never 
been  held  to  confer  power  to  sell.  {Smith  v.  ClewSf  114  N.  Y. 
190,  194.)  "  The  owner  of  merchandise  must  have  done  some 
act  by  which  another  is  clothed  with  the  apparent  JTis 
disponendi  in  order  to  create  an  estoppel  upon  his  rights." 
{Marine  Bank  v.  Fiske,  71  N.  Y.  353,  358.)  The  M3ence  of 
an  estoppel  is  -that  the  person  claimed  to  be  estopped  has  in 
some  manner  misled  the  other  party  or  caused  him  to  act  to  his 
prejudice.  The  act  constituting  the  alleged  estoppel  is  that 
the  defendant  had  permitted  Franklin  to  sell  cows  for  him  as 
his  agent  and  that  he  thereby  clothed  him  with  the  apparent 
jiLS  disponendi  or  indicia  of  ownership  in  respect  to  this  par- 
ticular cow  then  in  his  possession.  The  difficulty  is  that  the 
plaintiff  did  not  rely  on  such  indicia.  If  relying  on  the  agency 
he  had  purchased  the  cow  as  the  property  of  the  defendant  the 
latter  might  be  estopped.  If  not  knowing  of  the  agency  but 
knowing  that  Franklin  was  buying  and  selling  cows  he  had 
made  the  purchase  in  question  there  might  be  an  estoppel. 
But  knowing  of  the  agency  and  not  relying  thereon  he  has  not 
been  misled  or  prejudiced.    His  knowledge  that  Franklin  was 
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selling  cows  for  the  defendant  instead  of  misleading  him  should 
have  put  him  on  his  guard  and  made  him  more  wary  when 
Franklin  told  him  this  particular  cow  was  his  own.  By  that 
statement  Franklin  in  effect  told  him  that  he  was  not  making 
the  sale  by  any  authority  derived  from  the  defendant.  And 
that  was  the  statement  on  which  the  plaintiff  reUed  and  acted. 
No  element  cf  estoppel,  therefore,  exists. 

The  case  is  not  distinguishable  in  any  material  respect  from 
Sage  v.  Shepard  &  Morse  Lumber  Company  (4  App,  Div.  290; 
affd.,  on  opinion  below,  158  N.  Y.  672). 

On  the  findings  and  tlie  testimony  of  the  plaintiff  the 
defendant  is  entitled  to  judgment. 

The  judgment  should  be  reversed  and  the  complaint  dis- 
missed, with  costs. 

All  concur. 

Judgment  reversed  and  complaint  dismissed,  with  costs. 


Before  State  Industkial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Ruby  Gale,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v. 
James  W.  Mxjnro,  Employer  and  Non-Insurer,  Appellant. 

Third  I>epartnieiit,  November  10,  1923. 

Workznen'8  Compensation  Law  —  injury  to  enxployee  operating 
multigraph  —  failure  to  prove  that  injury  arose  out  of  employ- 
ment. 

Award  made  to  an  employee  who  claimed  to  have  cut  her  finger  on  a 
multigraphing  machine,  with  resulting  loss  of  the  finger  and  injury  to 
the  hand,  reversed  upon  the  ground  that  the  evidence  fails  to  establiah 
that  the  injury  arose  out  of  the  employment. 

John  M.  ICelloog,  P.  J.,  dissents. 

Appeal  by  the  defendant,  James  W.  Munro,  from  a  decision 
and  award  of  the  State  Industrial  Commission^  made  on  the 
29th  day  of  August,  1919,  and  entered  in  the  office  of  said 
Commission. 

App.  Div.— Vol.  CXCIII.        36 
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Henry  J.  KirnhaU,  for  the  appellant. 

Charles  D.  Newton,  Attorney-General  [E.  (7.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondjents. 

Cochrane,  J.: 

The  employer  was  conducting  an  advertising  business  in 
an  office  fifteen  feet  square  divided  by  a  partition.  He  used 
in  such  business  a  multigraphing  machine  and  a  tj^pewriting 
machine.  The  claimant  was  his  only  «nployee  and  she 
operated  both  naachines.  She  was  twenty-three  years  old. 
On  February  22,  1919,  while  using  the  multigraphing  machine 
she  cut  the  end  of  the  second  finger  of  her  left  hand.  The 
following  day  the  finger  showed  signs  of  infection  and  was 
ultimately  amputated  and  the  hand  otherwise  affected.  The 
State  Industrial  Commission  has  foimd  that  because  the 
employer  used  a  multigraphing  nxachine  he  was  engaged  in 
the  printing  business  (Workmen's  Compensation  Law,  §  2, 
group  40,  as  amd.  by  Laws  of  1917,  chap.  705)  and  has  accord- 
ingly awarded  compensation  to  the  claimant  for  partial  loss 
of  the  use  of  the  hand.  As  I  view  the  case  it  is  unnecessary 
to  determine  whether  the  employer  was  in  the  printing  business 
within  the  meaning  of  the  statute. 

The  award  must  be  reversed  because  the  evidence  fails  to 
establish  that  the  injury  arose  out  of  the  employment. 
(Workmen's  Compensation  Law,  §  10;  Id.  §  3,  subd.  7, 
as  amd.  by  Laws  of  1917,  chap.  705.)  The  finding  of 
the  Commission  is  that  the  claimant  cut  her  finger  on  the 
multigraphing  machine.  This  finding  is  unsupported  by 
evidence.  The  employer  was  absent  at  the  time  and  no  one 
witnessed  thor  accident.  The  entire  testimony  of  the  claim- 
ant on  this  point  is  as  follows:  "  Q.  Now  just  describe 
to  the  Commissioner  what  happened  and  just  exactly  how 
you  hurt  or  cut  your  finger,  what  there  was  to  it?  A,  I  was 
working  around  the  machine,  cujb  was  so  slight  I  did  not  pay 
any  attention.  When  I  got  up  Sunday  morning  I  told  my 
mother  I  hurt  my  finger.  It  was  sore,  I  went  to  doctor, 
had  blood  poisoning.  Q.  What  part  of  the  machine  was  it? 
A.  Around  the  segment  there.  *  *  *  Q.  Would  you  be 
able,  if  the  machine  were  brought  here,  to  point  out  on  what 
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part  of  the  machine  you  injured  your  finger?    A.  No,  I  can't 
tell  that.    I  don't  really  know  where  I  did  hurt  it.    Q.  You 
don't  really  know  you  hurt  it   on   the  machine?    A.  No. 
Q.  Didn't  you  tell  me  you  hurt  it  on  the  segment?    A.  Down 
around  the  segment  I  said.     Q.  So  if  we  brought  the  machine 
into  court  here,  you  would  not  be  able  to  show  where  you  hurt 
your  finger?    A.  No,  I  don't  think  I  could.    Q.  How  soon 
did  you  leave  the  office  after  you  got  this  cut?    A.  I  worked 
until   noon.    Q.  Did   it   bleed?    A.  Not   much.    Q.  Did   it 
bleed  any?    A.  Yes,  some.    I  didn't  pay  any  attention  it 
was  so  slight."    Although  the  claimant  cut  her  finger  while 
operating  the  multigraphing  machine  in  the  course  of  her 
employment  she  is  imable  to  say  how  she  hurt  it  or  even  that 
she  hurt  it  on  the  machine.    A  cut  so  slight  as  not  to  arrest 
the  attention  of  its  victim  and  the  origin  of  which  she  is  unable 
to  indicate  cannot  be  said  to  have  been  caused  by  a  naachine 
on  which  she  was  at  the  time  working.    Furthermore  the 
evidence  is  that  the  multigraphing  machine  had  no  sharp 
edges  nor  any  place  where  an  operator  could  cut  himself. 
This  evidence  is  uncontradicted  although  if  incorrect  it  was 
susceptible  of  contradiction  by  the  claimant  herself.     She  had 
several  interviews  with  her  employer  after  the  accident  con- 
cerning the  condition  of  her  hand  but  admits  that  she  never 
claimed  to  him  that  she  injured  it  on  the  naachine.     From 
her  testimony  it  does  not  appear  that  she  ever  made  such 
claom  to  any  person.     She  did  not  even  so  state  in  her  claim 
for  compensation  filed  with  the  Conunission.     It  has  been  so 
frequently  held  that  the  burden  of  proof  is  on  the  claimant 
in  these  proceedings  as  to  render  superfluous  the  citation  of 
authorities  to  that  effect.     The  nature  -of  some  injuries  is 
such  as  to  indicate  their  origin  but  that  is  not  true  of  a  slight 
cut  or  scratch  on  the  finger  which  may  have  occurred  in 
various  ways.     In  my  opinion  it  cannot  be  held  on  the  evidence 
produced  that  this  accident  arose  out  of  the  employment. 
The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting. 

Award  reversed  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Charles  W.  Ferst,  Respondent, 
fpr  Compensation  under  the  Workmen's  Compensation 
Law,  V.  Dictograph  Products  Corporation,  Employer, 
and  iETNA  Life  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  aUeged  injury  to  ear  from  testing 
dictographs  —  faUure  to  prove  that  ailment  was  so  caused  — 
award  reversed. 

Where  on  appeal  from  an  award  made  by  the  State  Industrial  Commission 
to  an  employee  for  temporary  deafness,  allied  to  have  been  caused  from, 
the  testing  of  motor  dictographs,  the  evidence  merely  showed  that  the 
claimant  suffered  a  discharge  from  his  ears  without  injury  to  the  drum 
thereof  and  there  was  no  proof  that  the  trouble  was  caused  by  the 
dictograph  rather  than  by  independent  natural  causes,  the  award  should 
.be  reversed. 

Appeal  by  the  defendants,  Dictograph  Products  Corpora- 
tion and  another,  from  a  decision  and  award  of  the  State 
Industrial  Commission,  made  and  entered  in  the  oflice  of  Uie 
said  Commission  on  the  14th  day  of  April,  1920. 

James  B.  Henney  [William  H.  Foster  of  counsel],  for  the 
appellants. 

Charles  D,  Newton^  Attorney-General  [E.  C.  Aiken,  Deputy 

Attorney-General,  of  counsel],  for  the  respondents. 

• 

Cochrane,  J.: 

The  work  of  the  claimant  was  to  assemble  and  test  motor 
dictographs  which  were  manufactured  by  his  employer.  The 
testing  was  done  by  speaking  into  a  transmitter  and  receiving 
the  sound  from  an  ear  piece.  The  Commission  finds  that 
the  claimant's  ears  "  were  subjected  to  an  extra  hazard  caused 
by  the  strong  vibratory  sound  waves  continuously  striking  his 
ear  drum,"  and  that  ^'  on  January  24,  1920,  while  engaged 
in  the  regular  course  of  his  employment  he  felt  a  snap  in  his 
left  ear  after  which  there  unmediately  issued  therefrom  blood 
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and  matter  which  caused  elaunant  to  su£fer  from  temporary 
deafness  in  both  ears."  The  claimant  had  been  engaged  in 
this  work  about  three  weeks  when  his  right  ear  began  to 
trouble  him  with  pains  and  temporary  deafness.  He  thereafter 
received  the  sounds  of  the  dictograph  with  his  left  ear  instead 
of  his  right  ear.  After  thus  continuing  his  work  about  one  ^ 
week  he  suddenly  felt  sharp  pains  in  the  left  ear  and  found 
it  bleeding  freely.  He  says  that  he  held  the  receiver  about 
one  foot  from  his  ear  and  never  held  it  close  to  his  ear.  He 
further  testifies  that  it  was  his  "  belief  that  the  continual 
wear  of  the  ear  vibrations  on  the  ear  caused  the  irritation 
and  final  swelling  and  the  bleeding.''  He  tested  about  thirty 
or  forty  dictographs  each  day  and  had  never  had  any  previous 
diflSculty  with  his  ears.  Claimant  was  the  only  witness  before 
the  Commission.  He  received  medical  treatment  but  no 
medical  evidence  was  offered.  The  medical  adviser  of  the 
Commission  reported  after  examination  that  the  left  ear  from 
which  blood  and  other  substance  was  discharged  showed  no 
evidence  of  injury  to  the  drum;  that  the  right  ear  showed 
evidence  of  a  slight  retraction  and  some  fibrous  band  over 
the  left  upper  half  of  the  drum;  that  there  was  good  hearing 
in  both  ears  with  slight  diminished  hearing  in  the  right  ear 
as  compared  with  the  left;  and  that  the  elaunant  was  able 
to  continue  his  usual  vocation. 

In  Matter  of  Woodruff  v.  Howes  Construction  Company 
(228  N.  Y.  276)  the  claimant,  who  was  a  carpenter,  had  a 
frog  felon  on  his  hand  which  it  was  claimed  was  developed 
by  the  constant  use  of  a  screwdriver  bruising  the  palm  of 
the  hand.  In  that  case  as  in  this  the  claimant  testified  to 
his  belief  that  the  injury  came  from  the  work  in  which  he  was 
engaged  and  that  the  pain  had  existed  several  days.  It  was 
held  that  the  testimony  was  insufficient  to  establish  an  accident 
and  an  award  in  favor  of  the  claimant  was  reversed. 

No  causal  relation  has  been  estabUshed  between  the  work 
performed  by  the  claimant  and  his  injury.  It  may  have 
resulted  from  natural  causes  entirely  independent  of  his  work. 
The  hiatus  between  cause  and  effect  has  not  been  bridged. 
In  the  absence  of  all  proof  on  the  subject  the  Commission 
was  not  jxistUied  in  finding  that  the  disease  of  the  ears  was 
the  result  of  vibrations  caused  by  the  dictographs.    No  effort 
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was  made  to  prove  that  the  vibrations  could  have  caused 
such  a  result.  It  would  seem  that  the  physiciaas  who  examined 
claimant  and  prescribed  for  him  could  supply  the  necessary 
evidence  if  his  theory  of  an  accident  is  correct.  Under  the 
authority  of  the  Woodruff  Case  (supra)  and  Cavalier  v.  Chevrolet 
Motor  Co.  of  New  York,  Inc.  (189  App.  Div.  412)  this  award  is 
not  sustained  by  the  evidence. 

The  award  should  be  reversed  and  the  matter  remitted  to 
the  Commission. 

All  concur. 

Award  reversed  and  matter  remitted  to  the  Commission. 


Helen  Reade,  Appellant,  v.  William  J.  Halpin  and  The 
Society  of  the  Sisters  of  St.  Joseph  op  the  City  op 
Troy,  Respondents,  Impleaded  with  Freeman  H.  Munson, 
Defendant. 

Third  Department,  November  10,  1920. 

SSaliciouB  prosecution  —  complaint  aUeging  that  lunacy  proceedings 
were  maliciously  prosecuted  —  certificates  of  physicians  based  on 
false  information  furnished  by  defendants  —  affidavits  may  not 
be  used  on  motion  for  judgment  on  pleadings  —  joint  tort  feasors 
—  when  verdict  in  favor  ot  one  defendant  does  not  exonerate 
others.  -  .      .  -  •.         r^pr.  -^'^-r 

A  complaint  which  in  substance  alleges  that  the  defendants  maliciously 
conspired  to  have  the  plaintiff  committed  to  an  insane  asylum  and  for 
that  purpose  commenoed  and  prosecuted  lunacy  proceedings  against  the 
plaintiff  under  article  4  of  the  Insanity  Law  which  resulted  in  a  decision 
in  favor  of  the  plaintiff  and  the  dismissal  of  said  proceedings,  states  a 
cause  of  action  for  malicious  prosecution.  -  .  .    • 

Although  the  malicious  prosecution  of  a  civil  action  does  not  ordinarily  give 
rise  to  an  action  to  the  person  maliciously  prosecuted,  lunacy  proceedings 
are  not  in  the  nature  of  a  civil  action  to  redress  an  individual  wrong  but 
in  their  consequences  more  nearly  resemble  a  criminal  prosecution. 

The  maintenance  of  such  action  for  malicious  prosecution  is  not  barred 
on  the  theorj'^  that  defendants  had  probable  cause  by  the  fact  that  qualified 
medical  examiners  certified  to  the  lunacy  of  the  plaintiff  if  in  fact  they 
acted  on  false  and  fraudulent  information  furnished  by  the  defendants. 

On  a  motion  for.  judgment  on  the  pleadings  affidavits  showing  proceedings 
in  an  action  subsequent  to  joinder  of  i99ue  oaimot  be  considered. 
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A  former  verdict  in  favor  of  one  of  the  defendants,  who  was  superintendent 
of  the  county  poor,  does  not  exonerate  the  other  defendants  who  instigated 
the  lunacy  prooeedings,  and  the  rule  that  the  exoneration  of  one  oi  several 
tort  feasors  responsible  for  the  same  tort  exonerates  the  others  does 
not  apply. 

Appeal  by  the  plaintiflF,  Helen  Reade,  from  a  judgment  of 
the-  Supreme  Court  in  favor  of  the  defendants,  William  J. 
Halpin  and  another,  entered  in  the  office  of  the  clerk  of  the 
county  of  Rensselaer  on  the  11th  day  of  May,  1920,  pursuant 
to  an  order  made  at  the  Albany  Special  Term  and  entered  in 
said  clerk's  office  on  the  same  day,  dismissing  the  complaint 
as  against  the  above-named  defendants  on  the  ground  that 
said  complaint  as  to  the  said  defendants  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  also  from  the 
order,  upon  which  said  judgment  was  entered,  granting  defend- 
ants' motion  for  judgment  on  the  pleadings  in  favor  of  said 
defendants  and  directing  that  said  defendants  have  judgment 
dismissing  the  complaint  on  the  ground  aforesaid. 

The  complaint  was  dismissed  upon  the  merits  as  to  the 
defendant  Freeman  H.  Munson  by  a  judgment  entered  in 
the  office  of  the  clerk  of  the  county  of  Rensselaer  on  the  31st 
day  of  May,  1917.  The  opinion  of  the  Special  Term  is 
reported  in  Reade  v.  Halpin  (111  Misc.  Rep.  675). 

The  plaintiff  alleges  in  her  complaint  that  the  defendant, 
The  Society  of  the  Sisters  of  St.  Joseph  of  the  City  of  Troy, 
is  a  domestic  corporation  in  the  county  of  Rensselaer;  that 
she  entered  its  convent  known  as  St.  Joseph's  Convent  and 
became  a  nun  and  a  member  of  said  defendant  society;  that 
the  defendant  Munson  was  the  superintendent  of  the  poor 
of  said  county;  that  the  defendant  Halpin  was  the  priest 
acting  as  chaplain  at  the  said  convent  of  the  defendant  society; 
that  the  defendants  maliciously  conspired  to  have  the  plaintiff 
committed  to  an  insane  asylum;  that  the  defendant  Munson 
without  knowledge  of  the  facts  but  relying  upon  false  informa- 
tion given  him  by  the  other  defendants  and  known  by  them 
to  be  false  and  maliciously  furnished  by  them  to  be  used  by 
him  for  the  purpose  of  commencing  a  lunacy  proceeding 
against  this  plaintiff,  verified  a  petition  for  that  purpose; 
that  the  defendant  Halpin  furnished  false  information  to  two, 
physicians  who  examined  plaintiff  in  such  lunacy  proceeding 
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which  infonnation  was  known  to  the  said  Halpin  and  to  the 
said  society  to  be  false  and  untrue^  but  notwithstanding  the 
said  society  wrongfully  and  maliciously  prosecuted  ^aid  lunacy 
proceeding  with  intent  to  injure  the  plaintiff;  that  said  petition 
of  the  defendant  Munson  and  the  certificate  of  lunacy  of  said 
physicians  including  the  information  furnished  them  by  the 
defendant  Halpin  were  presented  to  the  county  judge  of 
Rensselaer  county  and  a  hearing  had  before  him  and  plaintiff 
was  examined  and  cross-examined  therein;  that  none  of  flie 
defendants  had  reasonable  grounds  to  beheve  that  the  plaintiff 
was  then  insane  and  that  the  defendants  Halpin  and  the  said 
society  knew  that  the  plaintiff  was  sane  and  so  treated  and 
regarded  her;  that  said  proceeding  resulted  in  a  decision  in 
favor  of  the  plaintiff  and  said  petition  was  dismissed  and 
plaintiff  declared  to  be  sane;  that  said  malicious  acts  of  the 
defendants  have  injured  the  plaintiff  in  her  standing  and 
reputation  as  a  member  of  said  society  and  in  the  community 
where  she  resides  and  have  deprived  her  of  her  means  of  sup- 
port and  of  the  only  home  which  she  had  known  for  many 
years  and  of  the  society  of  her  natural  friends  and  religious 
associates  and  have  rendered  it  almost  impossible  for  her  to 
obtain  employment  in  any  capacity. 

The  defendants  Halpin  and  the  society  having  answered 
the  complaint  moved  for  judgment  on  the  pleadings  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  motion  was  granted,  and 
from  the  order  grantiing  such  motion  and  judgment  entered 
thereon  the  plaintiff  appeals. 

James  Farrell,  for  the  appellant. 

Thomas  S.  Fagan^  for  the  respondents. 

Cochrane,  J.: 

The  complaint  contains  all  the  elements  of  an  action  for 
malicious  prosecution,  providing  a  proceeding  for  the  commit- 
ment of  an  insane  person  under  article  4  of  the  Insanity  Law 
may  constitute  the  basis  for  such  action.  It  has  been  held 
in  this  State  that  an  action  cannot  be  maintained  for  the 
malicious  prosecution  of  an  ordinary  civil  action  where  the 
person  or  property  of  the  defendant  in  that  action  is  not 
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interfered  with  by  order  of  arrest,  warrant  of  attachment  or 
otherwise.     {Paul  v.  Fargo,  84  App.  Div.  9;   Breckheimer  v. 
Loew,   168  id.   956.)    There  is  an  irreconcilable  conflict  of 
authorities  in  the  various  jurisdictions  in  respect  to  thejq[uestion 
decided  in  those  cases.     No  authority,  however,  to  which 
our  attention  has  been  called  holds  that  an  insanity  proceeding 
as  above  indicated  may  not  constitute  the  foundation  of  an 
action  for  malicious  prosecution.    The  cases  cited  are  not 
applicable  to  such  a  proceeding.    It  is  not  an  "  ordinary 
civil  action  "  as  were  those  cases.    In  respect  to  its  relation 
to  an  action  for  malicious  prosecution  it  much  more  closely 
in  its  characteristics  resembles  the  characteristics  of  a  criminal 
action.    It  is  not  instituted  for  the  enforcement  of  an  indi- 
vidual right  or  the  redress  of  an  individual  wrong.    The 
person  who  institutes  it  has  nothing  personally  to  gain  or 
lose  and  if  acting  in  good  faith  his  sole  piupose  is  the  protection 
of  the  alleged  limatic  and  the  protection  of  society.    In  its 
consequences  it  may  be  more  serious  than  a  criminal  prosecution. 
It  seeks  nothing  less  than  the  incarceration  of  the  individual 
proceeded  against.    The  reasons  which  have  been  deemed 
controlUng  in  those  cases  which  hold  that  a  civil  action  mali- 
ciously prosecuted  does  not  give  a  cause  of  action  to  the  person 
thus  maliciously  prosecuted  do   not  exist  in  respect  to  a 
proceeding  under  the  Insanity  Law.    Even  the  meager  com- 
pensation of  costs  recovered  by  a  successful  defendant  in  a 
civil  action,  which  circumstance  is  sometimes  given  as  a  reason 
why  a  civil  action  maliciously  prosecuted  cannot  be  made 
the  basis  of  another  action,  is  not  available  under  that  law. 
In  the  absence  of  any  authority  holding  that  this  action  may 
not  be  maintained  we  think  it  should  be  held  that  the  principles 
applicable  to  a  malicious  criminal  prosecution  apply  here  and 
that  the  complaint  accordingly  states  a  cause  of  action. 

It  is  suggested  that  it  appears  on  the  face  of  the  complaint 
that  two  qualified  medical  examiners  certified  to  the  lunacy 
of  the  plaintiff  and  that,  therefore,  the  defendants  had  probable 
cause  to  believe  she  was  insane.  That  might  be  so  if  they 
had  acted  solely  on  the  strength  of  such  certificate.  But  it 
apx)ears  from  the  complaint  that  the  certificate  itself  of  these 
lunacy  examiners  consists  partly  of  false  information  fraudu- 
lently furnished  by  the  defendant  Halpin  with  the  knowledge 
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of  the  defendant  society  and  such  certificate  was  required  to 
be  accompanied  by  the  petition  of  the  defendant  Munson 
(Insanity  Law,  §  80)  which  was  based  on  false  information 
given  by  said  defendant  Halpin  and  known  by  him  and  the 
defendant  society*  to  be  untrue.  It  cannot  be  determined  from 
the  complaint  that  the  medical  examiners  would  have  certified 
that  the  plaintiff  was  insane  except  for  the  false  information 
designedly  given  them  by  the  defendants.  If  the  complaint 
is  true  they  were  at  least  partly  responsible  for  the  certificate 
of  lunacy  which  was  in  fact  false.  It  is  expressly  alleged  in 
the  complaint  that  they  *'  knew  that  the  plaintiff  was  then 
sane  and  so  treated  and  regarded  her."  It  was  decided  in 
the  lunacy  proceeding  that  the  certificate  of  the  medical 
examiners  was  false  and  the  meaning  of  the  complaint,  therefore, 
is  that  the  defendants,  knowing  the  plaintiff  to  be  sane,  must 
have  known  that  the  certificate  was  false  and  helped  to  make 
it  false. 

Affidavits  were  presented  on  the  motion  showing  the 
proceedings  subsequent  to  the  joinder  of  issue  and  that  there 
had  been  two  trials  of  this  action  at  one  of  which  a  verdict 
in  favor  of  the  defendant  Munson  was  rendered  and  at  both 
of  which  the  jury  disagreed  as  to  the  other  defendants.  There 
is  no  authority  for  the  use  of  affidavits  on  a  motion  of  this 
kind  which  is  based  solely  on  the  pleadings.  If  we  were  at 
liberty,  however,  to  consider  the  fact  that  the  defendant 
Munson  had  been  exonerated  it  would  not  change  our  decision. 
One  of  several  defendants  may  be  liable  in  an  action  of  this 
nature.  A  verdict  in  favor  of  the  defendant  Munson  is  not 
inconsistent  with  a  verdict  against  the  others,  and  those 
authorities  which  hold  that  the  exoneration  of  one  of  seyend 
tort  feasors  responsible  for  the  same  tort  exonerates  the 
others  when  the  one  exonerated  was  primarily  responsible 
have  no  appUcation  to  the  present  case. 

The  judgment  and  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs. 

All  concur;  Kilet,  J.,  in  result. 

Judgment  and  order  reversed,  with  ten  dollars  costs  and 
disbunements,  and  motion  denied,  with  ten  dollars  costs. 
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Before  State  Industrial  Commission,  Respondent.         •. 

In  the  Matter  of  the  Claim  of  E^atbdqrine  Anthus, 
Respondent,  for  Compensation  imder  the  Workmen's 
Compensation  Law  on  Behalf  of  Herself  and  Infant  Son 
for  the  Death  of  Paul  Anthus,  v.  The  Rail  Joint  Company, 
Employer,  and  American  Mutual  Liability  Insurance 
Company,  Insurance  Carrier,  Appellants. 

Third  Department,  November  10.  1920. 

Workmen's  GompenBation  Law  —  principal  and  agent  —  admissions 
by  clerk  of  corporation  as  to  cause  of  accident  —  admission  based 
on  hearsay  —  awaxd  affirmed. 

A  oorporation  whioh  has  empowered  one  of  its  elerks  to  rei)ort  acoidonts 
to  employees  is  bound  by  an  admission  contained  in  a  report  which  was 
si^ed  by  said  clerk  in  the  name  of  the  superintendent  of  the  corporation. 

Such  admission  as  to  the  cause  of  the  accident  to  the  employee  is  binding 
upon  the  corporation,  although  the  basis  of  the  report  was  the  declarations 
of  the  employee,  for  an  admission  of  a  party  out  of  court  is  admissible 
as  an  exception  to  the  hearsay  rule  and  its  competency  or  relevancy 
cannot  be  affected  by  the  question  whether  the  party  maidng  it  had 
personal  knowledge  or  merely  information  as  to  the  facts  admitted. 

Award  made  by  the  Industrial  Commission  to  the  dependents  of  a  decedent, 
who  developed  blood  poisoning  by  injuring  his  foot  while  moving  iron 
bars,  affirmed. 

Appeal  by  the  defendants,  The  Rail  Joint  Company  and 
another,  frona  decisions  and  awards  of  the  State  Industrial 
Ck>inini8sion,  made  on  the  16th  and  30th  days  of  March,  1920, 
and  on  the  10th  day  of  May,  1920,  and  entered  in  the  office 
of  said  Commission. 

Clarence  B.  Tippetl,  for  the  appellants. 

Charles  D.  Netvton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

H.  T.  Kellogg,  J.: 

The  deceased  employee  died  as  the  result  of  an  infection 
received  through  an  opening  in  his  right  foot  which  was  caused 
by  a  tra\miatic  injury.    On  the  day  when  he  last  worked  for 
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his  employer  he  was  engaged  with  an  iron  bar  in  moving 
steel  billets  in  a  railway  car.     It  is  claimed  that  he  received 
the  injury  which  caused  the  infection  by  the  falling  of  the 
bar  or  a  billet  upon  his  foot.    In  support  of  the  claim  a  state- 
ment made  in  the  employer's  first  report  of  injury  is  urged, 
which  reads  as  follows:    "  Describe  in  full  how  the  accident 
occurred:    Unloading  billets  in  yard  and  one  of  the  biUets 
scratched  his  foot.    He  had  the  doctor  on  Simday  Dec.  14th, 
and  reported  the  accident  on  Monday  the  15th.    Doctor  found 
blood  poisoning  and  had  man  sent  to  the  Troy  Hospital." 
The  report  is  subscribed  as  follows:   "  Rail  Joint  Company. 
Signed  W.  J.  Bradley,  Official  Title:   Superintendent."     The 
subscription  was  not  made  in  the  handwriting  of  W.  J.  Bradley, 
but  was  in  fact  written  by  Mary  B.  Brody,  a  clerk  and  sten- 
ographer in  the  employment  of  the  Rail  Joint  Company. 
She  testified  as  follows:   *'  Q.  Have  you  charge  of  reporting 
all  accidents  sustained  by  employees  of  the  company?    A.  Yes, 
sir.    Q.  Did  you  make  out  the  accident  report  in  this  case 
to  which  I  refer  you?    A.  Yes,  sir.    Q.  That  is  signed  by 
W.  J.  Bradley;    is  that  Mr.  Bradley's  agnatiu^?    A.  No, 
that  is  my  signature.    Q.  Therefore,  Mr.  Bradley  had  no 
knowledge  of  this  report?    A.  No,  sir."    Her  assertion  that 
she  had  charge  of  reporting  all  accidents  was  not  contradicted 
by  any  officer  of  the  company.    The  statement  which  Miss 
Brody  gave  must,  therefore,  be  regarded  as  an  admission  of 
a  fact  of  liabiUty  made  by  the  employer  itself  through  an 
authorized  agent.      It  cannot  matter  that  the  bases  of  her 
statement  were  the  declarations  of  the  deceased.    Since  an 
admission  of  a  party  made  out  of  court  is  in  itself  hearsay, 
receivable  in  evidence  under  a  definitely  recognized  exception 
to  the  hearsay  rule,  its  competency  or  relevancy  cannot  be 
affected  by  the  question  whether  the  party  making  it  had 
personal  knowledge  or  merely  information  as    to  the  fact 
admitted.    In  other  words,  the  law  does  pot  distinguish  for 
the  pmposes  of  admissibility  and  relevancy  between  hearsay 
statements  based  on  knowledge  and  hearsay  statements  based 
on  other  hearsay.     In  this  case,  therefore,  we  have  common- 
law  evidence  of  the  occurrence  of  an  accident  in  the  course 
of    an  employment  which    arose    therefrom,   and   are  not 
compelled  to  rely  solely  upon  the  state  n^nts  of  the  deceased 
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person  himself  as  to  the  cause  of  his  injury.    We  think, 
therefore,  that  the  Commission  was  justified  in  making  the 
award. 
The  award  should  be  affirmed. 

Award  imanimously  affirmed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Maria  Francisco,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law 
for  the  Death  of  Her  Husband,  William  Francisco,  v. 
Oakland  Golf  Club,  Employer,  and  Standard  Accident 
Insurance  Company  of  Detroit,  Michigan,  Insurance 
Carrier,  Appellants. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  when  Incorporated  golf  club  not 
engaged  in  business  for  pecuniary  gain  —  when  such  corporation 
not  liable  under  statute  for  death  of  person  employed  as  cook. 

A  golf  dab  inoorporated  under  the  Membership  Corporations  Law,  which 
is  maintained  exclusively  for  social  purposes  and  distributes  no  dividends 
to  its  members,  is  not  carrying  on  a  business  for  pecuniary  gain  within 
the  meaning  of  subdivision  5  of  section  3  of  the  Workmen's  Compensation 
Law,  and  henoe  is  not  liable  under  said  law  for  the  death  of  a  cook,  caused 
by  the  explosion  of  an  alcohol  stove  in  the  kitchen  of  a  restaurant  main- 
tained by  it. 

Appeal  by  the  defendants,  Oakland  Golf  Club  and  another, 
from  a  decision  and  award  of  the  State  Industrial  Commission, 
made  on  the  5th  day  of  January,  1920,  and  entered  in  the 
office  of  said  Commission. 

Neile  F.  Towner,  for  the  appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

H.  T.  Kellogg,  J.: 

The  deceased  employee  was  a  cook  in  the  employment  of 
a  membership  corporation  known  as  the  Oakland  Golf  Club, 
which  was  in  possession  of  a  golf  course  and  club  hous3  the 
use  of  which  was  free  to  all  members.    In  the  club  house  a 
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restaurant  was  maintained  on  the  a  la  carte  plan  for  members 
and  their  guests.  While  the  deceased  was  at  work  cooking 
a  chicken  in  the  kitchen  of  the  restaurant  he  was  fatally 
burned  by  the  explosion  of  an  alcohol  stove.  The  club  was 
maintained  exclusively  for  social  purposes  and  to  provide 
members  with  opportunities  to  engage  in  the  game  of  golf  and 
other  outdoor  sports.  It  was  supported  by  annual  dues 
paid  by  members,  and  was  not  engaged  in  any  business  enter- 
prise whatsoever.  Even  its  restaurant,  which  waff  operated 
to  promote  the  social  activities  of  the  club,  was  so  conducted 
that  its  yearly  disbursements  for  maintenance  exceeded  its 
yearly  receipts.  No  dividends  were  distributed  by  the  club 
to  its  members,  nor  was  it  within  the  contemplation  of  its 
organizers  or  members  that  dividends  should  ever  be  paid. 
It  is  entirely  clear,  therefore,  that  the  deceased  employee  was 
not  employed  in  a  trade,  business  or  occupation  carried  on 
by  his  employer  for  pecuniary  gain  within  the  meaning  of 
subdivision  5  of  section  3  of  the  Workmen's  Compensation 
Law.^  An  award  for  his  death,  therefore,  should  not  have 
been  made. 
The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur. 

Award  reversed  and  claim  dismissed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Anna  Greenberg,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  Her  Husband,  Alexander  Greenberg,  v. 
Max  Greenberg,  Employer,  and  ^Etna  Life  Insurance 
Company,  Insurance  Carrier,  Appellants. 

Third  Department,-  November  10,  1920. 

Workmen's  Compensation  Law  —  failure  of  Industrial  Commission 
to  determine  material  question  of  fact  —  award  reversed. 

Where  the  State  Industrial  Commission  fails  to  determine  the  question 
whether  an  employee  who  was  crushed  and  killed  by  an  elevator  was 
at  the  time  attempting  to  run  the  elevator  against  orders  or  whether 
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the  operating  nux-lianisin  of  the  elevator  became  caught  in  the  materials 
which  wore  being  loaded  the/eon,  an  award  will  be  reversed  and  the 
claim  remitted  to  the  Commission  for  further  action. 

Appeal  by  the  defendants,  Max  Greenberg  and  another, 
from  a  decision  and  award  of  the  State  Industrial  Commission, 
made  and  entered  in  the  office  of  said  Commission  on  the 
15th  day  of  April,  1920. 

James  B.  Henney  [William  H.  Foster  of  counsel],  for  the 
appellants. 

Charles  D.  NewUm,  Attorney-General  [E.  C.  Aiken^  Difijmty 
Attorney-General,  of  counsel],  for  the  respondents. 

H,  T.  Kellogg,  J.: 

The  employer  was  a  boss  painter  who  had  a  job  to  paint 
the  hallways  in  an  apartment  house.  The  deceased  was  one 
of  three  employees  employed  to  execute  the  job.  For  the 
use  of  the  tenants  an  elevator  was  maintained  in  the  building. 
It  was  the  practice  of  the  painters  to  carry  thedr  ladders, 
canvases  and  paint  pots  into  the  elevator  every  night  in 
order  to  be  taken  to  the  cellar  where  they  might  store  them 
imtil  morning.  At  the  close  of  the  day  of  the  accident  the 
deceased  with  one  Steinberg  carried  a  load  of  articles  to  the 
elevator.  Steinberg  entered  first  and  when  depositing  his 
load  in  the  comer  felt  the  elevator  move  upwards.  He  turned 
around  and  saw  the  deceased  near  the  elevator  switch  appa- 
rently partly  in  the  doorway  and  partly  in  the  elevator. 
When  the  elevator  reached  the  floor  above  the  deceased  was 
struck  by  the  ceiling  and  killed.  It  is  not  known  whether  the 
deceased  attempted  to  start  the  elevator  or  whether  the 
mechanism  was  so  jarred  or  struck  that  it  automatically  began 
to  operate.  It  required  a  turn  and  a  half  of  a  large  wheel  to 
start  the  mechanism,  so  that  it  was  at  least  highly  improbable 
that  any  blow  could  accidentally  have  been  struck  which 
would  have  caused  the  necessary  revolutions.  On  the  other 
hand,  if  the  deceased  had  started  to  operate  the  elevator  he 
was  acting  outside  the  scope  of  his  employment.  It  was  not 
known  to  his  employer  that  he  had  ever  tried  to  operate  it 
until  noon  of  the  day  in  question  when  his  employer  rebuked 
him  and  forbade  his  doing  so  again.    He  had  run  it  a  few 
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times  before,  but  had  not  made  it  a  practice,  nor  was  such  a 
practice  permitted.  The  Industrial  Commission  in  this 
dilemma  made  the  alternative  finding  that  "  the  said  elevator 
was  set  in  mcrtion  either  by  the  deceased  attempting  to  run 
the  same,  or  the  mechanism  of  the  same  having  gotten  caught 
in  the  large  sheets  of  canvas  that  were  being  taken  to  the 
upper  floors."  Having  made  no  decision  between  the  two 
alternatives  expressed  the  Commission  has  not  eliminated  the 
contingency  that  the  deceased  was  killed  by  running  the 
elevator  himself,  and  doing  that  which  he  was  not  only  not 
employed  to  do,  but  that  which  he  was  particularly  directed 
never  to  do.  We  express  no  opinion  as  to  whether  the  evidence 
would  bear  the  construction  that  the  elevator  started  auto- 
maticj^lly,  preferring  as  the  wiser  course  the  remission  of  the 
case  to  the  Commission  not  only  for  corrected  findings  but 
for  the  taking  of  further  proof,  if  the  same  appear  desirable. 

The  award  should  be  reversed  and  the  claim  remitted  to 
the  Industrial  Commission  for  further  action. 

All  concur. 

Award  reversed  and  matter  remitted  to  the  Concunissicn 
for  its  further  action. 


Charles    H.    Latham,    Appellant,    t^.    Louis    H.    Sheff, 

Respondent. 

Third  Department,  November  10,  1920. 

Bills  and  notes  —  proof  of  protest  —  presumption  arising  on  certifi- 
cate of  notary  —  right  of  defendant  to  contradict  presumption  — 
testimony  creating  issue  of  fact  —  judgment  for  defendant 
affirmed. 

In  an  aotion  by  an  indorser  of  a  negotiable  instrument  to  recover  agaiDurt 
a  prior  indorser  the  amount  which  the  plaintiff  was  compelled  to  pay 
upon  a  default  by  the  primary  debtor,  copies  of  certificates  of  protest 
and  of  due  service  thereof  by  mail  upon  the  defendant  at  his  place  of 
residence  which  were  certified  by  the  Acting  Comptroller  of  the  Currency 
of  the  United  States  to  be  true  copies  of  the  original  certifioat'OS  of  pro- 
test, are  properly  received  in  evidence  in  place  of  the  original  notices, 
and  by  virtue  of  section  923  of  the  Code  of  Civil  Procedure  become  pre* 
sumptive  evidence  of  the  facts  certified. 
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Such  oertiilqateft,  however,  are  not  conohisive  evidence  of  such  service  of 
notice  of  protest,  even  thoufirh  the  defendant  made  no  affidavit  of  non- 
service  of  notices  of  presentment  and  non-payment  pursuant  to  section 
923  of  the  Code  of  Civil  Procedure. 

Under  the  circumstances  aforesaid  the  defendant  may  testify  in  the  action 
that  he  did  not  receive  the  notices  claimed  to  have  been  sent  to  him  and 
this  is  competent  and  material  proof  that  the  notices  were  never  mailed, 
notwithstanding  the  certificate  of  protest.  Such  testimony  by  the  defend- 
ant raises  a  question  of  fact  to  be  determined  by  the  jury  or  the  trial 
justice  as  the  case  may  be. 

Where  the  trial  justice  in  a  case  tried  without  a  jury  found  as  a  fact  that 
the  defendant  did  not  receive  the  notices,  after  the  evidence  aforesaid, 
he  decided  a  fact  as  to  which  the  proof  was  diverse  and  as  the  decision 
is  sopported  by  the  proof,  a  judgment  for  the  defendant  will  be  affirmed. 

Appeal  by  the  plaintiflf,  Charles  H.  Latham,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Chenango  on  the  29th 
day  of  December,  1919,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Chenango  Trial  Term,  without  a  jury, 
dismissing  the  complaint. 

Hvbert  L.  Brovm,  for  the  appellant. 

WitUam  H.  Sullivan^  for  the  respondent. 

H.  T.  Kellogg,  J.: 

This  is  an  action  by  an  indorser  of  two  negotiable  instru- 
ments to  recover  from  a  prior  indorser  the  amount  which  the 
former  was  compelled  to  pay  upon  a  default  by  the  primary 
debtor.  The  question  involved  relates  to  the  service  of  a 
notice  of  protest  upon  the  defendant. 

It  IB  provided  in  section  923  of  the  Code  of  Civil  Procedure 
that  the  certificate  of  a  notary  public  of  the  service  upon  a 
party  to  a  note  or  bill  of  exchange  of  a  notice  of  its  presentment 
and  non-payment  is  "  presumptive  evidence"  of  the  facts 
certified,  unless  the  party  against  whom  it  is  off^:^  within 
ten  days  of  joinder  of  issue  has  served  upon  the  adverse  party 
an  affidavit  that  he  has  not  received  the  notice.  It  is  provided 
in  section  944  that "  a  copy  of  a  record  or  other  paper,  remaining 
in  a  department  of  the  government  of  the  United  States, 
is  evidence,  when  certified  by  the  head,  or  acting  chief  officer, 
App.Div.— VOL.CXCIII         37 
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for  the  time  being,  of  that  department."  In  this  case  no 
affidavit  of  the  non-service  of  notices  of  presentment  and 
non-payment  were  served  by  the  defendant  upon  the  plaintiff. 
Accordingly  the  plaintiff  was  permitted  to  introduce  copies 
of  two  certificates  of  protest  of  the  instruments  in  question, 
and  of  the  due  service  thereof  by  mail  upon  the  defendant  at 
liis  place  of  residence,  which  were  certified  by  the  Acting 
Comptroller  of  the  Currency  of  the  United  States  to  be  true 
copies  of  original  certificates  of  protest  filed  in  his  office.  The 
copies  were,  therefore,  properly  received  in  place  of  the  original 
notices,  and  had  the  same  effect  as  would  the  originals,  thereby 
becoming  "  presumptive  evidence "  of  the  facts  certified. 
They  were  not,  however,  conclusive  evidence  of  such  service. 
It  is  true  that  in  Cuming  v.  Roderick  (28  App.  Div.  253), 
a  case  in  which  a  defendant  testified  without  objection  that 
he  had  received  no  notice  of  protest,  the  decision  was  stated 
in  a  head  note  to  be  as  follows:  "  Held,  that,  by  permitting 
such  evidence  to  be  received  without  objection,  the  plaintiff 
waived  the  conclusiveness  which  the  notary's  certificate  would 
otherwise  have  had,  in  the  absence  of  service  of  the  affidavit 
required  by  the  statute."  There  was  no  word  in  the  opinion, 
and  no  fact  involved  in  the  decision  which  justified  the  state- 
ment that  a  certificate  of  protest  is  in  any  case  conclusive 
evidence.  The  statute  is  clear  that  such  evidence  is  merely 
presumptivej  that  is  to  say,  evidence  which  does  not  itself 
prove  service,  but  rather  gives  rise  to  a  presumption  by 
which  the  fact  of  service  may  be  assumed.  (Meise  v. 
Newman,  76  Hun,  341.)  Indeed,  the  law  is  now  such  that 
it  might  with  good  reason  be  claimed  that  upon  the  appear- 
ance of  proof  of  non-service  the  statutory  prestmiption 
entirely  disappears.  (Potts  v.  Pardee,  220  N.  Y.  431;  Rose  v. 
Balfe,  223  id.  481.)  In  the  Potts  case  McLaughlin,  J.,  said: 
"  The  presumption  growing  out  of  a  prima  facte  case,  however, 
remains  only  so  long  as  there  is  no  substantial  evidence  to  the 
contrary.  When  that  is  offered  the  presumption  disappears, 
and  unless  met  by  further  proof  th»e  is  nothing  to  justify  a 
finding  based  solely  upon  it."  It  is  not  necessary,  however, 
to  hold  in  this  case  that  the  presumptive  evidence  was 
wholly  destroyed  by  the  proof  which  the  defendant  gave. 
Nor  is  it  necessary  to  hold  that  the  testimony  given  by  the 
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notary  was  insufficient  to  impart  to  the  two  certificates  the 
character  of  conunon-law  proof.  We  have  a  case  in  which  the 
defendant  has  positively  testified  that  he  did  not  receive  the 
notices  claimed  to  have  been  sent  to  him.  This  was  competent 
and  material  proof  that  the  notices  were  never  mailed.  ( Union 
Bank  v.  Deshely  139  App.  Div.  218;  Oppenheimer  v.  Roberts, 
176  id.  424.)  In  the  first  case  it  was  said  that  "  proof  of  the 
non-receipt  of  the  notice  was  competent  on  the  question  of 
whether  there  had  ever  been  an  actual  mailing."  In  the 
Oppenheimer  case  it  was  said  that  evidence  of  the  mailing  of 
a  notice  of  protest  "  was  put  in  issue  by  the  defendant's 
testimony  that  he  did  not  receive  such  notice,  and  that  pre- 
sented a  question  of  fact  which  the  defendant  had  the  right 
to  have  the  jury  determine."  In  the  case  now  before  us 
the  defendant's  testimony  that  he  did  not  receive  the  notices 
made  an  issue  for  the  trial  justice.  That  issue  was  decided 
by  him  in  favor  of  the  defendant  by  his  finding  ''That  no 
notice  of  protest  or  notice  of  dishonor  of  the  non-payment  or 
non-acceptance  of  the  said  certificates  was  ever  served  upon  or 
given  to  the  defendant  as  required  by  law."  Notwithstand- 
ing the  remarks  made  by  the  trial  justice  in  his  opinion  as  to 
the  evidentiary  competency  or  value  of  the  certified  copies  of 
certificates  of  service  the  facts  are  that  he  did  receive  them 
in  evidence,  that  he  did  not  strike  them  from  the  record,  that 
he  did  not  grant  a  nonsuit,  but  that,  on  the  contrary,  he  did 
make  findings  and  did  find  as  a  finding  of  fact  that  the 
defendant  received  no  notices.  The  decision,  therefore,  went 
to  the  merits  and  decided  a  fact  as  to  which  the  proof  was 
diverse.  We  cannot  say  that  the  decision  was  not  supported  by 
the  proof,  and  accordingly  must  affirm. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimouisly  affirmed,  with  costs;  Kiley,  J.,  not 
sitting. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Leo  Johnson,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v. 
United  States  Railroad  Administration,  Walker  D. 
Hines,  Director-General  of  Raibroads,  and  the  Erie  Rail- 
road Company,  Employer  and  Self-Insurer,  Appellants. 

Thiid  Department,  November  10;  1920. 

Workmen's  Compensation  Law  —  estimation  of  percentage  of  lost 
of  use  of  arm  —  award  af&rmed. 

Evidence  given  in  a  proceeding  under  the  Workmen's  Compensation  Law 
examined,  and  heldj  that  the  Conmiission  was  justified  in  basing  the 
award  upon  the  estimated  loss  of  thirty-three  and  one-third  per  cent 
of  the  use  of  the  claimant's  arm  instead  of  a  loss  of  twenty-five  per  cent, 
said  percentages  being  the  estimates  of  medical  witnesses. 

There  is  no  method  by  which  the  percentage  of  loss  of  the  use  of  an  arm 
can  bo  accurately  determined.  It  is  at  best  a  matter  of  rot^h  estimate 
and  approximation. 

Appeal  by  the  defendants,  United  States  Railroad  Adminis- 
tration, Walker  D.  Hines,  Director-General  of  Railroads, 
and  another,  from  a  decision  and  award  of  the  State  Industrial 
Commission,  made  and  entered  in  the  office  of  said  Commission 
on  the  7th  day  of  November,  1919. 

Mooty  Spragice,  Brownell  &  Marcy  [Bertha  J.  Stroatman  of 
counsel],  for  the  appellants. 

Charles  D.  Newton^  Attorney-General  [E.  C.  Aiken^  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

H.  T.  Kellogg,  J.: 

The  claimant  broke  his  left  arm  at  the  elbow,  sustaining 
"  a  fracture  of  the  coronoid  process  of  the  left  ulna,  a  fracture 
of  the  head  of  the  left  radius  with  backward  dislocation  of  the 
left  forearm.''  Four  physicians,  named  Carr,  Downey, 
Brennan  and  Mansperger,  reported  or  testified  that  the 
claimant  had  sustained  a  loss  of  the  use  of  his  left  arm  to  the 
extent  of  from  twenty  to  twenty-five  per  cent.  Dr.  Grant 
reported  that  the  loss  of  use  was  thirty-throe  and  one-third 
per  cent.    He  testified  as  follows:   "  Q.  Is  that    33,M%  Joss 
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of  the  elbow  or  the  arm?  A.  In  the  elbow  because  I  believe 
that  to  be  the  arm.  I  think  it  is  loss  of  use  in  the  arm.  Q.  It 
is  your  contention  that  the  loss  of  some  use  at  the  elbow  is 
equal  to  the  loss  of  33J^%  loss  of  use  of  the  aim?  A.  Yes. 
Q.  With  this  condition  of  the  elbow  he  is  no  better  off  than  if 
the  elbow  was  completdly  useless?  A.  The  elbow  is  not 
completely  useless;  it  makes  a  difference  in  the  loss  of  use  of 
the  arm  when  the  elbow  is  disabled.'^  Dr.  Grant  had  figured 
in  his  report  that  the  extension  loss  at  the  elbow  was  twenty- 
five  per  cent,  the  flexion  loss  fifteen  per  cent,  the  supination 
loss  five  per  cent  and  the  pronation  loss  ninety  per  cent. 
This  totals  approximately  a  :lthirty-three  and  one-third  per 
cent  loss  of  mobihty  at  the  elbow.  Dr.  Grant  also  said  in 
his  report  that  this  restriction  in  mobihty  at  the  elbow  ''  in 
my  judgment  is  equivalent  to  333^%  loss  of  use  in  the 
arm."  He  was  not  alojoe  in  his  use  of  this  method  of  calcula- 
tion, for  the  physicians  Carr  and  Downey  jointly  reported 
that  the  claimant  "  has  good  function  of  joint  with  75% 
motion  in  all  directions/'  and  thereaft^  testified  that  his 
loss  of  use  of  the  arm  was  twenty-five  per  cent,  thus  treating 
the  fractional  k>ss  of  use  of  the  arm  as  being  exactly  equivalent 
to  the  fractional  loss  of  mobility  at  the  elbow.  It  is  self-evident 
that  a  total  loss  of  elbow  mobility  would  not,  for  all  the 
purposes  to  which  an  arm  may  be  put,  constitute  a  total 
loss  of  its  uses,  nor  a  fifty  per  cent  mobihty  loss  occasion 
generaUy  a  fifty  per  cent  decrease  in  arm  uses.  On  J;he  other 
hand,  in  so  far  as  perfect  flexibility  of  all  three  of  the  joints 
of  the  arm  might  be  required  it  is  clear  that  a  percentage 
loss  of  elbow  mobihty  would  constitute  an  exactly  correspond- 
ing loss  in  the  use  of  the  shoulder  and  wrist  joints,  and  would, 
therefore,  disqualify  the  entire  arm  to  the  same  extent.  More- 
over, a  percentage  loss  of  elbow  mobility  in  many  cases  might 
inadequately  measure  the  loss  of  arm  use.  For  instance,  the 
noiere  loss  of  ten  per  c«at  of  mobihty  at  the  elbow  mi^t  con- 
stitute for  many  exercises  of  the  arm  a  total  loss  of  use  not 
only  of  the  elbow  but  of  the  arm,  since  for  such  purposes  the 
arm  would  be  rendered  wholly  useless.  There  is,  of  course, 
no  method  by  which  the  percentage  loss  of  the  use  of  an 
arm  can  accurately  be  determined.  It  is  at  best  a  matter  of 
Tou^  estimate  and  approximation.    It  cannot  bo  said,  therefore, 
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that  physicians  who  to  a  certain  extent  base  their  judgment 
of  the  loss  upon  a  percentage  loss  of  joint  mobility  err  in  so 
doing.  The  question  is  one  of  fact  for  the  Industrial  Com- 
mission, to  be  determined  by  it  upon  such  proof  as  physicians 
may  give,  in  accordance,  however,  with  its  own  experience, 
good  sense  and  judgment.  We  cannot  say  that  the  Com- 
mission in  this  case  has  erred  by  placing  the  loss  of  the  use 
of  claimant's  arm  at  thirty-three  and  one-third  per  cent 
rather  than  at  twenty-five  per  cent,  and,  therefore,  think 
that  the  award  should  stand. 
The  award  should  be  aflSrmed. 

Award  unanimously  affirmed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Helen  G.  O'Connell, 
Respondent,  for  Compensation  under  the  Workmen's 
Compensation  Law,  on  Behalf  of  Herself  and  Infant  Son 
on  Account  of  the  Death  of  John  J.  O'Connell,  r.  Adiron- 
dack Electric  Power  Corporation,  Employer  and  Self- 
Insurer,  Appellant. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  death  catuMd  by  heart  disease  — 
when  nature  of  employment  not  cause  of  death — accidental  injury. 

In  a  prooeedin^  under  the  Workmen's  Compensation  Law  it  appeared  that 
it  was  the  duty  of  the  deceased  to  observe  fluctuations  of  ouivent  as 
shown  upon  the  eleotrioal  indicators  of  his  employer  which  was  engaged 
in  generating  electric  power  for  transmission  to  consumers,  and  to  telephone 
the  necessary  orders  in  case  of  breakdowns  on  the  wires  which  were  quite 
frequent.  In  the  performance  of  his  duties  and  nearly  one  hour  after 
a  breakdown  the  deceased  while  telephoning  orders  fell  back  in  his  chair 
and  died  within  a  few  minutes,  and  it  appeared  upon  a  post  mortem 
examination  that  his  heart  was  twice  normal  weight  and  that  he  had 
suffered  from  heart  trouble  for  many  years.  On  all  the  evidenoe,  hM^ 
that  an  award  based  upon  a  finding  that  death  was  due  to  accidental 
injury  should  be  reversed  and  the  claim  dismissed. 

John  M.  Kellogo,  P.  J.,  dissents. 

Appeal    by   the   defendant,   Adirondack  Electric   Power 
Corporation,  from  a  decision  and^award  of  the  State  Industrial 
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Commission,  made  and  entered  in  the  office  of  said  Commission 
on  the  23d  day  of  December,  1919,  reversing  and  rescinding 
the  action  theretofore  taken  by  said  Commission  whereby  an 
award  was  disallowed. 

Bracked,  Todd,  Wheat  &  Wait  [Sheridan  P.  Wait  and 
B.  P.  Wheat  of  cotmsell,  for  the  appellant, 

Charles  D.  Newton,  Attomey-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

H.  T.  Kellogg,  J.: 

The  deceased  was  chief  operator  of  the  electrical  system 
of  a  corporation  which  generated  electric  power  for  transmission 
over  many  lines  of  wire  to  various  consumers,  among  which 
were  the  United  Traction  Company  and  the  Municipal  Gas 
Company  of  Troy,  N.  Y.  It  was  the  duty  of  the  deceased 
to  observe  fluctuations  of  current  as  shown  upon  electrical 
indicators,  to  telephone  necessary  orders  to  the  various  sub- 
stations in  relation  to  the  maintenance  of  power  supply,  to 
receive  messages  as  to  breakdowns  or  other  troubles  on  the 
electric  lines,  and  to  issue  the  necessary  orders  over  the 
telephone  to  locate  and  remedy  them.  Breakdowns  on  the 
wires  were  not  unusual  or  unexpected,  occurring,  as  the  proof 
shows  they  did,  as  many  as  five  or  six  times  a  day  or  five  or 
six  times  a  week.  About  eleven  o'clock  on  the  day  of  his 
death  a  breakdown  occurred  on  the  wires  which  carried  the 
current  into  Troy,  thereby  shutting  oflf  power  from  the  lines 
of  the  United  Traction  Company,  so  that  the  operation  of  its 
surface  railway  temporarily  was  suspended.  The  interruption 
of  current  lasted  for  about  eleven  minutes,  during  which  time 
the  deceased,  sitting  in  his  office  chair,  made  numerous  tele- 
phone connections  on  the  switchboard  before  him  and  gave 
and  received  many  telephone  messages  to  and  from  operatives 
on  the  company's  lines.  At  the  end  of  this  period  the  current 
was  restored,  and  for  about  fifty  minutes  thereafter  t^  deceased 
busied  himself  in  telephoning  to  various  substations  to  check 
up  the  losses  of  current  sustained  through  the  breakdown  by 
the  many  customers  of  his  employer.  He  was  in  the  act  of 
telephoning  at  twelve-five  when  he  fell  back  in.his  chair,  and 
in  a  few  minutes  was  pronounced  to  be  dead.    A  post  mortem 
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examination  disclosed  that  deceased's  heart  was  twice  its 
normal  weight,  and  that  he  had  been  a  sufferer  from  heart 
trouble  for  many  years.  Physicians  testified  that  he  died 
either  from  acute  dilatation  of  the  heart  or  from  a  thrombosis, 
and  that  either  of  these  conditions  might  have  been  precipitated 
by  mental  effort,  worry,  nervousness  or  excitement  operating 
to  increase  the  rapidity  of  the  action  of  his  heart.  The 
Industrial  Commission  has  held  that  the  death  was  due  to 
accidental  injury,  and  have  made  an  award  therefor. 

The  interruption  to  the  electrical  current  appears  to  have 
been  caused  by  the  parting  or  the  confusion  of  wires  occasioned 
by  a  violent  wind  storm.  This,  doubtless,  constituted  an 
accident  to  the  wires,  but  it  was  not  an  accident  which  befell 
the  deceased.  The  deceased  was  not  present  at  that  accident; 
he  did  not  witness  it;  he  did  not  suffer  from  it.  Information 
of  the  breakdown  came  to  the  deceased  through  the  electrical 
indicators  or  over  the  telephone,  and  if  his  mind  or  nerves 
were  in  the  least  affected  it  was  by  the  news  of  the  accident 
rather  than  the  accident  itself.  It  would  be  a  strange  per- 
version to  term  the  mental  apprehension  of  news  communi- 
cated an  accident  or  an  occurrence  to  the  mind  or  body  of 
the  person  receiving  such  news.  It  would  be  particularly 
strange  in  such  a  case  as  this  where  the  news  conveyed  was 
of  a  kind  neither  infrequent,  unexpected  nor  alarming.  To 
my  mind  it  is  self-evident  that  there  was  no  happening  of 
an  accident  which  involved  the  deceased.  Moreover,  in 
defining  injuries  which  are  compensable  the  Worknaen's 
Compensation  Law  uses  the  noim  "  injuries "  qualified  by 
the  adjective  "  accidental/'  which  would  seem  to  indicate 
that  there  must  be  a  concurrence  of  both  injury  and  accident 
at  one  and  the  same  time.  If  in  this  case  we  assume  either 
that  the  accident  to  the  wires  or  the  communication  of  the 
news  of  that  accident  was  an  accident  which  occurred  to 
the  deceased  the  immediate  effect  thereof  did  no  more  than 
to  make  the  deceased  nervous,  apprehensive  or  excited. 
Clearly,  a  man  has  not  sustained  an  injury  whose  mind  has 
been  made  abnormally  active  or  whose  nerves  have  been 
more  than  ordinarily  excited.  Consequently,  the  accident,  if 
one  there  were,  was  unaccompanied  by  any  injury  whatsoever. 
When  the  deceased's  heart  became  affected  a  full  hour  had 
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elapsed  between  the  so-called  accident  and  the  phyaioal 
injury  which  then  occurred,  no  injury  whatsoever  haviog 
meanwhile  been  done  to  his  body  or  mind.  There  was, 
therefore,  a  complete  disassociation  between  the  so-called 
accident  and  the  injury  which  caused  the  death,  so  tha^  no 
accidental  injury  appears  ever  to  have  been  inflicted  upon 
the  deceased.  Doubtless,  his  heart  became  affected  throu^ 
an  acceleration  of  its  action  due  to  mental  activity  or  nervous 
excitement,  but  those  were  neither  injuries  nor  accidents. 
In  my  view  the  deceased  sustained  no  injury  arising  from 
'^  external,  violent  or  accidental  means,"  and,  therefore,  no 
accid^atal  injury.  (Richardson  v.  Greetfiberg,  188  App.  Div. 
248.) 

Consequently  no  award  i^uld  have  been  granted. 

The  award  ^ould  be  reversed  and  the  claim  dismisaed. 

All  concur,  Kilbt,  J.,  with  a  memorandum,  except  John 
M.  KEUiOQG,  P.  J.,  dissenting. 

KitEY,  J.  (concurring): 

Claimant's  intestate  died  on  January  24,  1919.  Physician's 
proof  of  death  says  the  immediate  cause  was  cardiac  dilatatiou, 
mitral  regurgitation.  Cardia  means  heart;  cardiac  means 
pertaining  to  the  heart;  mitral  is  apphed  to  the  valve  of 
the  heart;  regurgitation  means  an  eructation  or  throwing 
back,  and  eructation  means  ^'  belching."  Dilatation  means, 
when  applied  to  the  heart,  an  increase  in  size  of  one  or  more 
of  the  heart  cavities  from  weakening  of  the  muscles.  All  of 
this  is  summed  up  in  one  word,  viz.,  endocarditis,  whi(^ 
means  heart  trouble.  An  autopsy  was  had  and  the  heart  was 
found  to  be  twice  the  normal  weight  or  size.  He  had  a  weak- 
ened and  weak  heart,  afflicted  with  the  foregoing  speoafi^s. 
His  doctor  says  that  his  death  was  due  to  the  condition  of 
the  heart  found,  hastened  by  imusual  mental  exertion  alone. 
The  evidence  is  to  the  effect  that  this  condition  may,  or  in 
this  case  might,  come  on  in  six  months  or  twenty  years. 
He  says  he  had  operated  in  fifteen  or  twenty  autopsies  involving 
the  question  of  heart  trouble,  and  that  this  was  the  wotst 
he  had  ever  seen.  He  says  the  undue  muscular  strain  put 
upon  the  heart  by  the  work  he  was  doing  at  that  time,  I 
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suppose  the  occasion  of  the  strain  covering  the  whole  period 
is  meant,  would  cause  death  in  the  particular  case  of  this 
deceased.  The  presiding  justice  says  this  case  comes  within 
the  provisions  of  the  act,  and  cites  London  v.  CcLsino  Waist  Co. 
(181  App.  Div.  962).  No  opinion  was  handed  down  in  that 
case;  the  facts  as  briefly  stated  by  *the  presiding  justice  are 
that  some  one  shouted  fire  in  the  factory,  others  took  up  the 
refrain,  a  panic  ensued,  this  girl  fainted.  It  is  possible  there 
was  some  pushing  or  jamming,  cannot  tell.  That  case,  in 
absence  of  evidence,  is  not  of  much  value,  it  should  not  be 
appUed  outside  of  the  facts  of  that  particular  case.  Mr. 
Justice  Henry  T.  Kellogg  writes  in  this  case  and  cites 
Richardson  v.  Greenberg  (188  App.  Div.  248),  in  which  he 
wrote  a  well-considered  and  able  opinion.  His  position  is 
that  there  was  no  accident  incidental  to  and  arising  out  of 
the  employment;  that  while  there  was  an  accident  to  the 
telephone  system,  it  was  not  to,  and  of  course  did  not  involve 
the  deceased.  I. cannot  find  any  case  in  which  the  opinion 
is  published  where  compensation  has  been  awarded  for  mental 
strain  alone.  The  Attorney-General  recognizes  this  condition 
as  new,  when  he  says  in  his  brief:  "  We  cannot  see  any  dis- 
tinction between  a  strain  which  is  mental  rather  than  physical. 
The  effect  upon  the  heart  in  either  case  is  the  same.''  Of 
coiurse  there  is  a  distinction  and  the  court  is  right  up  against 
that  distinction  in  this  case;  there  can  be  no  side  stepping 
or  dodging  it;  the  question  is,  are  we  going  to  recognize 
mental  strain  or  mental  hazard,  alone,  as  productive  of  a 
compensable  injury;  if  we  are  ever  going  to  do  so,  this  case 
contains  all  of  the  elements  for  affirmative  action.  I  am  going 
to  dissent  to  the  report  of  the  presiding  justice  upon  another 
ground,  which  so  far  as  I  can  find  is  also  new.  The  Commis- 
sion upon  a  hearing  duly  had  denied  an  award  to  this  claim- 
ant—  scrnie  months  after,  and  after  the  personnel  of  the 
Commission  had  partially  changed,  the  Commission,  as  then 
constituted,  without  notice  to  defendants,  or  to  any  one, 
rescinded  or  reversed  its  former  decision  and  made  tb^  award 
from  which  this  appeal  was  taken.  I  am  not  unmindful  of 
the  provisions  of  sections  22,  23  (amd.  by  Laws  of  1917, 
chap.  705)  and  74  of  the  Workmen's  Compensation  Law. 
I  fail  to  find  where  such  action,  as  here  complained  of,  has 
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been  taken  under  the  broad  powers  in  these  sections  granted 
to  the  Commission,  without  notice  to  the  party  affected  by 
such  change.  Unless  we  are  going  to  establish  this  Com- 
mission as  a  separate  and  distinct  entity  responsible  to  no 
other  court  or  body;  a  machine  self  propelled,  self  oiled,  and 
without  brakes  or  need  for  any;  we  must  say  so  in  this  case, 
because  again  to  use  a  conunon  but  illuminating  expression, 
we  are  up  against  the  real  thing.  The  same  principle,  but 
on  a  different  state  of  facts,  was  ruled  upon  in  Matter  of 
Sperduto  v.  N.  Y.  C.  Inter.  R,  Co.  (226  N.  Y.  73).  This 
Court  of  Appeals  case  dismissed  an  appeal  taken  from  a  deci- 
sion of  this  court  rei)orted  in  186  Appellate  Division,  14f5.  The 
Court  of  Appeals  went  outside  of  the  dismissal  of  the  appeal 
and  laid  down  the  rule  that  if  the  decision  of  the  Appellate 
Division  had  been  appealable,  its  decision  would  have  been 
the  same,  because  of  the  absence  of  notice.  That  rule  should 
be  applied  here.  Defendants  should  have  their  day  in  court. 
I  advise  that  the  award  be  set  aside  and  the  matter  remitted 
to  the  Commission  for  a  rehearing  with  notice  to  all  parties. 

Award  reversed  and  claim  dismissed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Catherine  Russo,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
on  Behalf  of  Herself  and  Infant  Children  on  Account  of 
the  Death  of  James  Russo,  v.  Jarvis  Stores,  Inc., 
Employer,  and  The  Ocean  Accident  and  Guarantee 
Corporation,  Limited,  Insurance  Carrier,  Appellants. 

Third  Departmeat,  NoTomber  10, 1920. 

Workmen's  Compensation  Law  —  death  of  person  employed  as 
stableman  —  failure  to  show  that  accident  occurred  in  course  of 
employment  —  claim  must  be  supported  by  comxnon-law  proof 
independently  of  statutory  presumption. 

In  a  proceeding  under  the  Workmen's  Compensation  Law,  it  appeared 
that  the  deoeased,  who  was  employed  as  a  stableman,  finished  his  daties 
about  seven  o'clock  in  the  evening  and  over  half  an  hour  thereafter  waa 
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disoovered  lying:  in  the  gutter  of  a  street  about  fifty  feet  from  the  premises 
of  his  employer.  His  ribs  were  broken  and  he  was  carried  to  a  hospital 
where  he  afterwards  died.  No  broom  was  found  upon  the  street  to 
indicate  that  he  was  sweeping  the  same  in  the  line  of  his  duty  at  the 
time  of  the  accident,  and  he  had  no  other  duty  which  would  have  called 
'  him  to  work  outside  the  stable.  On  all  the  evidence,  hddy  that  the  award 
should  be  reversed  and  the  claim  dismissed. 

All  the  elements  of  an  aocidental  injury  arising  out  of  and  in  the  course 
of  an  employment  must  be  shown  to  exist  by  eommon-law  proof  inde- 
pendently of  the  statutory  presumption  before  a  claim  may  be  allowed. 

John  M.  Kellogg,  P.  J.,  dissents. 

Appeal  by  the  defendants,  Jarvis  Stores,  Ino.,  and  another, 
from  a  decision  and  award  of  the  State  Industrial  Conunission, 
made  on  the  19th  day  of  Januaiy,  1920,  and  entered  in  the 
office  of  said  Commission. 

Robert  H.  Woody  [James  F.  Barber  of  counsel],  for  the 
appellants. 

Charles  D.  Newton j  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

H.  T.  Kellogg,  J.: 

The  deceased  was  a  stableman  in  the  emplo3rment  of  a 
corporation  which  conducted  a  warehousing  and  trucking 
business.  He  was  required  to  care  for  and  feed  about  twenty 
horses,  to  keep  their  stalls  and  the  stable  dean,  to  imlock 
the  stable  in  the  morning,  to  lock  it  up  at  night,  and  occasion- 
ally to  sweep  the  sidewalk  in  front  of  the  premises.  It  was 
his  duty  to  remain  at  the  stable  until  the  last  team  came  in 
at  night  so  that  it  might  be  fed  by  him.  Before  feeding  such 
a  team  it  was  required  that  thirty  minutes  after  its  arrival 
should  elapse.  On  the  night  in  question  the  last  team  came 
in  at  about  six-thirty,  so  that  on  this  occasion  the  deceased 
may  have  finished  all  his  work  at  shortly  after  seven.  Between 
seven-thirty  and  eight^ten  the  deceased  was  discovered  lying 
in  a  gutter  of  the  street  about  fifty  feet  from  the  premises  of 
his  employer.  His  ribs  were  broken,  and  he  was  carried  to 
a  hospital  where  he  soon  afterwards  died.  No  broom  was 
found  upon  the  ^reet  to  indicate  that  he  had  been  engaged 
in  sweeping  the  sidewalk  at  the  time  of  the  accident.  As 
DO  other  of  his  known  duties  would  have  called  him  to  work 
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outside  the  fiikable,  no  fact  appears  from  which  it  could  justly 
be  inf ened  that  the  deceased  was  in  the  course  of  his  employ- 
ment when  injured.  Nor  is  the  claun  assisted  in  this  respect 
by  any  presumption  given  by  section  21  of  the  Workmen's 
Compensation  Law.  We  might  have  held  otherwise  were  it 
not  for  the  recent  decision  of  the  Court  of  Appeals  in  Matter  of 
Eldridge  v.  Endicott,  Johnson  &  Co.  (228  N.  Y.  21).  That  case 
is  a  clear  authority  to  the  effect  that  all  the  elements  of  an  acci- 
dental injury  arising  out  of  and  in  the  course  of  an  emplojonent 
must  be  shown  to  exist  by  common-law  proof  independently 
of  the  statutory  presumption  before  a  claim  may  be  allowed. 
This  claim  was  not  supi)orted  either  directly  or  inferentially 
by  such  proof,  and  it  must,  therefore,  fail. 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellooo,  P.  J.,  dissenting. 
Award  reversed  and  claim  dismissed. 


Before  State  Industrial  CoBonssiON,  Respondent. 

In  the  Matter  of  the  Claim  of  Leon  Browi^j,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
V.  Downey-Snell  Logging  Company,  Employer,  and  The 
Ocean  Accident:'  and  Guarantee  Corporation,  Ltd., 
Insurance  Carrier,  Appellants. 

Third  Dopartment,  November  10,  1920. 

WorknMn't   Compensation  Law  —  faUure  to  establish  aooidental 
injury — award  reyersed  and  claim  dismissed. 

Award  under  the  Workmen's  Compensation  Law  reversed  and  claim  dis- 
missed because  of  the  failure  of  the  claimant  to  establish  an  accidental 
injury. 

Appsal  by  the  defmdants,  Downey<^nell  Logging  Qun* 
pany  and  another,  from  a  decision  and  award  of  the  State 
Industrial  Conunission,  made  on  the  10th  day  kA  November^ 
1919,  and  entered  in  the  office  of  said  ConuniBsion. 
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Robert  H.  Woody  [James  F.  Barber  of  counsel],  for  the 
appellants. 

Charles  D.  Newton^  AUamey-General  [E.  C.  Aifcen,  Deputy 
Attomey-General,  and  Bernard  L.  Shientag  of  oounsel],  for  the 
respondents. 

KiLEY,  J.: 

The  employer's  first  report  in  this  case  is  to  the  effect: 
'^  This  man  was  on  the  load  of  logs  and  must  have  strained 
himself  as  he  soon  said  he  was  sick  and  jiunped  to  the  ground 
and  lay  there  in  an  epileptic  fit,  and  when  he  came  to  his  jaw 
was  out  of  joint."  Claimant  in  his  claim  for  compensation 
says:  "  Catching  a  log  on  skidway  I  was  jerked  forward.  I 
felt  sick  at  stomach  and  faint  and  fell  down  in  the  snow."  The 
attending  physician  makes  the  next  report  and  states  what 
the  patient  told  him,  same  as  given  in  the  claimant's  rei)ort 
•and  says  he  thinks  the  symptoms  are  due  to  the  injury.  His 
opinion  is  based  upon  what  claimant  told  him  as  to  how  the 
accident  happened.  Dr.  Flood  makes  the  next  report  and  says 
he  first  saw  the  claimant  April  16,  1919,  and  gives  the  date  of 
accident  as  March  2,  1919,  and  says  patient  told  him:  "  Log 
struck  his  stomach."  Based  upon  that  information  he  says 
he  thinks  the  symptoms  are  due  to  the  injury.  Dr.  W.  A, 
Wardner,  who  reduced  the  dislocation  of  the  jaw  on  the  day 
of  the  injury,  which  he  says  was  March  2,  1919,  says  from  the 
description,  claimant  had  a  fit.  Dr.  Matthews  saw  him  but 
could  not  give  any  information  or  opinion,  except  to  say 
"  symptoms  were  much  like  epilepsy."  Dr.  Farmer,  of  Wat«r^ 
town,  N.  Y.;  says,  under  date  of  October  23,  1919,  that  claim- 
ant told  him  '^  he  suddenly  felt  badly,  stepped  off  the  load  and 
fell  imconscious."  The  claimant  was  sworn  upon  the  hearing 
and  represented^  by  an  attorney.  The  attorney  stated  his 
understanding  of  the  case  as  follows:  "  On  March  2,  1919, 
this  claimant  was  employed  by  Downey-Snell  Logging  Com- 
pany loading  logs.  As  I  understand  it,  he  was  on  top  of  a 
load  of  logs,  and  while  there  he  felt  dizzy  and  got  down  off 
the  load  and  fdl  unconscious  into  the  snow."  Deputy  Com- 
missioner Richards  asked  claimant  if  that  was  so,  and  he 
answered  yes.     In  answer  to  another  question  he  said  that  he 
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strained  or  hurt  himself  and  was  doing  it  all  the  morning 
catching  logs  on  the  skidway.  At  a  subsequent  hearing  on  the 
examination  of  his  own  coimeel  he  testified:  "  I  felt  good  up 
imtil  I  was  standing  on  the  load  and  I  commenced  to  feel  kind  of 
faint,  sick  and  dizzy  and  I  said '  I  feel  ill.'  I  stepped  off  the  load 
into  the  snow."  Later  he  testified  that  the  doctor  misunder- 
stood him  when  he  made  his  report;  that  he  told  the  doctor 
that  he  was  standing  on  the  load  when  he  felt  ill,  that  the 
doctor  "  got  it  I  was  catching  a  log."  It  is  very  evident  the 
doctors  depended  upon  the  first  statement  which  was  hearsay, 
and  was  not  true  at  that,  as  appears  by  the  subsequent  evi- 
dence of  the  claimant.  He,  claimant,  insists  that  he  was 
standing  on  the  load,  felt  ill,  etc.  With  great  effort  the 
Commission  did  not  seem  able  to  change  it.  Under  the  ruling 
in  MatUr  of  CarroU  v.  Knickerbocker  Ice  Co.  (218  N.  Y.  435); 
Matter  of  Belcher  v.  Carriage  Machine  Co.  (224  id.  326),  and 
Matter  of  Collins  v.  Brooklyn  Union  Gas  Co.  (171  App.  Div. 
381),  I  do  not  see  how  this  award  can  be  sustained. 
I  favor  reversal. 

All  concur. 

Award  reversed  and  claim  dismissed. 


Phcbbe  Washburn,  Respondent,  v.  The  Village  ojp  Schuy- 
LERViLLE,  Appellant. 

Third  Department,  November  10,  1920. 

Municipal  corporations  —  neffUffence  —  fall  of  pedestrian  upon  ley 
sidewalk  of  viUage  —  constructiye  notice  —  contributory  negli- 
gence —  appeal  —  error  in  admission  of  evidence  disregarded  under 
section  1317  of  Code  of  CivU  Procedure. 

Aotion  against  a  village  to  recover  damages  for  personal  injuries  to  the 
plaintiff  who  fell  upon  an  ioy  sidewalk  of  one  of  the  defendant's  streets. 
It  appeared  that  water  from  a  pump  was  discharged  upon  the  sidewalk 
and  also  that  water  was  carried  by  a  pipe  from  tho  gutter  on  a  building 
•  across  the  street  and  discharged  at  or  near  the  place  of  the  accident  so 
that  it  spread  over  the  walk  in  cold  weather  and  froze,  which  conditions 
had  existed  for  several  years,  and  still  existed  at  the  time  of  the  trial 
-without  change.    Evidence  examined,  and 
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HMj  that  as  the  proof  showed  that  there  had  been  no  snow  or  rain  for 
three  days  before  the  accident,  the  jury  was  justified  in  finding  that  tho 
dangerous  condition  had  existed   long  enough   to  give  the  defendant 

*  constructive  notice,  and  that  the  plaintiff's  contributory  negligence  was 
also  for  the  jury,  and  that  a  judgment  in  her  favor  should  be  affirmed. 

If  error  in  the  admission  of  evidence  remained  after  the  court's  ruling  it 
should  bet  disregarded  under  section  1317  of  the  Code  of  Civil  Prooeduie. 

Appeal  by  the  defendant,  The  Village  of  Schuylerville,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oJBBice  of  the  clerk  of  the  county  of  Saratoga 
on  the  6th  day  of  November,  1918,  upon  the  verdict  of  a 
jury  for  $3,300,  and  also  from  an  order  entered  in  said  clerk's 
office  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Rowe  &  Walsh  [A.  F.  Walsh  of  counsel],  for  the  appellant. 

Henry  F.  Toohey,  for  the  respondent. 

KXLEY,  J.: 

On  the  18th  day  of  December,  1916,  the  plaintiff  fell  upon 
an  icy  sidewalk  on  one  of  the  defendant's  streets,  in  practically 
the  center  of  the  village.  She  alleges  that  in  such  fall  she 
sustained  the  injuries  for  which  she  has  recovered  in  this 
action.  The  cause  of  the  fall  was  ice  which  the  defendant 
allowed  to  accumulate  at  that  time  and  place  upon  the  sidewalk. 
From  the  evidence  the  jury  could  find  that  there  had  been 
no  snow  or  rain  for  two  or  three  days  before  the  accident, 
and  that  the  dangerous  condition  had  existed  long  enough 
to  give  defendant  constructive  notice  of  that  fact.  Evidence 
that  the  condition,  dangerous  by  reason  of  the  excess  accu- 
mulation of  ice,  existed  amply  sustains  the  verdict  of  the  jury. 
That  plaintiff  was  looking  at  the  walk  as  she  approached  the 
place  where  she  fell,  and  saw  glary  ice  and  icy  conditions  and 
tried  to  avoid  them  by  going  to  one  side  and  stepped  on  an 
icy  part  that  was  not  so  apparent,  also  appears,  and  made  the 
question  of  her  contributory  negligence  a  question  of  fact  for 
the  jury.  {Ttoogood  v.  Mayor,  etc,,  102  N.  Y.  216.)  That  case 
is  cited  and  approved  in  Williams  v.  City  of  New  York  (214 
N.  Y.  259).  The  evidence  shows  that  water  from  a  ptunp 
dischai^ed  onto  this  walk,  also  that  a  long  pipe  carried  water 
&om  the  gutter  on  a  building  across  the  street  and   dia- 


Digitized  by  VjOOQIC 


McManub  v.  Van  Duzbb.  593 

App.  Div.]  Third  JOepartmeut,  I^ovember,  1990. 

charged  it  at  or  near  this  place,  so  that  it  spread  over 
the  walk  and  in  cold  weather  froze.  That  this  had  existed 
for  several  years  and  still  existed  at  the  time  of  th^  trial, 
showing  no  change  —  not  that  a  change  had  taken  place  since 
the  accident,  was  evidence  given  by  one  witness,  to  whose 
evidence  appellant  objected.  The  court  struck  out  part  of 
his  evidence  on  motion  of  defendant's  coxinsel.  Similar  evi- 
dence to  the  part  remaining  was  given  by  other  witnesses,  to 
which  no  objection  was  taken.  If  a  scintilla  of  vice  remains 
out  of  the  confused  condition  of  the  record,  after  the  court's 
ruling,  it  is  such  that  disregard  of  it  is  contemplated  by 
section  1317  of  the  Code  of  Civil  Procediure. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  af&rmed,  with  costs. 


Thomas  V.  McManus,  Appellant,  v.  Chajeilbs  Van  Duzer, 

Respondent* 

Third  Department,  November  10,  1920. 

Motor  vahlelat  —  negligonce  —  head-on  coUision  —  newly *diseoyer6d 
evidence  —  new  trial  granted. 

Aetion  to  reoover  damages  for  injuries  caused  by  a  head-on  collision  between 
automobiles  which  were  being  driven  by  the  plaintiff  and  defendant 
respectivdy.  The  plaintiff  moves  for  a  new  trial  upon  the  ground  of 
newly-discovered  evidence  which  relates  to  the  position  and  condition 
of  the  cars  immediately  after  the  accident,  which  evidence  was  unknown 
to  the  plaintiff  at  the  time  of  the  trial.  Newly-discovered  evidence 
examined,  and  held,  that  a  new  trial  should  be  granted  upon  payment 
of  eoets  and  disbursements  by  the  plaintiff. 

Appeajl  by  the  plaintiff,  Thomas  V.  McManus,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Broome  on 
the  17th  day  of  June,  1919,  upon  the  verdict  of  a  jury  of  no 
cause  of  action,  also  from  an  order  entered  in  said  clerk's 
office  on  the  28th  day  of  June,  1919,  denying  plaintiff's  motion 
for  a  new  trial  made  upon  the  minutes,  and  also  from  an 
App.  Div.—  You  CXCIIL       38 
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order  entered  in  said  clerk's  office  on  the  23d  day  of  January, 
1920,  denying  plaintiff's  motion  for  a  new  trial  upon  the  ground 
of  newly-discovered  evidence. 

McManus  &  Buckley  [Peter  J.  McManue  of  ccimsel],  for 
the  appellant. 

Frederick  E.  HawkeSj  for  the  respondent. 

KiLEY,  J.: 

The  complaint  and  evidence  in  this  action  show  that  on  the 
1st  day  of  November,  1918,  at  about  eight-forty-five  P.  M.,  the 
plaintiff  was  driving  his  automobile  in  a  northerly  direction  on 
Front  street  in  the  city  of  Binghamton,  N.  Y. ;  that  the  defend- 
ant was  driving  his  automobile  in  a  southerly  direction  on  said 
street;  that  said  parties  approached  each  other  coming  from 
opposite  directions;  that  the  autos  coUided.  Each  claims^ 
he  was  on  his  own  proper  side  of  the  street.  The  plaintiff 
contends  that  it  was  a  head-on  collision,  or  partially  so,  in 
that  the  left  head  end  of  each  car  came  together.  The  defend- 
ant contends  that  it  was  the  left  sides  of  the  autos  that  came 
together.  It  appears  from  the  evidence  that,  from  the  force 
of  the  contact,  the  defendant's  car  went  aroimd  plaintiff's 
car,  cut  off  a  telephone  pole  and  went  over  the  bank  into  a 
ditch  or  ravine  as  it  is  called  in  the  evidence.  Defendant 
claims  plaintiff  was  in  or  near  the  middle  of  the  road.  This 
question  was  sharply  litigated  upon  the  trial  which  followed 
after  plaintiff  brought  his  action.  Plaintiff  and  his  witnesses 
testified  that  his  car  was  shoved  over  on  the  left  side  of  the 
street  after  the  accident  so  as  to  get  it  out  of  the  way. 
Defendant  swore  no  damage  was  done  to  his  car  by  contact 
from  about  the  middle  of  the  car  to  the  front,  while  plaintiff 
contends  it  was  a  head-on  colHsion  and  defendant's  car  was 
damaged  in  front  and  that  evidence  of  such  damage  was 
present.  Judgment  was  for  the  defendant.  Plaintiff  made  a 
motion  for  a  new  trial  on  the  grounds  set  out  in  Election  999 
of  the  Code  of  Civil  Procedure,  which  was  denied.  The  trial 
judge  says  in  his  opinion,  denying  the  motion  subsequently 
made  for  a  new  trial  on  newly-<iiscovered  evidence,  that  his 
^  impressions  on  the  trial  were  tliat  the  plaintiff  was  entitled, 
to  recover."    As  to  whether  this  was  a  head-on  collision  or 
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left  side  swipe  of  these  cars  is  very  material  in  getting  at 
the  truth  of  the  matter.  As  to  whether  the  left  front  fender 
and  end  of  defendant's  car  showed  evidences  of  powerfujl 
contact  is  equally  important  for  the  same  purpose,  and  as 
to  whether  plaintiff's  car  was  moved  from  the  rij^t  to  the  l«ft 
side  of  the  street  after  tho  accident,  is  evidence,  if  resolved 
in  plaintiff's  favor,  or  tending  to  show  such  •would  or  might 
be  the  solution,  is  very  material.  Miss  Sheridan  took  a 
photograph  of  defendant's  car  the  morping  after  the  accident; 
she  did  not  tell  the  plaintiff  nor  his  attorney;  as  a  matter  of 
fact  she  had  not  developed  the  film.  After  hearing  the 
evidence  on  the  trial  —  she  was  in  the  car  at  the  time  of  the 
accident  —  that  the  front  end  of  the  car  showed  no  -evidence 
of  collision,  she  told  that  she  had  taken  the  picture;  it 
was  subsequently  developed  and  presented  on  the  motion 
and  on  this  appeal.  The  photograph  does  show  that  the 
front  left  fender,  at  some  time,  was  subjected  to  some  outside 
force.  The  proposed  witness,  Leo  J.  Buckley,  developed  the 
fibn.  Daniel  J.  Murphy,  in  his  affidavit,  says  that  he  was 
at  the  scene  of  the  accident  shortly  after  it  occurred;  he  did 
not  disclose  his  identity;  that  he  examined  the  cars,  saw  the 
damaged  front  end  of  defendant's  car;  that  after  the  trial 
and  after  he  heard  that  defendant's  evidence  was  to  the 
effect  that  the  front  end  of  his  car  was  not  damaged  in  the 
collision,  that  the  contact  was  from  the  side,  he  then  came 
forward  and  told  what  he  had  discovered  on  the  night  of 
the  accident.  George  H.  Dann  swears  in  his  affidavit  that 
he  lived  near  the  scene  of  the  accident,  heard  the  crash  and 
went  there  inamediately.  The  evidence  shows  that  the  left 
front  wheel  of  plaintiff's  cax  was  broken  off  in  the  collision 
and  let  the  axle  down  upon  the  pavement,  and  Dann  swears 
that  when  the  car  was  moved,  as  contended  by  plaintiff,  this 
broken  axle  marked  or  scraped  a  line  on  the  pavement  which 
he  followed  from  where  the  collision  occurred  to  where  the  car 
was  moved  and  the  auto  stood  at  the  end  of  the  marked  or 
scratched  line.  It  clearly  appears  that  plaintiff  did  not  know 
of  these  witnesses  and  could  n^t  by  any  effort,  reasonable  or 
otherwise,  ascertain  that  they  had  this  knowledge.  That 
competent  evidence  of  the  facts  stated  is  material,  very 
persuasive  and  probably  effectual  toward  sustaining  plaintiff's 
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contention  cannot  be  seriously  doubted.  For  the  orderly 
administration  of  justice,  every  litigant,  unless  he,  himself,  by 
acts  of  commission  or  omission,  prevents  it,  should  have  his 
full  day  in  court. 

I  fa\«or  a  reversal  of  the  order  and  that  a  new  trial  be  granted, 
with  costs. 

All  concur.  ..      ^ 

Order  denying  motion  for  new  trial  on  the  groxmd  of  newly- 
discovered  evidence  reversed,  and  motion  granted,  upon 
payment  by  -the  plaintiff  of  the  trial  fee  and  disbursements 
taxed  in  the  judgment.  A  new  trial  having  been  ordered,  it 
is  unnecessary  to  pass  upon  the  appeal  from  the  judgment. 
It  is,  therefore,  dismissed,  without  costs. 


In  the  Matter  of  the  Apphcation  of  Edwaed  Cummings  to 
Compel  an  Accounting  by  Ward  D.  Williams,  as  Sub- 
stituted Trustee  under  Certain  Trusts  Created  by  Edward 
CuMMiNGS  in  and  by  His  Last  Will  and  Testament. 

Ward    D.   Williams,    Individually   and   as    Trustee,    etc., 
Appellant;   Edward  Cummings,  Respondent. 

Third  I>epartmeat,  November  10,  1920. 

TruBtft  —  removal    and    accounting    of    testamentary    trustee  — 
unauthorized  investment. 

A  testamentary  trustee  wijl  b,e  compelled  to  amount  and  will  be  removed 
£rom  office  "for  investing  $15,000  of  the  trust  funda  in  a  mortgage  up^n 
one-founlih  of  an  acre  of  swamp  land,  which  is  unproductive  aad  unimr 
proved  and  which  does  not  exceed  $6,000  in  value,  in  total  disregard  of 
the  express  terms  of  the  trust  which  limited  such  investments  to  productive 
tgA  estate  worth  at  least  twice  as  much  as  the  sum  which  may  be  loaned 
thereon. 

Appeal  by  Ward  D.  Williams,  individually  and  as  trustee, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  Otsego 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Tioga  on  the  24th  day  of  February,  1920,  removing 
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the  appelant  as  substituted  trustee,  appointing  the  Chemung 
Canal  Trust  Company  as  substituted  trustee  herein,  and 
directing  said  appellant  to  pay  over  to  said  Chemung  Canal 
Trust  Company  as  substituted  trusted  herein  upon  demand 
the  sum  of  $15,000  with  interest  thereon  as  therein  stated. 

Ward  D.  Williams,  appellant,  in  person, 

Frederick  E.  Hawkes,  for  the  respondent. 

KiLEY,  J.: 

These  proceedings  were  commenced  in  July,  1919,  by  the 
presentation  to  the  Supreme  Court  of  his  petition,  which 
shows  among  the  things  not  controverted  that  the  father  of 
this  petitioner  died  in  1872  leaving  a  last  will  and  testament 
which  was  admitted  to  probate  in  the  county  of  Kings.  In 
and  by  said  will  he  provided  that  all  of  his  property,  both  real 
and  personal,  should  be  held  in  trust,  and  named  James 
Morgan  and  Michael  McNamee  such  trustees.  Morgan  only 
qualified  and  entered  upon  his  duties  as  the  sole  trustee  of 
said  trust.  The  2d  paragraph  of  said  trust  gave  the  entire 
property  to  trustees,  and  subdivision  1  thereof  provided  that 
the  "  income  and  interest "  from*  $10,000  should  be  applied 
to  the  use  of  his  son,  Edward  Ciunmings,  the  petitioner 
herein,  for  life,  and  at  his  death  the  corpus  of  this  fund  of 
$10,000  should  be  turned  over  to  his  heirs  at  law.  In  sub- 
division 6  of  said  paragraph  2^  that  the  "  income  and  interest " 
from  $5,000  should  be  applied  to  the  use  of  his  niece,  Emma 
Gardn^,  for  life,  and  at  her  death  the  principal  sum  of  $5,000 
should  be  turned  over  to  her  child  or  children,  if  she  left  issue 
her  surviving,  and  if  not  to  be  divided  between  the  petitioner 
herein  and  his  daughter  Agnes.  He  further  provided  as  to 
the  last  $5,000  mentioned  above,  that  if  either  his  son  or 
daughter  predeceased  Emma,  and  in  the  event  she  died 
without  issue,  the  child  or  children  of  the  deceased  son  or 
daughter  should  take  their  parent's  share.  It  was  provided 
in  paragraph  4  of  said  will  as  follows:  '^  And  'I  hereby  order, 
direct,  authorize  and  empower  my  said  trustee  to  recover, 
collect  and  get  in  all  my  personal  estate  and  sell  and  dispose 
of  all  my  real  estate  within  one  year  after  my  decease,  and 
invest  the  monies  arising  therefrom  in  the  names  or  name 
d  my  said  Trustees  or  Trustee  in  Government  Securities,  or 
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in  New  York  State  Stocks,  or  in  any  stocks  authorized  to  be 
csreated  by  the  cities  of  New  York  or  Brooklyn,  or  to  deposit 
the  same  in  sound  and  safe  Trust  Companies  or  Savings  Banks 
of  said  cities,  or  to  loan  the  same  upon  Bonds  and  Mortgages 
on  unencumbered  and  produclive  real  estate  in  the  cities  of  New 
York  and  Brooklyn,  worth  at  least  twice  as  much  as  the  sum 
which  may  be  loaned  thereon,  with  hberty  to  vary  and  transpose 
the  investment  from  time  to  time  at  the  direction  of  said 
Trustees  or  Trustee  for  any  other  investment  of  the  description 
contemplated  by  this  trust."  The  trustee,  Morgan,  died 
August  13,  1908.  On  December  14,  1909,  the  appellant, 
Ward  D.  Williams,  was  duly  appointed  as  his  successor  to 
a,dminister  said  trust;  he  fully  qualified  thereunder  by  giving 
and  filing  a  bond  as  such  trustee  with  the  Massachusetts 
Bonding  and  Insurance  Company  as  surety.  As  such  trus- 
tee took  possession  of  said  trust  fund  and  in  April,  1910, 
loaned  the  said  two  trust  funds,  amounting  to  $15,000,  on  a 
bond  secured  by  a  mortgage  on  a  small  triangular  piece  of 
swampy  or  marshy  land,  xmproductive  and  unimproved, 
situate  in  the  borough  of  The  Bronx,  city  of  New  York,  con- 
taining about  one-fourth  of  an  acre;  worth  as*the  trial  court 
has  found  at  that  time  not  to  exceed  $6,000  and  depreciating 
in  value.  The  cestui  que  trust,  in  each  instance  annually  or 
semi-aimually,  have  received  the  income  therefrom,  less 
expenses  and  the  commissions  of  the  trustee.  After  investiga- 
tion by  and  on  the  part  of  this  petitioner,  and  on  the  3d  daj- 
of  July,  1919,  he  filed  his  petition  to  the  Supreme  Court,  in 
the  county  of  Tioga,  where  petitioner  resides,  praying  that 
the  then  trustee,  this  appellant,  show  cause  why  he  should 
not  account  and  why  he  should  not  be  removed  as  such 
trustee  because  of  the  violation  of  the  investment  provisions 
of  said  trust.  The  trustee  answered  travelog  said  petition, 
and  upon  the  issues  thus  made  a  trial  was  had  before  the 
court  at  Special  Term.  The  order  appealed  from  followed. 
The  decision  has  sufficient  evidence  for  its  foundation.  The 
trust  funds  were  invested  in  secfurity  taken  upon  real 
estate  not  "  productive  *'  and  not  worth  ai  least  twice  as  much 
as  the  sum  loaned  by  the  trustee.  Appellant  misappr^ends 
the  ground  of  his  removal;  such  removal  does  not  depend, 
for  its  justification,  upon  whether  the  bond  secured  by  thQ 
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mortgage  or  the  pledgor  therein  were  financially  sound;  nor 
whether  his*  surety  was  financially  responsible.  The  question 
before  the  court  was,  did  the  trustee  violate  the  express  tenus 
of  the  trust  under  which  he  operated  or  the  law  applicable 
thereto?  Only  two  cases  are  cited  by  appellant  (Matter  of 
Poster,  15  Hun,  387,  and  Thomas  v.  Zahka,  228  N.  Y.  187). 
They  are  not  applicable.  In  this  case  the  court  merely 
declares  anew,  what  has  often  been  declared  before,  that 
trusts  are  sacred  and  that  trustees  cannot  violate  the  express 
terms  th^-eof,  if  such  terms  are  incorporated  in  the  instrument 
creating  the  trust,  and  if  not,  the  law  appUcable  to  the  preserva- 
tion and  safeguarding  of  trust  property,  with  impimity. 

The  order  should  be  aflSrmed,  with  costs,  with  the  exception, 
if  thought  necessary,  that  it  may  be  amended  by  providing 
that  the  person  or  corporation  paying  this  trust  fund  to  the 
present  trustee  be  subrogated  to  the  rights  of  owner^p  of 
said  securities. 

Order  unanimously  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  the  Board  op  Water 
Supply  of  the  City  op  New  York  to  Acquire  Real  Estate 
in  the  County  of  Ulster,  under  Chapter  724  of  the  Laws 
of  1905,  and  the  Acts  Amendatory  Thereof,  for  the  Purpose 
of  Providing  an  Additional  Supply  of  Pure  and  Wholesome 
Water  for  the  Use  of  the  City  of  New  York.  (Ashokan 
Reservoir— Parcels  Nos.  7,  20a,  44,  275  and  800.) 

Jerome  H.  Buck,  Owner  of  Parcel  7,  Section  1,  Ashokan 
Reservoir,  Claimant,  Appellant;  The  City  of  New  York, 
Respondent. 

Third  Department,  November  10,  1920. 

Eminent  domain  — -water  supply,  city  of  New  York  — motion  to 
▼acate  award  —  claimant  need  not  delay  until  city  has  moved 
to  confirm  report. 

A  elaimant  wbo  is  not  satisfited  with  the  award  made  for  the  taking  of  his 
property  tar  ihe  New  York  oity  water  supply  system,  may  move  to  vacate 
tbe  award  withoiit  waitiog  for  iha  expiration  of  the  ten.  days  foUowinc: 
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the  filing  of  the  report  within  which  the  statute  authorises  the  city  to 
move  for  a  confirmation,  and  the  court  should  not  deny  the  motion  solely 
ui>on  the  supposed  lack  of  jurisdiction. 
Cochrane  and  H.  T.  Kelloqg,  JJ.,  dissent. 

Appeal  by  the  claimant,  JeFome  H.  Buck,  from  an  order 
of  the  Supreme  Court,  m^de  at  the  Ulster  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the 
20th  day  of  April,  1920,  denying  his  motion  to  set  aside  and 
vacate  the  report  of  commissioners  of  appraisal  herein. 

Thomas  GiUeran  [Edward  A.  Alexander  of  counsel],  for  the 
appellant. 

John  P.  O^Brien  [William  H.  Black  and  William  H.  Grogan 
of  counsel],  for  the  respondent. 

KiLET,  J.: 

The  commissioners  of  appraisal  made  an  award  in  favor  of 
the  appellant  for  property  taken  for  the  Ashokan  reservoir,  New 
York  city  water  system.  The  report  was  filed  January  26, 1920. 
The  appellant,  not  satisfied  with  the  award,  served  notice  of 
motion  on  January  30,  1920,  to  have  the  same  vacated  and  set 
aside.  Section  15  of  chapter  724  of  the  Laws  of  1905  provides 
that  the  corporation  counsel  shall  have  ten  days  after  receiv- 
ing notice  of  the  filing  of  the  report  to  make  a  motion  for  con- 
firmation thereof.  It  will  be  seen  that  the  action  of  the  corpora- 
tion counsel  is  limited  to  a  motion  for  corifirmation  of  the  report. 
Respondent  urges,  in  effect,  and  the  judge  at  Special  Term 
seems  to  have  so  held,  that  the  section  applies  to  any  motion  the 
city  may  desire  to  make  therein,  and  that  clainaant's  hands  are 
tied  for  the  ten  days  following  the  filing  of  said  report,  and 
so  found  by  his  decision  when  he  denied  claimant's  motion, 
stating,  in  effect,  tha-t  he  did  not  have  jurisdiction  or  had 
not  acquired  jurisdiction,  because  the  move  of  the  claimant 
was  premature.  While  the  question  of  the  ten-day  limitation 
was  not  up  for  consideration,  we  held  in  duPont  de  Nemours 
Pmider  Co.  v.  City  of  New  York  (192  App.  Div.  824)  that 
the  court  at  Special  Term  acquired  and  could  hold  jurisdiction 
upon  motion  made  and  returnable  at  Special  Term.  The  city 
had  started  publication  of  notice  to  confirm  before  the  return 
day  of  the  motion  herein  made  by  appellant,  and  the  matter 
might  well  be  held  to  be  determined  upon  that  motion  b^ore 
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the  judge  who  appointed  the  ccHomisskmers.  Such  course 
was  within  the  discretionary  powers  of  the  Special  Term; 
however,  this  was  not  done;  the  motion  was  denied  for  lack 
of  jurisdiction.  I  think  the  court  at  Special  Term  had  juris- 
diction to  hear  this  motion;  it  was  not  for  confirmation,  and 
was  not,  ther^ore,  within  the  ten-day  limit. 
The  order  ^ould  be  reversed. 

All  concur,  except  Cochrane  and  H.  T.  Kellogg,  JJ., 
dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  matter  remitted  to  the  Special  Term*. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Elizabeth  Van  Gordon, 
Widow,  Respondent,  for  Compensation  under  the  Workmen's 
Compensation  Law  on  Account  of  the  Death  of  Charles  A. 
Van  Gordon,  v.  Hires  Condensed  Milk  Company, 
Employer,  and  Employers  Liability  Assttrancb  Cor- 
poration, Ltd.,  Insurance  Carrier,  Appellants. 

Third  Department,  November  10,  1920. 

Workznen's  Compensation  Law  —  •Tidence  —  testimony  of  pbyiioian 
who  examined  patient  not  hearsay  —  tuberculosis  caused  by 
fall  —  award  afiSrmed. 

Where  an  employee  fell  and  was  injured  and  subsequently  deyel(^>ed  tuber- 
culosis and  died,  testimony  as  to  the  cause  of  his  death  given  by  a  physician 
who  treated  him  within  throe  days  of  the  accident  and  continued  to 
treat  him  until  his  death  is  not  hearsay  and  is  competent. 

Evidence  examined,  and  hdd,  that  the  tuberculosis  which  caused  the 
decedent's  death  was  brought  about  by  the  accident  and  that  an  award 
to  his  dependents  should  be  affirmed. 

Appeal  by  the  defendants,  Hires  Condensed  Milk  Company 
and  another,  from  a  decision  and  award  of  the  State 
Industrial  Commission,  made  and  entered  in  the  office  of  said 
Commission  on  the  6th  day  of  November,  1919. 

Bertrand  L.  Pettigrew  [Walter  L.  Glermey  of  counsel],  for  the 
appellants. 
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Charles  D.  N avion ,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attomey'General,  and  Bernard  L.  Shientag  of  counsel],  for  the 
respondents. 

KiLET,  J.: 

At  the  close  of  the  evidence  in  this  case  the  representative 
of  the  insurance  carrier  stated  the  appellants'  position  as 
follows:  "  It  is  the  contention  of  the  carrier  in  this  case  that 
the  weight  of  the  testimony  presented  shows  that  there  has  been 
no  connection  between  the  accident  to  the  deceased  which 
happened  on  May  21,  1918,  and  the  death  of  the  deceased 
which  took  place  on  October  1,  1919;  said  death  having 
resulted  from  tuberculosis  of  the  lungs."  The  evidence  shows 
that  the  deceased,  husband  of  this  claimant,  worked  for  the 
employer,  appellant,  at  Port  Dickinson,  N.  Y.,  as  a  mason; 
that  on  the  21st  day  of  May,  1918,  while  so  at  work  a  ladder 
which  he  had  mounted  to  the  height  of  eighteen  or  twenty 
feet  tipped  over^  causing  him  to  fall  that  distance,  where  he 
struck  his  left  side  on  a  pipe  or  box,  strained  his  left  side, 
back  and  ankle;  and  one  of  the  physicians,  the  one  who 
had  treated  him  from  the  time  of  the  injury,  said  that  some 
of  his  short  ribs  were  fractured  and  loosened.  There  is  no 
potential  evidence  against  these  facts,  and  the  last  is  disputed 
by  inference  only.  On  the  fifth  day  of  August  the  employer 
entered  into  an  agreement  with  the  injured  man  conceding 
the  injuries  and  agreeing  upon  compensation,  which  agreement 
was  approved  by  the  State  Industrial  Conoanission.  He  did 
some  work  after  that  but  did  not  recover,  to  any  extent,  his 
strength  or  previous  health,  and  in  about  one  year  developed 
tuberculosis  of  the  right  lung  from  which  he  died  on  the 
1st  day  of  October,  1919.  Doctors  for  both  sides  agree  that 
for  a  period  of  time  after  the  injury  the  several  examinations 
did  not  disclose  tuberculosis  and  that  there  was  an  absence 
of  any  symptoms  denoting^  active  presence  of  that  disease. 
After  death  the  widow,  the  claimant  here,  sou^t  and  was 
awarded  compensation  for  the  death  of  her  husband,  as  if 
the  trouble  which  caused  his  death  finally  was  traceable  to 
the  injury  he  received  on  the  twenty-first  day  of  May  of  the 
previous  year.  It  is  not  disputed,  and  is  in  this  case  con- 
ceded, that  the  tubercular  germs  inhabit  the  human  system 
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generally.  The  suggestion  in  this  evidence  is  that  tuberculosis 
was  present  in  the  injured  party's  system  at  the  time  of  the 
accident  in  the  form  known  as  incipient  or  latent,  and  the 
conclusion  that  the  injury  so  lowered  the  man's  vitality  and 
lessened  his  resisting  power  that  it  was  a  contributing  cause 
of  death,  finds  some  substantial  basis  in  this  evidence.  The 
Commission  says  by  its  finding :  "  A  latent  tubercular  condition 
was  lighted  up,  so  as  to  cause  the  decedent  to  die  from 
pulmonary  tuberculosis."  The  statement  of  appellant's  repre- 
sentative at  the  close  of  the  evidence  and  with  which  I  com- 
menced this  opinion,  indicates  that  the  carrier  was  conscious 
that  there  was  some  evidence  to  sustain  claimant's  contention; 
its  complaint  being  that  it  was  outweighed  by  evidence 
produced  by  it.  In  its  brief  the  ground  for  reversal  taken  is, 
that  the  evidence,  on  this  sole  question  in  the  case,  was 
hearsay.  The  evidence  here  for  claimant  is  not  uncorrobo- 
rated hearsay  evidence,  it  was  the  evidence  of  the  physician 
who  knew  deceased  before  the  accident  and  treated  him 
almost  continuously  after  the  accident  until  his  death.  Imme- 
diately or  within  three  days  after  the  accident  his  lungs  were 
examined  and  soon  thereafter  his  blood  pressure  was  taken 
and  both  foimd  practically  normal;  he  was  a  strong  man 
doing  the  hard  work  of  a  mason  and  never  sick  or  ailing; 
this  physician  treated  claimant  for  some  years  before  her 
husband  was  injured  and  he  knew.  His  evidence  was  as 
positive  as  any  that  can  be  given  by  a  physician  of  internal 
conditions,  and  is  such  evidence  as  is  relied  upon  generally 
in  the  vicissitudes  of  every  day  life.  The  conditions  here 
are  not  at  all  similar  to  those  prevailing  in  Matter  of  Belcher  v. 
Carthage  Machine  Co.  (224  N.  Y.  326).  In  Nestor  v.  Pabst 
Brewing  Co.  (191  App.  Div.  312)  the  only  physician  sworn  was 
the  attending  physician  and  he  swore  that  there  was  no  con- 
nection between  the  injury  and  cause  of  death;  the  only  evi- 
dence to  the  contrary  was  the  death  certificate,  made  out  upon 
hearsay  information  and  bearing  upon  its  face  a  disclaimer  of 
knowledge  of  the  truth  of  the  statement  of  facts  contained 
therein. 
The  award  should  be  affirmed. 

Award  unanimously  affirmed. 
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Before  State  Industrial  Commission,  Respondent* 

In  the  Matter  of  the  Claiin  of  Arlie  F.  Peck,  Widow, 
Bespond^it,  for  Compensation  nndtt  the  Workmai's 
Compoisation  Law,  on  Behalf  of  Herself  and  Minor  Children 
on  Account  of  the  Death  of  Lewis  Peck,  i^.  Tabssll  A 
Fairbanks,  Employers^  and  The  FmELmr  and  Casualty 
Company  of  New  York,  Insurance  Carrier,  AppellantB. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  evidence  establishing  relattonsliip 
of  employee  and  not  independent  contractor  —  death  of  engine 
repairman  hj  overturning  of  his  automobUe  while  returning  from 
work  —  accident  arising  out  of  and  in  comrse  of  employment. 

A  mechanic  who  had  performed  considerable  work  repairing  engines  for 
water  systems  installed  by  a  firm  of  heating  and  plumbing  oontractors, 
and  also  on  automobiles  and  automobile  tracks  used  by  said  firm,  who 
handed  in  his  bill  for  the  cnross  amount  without  itemising  it  and  was 
paid  at  a  certain  rate  per  hour  depending  on  the  particular  kind  of  servioe 
rendered,  was  an  employee  of  said  firm  and  not  an  independent  conteaetor, 
and  hence  where  said  employee's  automobile  in  which  he  was  riding  whOe 
returning  from  repairing  an  engine  for  his  employer  overturned  resulting 
in  his  death,  the  accident  arose  out  of  and  in  the  course  of  his  employment 
and  an  award' should  be  affirmed. 

Appeal  by  the  defendants,  Tassell  &  Fairbanks  and  another, 
from  a  decision  and  award -of  the  State  Industrial  Commission, 
made  on  the  22d  day  of  December,  1919,  and  entered  in  the 
office  of  said  Commission  on  the  2d  day  of  January,  1920. 

Nodal,  Janes  dfe  Mowton  [Edivard  P.  Mowton  of  cotmsd], 
for  the  appellants. 

Charles  D.  Newton,  Attorney-General  [Bernard  L.  Shientag 
and  E.  C.  Aiken,  Deputy  Attorney-General,  of  counsel],  for  the 
respondents. 

KiLBT,  J.: 

The  only  question  involved  upon  this  appeal  is  whether 
claimant's  husband  at  the  time  of  the  accident  was  an  inde- 
pendent contractor  or  an  employee  of  Tassell  &  Fairbanks,,  of 
Williamson,  N.  Y.,  when  the  accident  occurred.  The  firm 
of  Tassell  &  Fairbanks  was  engaged  in  businees  as  heating 
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and  plumbing  contractors,  inBtalling  water  supply  systems, 
including  engines.  Lewis  Peck  was  a  mechanic,  working  for 
whoever  employed  him;  he  did  much  work  in  the  repair  of 
auto  engines  as  well  as  other  engmes.  Previous  to  March  13, 
1919,  he  had  done  considerable  work  repairing  engines  for  the 
water  systems,  and  on  automobiles  and  automobile  trucks, 
for  this  appellant,  employer.  When  he  finished -the  particular 
kind  of  work  he  was  employed  to  do  by  said  appellants  he 
handed  in  his  bill  for  the  gross  amount  without  itemizing  it, 
sometimes  including  the  value  of  the  use  of  his  own  automobile 
when  required  to  carry  himself,  toots  and  material  to  the 
place  this  repair  work  called  him;  his  name  was  carried  on  the 
employers'  payroll;  it  appearing  from  the  evidence  of  one 
of  the  members  of  the  film  that  he  was  considered  an  honest 
man  and  he  was  not  asked  to  itemize  his  bill,  and  that  it  was 
understood  that  his  rate  of  wages  per  hour  was  sixty  to  seventy 
cents,  depending  somewhat  on  the  particular  kind  of  service 
he  was  called  upon  to  perform.  Claimant  testified  and  stated 
in  her  claim  that  his  wage  rate  was  seventy  cents  an  hour. 
The  payroll  upon  which  Peck's  time  and  compensation  were 
carried  was  used  as  a  basis  upon  which  the  appellant  insurance 
carrier  figured  the  amount  of  the  yearly  premimn  to  be  paid 
by  the  employer  for  compensation  insurance.  The  employer 
further  testified  that  Lewis  Peck  never  worked  for  his  firm 
by  the  job  as  an  independent  contractor.  On  the  13th  day 
of  March,  1919,  Tassell  &  Fairbanks  employed  Peck  to  go 
out  of  town  some  five  or  six  miles  and  repair  an  engine  of  one 
of  its  water  systems;  he  had  done  the  same  work  for  this 
firm  on  previous  occasions;  he  used  his  own  automobile  on 
this  occasion;  after  finishing  his  work  he  was  returning  home 
when  the  auto  turned  over  and  Mr.  Peck  was  killed.  It 
appears  further  from  the  record  that  the  employer- furnished 
tools  and  machinery  on  different  occasions  to  be  used  by 
Peck  in  the  work  he  was  doing  for  the  firm.  The  employer 
claimed  this  was  one  of  the  men  he  insured.  The  api)ellanl-, 
insurance  carrier,  urges  that  on  this  state  of  facts  claimant's 
husband  was  an  independent  contractor.  I  have  stated  that 
the  above  is  the  only  question  involved,  and  I  so  consider  it, 
for  it  appears  beyond  contradiction  that  the  firm  of  Tassell  & 
Fairbanks  was  engaged  in  the  business  continuously  in  which 

'igitized  by  V. 


606  ScoviLLB.t;.  Tolhcrst  Machine  Works. 

Third  Department,  I^ovember,  lOdO.  [Vol.  198. 


they  employed  the  deceased  and  that  he  was  their  engine 
repair  man,  and  it  follows  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment.  Appellant  carrier  relies,  as 
authority  for  its  contention  that  this  man  was  an  independent 
contractor,  upon  Prince  v.  Schwartz  (190  App.  Div.  820) 
and  Matter  oflAtts  v.  Risley  Lumber  Co.  (224  N.  Y.  321).  Id 
both  these  cases  there  was  a  contract  to  do  the  work  by  the  job 
for  a  lump  sum  and  they  are  therein  distinguishable  from  the 
case  at  bar.  That  claimant's  husband  was  not  an  independent 
contractor  seems  clear  from  the  evidence  and  finds  support 
in  Liberalore  v.  Friedman  (224  N.  Y.  710),  which  was  a  piece 
work  case.  To  the  same  effect  are  Abromatmtz  v.  Hudson 
View  Construction  Co.  (188  App.  Div.  356;  affd.,  228  N.  Y. 
509)  and  Wood  v.  Tupper  Lake  Chemical  Co.  (178  App.  Div. 
942;  affd.,  221  N.  Y.  660).  Questions  of  fact  were  presented 
ux)on  the  several  elements  in  the  evidence  that  go  to  make  up 
the  ease  of  the  claimant.  We  cannot  disturb  the  finding?. 
The  award  should  be  aflSrmed. 

Award  unanimously  affirmed. 


Before  State  Indttstrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  James  P.  Scoville,  RespondHit, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  ToLHURST  Machine  Works,  Employer,  and  American 
Mutual  Liability  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  November  10,  1920. 

Workmen's  Compensation  Law  —  blister  caused  by  use  of  tool, 
followed  by  blood  poisoning  —  award  for  partial  loss  of  hand 
affirmed. 

Appeal  from  an  award  made  by  the  State  Industrial  Commission  for  thirty- 
three  and  one-third  per  cent  of  loss  of  a  hand.  It  appeared  that  the 
claimant,  who  was  engaged  in  making  wire  brushes,  was  required  to  use 
pliers  which  were  kept  under  constant  pressure  with  a  result  that  a  blister 
formed  on  the  palm  of  his  hand  which  finally  broke  and  was  followed 
by  blood  poisoning  which,  it  was  claimed,  was  contracted  by  reason 
of  the  wound.    On  all  the  evidence,  held,  that  althoughthe  blister  in 
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ita^  may  not  have  justified  an  award,  the  same  was  properly  made  by 
reason  of  the  resulting  blood  poisoning  contracted  in  the  course  of 
emplo3anent. 
WooDWABD  and  H.  T.  Ebllogo,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendants,  Tolhurst  Machine  Works  and 
another,  from  a  decision  and  award  of  the  State  Industrial 
C!onunission,  made  on  the  2d  day  of  March,  1920,  and  entered 
in  the  office  of  said  Commission  on  the  11th  day  of  March,  1920, 
rescinding  and  modifying  certain  decisions  and  awards  hereto- 
fore made,  and  granting  a  modified  award  in  favor  of  the 
vslaimant. 

/.  Arthur  Hilton,  for  the  appellants. 

Charles  D.  Newton^  Attomey-G.eneral  [E.  C.  Aiken,  Deputy 
Attorney-General^  and  Bernard  L.  Shientag  of  counsel],  for  the 
respondents. 

K114EY,  J. : 

The  employer  was  engaged  in  the  business  of  machinery  and 
woodworking  at  Troy,  N.  Y.,  and  had  been  so  engaged  for 
several  years  prior  to  September  14,  1917.  The  claimant  had 
worked  for  this  concern  for  four  or  five  years  before  that  date; 
among  the  ccmunodities  manufactured  was  some  kind  of  metal 
brushes  requiring  the  combination  of  strands  of  wire  closely 
knit  or  wound  together  so  as  to  require  drawing  with  pinchers 
held  in  the  hand.  The  work  with  the  hands,  when  and  while 
so  engaged  was  strenuous;  constant  pressure  with  the  hand 
upon  the  prongs  or  handles  of  the  pinchers  or  nippers  was 
necessary  to  hold  the  grasp  upon  the  wire.  While  so  engaged, 
on  the  14th  day  of  September,  1917,  the  claimant  produced 
a  blister  on  the  pabn  of  his  right  hand;  he  continued  to  work 
until  the  blister  broke  and  blood  came  or  a  crack  in  the  flesh 
under  the  skin  was  seen  by  his  fellow-workman.  Almost 
unmediatdy  it  conamenced  to  smart,  pain  and  swell,  the  swell- 
ing extending  to  and  involving  the  back  of  the  hand.  Some 
way  in  connection  with  the  work,  dye  was  present  and  by  that 
or  something  froni  some  other  source  then  and  there  present 
infection  entered  the  hand  through  this  cut  or  broken  skin. 
Claimant  painted  his  hand  with  iodine;  it  continued  to  swell 
and  grow  worse,  and  the  following  day  or  the  second  day 
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thereafter  he  went  to  a  doctor  who  pronounced  it  a  "  pabnar 
abscess/'  and  who  testified  upon  the  hearing:  "  There  must  be 
some  point  of  infection;  there  must  be  son^  cut,  scratch  or 
break  in  the  skin  to  cause  infection."  There  was  some  confusion 
in  claimant's  testimony  as  to  whether  the  skin  broke  while  he 
was  at  the  works;  but  was  later  cleared  up  so  that  the  Com- 
mission found  it  as  a  question  of  fact.  The  condition  of 
claimant's  hand  portended  serious  results;  and  the  result  was 
serious.  Appellant  contends  that  this  was  not  an  accident; 
that  it  was  vocational  and  naturally  flowed  from  the  nature 
of  the  employment;  that  nothing  unusual  occurred;  that  the 
bUster  was  the  usual  sequence  of  contimied  pressure  of  the 
hand  upon  the  nippers  he  was  required  to  use  to  perform  his 
task  within  his  emplo}rment;  that  such  result  was  to  be  antici- 
pated; that  experience  and  observation  during  the  years  he 
worked  at  this  employment  apprised  claimant  that  what 
happened  to  him  was  the  usual  rather  than  the  unusual.  So 
far  as  the  blister  is  concerned  that  may  be  admitted,  and  there 
can  be  no  quarrel  with  the  definition  of  "  accident "  as  promul- 
gated in  Mutual  Accident  Association  v.  Barry  (131  TJ.  S.  100). 
It  is  so  understood.  Matter  of  Woodruff  v.  Howes  Construe-' 
Hon  Co.  (228  N.  Y.  276)  does  not  disturb  the  rule  upon  which 
the  finding  is  made  in  this  case.  There  a  frog  felon  developed 
in  the  palm  of  the  hand  from  constant  pressure  or  striking  of 
the  hand  against  the  handle  of  a^crew  driver;  no  question  of 
infection  and  resultant  blood  poisoning  there,  as  here.  The 
evidence  is  weak  in  one  essential,  viz.,  as  to  the  kind  of  germ 
present  in  the  surroundings  where  claimant  was  working.  I 
mean  as  to  whether  there  were  conditions  there  so  that  infec- 
tion might  happen.  In  the  attending  physician's  report  he 
says  the  symptoms  from  which  he  was  then  suflfering  were  due 
entirely  to  this  injury,  and  later  swears  that  the  condition 
of  the  hand  was  due  to  infection;  this  with  the  e\ddence  of 
claimant  as  to  first  appearances,  condition  of  hand  and  surround- 
ings, it  seems  to  me  takes  it  by  Matter  of  Eldridge  v.  Endicott, 
Johnson  &  Co.,  (228  N.  Y.  21)  and  makes  applicable  the  hold- 
ing in  Lewis  v.  Ocean  Accident  &  Guarantee  Corp.  (224  id.  18). 
and  Horrigan  v.  Post-Standard  Co.  (Id.  620).  Considerable 
evidence  was  taken;  different  awards  were  made  and  rescinded. 
The  percentage  of  loss  of  hand  shown  by  the  evidence  upon 
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which  the  award  appealed  from  is  based  ranges  from  twenty 
to  fifty  per  cent;  the  award  is  for  thirty-three  and  one-third 
per  cent  of  loss  of  use  of  hand,  and  is  about  right. 
The  award  should  be  affirmed. 

All  concur,  except  Woodwabd,  J.,  diaeentiag,  with  an  opinion^ 
in  which  H.  T.  Kellogg,  J.,  concurs. 

WooDWARn,  J.  (dissenting): 

The  claimant,  James  P.  Scoville,  was  employed  by  the 
Tolhurst  Machine  Works,  and  on  the  14th  of  September,  1917, 
he  was  using  a  pair  of  pliers  to  draw  wire.  The  particular 
operation  required  him  to  grasp  the  wire  with  the  pliers  and 
bear  down  upon  the  handles  in  order  to  pull  the  wire  to  its 
desired  position.  This  operation  was  constantly  repeated 
and  was  the  ordinary  and  customary  method  used  in  the  work. 
It  appears  from  the  evidence  that  the  claimant  in  the  course 
of  this  work  developed  a  blister;  that  after  disoov^^g  the 
soreness  he  continued  to  work.  Subsequently  the  blister 
appears  to  have  broken,  thou^  whethw  this  occun^  during 
the  progress  of  the  work  does  not  appear,  and  an  infection  set 
in  resulting  in  a  partial  loss  of  the  use  of  tibe  hand.  Upon  the 
original  hearing  the  Conmiission  denied  an  award,  the  claim* 
ant  having  testified  that  he  could  not  say  whether  the  blister 
was  broken  or  not;  that  he  could  not  say  wheUier  it  was 
punctured  or  not.  Subsequently  the  claimant  wrote  to  the 
Commissioner  and  claimed  that  he  misunderstood  the  ques^ 
tion;  that  he  imderstood  the  question  to  be  whether  he  (th^ 
claimant)  had  purposely  ptmctured  the  blister,  and  upon  this 
n^resentation  a  further  hearing  was  hehi  iii  which  ^e  claim-" 
ant  radically  changed  his  attitude;  but  we  do  not  find  that 
there  was  anything  in  the  nature  of  aii  acddent,  or  that  the 
blister  broke  during  the  employment.  ' 

The  Coittt  of  Appeals,  in  the  very  recent  case  oi  Matter  of 
Woodruff  V.  How4B  CoMlmdion  Co.  (228  N.  Yv  276,  278) 
has  declared  that  ''an  accidental  event  takes  place  without 
one's  foresight  or  expectation;  an  event  that  proceeds  from 
an  unknown  cause,  or  is  an  unusual  effect  of  the  known  cause; 
and  therefore  not  expected,''  and  that  was  a  c^tse  in  which  a 
carpenter  was  supposed  to  have  injured  his  hand  by  the 
App.  Div.— Vol.  CXCIII.        39 
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customary  and  ordinary  use  of  a  screw  driver,  producing  an 
irritation  giving  rise  to  a  felon,  much  as  in  the  case  here  under 
consideration.  It  is  true  that  the  court  did  not  dismiss  the 
claim,  but  sent  it  back  for  the  further  consideration  of  the 
Commission.  It  did,  however,  hold  that  the  mere  showing 
that  the  claimant  had,  in  the  ordinary  use  of  a. screw  driver, 
irritated  his  fingers  and  that  a  felon  had  followed,  did  not 
operate  to  show  that  the  injury  was  the  result  of  an  accident; 
and  we  are  unable  to  discover  anjrthing  in  the  present  case 
which  partakes  of  the  nature  of  an  accident. 

Injury  and  personal  injury  "  mean  only  accidental  injuries 
arising  out  of  and  in  the  course  of  employment  and  such 
disease  or  infection  as  may  naturally  and  unavoidably  result 
therefrom*'  (Workmen's  Comp^sation  Law,  §  3,  subd.  7, 
as  amd.  by  Laws  of  1917,  chap.  705),  and  until  it  is  shown 
that  there  has  been  an  accident,  something  which  is  apart 
from  the  natural  and  inevitable  results  of  the  proper  per- 
formance of  the  duties  of  the  employment,  there  is  no  founda- 
tion for  the  application  of  the  statute.  The  fact  that  an 
infection  results  from  the  breaking  of  a  blister  produced 
in  the  orderly  and  ordinary  work  of  the  employee,  such 
blister  not  being  shown  to  have  broken  because  of  any  accident 
in  the  course  of  the  employment,  cannot  of  itself  give  rise  to 
an  accidental  injury;  and  the  fact  that  the  claimant  had  to 
come  back  to  meet  the  adverse  decision  with  a  changed  claim 
does  not  justify  a  forced  construction  to  bring  his  case  within 
the  law.  If  an  accident  occurs  and  an  injury  results  the 
employee  is  entitled  to  compensation  for  the  injury  growing  out 
of  such  aocklent,  including  "  such  disease  or  infection  as  may 
naturally  and  unavoidably  result  therefrom,"  but  the  primary 
purpose  of  the  statute  is  to  deal  witibi  the  accidents  peculiar  to 
the  hazardous  occupations,  and  the  happening  of  an  accident 
is  necessary  to  bring  the  statute  into  operation  in  any  individual 
case.  No  accident  is  shown  to  have  occurred,  and  the  award 
cannot  be  sustained  on  this  record. 

The  award  appealed  from  i^ould  be  reversed,  and  the  claim 
dismissed. 

H.  T.  Kellogg,  J.,  concurs. 

Award  affirmed. 
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Cornelius  F.  Tdbrnet,  Individually  and  as  Administrator, 
etc.,  of  Mart  E.  Tiernet,  Deceased,  Respondent,  v. 
George  W.  Perkins,  as  President  of  the  Cigar  Makers' 
International  Union  of  America,  Appellant. 

Third  Department,  November  10, 1920. 

Insurane*  —  labor  union  —  amendmont  of  conBtltution  relating  to 
pajment  of  death  beneflta  —  when  amendment  does  not  deprive 
member  of  vested  rights  —  when  husband  of  deceased  member 
cannot  sue  as  administrator  for  benefit  of  heirs  at  law. 

Although  the  oonstitution  ol  a  U^bor  unic»i  at  the  time  the  plaintiff's 
intestate  beoame  a  member  thereof  provided  that  if  a  member  failed 
to  designate  by  will  or  otherwise  tbe  i)erson  to  whom  her  death  benefit 
shall  be  paid,  the  same  shall  be  paid  to  the  heirs  at  law,  the  association 
had  power  to  amend  the  constitution  so  as  to  provide  that  if  no  designa- 
tion were  made  by  a  membei*,  the  benefits  shall  be  paid  to  the  widow  of 
the  deceased  member,  if  there  be  no  widow  then  to  the  minor  children 
of  the  deceased  m/«nber,  and  if  there  be  no  widow  or  minor  children  of 
the  deceased  member,  then  to  any  relatives  of  the  deceased  who  at  the 
time  of  his  death  were  dependent  for  support  in  whole  or  in  part  upon 
such  deceased  member.  Such  amendment  of  the  constitution  did  not 
affect  the  power  of  a  member  to  select  a  beneficiary  and  hence  did  not 
deprive  such  member  of  any  vested  right. 

It  follows  that  wheore  the  court  on  a  prior  appeal  has  determined  that  the 
husband  of  a  deceased  member  of  such  association  is  not  a  dependent 
relative  entitled  to  receive  the  death  benefits  he  has  no  standing  to  sue 
by  amending  his  complaint  so  as  to  sue  both  individually  and  as  his 
widow's  administrator  claiming  to  be  entitled  to  recover  on  behalf  of  the 
heirs  at  law  under  the  original  terms  of  said  constitution. 

KiLST,  J.,  dissents,  with  opinion;  John  M.  Kblloog»  P.  J.,  dissents  on 
opinion  in  former  appeaL 

Appeal  by  the  defendant,  George  W.  Perkins,  as  president, 
etc.,  from  a  judgment  of  the  County  Court  of  Albany  county 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  29th  day  of  March,  1920,  reversing 
upon  the  law  and  the  facts  a  judgment  of  the  City  Court  of 
Albany  in  favor  of  the  plaintiff,  and  also  reversing  a  judgment 
of  said  County  Court  for  costs  in  favor  of  the  defendant, 
heretofore  entered  in  the  office  of  the  clerk  of  the  county  of 
Albany,  and  granting  a  new  trial  of  the  action  in  the  City 
Court  of  Albany,  with  costs  to  the  plaintiff  to  abide  the^vent. 
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Charles  H.  MiUs  and  Borden  H.  Mills,  for  the  appellant. 

John  J.  McManus,  for  the  respondent. 

H.  T.  Kellogg,  J. : 

In  August^  1894,  Mary  E.  Tiemey  became  a  member  of  the 
Cigar  Makers'  International  Union  of  A^lericl^  of  which  the 
defendant  in  this  action  is  now  the  president.    Her  dues  to 
the  association  were  regularly  paid  until  December  16,  1914, 
when  she  died.    She  had  then  been  continuously  a  member  of 
the  association  in  good  standing  for  more  than  twenty  years. 
It  was  proyided  by  the  constitution  of  the  association  that  in 
case  of  the  death  of  a  member  with  a  memberahip  of  fifteen 
consecutive  years  to  her  credit,  the  association  Would  pay 
$50  for  funeral  expenses  and  $500  as  a  death  benefit.    At  the 
time  that  Mary  E.  Tiemey  became  a  member  of  the  associa- 
tion, and  for  many  years  thereafter,  the  death  benefit  was 
payable  \mder  the  constitution  to  suoh  persons  as  might  be 
designated  by  the  member.    It  was  also  provided  therein 
that  "  in  case  any  member  shall  fail  to  so  designate,  by  will  or 
otherwise,  to  whom  said  sum  shall  be  paid,  the  sruns  above 
mentioned  shall  be  paid  to  the  heirs  at  Law."    In  the  year  1912 
the  constitution  was  amended  to  provide  that  if  the  member 
made  no  designation  ''  such  benefits  shall  be  paid  to  the  widow 
of  such  deceased  member;  if  there  be  no  widow  then  to  the 
minor  children  of  such  deceased  member,  and  if  there  be  no 
widow  or  no  minor  children  of  such  deceased  member,  then 
to  any  relatives  of  the  deceased  member  who  at  the  time  of 
his  death  were  dependent  for  support  in  whole  or  in  part  upon 
such  deceased  member."    Mary  E.  Tiemey  never  made  a 
designation  of  a  beneficiary.    This  action  to  recover  the  death 
ben^t  for  her  death  was  brought  by  tibie  husband  of  Mary  E. 
Tiemey,  who  originally  claimed  to  be  entitled  thereto  as  a 
depend^ikt  relative  under  the  amendment  to  the  constitution 
thus  passed  in  the  year  1912.    It  was  held  by  this  court  in 
178  Appellate  Divisipji,  391,  that  the  husband  was  not  a 
dependent  relative,  a^d  a  jud^nent  in  his  favor  was  accordingly 
reversed.    The  husband  thereafter  procured  an  order  amend- 
ing his  complaint,  so  that  he  now  appears  as  a  plaintiff  in  this 
action  both  individually  and  as  administrator  of  the  estate  of 
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his  wife,  clamiing  a  right  of  recovery  on  behalf  of  '^  the  heirs 
at  law"  of  Maiy  E«  Tiemey  under  the  provisions  of  the 
consUtatioh  as  they  existed  prior  to  the  amendment.  Since 
it  has  been  decided  that  he  has  no  standung  as  a  d^^eiade&t 
relative,  it  follows  thlit  in  oixfer  now  to  ^cceed  he  must  estab- 
lish that  the  amendmecit  of  1912  was  illegal  because  tini^eaton- 
able  in  diaracter,  so  that  the  constitution  in  its  original  form 
still  governs.  It  will  be  observed  that  the  only  alteraticm  made 
in  the  constitution  related  to  the  class  of  persons  who  would 
take  in  the  event  that  a  member  failed  to  make  a  designation. 
As  the  power  of  selection  of  a  desired  beneficiary  by  Mary  £. 
Tierney  was  not  in  tlie  lee^  affected  by  th,e  amendment,  we 
think  it  ealf-evident  that  the  amendment  was  reasonable,  and 
that  neither  she  nor  any  other  person  was  deprived  of  a  vested 
rig^t  thereby.  The  cases  of  Qrossmayer  v.  Distict  No.  i, 
Bmai  Berith  (7Q  App;  Div-  90)  and  O'Brien  v.  Supreme 
CmmcU  (81  id.  1)  fully  sustain  this  view.  It  is,  therefore, 
unneoeesary  to  consider  the  question  raised  whether  the 
ameiufanent  to  the  eon]^]aint  was  properly  granted,  and  the 
fuithw  questbn  whedier  the  pcetent  i^aintiff  represents  the 
^'  heirs  at  law  '\  who  were  made  beneficiaries  by  the  original 
constitution,  for  the  plaintiff  must  oUierwise  fail  in  the  action 
in  so  far  as  he  seeks  herKSt  a  recovioy  <rf  the  death  benefit.  .  i 
The  judgment  of  the  County  Court  is  reversed,  with  eoetfr, 
and  the  judgmwt  of  the  City  Court  reinstated. 

All  concur,  except  KiiiBY,  J.^  dissmiting, .  with  i^  men!u>- 
landum;  John  M.  KBLLoaa>^  P.  J.,  dissents  on  the  ground 
stated  in. his  opinioh  in  the  former  appeal  (17S  App.  Div. 
391,  395). 

KiLET,  J.  (dissenting) : 

When  plaintiff ^s  intestate  became  a  member  of  defendant, 
appellant  heroin,  in  August,  1894,  artoele  11  oi  the  eonstitu* 
tion  was  in  {oroe,:and  provided^  so  far  as.  pertin^it  here,,  as 
follows:  ^^  But  in  ease  any  memb^  shall  fail  to  ao  designate 
[a  beneficiary],  by  wiU  or  otherwise,  to  whom  said  sum  shall 
be  paid,  Uie  sums  above  Inentioiied  ^hdU  M  paid  to  the  heirs  at 
law  J'  No  effort  or  action  was  made  dr  taken  to  change  that 
article  until    1912,  eighteen  years   after  tiiie  nbw    d^c^ae^ 
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member  had  joined  said  union  or  association.  The  rights 
claimed  for  here  were  vested^  by  lapse  of  time,  imder  appel- 
lant's constitution,  when  the  amendment  relied  upon  was 
enacted.  Appellant  realized  the  danger  manifest  in  that 
condition,  and  by  the  7th  x>aragraph  of  its  answer  affirmatively 
alleges:  ''  That  if  the  said  article  [article  11]  as  so  pleaded  was 
in  full  force  and  effect  as  referred  to  in  paragraph '  Second '  of 
this  defense,  no  claim  in  writing,  verified  by  the  claimant,  to 
such  beneficiary  money  was  made  by  any  person  or  persons 
who  were  or  claimed  to  be,  the  designated  beneficiary  or 
beneficiaries  of  the  said  Mary  E^  Tiemey,  or  by  (he  heirs  or 
legal  representativea  of  a  person  or  persons  who  were  or  claimed 
to  be  the  designated  beneficiary  or  beneficiaries  of  the  said 
Mary  E.  Tiemey,  within  one  year  after  the  death  of  the  said 
Mary  E.  Tiemey;"  While  there  is  a  tentative  recognition  of 
the  soundness  of  plaintiff's  claim,  avoidance  is  sou^t  on  the 
ground  of  alleged  absence  of  any  alleged  legal  claim  made 
thereunder.  A  claim  was  made  by  the  husband  within  the 
year;  he  was  her  natural  representative  and  later  by  proceed- 
ings duly  had  became  legal  as  well  as  natural  in  his  rqwesen- 
tative  capacity.  I  do  not  understand  such  position  is  looked 
upon  as  sufficient  to  defeat  Ihe  judgment  obtained  by  the 
plaintiff*  The  question  of  the  vested  ri^t  being  or  not 
bebag  destroyed  by  the  alleged  amendment  is  the  paramount 
issue.  I  can  find  nowhere  that  the  constituticm  provides  that 
its  amendments  shall  have  retroactive  effect,  and  in  the  absence 
of  such  provision  such  amendment  is  proq>ective.  That 
plaintiff's  intestate  had  a  vested  interest  was  recognized  in 
the  constitution,  when  the  right  was  given  to  will  away  the 
rights  she  had  in  the  union  which  had  ripened  into  money 
value.  Each  case  presents  its  own  facts;  but  I  think  the 
majority  of  adjudication  is  in  favor  of  protecting  vested 
rights.  This  was  a  contractual  relation  and  rights  under  it 
could  not  be  limited  or  cut  down  by  subsequent  action,  unless 
the  contract  provided  it  could  be  done  in  language  unmistak- 
able and  at  the  same  time  understandable.  Sooh  reservation 
does  not  appear  to  have  been  entered  in  this  contract.  (Beach 
V.  Supreme  Tent  K,  of  M.,  177  N.  Y.  100;  Pfeiferv.  Supreme 
Lodge  B.  S.  B.  Soe.,  173  id.  418;  BMjer  v.  Supreme  Council, 
78  App.  Div.  546.) 
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It  will  be  recalled  that  this  policy  was  worth  $500  as  ilf 
stood,  without  any  otiier  act  on  the  part  of  the  insured,  except 
to  pay  dues,  which  was  done,  when  the  amendment  is  claimed 
to  have  destroyed  this  evidence  of  value.  I  cannot  approve 
of  such  interpretation  nor  result. 

The  judgment  should  be  affirmedi  with  costs. 

Judgment  of  the  County  Court  reversed,  and  judgment  of 
the  City  Court  affirmed,  with  costs  in  all  courts. 


The  Pubuc  Sebvxcs  Commission  of  the  Siatb  of  New 
York,  Second  District,  Appellant,  v.  The  New  York 
Central  Railroad  Company,  Respondent. 

Third  Department,  Norember  10»  1920. 

Raitaroadt-^  rtltaia  of  Intrastate  railroad  from  Federal  eontrol  — 
Federal  Transportation  Act  of  19S0,  seotion  2M,  subdivision  a» 
construed  —  power  of  Publie  Senrioe  Commission  to  require 
intrastate  railroad  to  reduce  fares  to  limit  prescribed  by  charter  — 
constitutional  law  —  limits  of  Federal  power  discussed. 

Subdiviffionaof  aeotbn  208  of  the  Federal  Traiiiq>ortationAot  of  1920,  whiok 
in  substance  provides  thatall  rates,  fares  and  ehaiges  of  raUroads  whieh  are 
in  effect  February  29, 1920«  on  the  lines  of  carriers  subject  to  the  InterBtate 
Commerce  Act,  **  shall  continue  in  force  and  effect  until  thereafter  changed 
by  State  or  Federal  authority,  respectively,  or  pursuant  to  authority  of 
law,"  does  not  attempt  to  deal  with  intrastate  commerce  or  with  rates 
of  face  within  the  limits  of  individual  States,  except  for  a  limited  period 
within  the  aetiial  duration  of  the  technical  war,  and  hence  since,  by  said 
Federal  Transportation  Act,  the  New  York  Central  railroad  which  had 
been  taken  over  by  the  United  States  was  released  from  government 
control  and  its  property  returned  to  its  owners,  the  duties  and  obligations 
of  said  railroad  within  the  confines  of  this  State  are  governed  by  the 
oharter  granted  to  it  by  this  State,  and  henee  the  Public  Service  Com-* 
mission  has  power  to  compel  said  railroad  company  to  redvoe  its  passenger 
rates  to  two  cents  per  mUe,  which  is  the  maximum  limit  prescribed  in  its 
charter,  and  this  notwithstanding  the  fact  that  it  was  authorized  by  the 
Federal  government  while  under  Federal  control  to  charge  in  excess  of 
said  rates. 

Limits  of  Federal  i>ower  over  intrastate  railroads  analysed  and  discussed 
per  WooDWABB,  J. 

JosN  M.  KmwMQO*  P.  Jm  and  H.  T.  KbsjjOqo,  J.,  diamaU  with  ^naioii* 
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Appeal  by  ihe  plaintifiP,  The  Public  Scnrvioe  Commission 
of  1^6  State  of  New  York,  Seeond  District,  fiom  an  order 
of  the  Supreme  Court,  made  at  the  Albany  ^aecial  Term  and 
entered  in  the  office  of  the  clerk  of  the  eoimty  of  Albany  on 
the  5th  day  of  August,  1920,  den3ring  its  petition  under  section 
57  of  the  Public  Service  Commissioiis  Law  and  diHmisRing 
the  proceeding  upon  the  merits. 

Ledyard  P.  Hale,  Counael  to  PubliaSemoe  Comndmon,  Second 
District,  and  Joseph  A.  Kellogg;  Charles  D.  Newton,  Attorney- 
General  [Edward  G.Griffinp  Deputy  Attorney-General,  of  counsel], 
for  the  appellant, 

Akxarlder  S.  Lyman,  Charles  C.  Paulding  ^nd  William  L. 
Visscher,  for  the  respondent. 

Woodward,  J.: 

The  PubUc  Service  Commission,  Second  District  (hereafter 
referred  to  as  the  Commissiosi),  instituted  a  proeeeding  undtf 
the  provisions  of  section  57  of  the  Public  Service  Commissions 
Law,  the  object  of  which  was  to  compel  the  New  York  Central 
Raihoad  Company,  the  respondent,  to  obey  the  provisions 
of  an  order  issued  by  the  Commission  directing  the  respondent 
to  restore  the  passenger  rates  prescribed  by  law  on  and  after 
the  1st  day  of  September,  1920.  This  order  was  issued  on 
the  15th  day  of  June,  1920,  and,  as  a  defense,  the  respondent 
asserted  the  provisions  of  section  208,  subdivision  a,  of  the 
Federal  Transportation  Act  of  1920,  and  the  learned  court 
at  Special  Term  has  dismissed  the  proceeding  on  the  naerits, 
holding  in  effect  that  the  provisions  of  tiie  Federal  statute 
operate  to  fix  the  rate  at  three  cents  per  mile  until  the 
Legislature  of  this  State  has,  under  the  supposed  authority 
of  the  Federal  statute,  taken  aflBrmative  action  changing 
such  rata.  (See  112  Miso.  Rep.  617.)  The  question  pre- 
SKited  for  review  here  is  the  prop&c  construction  of  the 
statute,  and,  if  the  construction  put  upon  it  by  the  respondent 
and  the  court  below  is  sustained,  whether  such  statute  is 
warranted  under  the  provisions  of  the  Tenth  Amendment 
of  the  Constitution  of  the  United  States. 

Adopting  the  respondent's  statement  of  facts,  "various 
connecting  railroads  between  Albany  and  Buffalo  were  co&- 
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solidated  into  the  New  York  Central  Railroad  Company, 
pursuant  to  chapter  76  of  the  Laws  of  1853,  section  7  whereof 
limited  way  passenger  fares  on  the  road  of  the  consolidated 
company  to  a  rate  not  exceeding  two  cents  per  mile. 
November  1,  1869/ the  New  York  Central  Raibx)ad  Company 
was  consolidated  into  and  became  a  new  corporation  under 
the  name  of  the  New  York  Central  and  Hudson  River  Railroad 
Company.  December  23,  1914,  the  consolidation  of  the  New 
York  Central  arid  Hudson  River  Raihx)ad  Company  with  other 
railroad  Companies  resulted  in  the  organization  of  respondent 
under  the  laws  of,  and  operating  within  the  States  of  New 
York,  t^ennsylvania,  Ohio,  Indiana,  Illinois  and  Michigan, 
with  leased  lines  operated  in  the  States  of  New  Jersey  and 
Massachusetts  and  branches  extending  into  Canada. 

''  The  two-cent  rate  prescribed  by  section  7  of  chapter  76 
of  the  Laws  of  1853,  in  time  codified  in  subd.  5  of  section  57 
of  the  Railroad  Law,  had  remained  continuously  in  effect 
whpn,  on  December  28,  1917,  the  President  of  the  United 
States,  pursuant  to  Act  of  Congress,  approved  August  29, 
191'6,  by  proclamation  dated  December  26,  1917,  assimxed 
possession,  use,  occupation  and  control  of  respondent's  railroad 
system."  (See  39  U.  S.  Stat,  at  Large,  604,  chap.  417,  amdg. 
24  id.  380,  §  6,*  as  amd.  by  34  id:  587,  §  2;  Official  U.  S. 
Bulletin,  Dec.  27, 1917,  vol.  1,  No.  193,  pp.  1,  2.) 

Under  the  provisions  of  the  Federal  Control  Act  of  March  21, 
1918,  it  was  provided  that  the  railroads  so  taken  over  by  the 
general  government  should  continue  in  that  relation  "  during  the 
period  of  l{he  war  and  for  a  reasonable  time  thereafter,  which 
shall  not '  exceed  one  year .  and  nine  months  next  following 
the  df^te'bf  the  proclamation  by  the  President  of  the  exchange 
of  ratifications  of  the  treaty  of  peace,*'  and  the  President 
was  authorised  to  relinquish  such  control  at  any  time  in  his 
discretion.  (40  U.  S.  Stat,  at  Large,  458,  §  14.)  By  General 
Order  28,  dated  May  25,  1918,  the  Director-General  of  Rail- 
roads authorized  thp  coTlection  from  June  10,  1918,  of  three- 
cent  fares  for  both  interstate  and  intrastate  passenger  traffic 
(Official  U.  S.  Bulletin,  May  28,  1918,  vol.  2,  No.  321,  pp. 
6, 7),  and  this  rat6  continued  to  be  authorized  and  collected 
up  to  ai^d  including  the  29th  day  of  February,  1920,  the  day  f  6l- 
lowing  the  approval  of  the  Federal  Transportation  Actqf  1920, 
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which  provided,  in  section  208,  subdivision  a,  that ''  all  rates, 
fares,  and  charges,  and  all  classifications,  r^ulations,  and 
practices,  in  any  wise  changing,  affecting,  or  determining, 
any  part  of  the  aggregate  of  rates,  fares,  or  charges,  or  the 
value  of  the  service  rendered,  which  on  F^ruary  29,  1920, 
are  in  effect  on  the  lines  of  carriers  subject  to  the  Interstate 
Commerce  Act,  shall  continue  in  force  and  effect  until  there- 
after changed  by  State  or  Federal  authority,  respectively, 
or  piu^uant  to  authority  of  law;  but  prior  to  September  1, 
1920,  no  such  rate,  fare,  or  charge  shall  be  reduced,  and  no 
such  classification,  regulation,  or  practice  shall  be  changed  in 
such  manner  as  to  reduce  any  such  rate,  fare,  or  charge,  unless 
such  reduction  or  change  is  approved  by  the  Commission" 
(41  U.  S.  Stat,  at  Large,  464,  §  208,  subd.  a),  and  the  court 
below  has  held  that  this  prevents  the  operation  of  the  laws  of 
the  State  of  New  York  without  further  action  on  the  part  of 
the  Legislature.  We  are  now  to  determine  whether  this  is 
the  true  construction  of  the  provision  quoted. 

There  is  a  canon  of  construction  whidi  cogently  argues  that 
a  rational,  sensible  and  practical  construction  of  a  constitution, 
statute  or  contract  should  be  preferred  to  one  which  is 
unreasonable,  absurd  or  impracticable  {McPhee  &  McGinnity 
Co.  V .  Union  Pacific  R,  Co.,  158  Fed.  Rep.  5,  17),  and  it  is 
always  proper  to  assiune  that  the  legislative  body  has  acted 
with  a  knowledge  of  existing  laws  and  constitutions,  and  that 
it  has  intended  to  produce  a  harmonious  and  workable  sys- 
tem, without  doing  violence  to  constitutional  principles.  "  The 
Constitution  itself,"  says  Cooley  in  his  Principles  of  Constitu- 
tional Law  (p.  33),  "  never  yields  to  treaty  or  enactment; 
it  neither  changes  with  time,  nor  does  it  in  theory  bend  to  the 
force  of  circumstances.  It  may  be  amended  according  to 
its  own  permission;  but  while  it  stands  it  is  '  a  law  for  rulers 
and  people,  equally  in  war  and  in  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men,  at  all  times  and 
imder  all  circumstances,' "  and  it  is  proper,  therefore,  that  we 
consider  the  position  in  which  the  United  States  government 
stood  in  relation  to  the  respondent's  railroad  and  to  the  State 
of  New  York  in  the  enactment  of  tJie  provision  here  under 
consideration. 

There  is  no  doubt  that  '^  the  government  within  the  Con- 
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stituiion  has  all  the  powers  granted  to  it  whidi  are  necessary 
to  preserve  its  existence  "  (Ex  parte  Milligan,  4  Wall.  2,  121) 
and  the  United  States  is  sovereign  in  respect  to  those  matters 
which  have  been  delegated  to  it.  ''  In  American  constitutional 
law/'  says  Cooley  (p.  21),  ''a  peculiar  system  is  established; 
the  powers  of  sovereignty  being  classified,  and  some  of  them 
apportioned  to  the  government  of  *the  United  States  for  its 
exercise,  while  others  are  left  with  the  States.  Under  this 
apportionment  the  nation  is  possessed  of  supreme,  absolute 
and  uncontrollable  power  in  respect  to  certain  subjects  through- 
out all  the  States,  while  the  States  have  the  like  unqualified 
power,  within  their  respective  limits,  in  respect  to  other 
subjects."  {Thurlaw  v.  MasaachtueUa,  5  How.  [U.  S.]  504, 
588;  Ableman  v.  Booth,  21  id.  506,  516;  United  States  v.  Cruik- 
Oumk,  82  U.  S.  642;  Barbier  v.  ConnoUy,  113  id.  27;  Mugler  v. 
Kansas,  123  id.  623;  Kidd  v.  Pearson,  128  id.  1;  Atlantic  Coast 
Line  v.  Ooldsboro,  232  id.  548,  558.)  In  other  words,  in  the 
exercise  of  the  sovereign  powers  of  the  United  States  there  are 
no  State  lines.  (Lake  Shore  &  Michigan  Southern  Railway  v. 
Ohio,  173  U.  S.  285,  305;  Oklahoma  v.  Kansas  Natural  Gas 
Co.,  221  id.  229,  255.)  It  is  the  same  as  thou^  there  were  one 
great  State  with  a  single  legislative  power,  as  in  Great  Britain. 
But  like  all  other  powers  granted  to  Congress  by  the  United 
States  Constitution  (Art.  1,  §  8),  the  power  to  regulate  com- 
merce is  subject  to  all  the  limitations  imposed  by  such  instru- 
ment, including  the  Fifth  and  Tenth  Amendments.  Congress 
has  supreme  control  over  the  regulation  of  interstate  and  foreign 
commerce,  and  with  the  Indian  tribes,  but  if,  in  the  exercise 
of  that  supreme  control,  it  deems  it  necessary  to  take  private 
property,  th&a  it  must  proceed  subject  to  the  limitations  imposed 
by  the  Fifth  Amendment,  and  can  take  only  on  payment  of  just 
compensation.  The  power  to  regulate  commerce  is  not  given 
in  any  broader  terms,  than  that  to  establish  post  offices  and 
post  roads;  but  if  Congress  wishes  to  take  private  property 
upon  which  to  build  a  post  office  it  must  either  agree  upon 
the  price  with  the  owner  or  in  cond^nnation  pay  just  com* 
pensation  therefor.  And  if  that  prop^y  be  improved  under 
authority  of  a  charter  granted  by  the  State,  with  a  franchise  to 
take  tolls  for  the  use  of  the  improvement,  in  order  to  determine 
the  just  compensation  such  franchise  must  be  taken  into  con* 
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sideration.  {Monongahela  Ntmgation  Co.  t.  Unitei  States,  148 
U.  S.  312,  386,  337.)  So,  in  the  exercise  of  the  war  pcfwer  the 
Congress  has  plenary  power,  but  it  must  be  used  subject  to  the 
limitations  of  ihe  United  -States  Coastitutioh;  it  can  take  the 
property^of  individuals  and  corporations  only  upon  the  payment 
of  just  comp^ation,  and  as  the  States  have  full  power  to  regu* 
late  within  their  limits  matters  of  internal  police,  including  in 
that  general  designation  whatever  will  prom6te  the  peace,  com- 
fort, convenience  and  pix>spmty  of  their  people,  embracing  the 
construction  of  roads,  canals  and  bridges  and  the  establidmxent 
of  ferries  (Lak^  Shore  &  MuMgan  Souihem  Beniiway  v*  Okio, 
173  U.  S.  285, 294),  it  must  follow  that  the  war  power  does  not 
include  the  power  to  legislate  in  reference  to  any  of  these 
matters  which  bdongof  right  to  ibhe  States;  for  whatever  is 
not  conferred  is  withheld,  and  belcmgs  to  tiie  several  States 
or  to  the  people  thereof  •  (CaWer  v.  BtcH,  3  Dall.  380;  O^jbons 
V.  Ogderiy  9  Wheat.  1,  187;  Brucoe  v.  Bemk  of  CommonwedUk 
of  Kentucky,  11  Pet.  257;  Slaughter  Hotm  Cam,  16  Wall.  36; 
United  States  v.  Cruiksh(;^nk,  92  U.  S,  542,  500.) 

If  we  are  ri^t  io  these  several  propositions,  ilie  war  power 
does  not  in  its  exercise  increase  the  •sovereign  powers  of  the 
United  States  beyond  the  emunerated  powers;  it  does  not 
authorize  an  invasion  of  the  fielded  State  legislation.  Though 
limited  in  its  powers  it  is  supreme  in  the  martters  confided  to  it, 
and  its  laws,  when  made  in  pursuance  of  the  United  ^tes  Con- 
stitution, form  the  supreme  law  of  the  land,  ^'  anything  in  the 
Constitution  or  laws  of  any  State,  to  the  contrary  notwitiistand- 
ing."  {Second  Umployers'  Liability  Cases,  223  U.  S.  1,  54.) 
The  law  which  authorized  the  President  of  the  United  States  to 
take  over  the  railroads  of  the  country  was  deaarly  an  exeroise 
of  the  war  pow^;  the  right  to  take  the  property  of  individuals 
and  corporations  upon  the  payment  of  just  compensation  for 
the  purposes  of  the  war,  and  as  the  taking  did  not  <M>nj;emplate 
their  destruction  but  rather  a  usufructuary  right,  to-  terminate 
with  the  ending  of  the  war,  there  was  no  occasion  tor  any 
interference  with  the  legislative  power  of  the  State.  Hie 
government  of  the  United  States  came  mto  possession  of  the 
property  under  a  paramount  power  —  a  power  superior  to 
tittat  of  the  State  and  the  owners  combined,  tt  h^  within 
itself,  for  the  purposes  of  the  war,  the  combined  rights  6t  hatii 
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in  this  public  utility.  It  had  the  ri^t  and  the  power  to 
legislate  in  respect  to  this  usufructuary  nse  of  the  property; 
to  determine  the  uses  to  which  it  should  be  put  and  the  amount 
of  the  compensation  \;vtich  should  be  paid  for  such  services 
as  were  rendered  to  the  public  as  an  incident  to  the  purposes 
for  which  it  was  taken.  The  New  York  Central  Railroad 
Company,  as  a  corporate  entity  created  and  endowed  by  the 
State  of  New  York,  owed  the  duty  of  service  to  the  State  from 
which  these  privileges  proceeded  {Pennsylvania  Oas  Co.  v. 
Public  Service  Commission,  225  N.  Y.  397,  409),  but  when  the 
United  States  government,  in  the  exercise  of  its  sovereign 
powers,  took  possession  of  the  property  and  the  franchises  the 
corporation  was  absolved  from  the  discharge  of  these  duties, 
and  it  had  no  control  over  the  rates  or  the  service.  In  short, 
the  New  York  Central  Railroad  Company,  during  the  period 
of  the  war,  was  not  a  commercial  railroad  exercising  its  fran- 
chises, but  a  mere  instrumentality  of  the  United  States  in  carry- 
ing on  the  war,  in  the  same  sense  that  a  steamship  or  a  man- 
of-war,  carrying  troops  or  performing  other  service,  would  be 
an  instrumentality  for  prosecuting  the  hostilities.  The  United 
States  has  no,  power  under  the  United  States  Constitution  to 
construct  and  operate  a  railroad  in  the  State  of  New  York  for 
the  purpose  of  discharging  the  obligations  of  a  common  carrier 
within  the  confines  of  the  State;  it  could  only  do  this  under 
its  war  power,  and  for  war  purposes,  though  as  an  incident  it 
could  imdoubtedly  carry  goods  and  passengers,  but  its  powers 
in  the  premises  are  due  wholly  to  the  war  power  and  not  to 
any  authority  under  the  United  States  Constitution  to  become 
a  common  carrier.  These  powers  ended  with  the  necessity 
which  brought  them  into  operation;  the  rates  of  fare  whidi 
the  Dffector-General  established  as  the  condition  upon  which 
the  United  States  would  transport  persons  in  connection  with 
the  war  activities  had  no  relation  whatever  to  the  New  Yoric 
Central  Railroad  Company  as  a  New  York  public  service 
corporation;'  they  were  the  rates  common  to  the  railroad 
system  generally,  without  any  reference  to  the  duties  and 
obligations  of  these  public  highways  to  the  States  and  the 
people  as  common  carriers. 

This  was  the  true  environment  in  which  the  legislation 
here  imder  consideration  was  enacted.    The  necessity  which 
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justified  the  taking  over  of  the  raihx)ads  as  war  instrumen- 
talities was  at  an  end;  the  purpose  was  to  restore  them  to 
their  owners.  The  question  of  just  compensation  was  involved 
in  the  method  of  restoring  as  well  as  in  taking;  the  old  indi- 
vidual systems,  with  their  affiliations,  had  been  broken  up, 
their  oi^nizations  dissipated,  their  traffic  diverted.  To  sunply 
timi  them  back  without  regulations  or  provision  for  a  continua- 
tion of  revenues  during'the  period  of  reorganization  would  be  an 
act  of  great  injustice;  and  if  we  read  section  208,  subdivision  a, 
of  the  Federal  Transportation  Act  of  1920  in  the  light  of  these 
conditions,  and  with  a  knowledge  that  the  war  power  did 
not  involve  any  power  to  deal  with  the  corporate  rights  and 
duties  owing  to  the  States  of  their  creation,  we  shall  have 
httle  difficulty  in  arriving  at  the  conclusion  that  it  was  not 
the  purpose  of  Congress  to  change  the  corporate  rights  and 
duties  of  the  New  York  Central  Railroad  Company  in  so  far 
as  it  related  to  the  carrying  of  passengers  within  the  limits 
of  the  State  of  New  York,  apart  from  interstate  traffic.  The 
United  States  government  clearly  had  no  power  to  create  the 
New  York  Central  Railroad  Company,  nor  to  endow  it  with  the 
right  of  eminent  domain.  "  The  franchises  of  a  railroad  corpora- 
tion,''  says  Nellis  on  Street  Surface  Railroads  (Vol.  1  [1st  ed.], 
p.  55),  "  are  rights  or  privileges  which  are  essential  to  the  opera- 
tion of  the  corporation,  and  without  which  its  road  and  works 
would  be  of  little  value;  such  as  the  franch^'ses  to  run  cars, 
to  take  tolls,  to  appropriate  earth  and  gravel  for  the  bed  of 
its  road,  or  water  for  its  engines,  and  the  like.  They  are 
positive  rights  or  privileges,  without  the  possession  of  which 
the  road  of  the  company  could  not  be  successfully  worked,'' 
and  these  franchises  proceed  mediately  or  immediately  from 
the  State.  {New  Orleans  Gas  Co.  v.  Louisiana  Light  Co. 
H5  U.  S.  650,  659,  and  authorities  there  cited;  City  of  New 
York  V.  Bryan,  196  N.  Y.  158,  165.)  It  is  an  elementary 
definition  of  a  franchise  that  it  is  a  grant  from  the  sovereign 
power  {City  of  New  York  v.  Bryan,  supra),  and  the  sovereign 
power  to  create  corporations  for  intrastate  purposes  at  least 
has  not  been  delegated  to  the  National  government,  and  as 
the  war  power  begins  and  ends  with  the  necessities  created 
by  war,  and  does  not  extend  to  the  creation  or  r^ulation  of 
common  carriers,  it  must  follow  that  the  Congress  could  not 
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be  deemed  to  have  intended  to  go  beyond  its  constitutional 
powers  in  the  absence  of  controlling  language  to  that  effect. 
Congress  has  no  power  to  amend  State  legislation;  its  enact- 
ments merely  supersede  or  control  those  of  the  States  where 
they  are  in  conflict  {Second  Employers'  lAabiUty  Cases,  223 
IT.  S.  1,  64),  and  le^lation  enacted  under  the  war  power  only 
goes  to  the  necessities  of  the  war,  and  not  to  the  internal  affairs 
of  the  several  States  in  times  of  peace.  Section  208,  subdivi- 
sion a,  of  the  Federal  Transportation  Act  does  not,  by  any  fair 
construction  of  its  language,  attempt  to  deal  with  intrastate 
commerce,  or  with  the  rates  of  fare  within  the  limits  of  indi- 
vidual States,  except  for  a  limited  period  within  the  actual 
duration  of  the  technical  war.  Its  language  is  that  '^  all  rates, 
fares,  and  charges,  and  all  classifications,  regulations,  and 
practices,  in  any  wise  changing,  affecting,  or  determining, 
any  part  or  the  aggregate  of  rates,  fares,  or  charges,  or  the 
value  of  service  rendered,  which  on  February  29,  1920,  are 
in  effect  on  the  lines  of  carriers  subject  to  the  Interstate  Com- 
merce Act,  shall  continue  in  force  and  effect  until  thereafter 
changed  by  State  or  Federal  authority,  respectively,  or  pursuant 
to  authority  of  law,"  etc.  What  do  we  understand  by  "  pur- 
suant to  authority  of  law?  "  Law,  as  we  understand  it,  is  a 
rule  of  civil  conduct  prescribed  by  the  law-making  power  in  the 
State  (18  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  569),  and  it  must 
be  an  existing"]  rule  of  conduct;  a  rule  prescribed.  When  the 
Congress  declared  that  the  then  existing  rates  should  ''  con- 
tinue in  force  and  effect "  until  thereafter  changed  "  pursuant 
to  authority  of  law,"  it  could  not  have  intended  a  law  to  be 
thereafter  enacted,  for  it  had  already  provided  for  a  change 
"by  State  or  Federal  authority,"  which,  we  assume,  con- 
templated legislation  where  the  law  did  not  abeady  provide 
the  necessary  rule.  In  the  case  of  the  New  York  Central 
Railroad  Company  the  rate  of  two  cents  per  mile  was  a  charter 
provision;  it  was  the  condition  which  the  corporation  accepted 
along  with  its  franchises.  It  is  as  much  a  parteof  its  being»as 
any  other  provision  in  its  charter  which  must  be  accepted 
or  rejected  in  toto.  If  accepted  it  must  be  taken  as  offered, 
and  the  company  has  no  right  to  accept  in  part  and  reject 
in  part.  (Paige  v.  Schenectady  R.  Co.,  178  N.  Y.  102,  114.) 
The  acceptance  of  the  charter  by  the  corporation  constituted 
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a  contract  with  the  State  of  New  York,  and  any  action  which 
relieves  the  grantees  of  the  burdens  it  imposes  is  in  violation 
of  the  contract  with  the  State,  and  is  void  as  against  public 
policy.  (Paige  v.  Schenectady  R.  Co.,  mpra,  115,  and 
authorities  there  cited.)  The  Federal  Transportation  Act  of 
1920  repealed,  in  effect,  the  act  under  which  the  railroads 
were  taken  over  by  the  United  States,  or  at  least  released  the 
respondent  from  any  operation  of  that  law,  and  there  can  be 
no  reasonable  doubt  that,  as  the  chartered  rights  of  the  New 
York  Central  Railroad  Company  came  into  full  operation 
with  the  return  of  the  railroad, property  to  its  owners,  the 
duties,  and  obligations^  constituting  a  part  of  the  charter 
contract,  followed  the  rights  and  are  now  controlling.  The 
Federal  Transportation  Act  of  1920  does  not  purport  to  sever 
the  relation  between  the  charter  privileges  and  the  condition 
upon  which  those  rights  were  granted;  no  such  power  was 
delegated  to  Congress  and  no  such  power  has  been  attempted 
to  be  exercised.  The  act  of  Congress  simply  suspended  the 
operation  of  existing  State  law  up  to  the  1st  day  of  September, 
1920,  and  then,  by  operation  of  law  —  by  the  force  of  the 
contract  with  the  State  of  New  York  —  the  rates  established 
in  1853  became  operative,  and  the  duty  devolved  upon  the 
Public  Service  Commission  of  the  Second  District  to  cami)eJ 
obedience  to  the  law* 

The  order  Appealed  from  ,should  be  reversed,  with  costs, 
and  the  Commission  should  have  judgpxent  in  accord  with 
the  petition,  with  costs. 

All  concur,  Cochrane,  J.,  in  result,,  except  John  M. 
Kellogg,  P.  J.„  who  dissents,  with  an  opinion  in  which 
H.  T.  Kellogg,  J.,  concurs. 

John  M.  Kellogg,  P.  J.  (dissenting) : 

The  taking  over  of  the  railroads  by  the  government  during 
the  war  was  a  proper  war  measure  and  in  effect  superseded 
and  annulled,  for  the  time  being  at  least,  the  State  laws  with 
respect  to  their  operation.  There  can  be  no  serious  dispute 
but  that  the  Federal  Transportation  Act  of  1920  (41  TT.  S. 
Stat,  at  Large,  456,  chap.  91),  under  which  the  i*ailroads 
were  returned  to  the  owners,  contemplated  that  the  rates 
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which  the  goveitimeiit  had  established  upon  the  roads  should 
not  be  reduced  prior  to  September  1,  1820,  by  any  State 
attthoQty  and  thafc  eidstiiig  rates  diouM  continue  until-^y 
were  thereafter  changed  by  State  or^  Federal  authority,  respec* 
thrd^»  or  pturBiiant  to  authcMity  of  law.  Evidently  liie  words 
"  pursuit  to  authority  of  law  "  were  intended  to  be  qualified 
by  the  preoediog.  word  ''  thweafter."  (See  41  U.  S.  Stat. 
at  Large,  464,  §  208^  subd.  a.)  The  pafabc  records,  the 
tdims  of  itbe  iEMOt  itself  apd  the  situation  listing  and  the 
getei1ali;undierait&iidkig  iii  and  outmd^  of  Comgress^  inake  it 
olear:  that  such  was  the  legislative  intent.  The  Tranqxxrta^ 
tion  Abt  weognlsed  that  by  taking  over  atid  operating  the 
roads  theg^weitmient  had  in  effect  demoralixed  them  and 
their  service  and  rendered  it  impraddcaUe  for  their  owni»8 
to  operate-  them  uidess  they  had  soime  govemmeiit  relief  or 
aMistanee,  and  this  aot.  was  intended  to  have  that  effect. 
The  act,  however,  permitted  the  States  and  the  local  boaatls 
to  d0e]:ea8e  the  rates  tbeteaft^,  but  apparently  upon  the  ground 
that*th<$y>wero  excessive.  Assuming,  therefore,  that  Comgness 
intended  that  rates  ^ould  not  be  changed  by  any  law  or 
rcKUlation/ii^.the  State  unless  the  law  or  regula/tion  was  there*- 
after  made,  the  :case  turns  upon  the  question  of  the  legality 
of  the  Transportation  Act. 

The  wttr  n^easUre  hy  which  the  government  took  over  the 
railroads  was  not  complete  by  the  taking;  it  involved  the 
operation  aad  the  retutn,  both  of  which  were  contemplated 
by  and  vfete  a  necessary  part  of  it.  ''  Assuming  that  the 
implied  pow^  to  enact  such  a  prohibition  must  depend  not 
\xpon  the  existence  of  a  tedmical  skate  of  war,  terminable 
only  vntk  the  ratification  of  a  treaty  of  peace  or  a  proclamation 
of  peace  (t/mtod  States  v.  Anderson,  9  WaU.  56,  70;  The 
ProiecUn',  12  WaU.  700, 702;  Hijo  v.  United  Stales^  194  U.  a 
315|  323),  but  Upon  tome  actual  emei^goncy  or  necessity  arising 
out  of  the  war  or  incident  to  it,  still,  as  was  said  in  Stewart  v« 
Kahn  (11  WalL  493,  507):  'The  power  is  not  limited  to 
victories  in  the  field  and  the  dispersion  of  the  [insurgent] 
forces.  It  <larries  with  it  inherently  the  power  to  guard  against 
the  immediiite  :reuewal  of  .the  conflict,  and  to  remedy  the 
evils  which  have  arisen  from  its  rise  and  progress.'  "  (Hamilton 
.Ai»F.4:^CT^rr-yoJi;GXCIIL        40 
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V.  Kentucky  Distilleries  Co.y  251  U.  S.  146,  161.    See  Buppert 
V.  Caffey,  Id,  264,  282.) 

Immediately  upon  taking  over  the  railroads  the  govermneDt, 
in  effect,  operated  the  entire  systems  of  railways  m  the  country 
as  one  system,  taking  from  certain  lines  the  business  which 
had  been  built  up  by  them  in  the  previous  years  and  diverting 
it  to  other  lines  as  the  interests  of  the  government  required. 
It  had  greatly  increased  the  wages  of  railway  employees  and, 
as  a  consequence  of  the  war,  all  expenses tof  railroads  as  well 
as  of  others,  were  nearly  doubled.  It  was  obvious,  and  the 
legislative  records  show  that  it  was  deemed  disastrous  to 
the  roads  and  injurious  to  the  public  and  the  general  good 
if  they  were  to  be  returned  to  the  owners  without  some  relief 
from  the  conditions  which  the  government  had  caused  by 
its  control  and  management — that  unless  relief  was  granted 
bankruptcy  of  many  and  perhaps  of  mosl  of  the  roads  would 
have  followed. 

Congress  evidently  considered  that  the  rates  in  the  various 
States  fixed  by  the  Conmxission  and  the  statutes  before  govern- 
ment control  were  then  of  doubtful  validity  because  of  the 
changed  condition.  It  evidently  considered  that  a  rate  which 
was  just  before  the  war  was  unjust  and  unremtmerative  at 
the  time  the  Transportation  Law  was  passed.  It  had  good 
reason  to  conclude  that  a  return  of  the  roads  without  some 
govemm^ital  protection  meant  chaos,  and  that  there  were  no 
existing  rates  outside  of  those  fixed  xmder  government  control. 
It  evidently  had  in  view  the  rule  laid  down  in  Municipal  Gas 
Co.  V.  PvMic  Service  Commiesion  (225  N.  Y.  89,  96),  from 
which  we  quote:  "  Into  every  statute  of  this  kind,  we  are 
to  read,  therefore,  an  impUed  condition.  The  condition  is 
that  the  rates  shall  remain  in  force  at  such  times  and  at  such 
only  as  their  enforcement  will  not  work  d^iial  of  the  right  to 
a  fair  return*  When  the  return  falls  below  that  level,  the 
regulation  is  suspended.  When  the  level  is  again  attained, 
the  duty  of  obedience  revives.  There  woidd  be  no  obscurity 
about  this  if  the  condition  were  expressed.  It  is  no  less 
binding  because  it  is  impUed.  The  Constitution  is  the  supreme 
law;  and  statutes  are  written  and  enforced  in  submission  to 
its  commands." 

The  Transportation  Act  did  not  entirely  retxuii  the  roads 
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to  the  owners  and  release  the  grip  which  the  Federal  govern* 
ment  had  upon  them  as  a  war  measure.  As  we  have  seen, 
it  provided,  in  effect,  that  the  existing  rates  should  continue 
until  thereafter  changed  by  it  or  the  local  authorities.  It 
had  a  direct  interest  in  further  control.  It  warranted  for 
six  months  the  net  earnings  of  all  roads  so  desiring,  reserving 
to  itself  the  surplus  if  any.  It  retained  supervision  over  the 
securities  to  be  issued,  and  promised,  in  effect,  financial 
assistance  for  the  period  of  two  years.  By  its  terms^  if  upon 
the  rates  established  by,  or  to  be  established  under  it,  a  carrier 
received  a  net  railway  operating  income  exceeding  six  per  cent 
upon  the  value  of  the  property  used  in  the  service,  the  excess 
of  such  income  was  controlled  by  the  government.  Evidently 
the  rate  of  wages  fixed  by  the  Federal  Raihoad  Administration 
cannot  be  changed  by  the  companies  at  will,  but  by  the  terms 
of  this  law  are  intended  to  be  controlled  by  the  Federal  govern- 
ment. If  the  New  York  Central  Raikoad  Company  becomes 
bankrupt,  it  not  only  interferes  with  intrastate  business  of  the 
road  but  is  also  destructive  of  its  interstate  business.  The  same 
is  true  of  every  road.  The  provisions  of  this  act  were  evidently 
intended  to  prevent  bankruptcy  of  the  various  roads  and  to 
retain  them  for  the  purpose  of  interstate  commerce  and  for 
carrying  the  mails  and  general  pubHc  use.  If  the  government 
substantially  takes  the  control  of  wages  into  its  hands,  it  is 
not  unreasonable  for  it  to  take  the  control  of  rates,  and  by 
the  act  in  question  it  has  substantially  done  both.  By  the 
provisions  under  which  the  railroads  were  taken  by  the  govern- 
ment, its  good  faith  was  pledged  to  maintain  the  condition 
of  the  roads  and  to  return  them  to  the  owners  in  their  integrity, 
unimpaired  by  the  government  use.  As  we  have  seen,  the 
act  of  taking  over  the  railroads  as  a  war  measure  continues 
imtil  they  are  returned.  They  are  retiumed  in  a  qualified 
sense  and  in  a  sense  the  Federal  government  keeps  control  of 
them.  The  extraordinary  war  powers  and  duties  of  the  Federal 
government  are  not  met  until  the  evils  arising  from  its  forcible 
seizure  and  use  have  been  remedied.  They  are  returned  only 
when  they  come  back  to  their  normal  condition  as  going 
ooncons  and  able  to  go.  A  thriving  manufacturing  plant, 
taken  from  an  owner,  is  not  restored  to  him  by  delivering  to 
him  its  ruins.    The  legislation  in  question,  so  far  as  possible, 
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has  attempted  to  return  the  properties  in  sudi  a  way  that 
the -owners  may  use  them  and  the  people  benefit  by  them. 
The  Federal  government,  whidi  has  a  clear  right  ia  (Cotitiol 
interrtate  commerce,  is  a  judge,  in  a  way,  of  what' acid' aare 
necessary  for  such  control,  and  it  may  prevent,  tiie  9tafes 
from  destroying  the  instruments  by  which  interstate  oominerce 
is  to  be  carried  on.  It  may  prevent  the  establishment  of 
rates  prejudicial  to  or  destructive  of  inter^atd  comMierce. 
(Houston  &  Texas  Ry.  v.  United  Steady  234  U.  S.  842, 851 ,  852.) 
As  a  part  of  and  to  complete  necessary  war  legislation  and 
in  the  interest  of  interstate  commerce  I  am  satil^ed  Idie  act 
is  valid.    I,  therefore,  favor  affirmance. 

H.  T.  Kellogg,  J.,  concurs. 

Order  reversed,  with  costs.    Judgment  for  the  Oomitnisi^n 
in  accordance  with  the  petition,  with  costs. 


Frank  W.  Terwilliger,  Respondent,  v.  Browning,  King 
&  Company,  Appellant. 

Third  DepaiinaifiiLli/Novaiiibeir  10,  l!920i 

LandlOiTd  and  tenant  —  action  against  landlord  to  recover  damages 
after  offer  to  redeem  rejected  —  evidence  showing  that  k>ortion 
of  demised  premises  were  subject  to  paramount  title' of  tliuiiiei- 
pality  —  rejection  of  tender  because  tezlatit  blalaMd  piMMM^n 
of  entire  premises  —  verdict  for  plaintlfE  agaliMt  law  and  ^yWbiloe. 

In  an  action  brought  by  a  tenant  against  his  landlord  to  recover  damages 
for  keeping  the  tenant  out  of  possession,  it  appeared  that  i^ter  tW  teniAt 
had  been  dispossessed  by  summary  proceedings,  he'inade  ik  teilder  Btnd 
offered  to  redeem  the  premises  as  authorized  by  seotioa  225^  of  the  Gdde 
of  Civil  Prooedure,  The  demised  ptwmise^  oomnisted  of  i^  TurUsh  bath, 
a  portion  of  which  occupied  a  vault  under  the  sidewalk  m,  the  city  of 
New  York,  of  which  the  lessor  had  occupancy  by  sufferance  of  the  city 
and  subject  to  its  paramount  title.  As  the  Hudson  and  Manhattan 
Railroad  Company  required  a  temporary  use  of  said  vault  for  the  purpose 
of  constructing  an  undet^ground  railroad,  the  dty  of-  N^w  Yoi'k  and  said 
company  notified '  the  lessors  that  ihey  were  •req^dred^  to  remwe  ^«ir 
property  from  >  the  Vault  during  the .  undergsound  consti^tiQn,  aadit 
is  conceded  that  the  city  had  Icfial  right  to  make  upe  of  such  vault.    The 


Digitized  by  VjOOQIC 


TnwiLUGiR  V.  Browkino,  Kim  A  Oo.  629 

App.  J>lVr]  Third  X>efMurtiQent»  Ijlov^mbor,  IflM). 

•  lessens  gave  a  lefN»  to  the  ndlroiMl  oompaoy  for  the  purposes  of  said 
underground,  oonstruotion,  said  lease  binding  the  raikoad  company  to 
restore  the  premises  to  their  former  condition,  which  lease  Was  made 
subject  to  the  plaintiff's  rights  as  tenant  and  subject  to  his  right  of 
redemption.     It  further  appeared  that  the  plaintiff  in  making  the  tender 

.  neoessury  to  his  xodnnplion,  daimed  a  right  td  possession  of  the  entire 
premised  iacludin^:  t)ie  raillt  and  tbat  the  '^der  was  rejeoted  by  the 
defendant  upon  ;8aid.  ground.    JSvidepAe  examiUiied,  and 

Beld,  that  a  verdict  for  the  plaintiff  is  against  the  law  and  evidence,  and 

|f  that  k  new  triaj  should  be  ^ante^- 

EiLfeT  and  Woodward,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  Browning,  King  &  Conapany, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff;  entered  in  the  office  of  the  clerk  of  the  county  of  Ulster 
on  the  iOth  day  of  June,  1919,  upon,  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  15th 
day  of  May,  1919,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes* 

Ch(wle9  P.  Northrop  [A.  T.  Clearwater  and  C.  S.  Clark  of 
counsel],  for  the  appellant. 

Abrc^HJM  Fem^ein  [Augustus  Van  Wyck  and  Paul  P.  Lorjter 
ol  counsel},  for  the  respondent. 

John  M.  Ksllogg,  P.  J. : 

In  TerwiUiger  v.  Brwmingy  Kifig  <£  Company  (152  App^ 
Div.  552),  a  fprmer  aoticn  between  these  parties,  among  other 
things,  it  was  determined  that  the 'material  facts  found  in  the 
oirder  of  redemption,  made  under  section  2259  of  the  Code  of 
Civil  Procedure,  were  res  adjudiciUass^  binding  upon  the. 
parties  and  that  by.  the  fact  of  tend^  the  tenant  became 
entitled  to  the  possession  of  the  property  subject  to  the  lease,, 
but  that  the  4efeQdant  owed  him  no  active  duty  to  put  Mm. 
into  possession  especially  where  there  was  an  intervening 
lease.  In  this  f^stion)  afterwards  brought,  the  decision  (222 
N.  Y,  47)  wa^  made  upon  djemurrer  to  the  complaint  that  a 
cau3e .  of  actioTi  was  stated  if  the  defendant  absolutely  and 
continuously  refused  .to  deliver  possession  or  to  permit  plain^ 
tiff;  to  secure  possession,  or  destroyed  the  property  to  prevent 
redemption.  This  record  for  the  first  time  puts  the  actual 
facts  before  tl^e  court  and  the  former  decisions  on  d^nuirer 
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cannot  aid  us,  except  so  far  as  they  actually  decide  a  legal 
question  arising  upon  the  facts  now  appearing.  The  facts  for 
consideration  are  changed  by  the  answer  and  the  evidence  and 
present  an  entirely  new  situation. 

Throughout  this  Utigation  the  claim  that  the  defendant 
dismantled  the  property  and  destroyed  the  right  of  redemption 
has  played  an  important  part  and  probably  has  misled  the 
jury.  The  position  is  unreasonable  and  untenable.  A  part 
of  the  bathing  establishment  leased  extended  beyond  the 
defendant's  property  line  and  into  the  vault  under  the  sidewalk. 
The  use  of  that  part  of  the  property  was  permitted  by  the  city 
but  was  subject  to  its  paramount  right,  and  the  lease  recog- 
nized that  fact.  The  Hudson  and  Manhattan  Railroad 
Company  was  to  pass  through  a  tunnel  imder  the  street  and 
under  the  vault  in  which  a  part  of  the  bathing  equipment  was 
and  the  city  gave  the  plaintiflF  and  the  defendant  written 
notice  of  that  fact,  requiring  them  to  remove  their  property 
from  the  vault,  areaway  and  stairs  under  the  sidewalk  and 
roadway  to  be  so  used  on  or  before  December  20,  1909,  and 
in  default  of  such  removal  the  railroad  company  would  remove 
it  at  their  expense.  The  railroad  company  served  upon  each 
of  said  parties  a  similar  notice,  requiring  removal  on  or  before 
December  21,  1909.  At  the  time  the  dispossess  order  was 
miade  the  excavation  in  Sixth  avenue  had  reached  this  property 
and  it  was  then  necessary  to  enter  and  use  the  vault  for  the 
purposes  stated.  It  is  conceded  that  the  city  had  the  legal 
right  to  take  and  use  it.  Undoubtedly  the  lease  was  made  in 
good  faith;  it  gave  to  the  railroad  company  no  right  which  it 
otherwise  did  not  "have,  and  the  dismantling  of  the  property, 
which  is  so  much  talked  of,  was  simply  the  act  of  the  railroad 
company  in  using  the  vault  for  the  necessary  purpose  of  its 
construction  and  in  removing  the  leased  property  therefrom. 
If  the  defendant's  engineer  assisted  in  disconnecting  some  of 
the  pipes,  ft  was  undoubtedly  to  protect  the  other  leased 
property  and  was  preparatory  to  the  removal  of  it  from  the 
vault.  The  lease  to  the  raiboad  company  was  from  March  1, 
1910,  to  November  1,  1910,  at  $250  per  month,  and  gave  the 
railroad  company  the  right  to  use  the  premises  leased  for  the 
purpose  stated,  and  that  company  was  bound  to  restore  the 
premises  to  their  former  condition.    The  lease  was  made 
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subject  to  plaintiff's  rights  as  tenant  and  his  right  of  redemp- 
tion. It  is  conceded  in  the  case:  '^  That  after  the  completiooi 
of  the  construction  of  the  Hudson  &  Manhattan  Raihroad 
Company  in  Sixth  Avenue,  that  no  part  of  the  building  and 
basement  and  vault  thereof  of  the  premises  534-536  Sixth 
Avenue  was  taken  or  occupied  by  such  railroad.  That  the 
work  of  the  construction  of  such  railroad  commenced  on  the 
3d  day  of  March,  1910,  and  such  work  was  completed  and  the 
premises,  basement  and  vault  were  restored  to  their  former 
condition  on  or  about  the  1st  day  of  September,  1910."  There 
was,  therefore,  no  destruction  of  the  bathing  establishment. 
Some  of  the  bathing  property  was  removed  from  the  vault 
into  another  part  of  the  leased  pr^nises  temporarily  and  was 
to  be  replaced  without  expense  to  defendant  or  the  plaintiff. 

Section  2259  of  the  Code  of  Civil  Procedure  contemplates 
that  after  redemption  is  made  imder  section  2256  by  a  tender 
or  payment,  either  party  may  petition  the  court  for  an  order 
''  establishing  the  rights  and  liabilities  of  the  parties  upon  the 
redemption  "  and  that  after  an  opportunity  to  be  heard  a 
final  order  should  be  made  "  as  justice  requires."  The  order 
of  redemption  is  part  of  the  complaint  and  of  the  answer  and 
was  duly  received  in  evidence  on  the  offer  of  plaintiff.  It 
conclusively  established  between  the  parties  that  there  was 
due  the  defendant  as  rental  $8,709.12,  after  giving  the  plain- 
tiff credit  for  the  rentals  received  from  the  Hudson  and  Man- 
hattan Railroad  Company;  that  the  premises  had  been 
redeemed  by  the  tender  on  the  24th  day  of  March,  1910; 
that  the  Hudson  and  Manhattan  Railroad  Company  was  in 
possession  of  a  part  of  the  leased  premises  under  the  lease 
mentioned,  and  that  upon  payment  of  the  rental  found  due 
and  the  other  sums  stated  in  the  order,  the  plaintiff  was 
entitled  to  possession  of  said  property  subject  to  the  railroad 
company  lease.  The  words  of  the  order,  ''  shall  be  let  into 
possession,"  as  we  held  in  152  Appellate  Division,  552,  mean 
only  that  he  is  entitled  to  the  possession.  The  order  shows  on 
its  face  that  defendant  could  not  put  plaintiff  in  possession. 
The  order  means  that  plaintiff  may  enter  into  possession  and 
defendant  shall  not  prevent  or  interfere  with  his  going  into 
possession.  There  is  no  determination  in  the  order  that  the 
defendant  had  refused  to  allow  the  plaintiff  to  go  into  possefih 
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sion  or  had  kept  him  from  taking  poddoBsion,  subject  to  the 
lease.  It  was,  therefore,  error  for  tlie  presiding  justice  to  hoM 
that  the  plaintiff  could  still  litigate  the  amount  due  for  rental 
because  the  defendant  had  not  alleged  estoppel  in  the  answ^. 
The  defendant's  exception  to  that  ruling  was  Well  taken  and 
the  disallowance  of  the  amount  as  a  counterclaim  was  against 
the  evidence  and  erroneous. 

As  a  matter  of  fact  the  defendant  did  not  withhold  the 
premises  from  the  plaintiff.  The  plaintiff  nev^*  demanded  tbe 
possession  of  the  property  subject  to  the  lease.  In  Gontenoh 
plation  of  law,  after  the  tender  he  was  practically  in  possession 
as  lessee  subject  to  the  rights  of  the  railroad  company.'  No 
action  of  defendant  prevented  him  from  taking  possession. 
A  refusal  of  the  tender  could  not  affect  the  tenant's  ri^ts.  A 
proper  tender,  although  refused,  is  in  itself  a  redemption.  The 
plaintiff's  evidence  shows  that  plaintiff,  his  lawyer  and  the  man 
who  owned  the  money  went  to  the  defendant's  place  and  in 
substance  told  the  Brownings,  who  represented  fhe  defendant, 
that  they  tendered  the  money,  producing  it,  and  wanted  the 
baths.  They  con^ceded  that  the  Brownings  in  substaiuce 
said  that  the  money  locked  g(k>d  to  them;  they  woilld  be 
glad  to  take  it,  but  they  would  call  up  thekr  lawyer  and  pve 
them  an  answer  presently;  and  that  they  called  their  lawyer 
on  the  telephone  and  after  a  consultation  with  him,  returned 
and  said  that  they  were  sorry  not  to  take  the  money  but  that 
the  lawyer  advised  that  it  was  out  of  their  hands  and  that 
plaintiff  had  to  go  to  the  Hudson  tod  Manhattan  Railroad 
Company  to  get  possession;  That  answer  is  only  ^onsistoikt 
with  the  fact  that  tiie  defendant  wanted  the  money  and  the 
only  obstacle  in  taking  it  was  the  outstimding  lekm-  to  the 
railroad  <^ompany  and  their  possesion  under  iti  It  was  tlien 
the  duty  of  the  plaintiff^  if  he  wanted  the  property,  to  ask  the 
possession  of  the  bat^  subject  to  the  rights  of  the  railroad 
company.  In  effect,  the  defendant  offered  that  rights  There*- 
upon  the  plamtiff  returned  the  money' to  the  ownw,  who  was 
there  with  them.  It  is  significant  that  they  did  not  call  tiie 
owner  of  the  money  to  swear  as  to  the  l^ransaetion. 

The  defendant's  version  is  that  when  its  lawyer,  NorttiTopi 
was  called  on  the  phone  he  dictated  aii  answer  to  defendant's 
sbmographer  in  substanoe  Itot  they  willingly  accept  ^tfe  moii^ 
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and  turn  over  the  property,  but  it  is  subject  to  the  rights  of 
the  lailroad  oompauy  under  its  lease.  The  plamtiff's  lawyer 
had  the  money  during  the  entire  interview.  He  said,  ''  Then 
you  cannot  driver  poseeasion,"  and  went  away  with  the  money. 
Two  of  the  Brownings  and  the  stenograi^er  in  substance 
swore  to  that  state  of  facta  It  is  improbable  that  after  the 
Brownings  called  up.  the  lawyer,  who  dictated  an  answer » 
they  should  give  an  answer  directly  opposite  and  state  that 
it  wfta  what  the  lawyer  said.  The.  deposition  of  one  of  the 
Browning  bi:others  was  read  in  evidence,  he  being  sick  and 
unable  to  attend  the  trial.  The  deposition  indicates  that  he 
wrote  down  the  answeir  dictated  by  Northrop  and.  then  gave 
it  to  the  stenographer.  The  plaintiJS  claims  that  no  dictated 
answer  was  read.  Northrop  was  pennitted  to  swear  that  he 
dictated  ap  answer  to  Browning  over  the  telephone.  The 
court  did  not  permit  him  to  say  that  the  paper  put  in  evidence 
was,  in  fact,  the  very  matter  dictated  by  him  to  Browning* 
The  defendtot  ^cepted  to  the  ruling*  The  judgm^nt  is  so. 
manifestly  wrong  that  it  is  unnecessary  to  confer  this  exoep*. 
tion  and  other  exceptions  in  tixe  case.  The  plaintiff's  version 
is  unreasonabla  The  manner  in  which  the  plaintiff  got  the 
moni^  and  made  the  alleged  tender  makes  it  clear  that  he 
did  not  want  the  possession  of  the  prop^y.  His  theory  was 
that  the  bathing  establishment  was  destroyed  immediately 
after  defendant  was  put  into  possession  and  it  could  not  be 
returned.  He  evidently  thou^t  it  was  safe  to  make  a  tender 
and  it  was  made  in  a  way  to  prevent  acceptance.  The  alleged 
tender  was  evidently  made  as  the  basis  of  a  lawsuit  for  damages 
and  without  any  intent  to  get  the  property.  The  owner  of 
the  money  did  not  let  it  out  of  his  sight  and  it  was  immediately 
returned  to  him* 

Plaintiff  was  not  entitled  to  the  possession  of  the  entu^ 
property.  It  knew  of  the  tenns  of  the  lease  to  the  railroad 
company.  It  demanded  too  much  and  it  is  safe  to  refuse  to 
comply  witJbi  ai)  excessive  demaiid.  The  defendant  treated 
the  matter  takly  and  stated  the  fact  which  the  plaintiff  knew 
that  it  could  not  deliver  possession  on  accoimt  of  the  lease. 
It  did  not  defy  or  challenge  the  plaintiff's  right  to  possession;, 
it  did  no  act  to  keep  the  pl^untiff  from  the  possession.  There 
can  be  no  doubt  of  defendant's  good  faith  in  doing  what  it  did, 
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and  upon  no  theory  of  law  can  its  action  be  held  to  be  a  wiHi- 
holding  of  the  property  or  preventing  the  plaintiff  from  taking 
possession  of  it  under  the  lease.  The  plaintiff  by  the  fact  of 
redemption  became  the  owner  of  the  lease.  The  defendant 
did  not  refuse  to  turn  it  over  and  was  not  asked  to  do  so.  To 
make  a  conversion  of  property  by  demand  or  refusal,  the 
refusal  must  be  absolute  and  unqualified  and,  if  it  was  reason- 
able and  made  in  good  "faith,  it  is  not  conversion.  (McEntee 
V.  New  Jersey  Steamboat  Co.,  45  N.  Y.  34.)  Just  what  took 
place  at  the  time  of  the  alleged  tender  is  not  very  material, 
because,  as  we  have  said,  the  order  for  redemption  established 
the  fact  that  there  was  a  tender.  This  discussion  is  only 
niecessary  as  bearing  upon  the  ease  generally  and  tending  to 
show  that  the  alleged  tender  was  in  a  way  fictitious;  that  there 
was  no  bona  fide  demand  for  the  possession  of  the  property 
subject  to  the  lease  and  no  refusal. 

The  verdict  is  peculiar  in  form.  It  awards  to  plaintiff 
$6,200  per  year  with  interest  from  August  1, 1910,  until  the  end 
of  the  lease,  thereby  determining  in  substance  that  the  rental  of 
the  property  was  worth  that  amount  more  than  the  rent  to  be 
paid.  Concededly  by  all  the  experts  there  had  been  no  change 
in  value  of  property  in  the  locality  for  the  better  since  the  lease, 
unless  it  was  a  moderate  improvraaent  within  the  last  year  or 
two.  All  the  experts  give  the  value  of  the  premises  for  one 
year  and  then  repeat  the  same  value  for  the  succeeding  years. 
There  was  no  evidence  that  the  rental  value  of  this  i>roperty 
was  substantially  in  excess  of  the  rent  to  be  paid.  The 
plaintiff  called  two  real  estate  exi)erts,  neither  of  whom  had 
any  knowledge  of  or  experience  with  Turkish  or  Russian 
bath  property  or  their  rental  value.  Concededly  there  are 
no  similar  basements  in  that  locality  which  are  rented  separate 
from  the  stores.  Neither  had  any  particular  knowledge  of  the 
property  and  in  giving  an  answer  to  a  hypothetical  question, 
one  fixed  its  rental  value  as  a  bathing  establishment  at  $24,670; 
he  valued  the  basement  without  the  baths  at  $13,736.  The 
other  apparently  in  a!  like  manner  and  with  like  knowledge 
fixed  the  basement  rental  at  $11,600,  but  fixed  the  rent  as  a 
bathing  establishment  at  $21,020.  To  the  basement  value  he 
adds  interest  on  $60,000,  which  was  the  approximate  cost  of 
instalhng  the  baths,  $3,000;  depreciation  on  baths  $2,500  i>er 
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year;  extra  costs  of  engineer  $1,300;  extra  cost  of  coal  $dOO. 
It  needs  no  argument  to  show  that  these  items  have  no  bear- 
ing upon  the  rental  value  of  this  establishment.  The  defend- 
ant's e3q)ert  gives  the  rental  value  of  the  entire  property  at 
about  one*haLf  of  the  plaintiff's  experts'  estimate  for  the  base- 
ment. Evidently  tiie  Brownings  are  competent  business  men. 
Three  years  before  the  lease  to  the  plaintiff  they,  through 
Levy,  made  the  basement  into  a  Russian  and  Turkish  bath 
establishment  at  an  expenditure  of  about  $50,000,  with  a  lease 
to  him  for  a  long  term  of  years  for  $10,000  per  year.  After 
figuring  the  interest  on  the  cost  of  the  equipment,  proper 
depreoiation,  the  extra  cost  for  an  engineer  and  coal,  which 
items^  according  to  plaintiff's  experts  would  aggregate  about 
$7,700,  would  leave  about  $2,300  per  annum  as  the  rent 
of  the  basement.  It  is  absurd  to  say  that  any  man  permitted 
to  be  at  large  would  make  the  basement  into  a  bathing  estab- 
ment  with  a  rental  of  $11,000  per  year  if  the  basement  alone, 
without  the  $50,000  expenditure,  could  conunand  a  rental  of 
upwards  of  $11,000.  It  is  apparent  from  the  subsequent 
history  of  the  property  that  the  improvements  were  made  in 
an  effort  to  make  the  basement  rentable  and  produce  some 
net  income.  Plaintiff's  experts  furnish  no  evidence  which 
should  influence  a  court  of  justice  in  fixing  the  rental  value  of 
this  bathing  estabUshment. 

Levy,  who  equipped  the  baths  under  his  lease  and  used  them 
for  three  years  at  a  rental  of  $10,000  a  year,  found  the  business 
unprofitable.  There  were  no  customers  for  the  baths  except 
those  who  followed  him  from  another  locaUty.  The  question 
was,  how  much  the  bathing  equipment  enhanced  the  rental 
value  of  the  basement  property.  No  man  was  more  com- 
petent to  speak  upon  that  subject  than  Levy,  who  had  been  in 
the  business  and  who  installed  the  equipment  and  had  rented 
and  used  the  place  for  three  years.  It  was  en*or  to  exclude  his 
testimony  as  to  the  rental  value  and  that  for  three  years  there 
was  but  little  transient  trade  from  the  locality.  The  evidence 
indicated  that  the  rental  he  agreed  to  pay  defendant  could  not 
be  earned  by  the  property  and  he  voluntarily  surrendered 
the  long  term  lease  which  he  had.  He  lost  many  thousand 
dollars  in  the  business.  The  plaintiff's  experience  in  the 
property  for  the  time  he  used  it  was  that  there  was  no  real 
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value  to  it  as  a  bathing  establishment.  In  January,  1909,  he 
obtained  a  concession  on  the  eai^  rental  to  be  paid  on  the 
ground  that  the  business  was  poor  and  unprofitable.  On 
July  6,  1909,  he  wrote  the  defendant  a  letter,  as  follows: 
"Dear  Sir. — The  bath  business  for  the  last  two  months  has 
been  very  poor.  I  was  doing  fairly  well  until  Mr*  Fleischmaim 
began  to  give  out  free  tickets  again.  Since  that  time  I  have 
done  practically  nothing.  We  must  make  different  arrange^ 
ments  for  rent  during  July,  August  and  Septanber  as  there 
are  a  great  many  bath  repairs  which  must  be  done  this  summer, 
and  I  don't  think  it  i)ossible  for  [me]  to  raise  any  more  cash 
before  fall,''  and  was  given  another  concession  on  the  rent. 
The  fact  that  the  place  had  been  rented  twice  and  it  did  not 
earn  the  rental  is  substantial  evidence  on  the  rental  value.  The 
bathing  equipment  was  a  detriment  to  the  property  unless  a 
bathing  establishment  could  be  successfully  carried  on.  Th^re 
was  no  real  basis  for  fixing  the  rental  value  of  the  pn^erty  in 
the  absence  of  a  knowledge  as  to  whether  or  not  a  profitable 
business  could  be  carried  on  there.  The  defendant  after 
plaintiff  was  dispossessed  made  an  earnest  and  continued  ^ort 
through  agents,  placards  and  otherwise  to  rent  it  for  a  bathing 
establishment  and  otherwise  but  without  success,  and  for 
many  years  thereafter  could  not  rent  it  for  any  purpose.  It 
has  been  dead  property.  Ck>ncededly  the  history  of  the 
property  as  a  bathing  establishment  and  the  inability  to  rent 
it  for  any  other  purpose  overwhdnaingly  establishes  the  fact 
that  the  property  was  not  worth  to  exceed  the  rent  agreed  to 
be  paid. 

'Die  verdict  is  against  the  law  and  evidence  and  a  new  trial 
should  be  granted,  with  costs  to  appellant  to  abide  the  event. 

H.  T.  Kellogg,  J.,  concurs;  Cochrane,  J.,  concurs  in  the 
result  on  the  ground  of  erroneous  rulings  in  proving  damages 
and  also  on  the  ground  that  there  should  be  credited  to  the 
defendant  against  such  damages  the  amount  fixed  by  the 
Municipal  Court  order  of  July  30,  1910;  Kilet,  J.,  dissents, 
with  an  opinion  in  which  Woodward,  J.,  concurs. 

KiLBY,  J.  (dissenting) : 

On  the  3d  day  of  April,  1908,  the  defendant,  a  foraign 
corporation,  leased  to  the  plaints  the  basement  of  Its  property 
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at  1265-1269  Broadway,  New  York  city,  to  be  used  as  a 
Russian  and  Turkish  bath  estabUfibmeskt,  which  bas^nent  was 
th^i  equipped  and  ready  for  use  as  contemplated  in  said  lease. 
Said  term,  as  provided  in  tiie  lease,  was  to  extend  to  May  1, 
1024  (sixteen  years) ;  the  annual  rental  was  stipulated  in  the 
lease  at  $11,000;  in  addition  the  second  party,  plaintiff  hisrein, 
was  to  pay  at  the  rate  of  $800  par  annum  for  use  of  water  until 
the  same  could  be  metered,  after  which  time  he  was  to  pay 
the  meter  rate.  In  and  by  the  same  instrument  the  second 
party,  the  plaintiff,  agreed  to  take  over  the  basement  of 
adjoining  premises,  1263,  and  pay  therefor  as  annual  rental 
the  sum  of  $1,000.  A  portion  of  the  leased  space  was  held  by 
first  party  by  pennit  from  the  city  and  extended  out  under  the 
sidewalk,  and  it  was  provided  in  said  lease  that  if  any  portion 
of  said  leased  premises  should  be  taken  under  the  power  of 
eminent  domain  so  as  to  interfere  with  the  contemplated  use 
theroof,  within  certain  limitation  therein  named,  the  lease,  at 
the  opticm  of  the  party  of  the  first  part,  should  cease.  It 
may  be  said  here  that  the  first  party,  the  appdUant  herein, 
never  took  advants^e  of  the  privilege  of  the  option.  Plaintiff 
went  into  possession  of  the  premises  tmder  his  leaae  and  caixied 
on  therein  the  business  for  which  he  leased  them,  viz.,  Russian 
and  Turkish  baths  and  accessories.  It  appears  from  the  record 
that  difference  arose  in  February,  1909,  between  the  parties 
and  the  respondent  herein;  it  was  claimed  by  appellant  that 
the  respondent  defaulted  in  payment  of  his  rent.  Summary 
proceedings  w^re  instituted  by  the  landlord  which  resulted  in 
the  issuing  of  a  warrant  dispossessing  this  respondent.  The 
record  permits  of  the  inference  that  before  the  dispossess 
proceedings  appellant  had  negotiated  with  the  Hudson  and 
Manhattan  Railroad  Company  for  an  agreement  or  lease  for 
a  portion  of  the  space  occupied  by  respondent.  The  railroad 
company  was  about  to  exercise  and  assert  its  privilege  had 
through  a  franchise  to  construct  a  tunnel  under  the  street  near 
these  baths  and  through  a  portion  of  the  premises.  It  was 
necessary  to  use  a  further  portion  to  shore  up  and  brace  the 
buildings  and  in  so  doing  remove  interior  structures,  marble 
casings,  etc.;  to  build  brick  walls,  through  space  occupied  in 
properly  conducting  the  respondent's  said  business  —  such  a 
lease  was  made  between  appellant  and  the  railroad  company 
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for  the  term  commencing  March  1,  1910,  and  ending  Novem- 
ber 1,  1910.  The  sununary  proceedings  aforesaid  were 
instituted  under  the  Code  of  Civil  Procedure  (Chap.  17,  tit.  2), 
wherein  it  is  provided  (§  2256)  that  if  the  proceedings  are 
instituted  for  non-pajrment  of  rent  and  the  unexpired  term  of 
the  lease  exceeds  five  years,  proceedings  may  be  had  to  redeem 
said  premises  in  accordance  with  the  order  to  be  made  therein 
as  provided  in  section  2259  of  the  Code.  Previous  to  March  24, 
1910,  the  proceeding  contemplated  in  said  section  was  had 
and  it  was  adjudged  that  respondent  herein  was  indebted  to 
or  liable  to  appellant  in  the  sum  of  about  $4,700  and  such  sum 
was  duly  tendered  appellant  and  appellant  refused  to  accept 
the  same.  Thereafter  an  action  was  brought  against  appellant 
landlord  for  damage  based  upon  the  keeping  of  the  tenant 
out  of  possession.  The  defendant,  appellant  he're,  demurred 
to  the  complaint  upon  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  urging  that  the 
tenant  having  proceeded  under  sections  2256  and  2259  afore- 
said had  exhausted  his  remedy  and  that  ho  relief  was  available 
to  him  other  than  that  provided  in  section  2259.  The  Special 
Term  sustained  the  demurrer  and  the  tenant,  respondent  here, 
appealed  to  the  Appellate  Division  where  said  order  of  the 
Special  Term  was  affirmed  with  leave  to  amend  on  payment 
of  costs;  no  opinion  was  written.  (147  App.  Div.  928.)  From 
the  course  of  litigation  in  this  action  as  it  is  gleaned  from 
the  records  before  us,  the  plaintiff  served  an  amended  com- 
plaint after  the  affirmance  of  the  order  in  147  Appellate 
Division,  928,  and  defendant  again  demurred,  plaintiff  brought 
on  the  trial  or  argument  by  motion  for  judgment  upon  the 
pleadings,  which  motion  was  granted  with  leave  to  defendant 
to  plead.  An  appeal  was  taken  from  the  judgment  to  the 
Appellate  Division  upon  which  appeal  the  order  granting 
judgment  in  favor  of  pkOntifF  was  reversed,  holding  the  cjom- 
plaint  did  not  state  facts  constituting  a  cause  of  action  and 
giving  plaintiff  leave  to  again  amend  his  complaint  on  payment 
of  costs.  .  Plaintiff  sought  and  procured  an  order  under  section 
190  of  the  Code  of  Civil  Procedure  permitting  him  to  review 
the  judgment  entered  on  the  decision  of  152  Appellate  Division, 
552.  A  motion  was  made  to  the  Court  of  Appeals  to  dismiss 
the  last-named  appeal  because  leave  to  go  to  said  court  was 
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not  i»-oeiired  in  accordance  with  the  provisions  of  section  191 
of  the  Code  of  Civil  Procedure,  in  that  the  order  granting  such 
leave  was  not  procured  at  the  term  making  the  determination 
or  the  next  term  ther^ter.    The  motion  was  granted  and  the 
appeal  dismissed  (207  N.  Y.  479).    That  action  was  discon- 
tinued and  the  present  action  commenced  in  March,  1914. 
Defendant  demurred  to  the  complaint  in  this  action  upon  the 
same  ground  which  prevailed  in  the  previous  action;  from  that 
decision  an  appeal  was  taken  to  the  Appellate  Division  (165 
App.  Div.  799).    The  Special  Term  was  aflSnned  by  a  divided 
oourti  Mr.  Justice  Woodwabd  dissentii^  with  an  opinion  in 
which  HowAHD,  J.,  concurred.    From  the  judgment  entered 
on  this  decision  the  plaintiff  appealed  to  the  Court  of  Appeals, 
where  the  interlocutory  judgments  and  final  judgments  were 
reversed.    The  Court  of  Appeals  adopted  tiie  construction 
contended  for  by  Mr.  Justice  Woodwabd  (222  N.  Y.  47).    It 
should  be  here  observed  that  after  the  abandonment  of  the 
first  action  by  plaintiff  he  again  took  proceedings  for  redemption 
of  the  premises  imder  the  provisions  of  the  Code  of  Civil 
Procedure  applicable  thereto  and  to  which  reference  has  herein- 
before been  made*    The  order  in  the  last-named  proceedings 
was  made  July  30, 1910,  which  provided  that  upon  payment  by 
plaintiff  to  defendant  of  the  sum  of  $8,709.12,  the  plaintiff  be 
let  into  possession  of  said  premises.    The  decision  in  the  Court 
of  App^Js  (222  N.  Y.  47)  seems  to  decide  two  imi)ortant 
questions  in  favor  of  the  plaintiff,  viz.,  that  he  has  a  cause  of  ^ 
action  for  damages,  if  any  has  accrued,  and  that  a  tender  of 
the  amount  due  within  a  year  after  the  termination  of  the  dis- 
possess proceeding  is  a  proper  condition  precedent  for  bringing 
such  action.    The  case  has  been  twice  tried,  the  first  trial  result- 
ing in  a  disagreement.    Upon  this  trial  plaintiff  was  successful, 
and  if  the  errors  complained  of  by  appellant  are  not  vital,  the 
judgnokent  miist  be  sustained^    That  plaintiff,  respondent  here, 
did  not  exhaust  his  remedy  by  pursuing  defendant  to  the 
fullest  extent  under  statute  providing  for  summary  proceed- 
mgs,  is  hdd  m  222  New  York,  47.    Section  2266  of  the  Code  of 
CivU  Procedure  uses  the  words  "  payment  or  tender,"  and  the 
Court  of  Appeals  has  held  in  the  case  last  cited  that  a  tender  was 
made  before  bringing  the  first  action,  and  as  that  was  a  neces- 
sary prerequisite  to  the  bringing  of  the  present  action,  it  is  in 
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order  to  examine  that  question  b^ore  conBideration  ci  tbe 
other  questions  is  had.  The  evidence  on  the  part  of  plaintiff 
makes  out  a  prima  facie  case  of  the  tender  on  August  8,  1910, 
to  the  defendant,  in  accordance  with  the  provisions  of  section 
2256  of  the  Code  of  Civil  Procedure,  (^$8,850,  in  gold  c^ificates ; 
the  excess  over  the  $8,709.12  was  to  cov«r  interest  accruing 
after  the  order  under  section  2259  was  granted  and  before  the 
tender,  as  alleged,  was  made.  It  appears,  prima  fadcy  that 
one  of  defendant's  officers  took  the  money  into  his  poBsession 
and  counted  it;  that  he  said  possession  of  the  bath  could  not 
be  given;  that  plaintiff  could  go  to  court  with  it  and  not  to 
bother  the  defendant  any  further  about  it.  The  defendant 
admits  that  plaintiff  was  there  as  testified  on  his  part,  had 
money  in  his  hands  and  that  the  officer  of  d<^endant  to  whom 
the  money  was  offered  was  anxious  to  receive  it.  The  evidenoe 
of  what  took  place  at  the  time  of  the  last  tender  is  testified  to 
by  about  an  equal  number  of  witnesses,  that  is  by  an  equal 
number  of  those  who  were  in  a  position  to  hear  and  understand 
what  was  bemg  done.  The  defendant  ci^ed  its  stmographer, 
and  either  he  or  one  of  the  officers  talked  over  the  telephone 
with  defendant's  attorney,  with  the  result,  as  testified  to 
on  the  part  of  the  defendant,  that  the  offer  to  acc^t  was 
written  out  and  read  as  follows:  '*  Replying  to  your  ques- 
tion, we  hereby  inform  you  that  we  afe  ready  and  do 
accept  the  money,  and  do  hereby  ^ve  him  possession  <rf 
.  the  property  upon  receipt  of  the  money,  subject  to  the 
right  (if  any)  of  the  Hudson  &  Manhattan  Railway  Company, 
as  tenants,  and  under  and  pursuant  to  ihe  terms  and  con- 
ditions contained  in  his  lease  with  your  compan/y.*'  The 
trial  court  charged  the  jury  that  if  that  paper  was  read  to  the 
plaintiff  it  constituted  an  acceptance  of  the  tender.  Thus 
the  question  of  the  tender  was  specifically  called  to  the  atten- 
tion of  the  jury  and  the  crucial  facts,  either  to  affirm  of  negative 
the  performance  of  the  condition  precedent,  were  boiled  down 
into  the  smallest  compass  attainable.  The  pliEkintiff 's  evidence 
is  to  the  effect  that  nothing  of  the  kind  occurred;  the  jury  by 
its  verdict  found  with  the  plaintiff.  Defendant's  evidence  as 
to  the  last  tender,  and  that  is  the  ohly  one  we  ar&  coneeMed 
with  here,  is  xmusual  and  conflicting.  One  of  the  officers  of 
the  defendant  swears  that  he  took  the  words  contained  in  tbe 
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above  so-called  acceptance  from  the  attomey  over  the  tele- 
phone and  stated  th«a  to  the  stenographer.  The  st«i- 
ographer's  evidence  seems  to  be  to  the  effect  that  he  took  the 
message  and  then  Went  to  his  typewriter  and  transcribed  into 
longhand  '<m  a  white  piece  of  papa-;  two  were  put  in  evidence, 
one  white  and  one  y^Udw  and  both  at  different  tinies  claimed 
io  be  tlie  original.  On  the  first  trial  an  officer  of  the  defendant 
testified  he  had  looked  for  it  and  coidd  not  find  it,  and  drfend- 
ant's  attorney  stated  in  court  it  was  not  in  existence;  the  sten* 
bgrapber  testified  that  it  had  been  kept  m  a  drawer,  never 
had  been  lost,  and  that  the  defendanVs  officers  knew  of  its 
existence  ind  that  it  had  been  taken  out  of  the  drawer  several 
times  to  eopf  it*  So  far  as  the  making  of  the  tender  is  con- 
cerned it  presented  a  clean  question  of  fact,  the  solution  of 
which  Was^  aJ^ed  by  ciitjumstances  which  favored  the  plaintiff, 
iEmd  the  verdict' finds  ample  isui^ort  in  the  evidence.  While 
it  is  hot  neceskar^  to  this  finding,  it  will  be  observed  that  the 
instrumenb  constituting  what  dtefendant  calls  its  written 
acoefptaiice/  is  conditional  and  ambiguous.  The  railway  com- 
pany may  have  acquired  ri^ts  against  the  defendant  which 
would  hot  be  tenable  as  against  the  plaintiff,  and  it  seems  to 
contemplate  some  lease  made  with  plaintiff.  The  paper 
writing  was  Speakmg  to  the  plaintiff  but  says  *'  under  and  pur^ 
suant  to  the  terms  and  conditions  contained  in  his  lease  with 
your  company."  The  t>laintiff  had  no  lease  with  the  railway 
company.  We  cannot  dismiss  the  question  of  tender  in  this 
case  as  settled  in  favor  of  the  plaintiff  by  the  above  finding. 
The  defendant  says  that  conceding  Hie  above  conditions  as 
found  by  the  jury  to  exist,  still  the  tender  was  ineffectual 
because  the  tenider  was  not  kept  good,  the  money  not  having 
been  brought  into  court;  that  this  tender  should  be,  and  in 
law  niust  be  ihe  i)ayment  of  or  ejctmguishment  of  a  debt,  and 
no*  for  the  r^ease  of  a  lien  upon  prot)erty.  While  the  Court 
of  Appeals  (222  N.  Y.  47)  did  not  pomt  out  that  this  case  came 
under  eith^  or  both  of  these  caitegories,  yet  it  may  be  fairly 
inferred  tli£kt  ihe  situation  was  taken  into  consideration 
wtere  (at  p.  ^64)  it  is  said,  referring  to  the  lease  with  the  rail- 
road, '*  the  eJdstenie  of  the  lease  did  not  excuse  or  prevent 
the  def^dant  from  accepting  the  tender  and  transferring  to  the 
ApK  DIV.--VOL.  CXCltl.        41  r-         T 
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plaintiff  the  possesion,  in  so  far  as  it  had  it,  and  the  lease  with 
the  railway  company.  It  lawfully  acquired  the  possession  of 
the  premises  originally  demised.  It  lawfully  made  the  new 
lease.  It  was  botmd  upon  the  tender^  to  transfer  to  the  plain- 
tiff such  actual  possession  of  the  premises  originally  demised 
as  it  then  had  and  the  lease.  The  statute  provided  that  there- 
upon the  plaintiff  was  entitled  to  the  possession  of  the  demised 
premises  subject  to  the  lease  which  expired  November  I,  1910, 
and  to  succeed  to  all  the  rights  and  liabilities  of  ]the  defendant 
under  the  lease  to  the  railway^company .  The  defendant,  as  the 
complaint  avers,  absolutely  and  continuously  refused  to  deliver 
the  possession  to  him  or  to  permit  him  to  secure  the  possession, 
and  thereby  caused  him  to  sustain  substantial  daonages.  The 
complaint  alleges  the  facts  from  which  spriivg  his  right  to  the 
possession,  the  disregard  or  violation  ol  that  right  by  the  defend- 
ant and  consequent  damages.  Those  facts  constitute  a  cause 
of  action."  (Citing  TrvU  v.  Orangery  8  N.  Y.  115,  and  Bern- 
hard  V.  CurtiSf  76  Conn.  476.)  Whether  d^endant,  appellant, 
accepted  the  money  tendered  or  not  the  ca\ise  of  action  for 
damages,  if  any,  survived.  This  order  which  established 
plaintiff,  respondent's  right  to  rede^n  was  in  the  nature  of  a 
lien  upon  his  possession  and  a  judgment,  the  amoimt  of  which 
he  had  to  tender  or  pay  before  getting  possession,  and  that 
possession  must  be  effected  by  some  act  of  the  defendant. 
This  the  defendant  refused  to  do  and  as  it  appears  from  the 
evidence  it  was  incapable  of  doing  at  the  time  the  tender  was 
made.  The  bath  was  dismantled,  ruined  as  some  of  the  wit- 
nesses testified.  The  railway  company  had  agreed  to  restore 
it  to  its  former  condition  within  the  private  property  lines;  but 
the  defendant  accepted  the  sum  of  $3,000  in  lieu  of  such  res- 
toration; this  bears  out  the  plaintiff's  contention  that  defend- 
ant said  it  should  never  permit  the  premises  to  be  used  as  a 
bath  again.  The  tender  in  this  case  was  to  release  the  lien  so 
that  an  action  for  damages  could  be  maintained.  To  hold 
that  the  only  purpose  of  the  tender,  under  the  law  and  the 
circumstances  prevailing  here^  was  for  payment  of  a  debt  and 
must  be  kept  good,  can  find  no  justification  in  any  aspect  of 
the  case.  Howev^,  respondent's  right  to  recover  damages 
does  not  depend  solely  on  this  finding.  The  jury  found  that 
defendant  refused  to  accept  the  money  when  twdered;  refused 
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to  transfer  possession  of  the  lease  with  the  raih^ay  company 
to  plaintiff  and  refused  possession  of  the  premises  to  him,  and 
that  he  was  told  it  could  not  be  used  for  a  bath  longer,  and 
finally  that  this  appellant  had  settled  with  the  railway  com- 
pany for  damage  and  had  the  money  ($3,000)  in  its  possession 
at  the  time  the  tender  was  made,  and  was,  therefore,  by  its 
own  deliberate  act  unable  to  deliver  possession,  as  under  the 
law  it  was  called  upon  to  do.  Under  these  circumstances, 
plaintiff  was  not  called  upon  to  biing  the  money  into  court  or 
make  continuous  effort  and  sacrifice  to  keep  the  tender  a 
continuous  act.  It  was  well  said  in  KUpairick  v.  Dean  (19 
N.  Y.  St.  Repr.  837),  at  page  845  of  the  opinion,  "  the  law 
never  requires  a  tender  when  it  would  be  useless  and  of  no 
avail.''  To  the  same  effect  are  Lawrence  v.  MiUer  (86  N,  Y. 
131);  €088  v.  Higenhotam  (100  id.  248);  Exchange  Fire  Ins. 
Co.  V.  Narris  (74  Hun,  527) ;  Stokes  v.  Mackay  (147  N.  Y.  223) ; 
Schieck  v.  Donahue  (92  App.  Div.  330);  Universal  Beer  Keg 
Company  v.  Brown  (9  N.  Y.  St.  Repr.  91) ;  Hoyt  v.  Sprague 
(61  Barb.  497).  The  trial  court  gave  the  proper  rule  of 
damages  to  the  jtuy,  vis.,  the  difference  between  the  rent 
reserved  in  the  lease  and  the  actual  annual  rental  value  of  the 
property.  The  term  under  the  lease  commenced  April  3, 1908, 
and  was  to  end  May  1,  1924,  sixteen  years.  This  action  was 
commenced  about  March  26,  1914.  The  plaintiff  sought  to 
recover  and  did  recover  for  the  full  term  of  the  lease  from 
November  1,  1910,  thirteen  years  and  eight  months;  the 
difference  between  the  annual  rent  reserved  in  the  lease  and 
the  actual  annual  rental  vahie  was  found  by  the  juiy  to  be 
16,200  a  year.  The  trial  of  this  action  commenced  on  the 
5th  day  of  May,  1919,  and  ended  on  the  14th  day  of  May,  1919. 
The  verdict  m  favor  of  the  plaintiff  was  for  $130,006.25;  this 
is  before  costs  and  extra  allowance  were  added.  Appelant 
now  makes  the  objection  that  this  being  an  action  at  law 
plaintiff  cannot  recover  dapiages  for  any  cause  existing  after 
the  commencement  of  the  action.  (Citing  Uline  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  101  N.  Y.  98;  Porter  v.  Met.  El.  R.  Co., 
120  id.  284;  Ottenot  v.  New  York,  L.  &  W.  R.  Co.,  119  id.  603; 
MitcheU  v.  Village  of  White  Plains,  91  Hun,  189;  Pond  v.  Met 
El  R.  Co.,  112  N.  Y.  187;  Tollman  v.  Met.  El.  R.  Co.,  121 
id.  119;  Dean  v.  Met.  El.  R.  Co.,  119  id.  640.)   These  cases  treat 
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of  pennaneat  damage  to  land  or  for  trespass.  Upon  the  trial 
the  defendant  did  not  raise  the  specific  objection  raised  here* 
The  plaintiff  was  entitled  to  prove  his  damage  to  the  time 
of  the  trial.  {Park  &  Sons  Co.  v.  Hvbbard,  198  N.  Y.  136.) 
From  the  opinion  on  said  appeal  (p.  139)  we  read  as  follows: 
'^  The  rule,  however,  limiting  a  recovery  in  an  action  at  law 
to  damages  accruing  prior  to  the  con^nencement  of  the  action 
is  stated  below  too  broad^.  Whatever  may  have  been  the 
practice  in  times  gone  by,  it  has  been  long  settled  that  as  a 
plaintiff  must  recover  for  a  single  wrong,  either  tort  or  breach 
of  contract,  all  his  damages  in  one  action,  so  he  may  prove  at 
the  trial  all  damage  that  he  has  suffered  up  to  that  time  that 
is  the  necessary  or  natural  result  of  that  wrong,  i^nd  in  v^axxy 
cases  prospecj:ive  damages,  if  they  are  reasonably  certaia  to 
follow."  Many  conditions  might  arise  after  the  time  of  the 
trial  of  this  action  to  the  ^rminatipn  of  the  lease,  over  which 
neither  party  had  control,  that  woxild  enhance  or  decrease 
the  annual  rental  value  of  these  premises;  fire  naight  work 
total  destruction  and  by  statute  cancel  the  lease  without  any 
attaching  obligation  r^ailting  as  against  either  party.  The 
question  of  damages  after  the  trial  and  for  the  balance  of  term 
named  in  the  lease  was  highly  speculative;  such  xlamages  as 
were  allowed  by  the  jury  for  the  balance  of  th^  term  following 
the  thne  of  the  trial  were  not  such  as  were  ^'  reasonably  certain 
to  follow."  The  total  amount  which  plaintiff  was  entitled  to 
recover  imder  the  rule  of  difference  in  rental  value  as  found 
by  the  jury  is  $55,508.30;  from  this  ^ould  be  deducted 
the  amount  due  August  3,  1910,  with  interest.  The  time 
allowed  for  which  damages  can  be  computed  at  $6,200  a  year 
is  from  November  1,  1910,  to  May  14,  1919,  on  which  last- 
mentioned  date  the  trial  of  the  action  closed.  This  was  an 
unliquidated  account,  undetermined,  and  undeterminable  up 
to  the  time  the  jury  received  the  case  from  the  court. .  Interest 
should  not  have  been  ^figured  nor  allowed.  The  appellant 
concedes  and  urges  that  we  have  power  under  section  ^317 
of  the  Code  of  Civil  Procedure  to  find  such  a  jiidpnent  as  the 
evidence  justifies;  such  contention  is  sound  and,  proper  if 
such  judgment  so  foim^  does  justice  to  the  parties.  (Miies  v. 
Casualty  Co.  of  America,  203  N.  Y.  458.) .  Appellant  urges 
that  the  taking  and  r^dition  of  the  verdict  of  the  jury,  was 
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irregular  and,  iiierefore,  void;  we  do  not  find  any  such  defect 
pointed  out  in  the  record,  and  the  court  had  power  to  make  the 
yehlict  conform  to  the  intent  and  purpose  of  the  jury.    This 
simply  required  a  multipKcation  of  the  amount  by  the  time 
allowed  for  and  addition  of  interest;  that  was  stated  in  the 
presence  of  the  jury  and  acquiesced  in  by  the  jury.  •  Interest 
was  a  mathematical  calculation  which  the  clerk  coidd  and 
apparently  did  figure.     {Clark  v.  Lude,  63  Hun,  363;  Duerr  v. 
Consolidated  Gas  Co.,  104  App.  Div.  465.)   The  appellant  further 
itfges  that  too  ividt  a  range  of  across  examination  was  penmitted 
plaintiff.     In  People  ex  rel.  Phelps  v.  Oyer  &  Term.  County 
of  N.  Y.  (83  N.  Y.  436)  at  page  460  of  the  opinion  the  court 
says:   '^  Objection  is  made  to  the  range  of  cross-examination 
allowed  to  the  prosecution  as  it  respected  the  evidence  of 
both  Scallon  and  Genet.    In  both  cases  it  was  searching  and 
severe,  land  extended  over  a' wide  area  of  subjects  and  circum- 
stances, and  is  claimed  to  have  w^dered  far  away  fitom  the 
precise  issues  invplyed,  and  to  have  seriously  and  mijustly 
prejudiced  the  case  of  the  defendant.    Our  control  over  such 
an  all^^ed  eictor  is  ni>trBb&K)lHte.    Ma  general  rule  the  range 
and  ^rtmV  Hit  mcb  an  examination  i»  within  *tht  discretion  of 
the*  trial  jud^e,  subject,  -  hjpwever,  to  the  limitation  that  it 
must  relate  to' 'matters  pertinent  to  the  issue,  or  to  specific 
facts  which  tend  to  discredit  the  witness  or  impeach  his  moral 
bbaract^.'^    Thia  itde  is  applioabJe  to  civil  cases*    {Great 
Western  Turnpike  Co.  v.  Loomis,   32  N:  Y.  127;  Penny  v. 
Rochester  R.  Co.,  7  App.  Div.  595;  Carey  v.  Brooklyn  Heigkts 
R.  R.  Co.,  124  id.  524.)    Motions  made  to  strike*out  evidence 
by  defendant  upon  the  trial  were  in  several  instances  denied. 
Exertions  were  taken^  oo  errpr  ia  presented  ,and  many  of  them 
are  usdess  under  the  rule  laid  down  mQuiny,  Lloyd  (41  N,  Y. 
349;  followed  hi  People  v.  Chacon,  102  id.  669)  and  Hoff- 
man V.  Lehigh  Valley  li.  R.  Co.  (188  App.  Div.  414).    I  find  no 
error  or  errors  that  should  reverse  this  judgment  as  a  whole 
except  that  th^  judgo^enti^  excessive  as  hereinbefore  pointed 
out;  and  undeB*  seetion  1317  of  the  Code  of  Civil  Procedure 
we  can  and  it 'is  our  duty  to  decide  this  appeal  in  accordance 
with  the  letter  and  sJpirit  of  that  section.    The  judgment 
shoidd  be  reversed,  with  costs,  unless  the  plaintiff  stipulates 
within  twenty  days  after  this  decision  is  handed  down  to 
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reduce  the  verdict  of  the  jury  to  $55,508.30,  less  the  amount 
of  last  tender  and  mterest,  $13,168.35,  leaving  balance  of 
$42,339.85,  and  if  such  stipulation  is  given  by  plaintiff  the 
verdict  as  so  reduced  with  the  costs  and  extra  allowance  in 
the  trial  court  to  be  added  to  constitute  the  judgment,  and  if 
so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 

Woodward,  J.,  concurs. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 


Utterback-Gleason  Company,  Respondent,  v.  The  Standard 
Accident  Insurance  Company  of  Detroit,  Michigan, 
Appellant. 

Third  Department,  November  10,  1920. 

Insurance  —  automobile  insurance  against  liability  for  bodily 
injury  —  aetion  by  insured  against  insurer  —  ssttlemsnt  and 
release  of  prior  aetion  brought  against  plaintiff  —  defense  founded 
on  fraud  in  settlement  —  estoppel  of  insurer  by  continuing  to 
defend  insured. 

Action  against  a  foreign  insurance  company  antliorised  to  do  business  in 
this  State  which  had  insured  the  plaintiff  against  damage  resulting  in 
bodily  injury  through  the  operation  of  automobiles  to  recover  a  sum 
which  the  plaintiff  paid  on  account  of  a  judgment  recovered  against  it 
for  damages  arising  from  a  collision  between  an  automobile  owned  by 
the  plaintiff  and  another  automobile  in  which  the  plaintiff  in  the  other 
action  was  riding.  It  appeared  that  the  owners  of  both  of  the  automobiles 
which  collided  carried  accident  insurance  and  that  the  parties  riding  in 
the  cars  brought  separate  actions  against  each  other,  founded  upon  their 
respective  neg^^nce.  It  further  appeared  that  the  plaintiff  in  this 
action  settled  with  the  plaintiff  in  the  other  action  and  with  his  insurance 
carrier  for  any  damages  caused  by  the  collision,  which  settlement  was 
evidenced  by  a  release  in  writing  which  provided  that  the  settlement  was 
without  prejudice  to  any  of  the  suits  brought  or  to  be  brought  by  the 
other  plaintiff  or  the  passengers  riding  in  his  car,  with  a  further  provision 
that  the  liability  of  the  present  plaintiff  shall  be  in  all  respects  as  if  said 
settlement  were  not  made  and  that  said  settlement  shall  in  no  way  be 
used  to  defeat  any  suit  that  may  be  brought  by  the  other  plaintiff  or  his 
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passeneen  a^fthiAt  the  present  plaintiff  or  to  defeat  suits  already  brought. 
Tlie  release  was  not  offered  in  evidence  in  the  subsequent  action.  The 
attorney  who  negotiated  said  settlement  for  the  present  plaintiff  was 
the  same  person  employed  by  the  present  defendant  to  defend  the  actions 
broufi^t  against  this  pluntiff.  and  the  present  defendant  contends  that 
it  is  not  liable  upon  its  policy  o?  insurance  upon  the  ground  that  there 
was  a  conspiracy  between  its  attorney  and  the  attorneys  of  the  plaintiff 
in  the  other  aoticm  at  the  time  of  the  settlement  thereof.*  It  appears, 
however,  that  the  present  liabiMty  of  the  defendant  is  predicated  upon 
the  action  of  the  wife  of  the  other  plaintiff  with  whom  the  settlement 
was  made  and  who  was  insured  against  accidents  by  a  different  company 
so  that  the  release  for  the  damages  satisfied  in  the  instrument  of  settlement 
In  no  way  inv<^ved  the  defendant's  liability  in  the  present  case  founded 
upon  a  different  action. 

Bvidenoe  examined,  usadJield,  that  the  defendant,  by  continuing  to  defend 
the  case  brought  against  the  present  plaintiff  after  said  settlement  made 
by  the  plaintiff,  waived  its  right  to  take  the  position  that  said  settlement 
was  fraudulent  and  the  result  of  a  conspiracy  and  is  estopi)ed  fr^m  raising 
the  question  and  is  Hable  upon  its  i>olicy  of  insurance. 

John  M.  Kat^Loaa,  P.  J.,  dissents,  with  memorandum. 

Appeal  by  the  defendant,  The  Standard  Accident  Insurance 
Company  of  Detroit^  Michigan,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Albany  on  the  28th  day  of  January, 
1920,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Albany  Trial  Term  before  the  court  without  a  jury. 

Neile  F.  Towner,  for  the  appellant. 

Rosendaie^  Hesfkerg,  Dugan  &  Haines  [P.  C.  Dugan  of 
counsel],  for  the  re^^ndent. 

KiLET,  J.: 

The  plaintiff  in  this  action  has  its  principal  place  of  business 
at  Bangor,  Penobscot  county.  State  of  Maine.  It  is  a  cor* 
poration  organized  and  existing  under  the  laws  of  that  State. 
Defendant  is  an  accident  insurance  company  organized  and 
existing  under  the  laws  of  the  State  of  Michigan.  Both  cor- 
porations are  authorized  to  do  business  in  this  State.  John  G. 
Utterback  was  president  of  the  plaintiff  and  resided  at  Bangor, 
Maine.  Edward  E.  Piper,  it  may  be  inferred  from  the  evi-* 
dence,  lived  in  Penobscot  county,  Maine.  Pearl  G.  Willey 
and  Caroline  T.  Willey  resided  at  Camden,  in  Knox  oonntyi 
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Maine.  It  is  necessaiy  to  keep  in  mind^  in  the  consideration 
of  the  evidence  in  this  case,  the  distinct  personalities  of  Peari  G. 
and  Carolme  T.  Willey.  On  the  8th  day  of  July,  1916,  the 
plaintiff  in  the  course  of  its  business  was  operating  an  auto- 
mobile on  the  highway  between  the  town  of  Hampden  and 
the  city  of  Bangor,  Maine;  the  president,  John  G.  Utterback, 
was  driving  with  one  Edward  E.  Piper  as  passenger.  At  tiie 
same  time  and  at  the  same  place  the  said  Pdarl  Q.  Willey  with 
his  wife,  Caroline  T.  "Willey,  and  others,  was  driving  his 
automobile.  These  automobiles  collided,  both  drivers  and 
Caroline  T.  Willey  and  Edward  E.  Piper  were  injured;  plain- 
tiff's car  was  injured.  The  plaintiff  herein  was  insmred  against 
damage  resulting  in  bodily  injin*;^  by  this  di^ndant.  Peari  G. 
Willey  was  insm^  against  damages  resulting  from  such 
injury  by  the  Employers'  Liability  Assurance  Corporation. 
Thereafter  the  said  John  G.  Utterback  and  the  eaid  Edward  E. 
Piper,  claiming  that  the  said  Pearl  G.  WiUey  was  negligent 
and  the  said  neghgence  was  responsible  for  the  collision, 
brought  separate  actions  against  the  said  Willey  for  'damages. 
In  the  month  of  August,  1916,  Peari  G.  Willey,  his  wife, 
Caroline  T.  Willey,  and  George  T^lcox  brought  actions  against 
this  plaintiff  in  Knox  county,  Maine,  claiminjg  that  the  auto- 
mobile owned  and  operated  by  the  plaintiff  in  its  business 
on  the  day  of  the  accident  was  negligently  run  and  operated 
and  was  the  cause  of  the  collision.  The  record  sl^ws,  and 
no  question  is  raised,  that  the  defendant  within  a  reasonable 
^ime  thereafter  was  notifiipd  and  hired  mi  attorney  to  d^end 
the  action.  On  January  5, 1917,  Joh^  G.  UtterbaC&i  Edwaid  E« 
Piper  and  the  respondent  herein  settled  with  Pearl  G.  Willey 
and  his  insurance  carrier  for  any  damage  which  ihej  and 
each  of  them  received  by  reason  of  the  tiollfeion  bJF  iPcari  G. 
Willey's  car  with  the  car  of  this  plaintiff;  such' settlement  was 
evidenced  by  a  rdease  in  writing  by  said  plaintiff  and  claimants 
in  theu*  actions  and  claim  against  the  said  P^arl  0.  Willey. 
Said  release  recognized  a  substantial  sum  or  sums  pasting  to 
the  plaintiffs  and  claimant  for  damaged  against  the  said 
Pearl  G.  Willey.  It  was  therein  provided  as  follows:  **  It  is 
mutually  agreed  and  understood  by  and  between  the  parties 
hereto  that  the  said  Piper,  Utterbadc  and  Iltterback-Gleason 
Company,  shall  and  do  hereby  aooept  said  stimis  in  full  settle- 
Digitized  by  VjOOQIC 


UTTERBAOK-GlAASOKCto.  t;.  STAimABDAOHDBNT  649 

Apix  Div.]  Third  Department,  November,  1090. 

mait  of  all  olaims  as  aforesaid,  absolutely  without  prejudice  to 
the  question  of  fact  as  to  who  was  liable  for  the  aforesaid  acci- 
dent and  absolutely  without  prejudice  in  any  way  to  any  suits 
afaneady  brought,  or  to  be  brought  by  said  Willey,  or  the 
said  passoxgors  in- the  Willey  ear  at  the  time  of  the  accid^t, 
or  others  interested  against  said  Utterback-^leason  Company; 
Utterback  or  any  others  against  whom  suit  or  suite  may  be 
brought  as  the  result  of  said  collision.  This  seitUement  and 
agreemei^t  is  made  on  the  distinct  uUKfen^tanding  thi^  the 
UabiUty  of  said  Utterback  or  said  Utterback-Gleason  Company 
shall  be  in  all  respects  as  if  these  settlements  were  never  made, 
and  said  settlements  shall  id  no  way  be  used  to  defeat  any 
suits  thati  may  be  brought  by  said  Willey  or  his  passengers 
as  aforesaid  against  said  Utterback  or  Utterback-Oleason 
Company  qr  others  or  to  defeat  suits  already  brought/'  Tlie 
attorney  of  the  plaintiff  and  this  respondent  in  this  settlement 
was  the  same  attorney  theretofore  employed  by  this  appellant 
to  defend  the  action  bmught  against  this  plaintiff  and  respond- 
ent by  Caiohne  T.  Willey.  In  April,  1917,  the  case  ol  Caroline 
T.  Wdley  against  this  plaintiff,  respondent,  as  drfendant,  was 
tried  and  sh^  recovered  a  judgment  for  $2,6S7,77.  The 
attorney  of  the  d^endant,  appellant  herein,  defended  the 
action  against  this  plaintiff,  respcmdent  herein.  The  attorney 
for  the  defendant,  appellant  herein,  and  who,  on  the  retainer 
of  this  appelant,  d^ended  the  oase  of  Caroline  T.  Willey 
against  thils  respondent,  was  Donald  F.  Snow  of  Bangor; 
Maine.  He  says  that  he  mentioned  the  fact  of  thid  settlement 
soon  after  it  was  made^  in  a  letter,  but  the  letter  could  not  be  or 
was  not  pmduced;  but  a  letter  of  date  of  February  24,  1917, 
was  produced,  written  by  Snow  to  the  appellant  as  a  report 
of  the  condition  of  tilie  case  against  the  respondent.  H^ 
mentioned  the  fact  that  they  vftape  ready  to  try  the  case 
settled  on  January  fifth,  and  that  then  they  were  going  tK> 
take  &e  witnesses  and  start  immediately  for  Rockland,  count^ 
seat  of  JSjjb&x  county,  to  try  the  Caroline  T.  Willey  case,  when 
the  case  there  was  settled;  tiling  how,  and  that  coupled  with 
the  offer  was  the  {MTovision  that  the  Knox  county  cases 
should  be  continued  until  the  April,  1917,  term,  and  tiiat  he 
expected  a  proposition  for  settlement  of  the  Caroline  T.  Willey 
ease.    He  sent  a  copy  of  the  rdease  with  his  letter.    Chi 
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February  27,  1917,  Mr.  M.  C.  Yerkes  of  the  appellant's 
liability  claim  department,  wrote  a  letter  to  their  attcMney, 
Mr.  Snow,  in  which  he  says  the  ii^surance  carrier  eaimot  be 
deprived  of  the  right  to  use  the  release  afi  a  defense  and  advises 
the  plea  should  be  amended  to  that  effect,  and  adds:  /'  It  is, 
of  course,  assured's  privilege  to  settle  his  own  suits.  It  is  our 
absolute  right  to  avail  ourselves  of  such  a  relesM  as  a  d^ense." 
Shortly  after  the  writing  of  this  letter  appellant  w&ab  to 
Maine  and  retained  George  H.  Morse,  .an  attorney  of  that 
State,  to  take  charge  of  the  defense  of  the  Caroline  T.  Wiliey 
action;  but  continued  Mr.  Snow  in  the  case.  It  develof»  in 
the  evidence  of  Mr.  Morse,  given  upon  this  trial,  that  he  dis- 
cussed with  a  represenjbative  of  the  appellant  the  competency  of 
the  release  as  a  defense  in  the  Caroline  T.  Wiliey  case  and  exam- 
ined the  law  of  the  State  of  Maine  bearing  upon  that  proposition, 
and  he  refused  to  ask  a  question  that  he  did  not  deem  admissible; 
still  he  was  continued  in  the  case.  It  will  be  noted  that  this 
conversation  took  place  late  in  February  or  the  first  days 
in  March,  1917.  This  trial  was  had  the  following  month 
(April),  with  the  result  as  above  stated.  On>  May  22,  1917, 
a  month  and  more  after  the  case  was  tried  by  appellant's 
attorney,  it  sent  a  letter  to  this  respondent  disclaiming  liability 
because  of  the  release  and  stipulation;  but  says  it  will  continue 
to  defend  the  suit  and  take  an  appeal  from  the  judgment 
without  waiver  of  its  right  to  disclaim  liability,  etc.  The 
respondent  on  May  29,  1917,  replied  to  that  letter;  saying 
it  had  not  violated  any  provision  of  the  policy,  and  continued: 
"  Not  admitting,  therefore,  that  we  have  in  any  way  violated 
the  conditions  of  the  policy,  we  will  not  accept  your  propoei** 
tion  to  defend  the  suits  without  waiver  of  or  prejudice  to  your 
right  to  disclaim  liability.  On  the  contrary,  we  insist  upon  the 
terms  of  the  policy,  and  shaU  expect  you  not  only  to  defend  the 
suits  but  to  pay  any  judgments  which  may  be  rendered."  On 
June  1,  1917,  the  appellant  herein,  in  reply  to  the  lasdk  letter, 
wrote  another  to  the  respondent,  acknowledging  the  i:ec(upt^of 
the  letter  of  May  twenty-ninth,  and  practically  r^)eated  itQ 
former  threat  to  abandon  the  case;  to.  that  the  respondent  did 
not  reply.  Appellant  contends  that  its  failure  to  further  objedt 
was  consent  that  appellant  continue  its  attorneys  in  the  cases* 
Respondent  had  stated  its  position  once,  in  language  that 
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admits  of  no  criticism  of  ambiguity;  it  was  not  called  upon  to 
do  so  again.  The  judgment  was  appealed  from  and  resulted 
in  affirmance  which  was  entered  about  January  9,  1918. 
Plaintiff,  respondent  here,  paid  it  and  demanded  repayment 
df  the  amount  from  appellant,  which  payment  was  refused. 
This  action  followed  which  resulted  in  the  judgment  appealed 
ifrom  here.  The  action  was  tried  before  the  court  without 
a  jury.  There  is  really  but  one  main  ground  upon  which  tiiie 
appellate  court  is  asked  to  reverse  this  judgment,  viz.,  that 
plamtiff ,  respondent,  violated  its  contract  of  insurance  with  the 
defendant,  appellant,  in  that  there  was  a  conspiracy  between  its 
attorney,  who  was  also  respondent's  attorney,  and  the  attorneys 
of  Pearl  G.  Willey  when  the  suits  brought  against  said  Willey 
by  this  plaintiff,  respondent,  and  others,  were  settled.  If  that 
claim  could  be  established  all  other  claims  made  by  the  appel- 
lant would  come  within  it;  if  it  cannot  be  established,  then  the 
potency  of  all  other  claims  fall  with  it.  In  taking  up  the 
consideration  of  this  question,  as  before  observed,  it  is  neces- 
sary to  keep  in  mind  the  distinction  between  Pearl  G.  Willey 
and  Caroline  T.  Willey,  his  wife.  The  actions  settled  were 
i^ainst  Peari  G.  who  was  insured  by  the  Employers^  Liability 
Assurance  Corporation.  Caroline  T.  Willey  was  the  plaintiff 
in  the  action  against  respondent,  upon  the  judgment  in  which 
the  liability  of  appellant  is  predicated.  The  release  for  the 
damage  satisfied  in  that  instrument  in  no  way  involved  the 
appellant  here,  so  far  as  any  responsibility  was  concerned; 
that  is  admitted  in  the  legal  evidence  of  defendant,  appellant, 
upon  the  trial  of  this  action.  Did  it  otherwise  involve  this 
insurance  company?  The  position  taken  in  opposition  to  the 
payment  of  this  judgment,  and  in  answer  to  the  foregoing 
question  is,  that  its  attorney,  who  was  also  attorney  for  respond- 
ent, conspired  with  the  attorney  and  counsel  representing 
Pearl  G.  Willey  to  suppress  or  prevent  the  use  of  this  release 
as  evidence  on  the  part  of  the  defense  of  the  action  brought 
by  Caroline  T.  Willey.  To  determine  the  potency  of  the 
r^ease  as  evidence  we  must  examine  the  release  itself.  Loose 
talk  between  the  carrier  and  the  assured  and  the  attorney  for 
each  before  this  action  was  tried,  as  to  what  advantage  would 
be  gained  by  trying  one  case  before  the  other,  is  of  no  pro- 
bative value.    If  there  is  any  vice  it  must  be  looked  for  and 

Digitized  by  VjOOQIC 


652    UirrERB aok-Qlbuison  Co.  t;.  Standard  Agcodbnt  Ins.  Co. 

Third  Department,  I^o7ember,  19^.  [VoL  1881 

found  in  title  ^mtten  in^trum^t  designated  as  a  '*  r^ease/' 
We  find)  as  the  first  prohibitive  statement  in  said  rolease,  after 
stating  the  said  several  sums  shall  be  in  full  of  all  claims,  the 
following:  "Absolutely  without  prejudice  to  the  question  of 
fact  as  to  who  was  liable  for  the  aforesaid  acddeat.'^  Both, 
jand  all  actions/ were  based  upon  the  alleged  n^gence  of  the 
parties.  Who  was  the  real  offender  was  the  question  reserved 
for  detenninatian  in  this  action.  The  following  statements 
contained  in  the  one  paragraph  reveicb  back  to  the  malposi- 
tion reserved,  viz.:  Who  was  negl^ent?  It  states  that  the 
release  shall  not  be  used  to  def  eiat  the  claims  had  against  this 
respondent.  Those  were  claims  based  upon  neg^enoe^  In 
other  wordS;  the  force  of  the  release  was  to  the  effect  that  when 
Pearl  G.  Willey  purchased  his  peace  he  stipulated  that  it 
should  not  foreclose  evidence  on  the  part  of  either,  neeessary 
to  try  out  and  reach  a  determination  of  the  main  and  basic 
question  in  the  case^  of  which  of  the  parties  wad  negligent. 
That  qu^tion  was  fully  tried  and  the  only  complaint  seems  to 
be  that  attorneys  acting  for  appellant  did  not  put  in  evidence 
this  release  or  attempt  to  do  so,  so  as, to  get  it  before  the  jury, 
not  as  a  defense,  but  for  the  effect  it  would  have  upon  the  jury. 
The  evidence  discloses  that  tiie  attorneys  for  appellant  advised 
their  client,  some  little  time  before  the  trial,  that  it  was  not 
iCompetent  and  that  it  would  not  be  offered  because  it  was 
considered  incompetent.  M.  C.  Yerkes,  of  the  i^pellant's 
clainas  d^artment,  was  an  attorney  and  knew  of  each  step 
in  the  case;  Knowles,  another  representative,  the  chief  adjuster 
of  the  company,  was  another  lawyer,  and  the  question  was 
personally  discussed  with  him.  The  effect  of  this  knowledge 
will  be  considered  later;  suffice  to  say  here  I  $m  in  sympathy 
with  the  holding  in  Reich  v.  Cochran  (102  N.  Y.  Supp.  827), 
at  page  834,  where  th^  judge  trying  the  case  at  Special  Term 
says:  "  The  omission  to  set  up  a  futile  defense  and  to  attempt 
to  prove  it  involved  no  lack  of  reasonable  diligence  upon  the 
attorney's  part."  While  I  do  not  suggest  that  the  agreement 
in  respondent's  policy,  not  to  settle  litigation  without  the 
consent  of  the  carrier,  is  against  public  policy,  and  do  not 
deem  it  necessary  to  involve  that  question  here,  yet  in  view  of 
appellant's  claim  that  ihis  settlement,  evidenced  by  the 
release,  was  against  public  policy  {Matter  oj  Snyder,  190  N.  Y. 
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66)  doee  present  iMrofitoble  suggestions.  In  ordir  to  find 
casmpkacy,  £nuid  and  bad  faith  must  be  found.  Neither  has 
been  pn>ved  against  this  req>ondent.  An  aetion.  can:  be 
maintained  by  a  client  against  hia  attorney  for  negligence, 
lack  of  skill  or  legal  knowledge  under  certain  circumstances. 
(Clevdand  v.  Cromwell^  1 10  Apjx  Div.  82.)  Not  so  here,  hecaUse 
appellant  was  advised  by  its  attorneys  of  the  position  that 
woxild  be  taken  with  refeienoe  to  that  evidoQce,  and  such 
advice  was  given  after  a  study  of  the  law  of  Maine  upon  that 
subject.  (102  N.  Y.  Supp«  Mpra.)  This  conclusion  leads 
naturally  to  the  effect  of  appellant's  attitude  after  it  had  knowl- 
edge of  the  fact  that  its  then  attorney  declined  to  offer  the 
release  as  evidence,  basing  their  ground  upon  the  fact  that  it 
was  inoompetei]t«  It  will  be  reealied  after  having  this  knowl- 
edge it  waited  a  znanth  before  taking  any  stand;  that  it  hqd 
been  warned  by  the  respondent,  that,  notwithstanding  its 
didclaimar,  it  would  be  held  to  the  insurance  contaraet  and  that 
it  (appellant)  need  not  continue  in  the  case  under  aay  other 
condition.  Appellant  kept  in  and  defend^  the  case;  pret^ared 
and  argued  it  uikiii  appeal  and.  took  all  chances,  aeooiding  to 
its  tiieexry  upotn  respondent's  moneys  until  it  was  finally 
determined  that  some  one  must  pay  Caroline  T.  WiUey  fpr 
her  injuiy.  Then  appellant  refused  to  pay.  It  could  not 
keep  conitnrf  of  the  aetion  and  thus  gamble  with  the  release 
and  its  idea  of  siippsesaion  of  evidence  in  a  former  action 
brought  against  a  third  party  and  covered  by  another's  ihsur- 
anoe  contract.  The  appellant  waived  any  right  to  take  its 
inresent  position  and  is  estopped  from  raising  the  question. 
(Boaenbloom  v.  Maryland  CdsuaUy  Co.y  153  App.  Div.  28; 
Saehs  v.  Maryland  CaauaUy  Co.,  170  id.  494;  THue  v.  Glems 
FaBs  Ina.  Co.,  81  N.  Y.  410.)  Roth^hUd  v.  TiOs  Guarantee  A 
Trust  Co.  (204  N.  Y.  458)  at  page  464  of  the  opinion  holds 
timt  when  a  party  with  knowledge  or  sufficient  notice  of  his 
rii^ts  freely  does  what  amoUnts  to  a  recognition  or  adoption 
of  a  contract  as  existing^  or  acts  in  a  manner  inccmsistent  wilfh 
its  repudiation,  he  assents  to  it  and  is  equitably  estopped  from 
impeaching  it,  although  it  originally  may  have  been  void  or 
voidable.  We  might  stop  here  and  feel  that  the  judgment 
appealed  from  should  be  affirmed.  Appellant  in  some  of  the 
coxreq>ondence  with  its  attorney  asserted  that  the  settlement 
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was  an  admission  or  confession  of  n^gence.  Baldwin  v.  New 
York  Central  db  H.  R.  R.  R.  Co.  (18  N.  Y.  St.  Repr.  968;  affd., 
121 N.  Y.  684)  and  Casucd  v.  Allegany  &  Kinzaa  R.  R.  Co. 
(66  Hun,  452),  cited  by  respondent,  seem  to  be  in  point. 

The  case  was  ably  tried  and  carefully  and  ably  consida^  by 
the  trial  judge,  as  evidenced  by  his  opinicm,  and  his  conclu- 
sion should  be  sustained. 

The  judgment  should  be  aflKimed,  with  costs. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissentii^,  with 
a  memorandum. 

John  M.  Kellogg, *P.  J.  (dissenting): 

When  the  plaintiff  induced  the  def^idant  to  employ  the 
plaintiff's  attorney  and  join  with  it  in  defending  any  actions 
arising  from  the  accident,  and  the  attorney  Snow  knew  of  that 
understanding  and  was  representing  both  parties,  the  parties, 
in  a  way,  united  their  interests  in  such  a  way  that  absolute 
good  faith  was  required  from  one  to  the  other.  Each  was 
deprived  of  the  independent  right  of  acting  in  his  own  behalf 
without  tile  concurrence  of  the  other  and  the  attorney  was 
precluded  from  favoring  one  dde  as  against  the  otiier.  By 
the  settlement  and  release  the  plaintiff,  the  attorney  Snow 
and  the  others  conspired  to  beat  the  insurance  companies 
and  help  themselves.  It  is  not  just  or  fair  that  the  plaintiff, 
having  been  untrue  to  the  agreement  and  false  to  its  impUed 
promise  to  the  defendant,  should  now  recover.  As  I  under- 
stand, the  grievance  of  the  defendant  is  not  that  there  was  a 
fraud  in  not  putting  the  release  in  evidence,  but  that  the  release 
was  the  result  of  a  fraud  by  the  plaintiff  and  the  defendant's 
attorney  by  which  the  defendant's  release  rights  were  impaired. 
The  conepiracy  which  resulted  in  the  release  had  as  its  basis 
to  defeat  both  insurance  companies  and  to  ccxnpensate  both 
parties  to  the  accident,  the  negligent  party  and  the  innocent 
party  as  well.    I  favor  a  reversal. 

Judgment  aflSrmed,  with  costs. 
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Rose  V.  Carroll,  as  Administratrix,  etc.,  of  Daniel  W. 
Carroll,  Deceased,  Respondent,  v.  City  of  Yonkers, 
Appellant. 

Second  Department,  November  12,  1920. 

Municipal  corporationi  —  motor  Tehides  —  xiBgligenee  —  injury  to 
city  assessor  while  riding  in  motor  car  operated  by  department 
of  public  works  —  city  not  liable  for  negligence  in  failing  to  inspect 
■tearing  gear  —  duty  to  licensee  —  erroneous  charge. 

A  city  wluoh  has  purchased  an  automobile  for  its  department  of  publio 
works  which  was  placed  in  the  charge  and  control  of  the  city  engineer 
Ib  not  liable  lor  the  death  of  an  assessor  who,  although  not  a  (Hty  officer 
engaged  abont  the  city's  business,  solicited  a  ride  in  the  automobile, 
which  overtomed  owing  to  alleged  negiigen/oe  in  failing  properly  to  inspect 
the  steering  gear  of  the  n^tohine  and  to  lubricate  the  same,  there  being 
no  proof  whatever  that  the  city  had  ever  authorized  said  department  to 
carry  outsiders  in  the  machine. . 

Mere  official  possession  of  the  car  under  the  circumstances  did  nbt  justify 
tbe  oity  enghieer  in  the  belief  that  he  was  authorized  to  carry  the  intestate 

.  4>r  any  third  jwrson  as  a  matter  of  favor  and  this  is  true  although  the 
city  assessor,  who  was  killed,  was  at  the  time  discharging  governmental 
duties. 

The  intestate,  while  not  a  wrongdoer  or  tre8X)asser,  occupied  the  position  of 
a  mere  licensee  and  the  only  duty  the  licensor  owed  to  him  was  to  refrain 
from  reoklees,  wilfful  or  wanton  misconduct  tending  to  injure  the  licensee. 

Bonce,  it  waa  error  lor  the  court  to  charge  that  the  obligation  of  the  defendant 
was  reosonaUe  eara  which  involved  a  reasonable  inspection  of  the  car. 

Appeal  by  the  defendant,  the  City  of  Yonkers,  from  an 
otder  of  the  Supreme  Court,  made  at  the  Westchester  Trial 
Term  and  entered  m  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  6ih  day  of  April,  1920,  denying  defendant's 
motion  to  iet  aside  the  verdict  of  a  jury  in  favor  of  the  plaintiff 
for  the  sum  of  $25,000  (reduced  by  stipulation  to  $20,000), 
and  for  a  new  trial  made  upon  the  minutes. 

No  appeal  was  taken  from  the  judgment  herein  which  was 
entetBd  in  the  office  of  the  clerk  of  the  cotmty  of  Westchester 
on  the  27th  day  of  February,  1920. 

William  A.  Walsh,  Corporation  Counsel  [John  J.  Broderick 
with  him  on  the  brief],  for  the  appellant. 

-  Thomas  J.  O'NeiU  [Leonard  F.  Fish  and  James  F.  DaUon 
witii  him  on  the  brief],  for  the  respondent. 
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Jenes,  p.  J. : 

The  action  is  for  negligence  whereby  the  motor  car  of  the 
defendant  was  overturned  and  the  plaintiff's  intestate,  a 
passenger  therein,  was  killed.  The  contention  of  plaintiff 
is  confined  to  defects  in  the  steering  apparatus,  which 
she  asserts  could  have  been  detected  by  proper  inspec- 
tion. The  contention  involves  the  proposition  that  such 
inspection  wquld  have  shown  the  nepessity  of  the  application 
of  a  lubricant  to  prevent  the  defect.  The  learned  court 
charged  that  the  obligation  of  the  defendant  was  reasonable 
care,  which  involved  reasonable  inspection  to  detennine 
whether  the  motor  car  was  in  reasonably  safe  condition  for 
work  —  an  absolute  and  no  delegable  duty*  As  actionable 
negligence  involvos  wrongful  act  or  bi^each  of  positive  duty 
{Vaughan  v.  Transit  Development  Co.,  222  N.  Y.  83),  the 
pliuntifif  must  establish  violation  of  a  positive  duty  owed 
to  her  intestate,  {Sutton  y.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66 
N.  Y.  248;  S.  &  R.  Neg.  [6th  ed.  Street]  §  8,  and  cases  cited.) 
The  question,  then,  is  whether  the  defendant  owed  this  obli- 
gation of  reasonable  inspection  to  plaintifTs  intestate. 

The  defendant  bought  the  motor  car  and  thereupon  assigned 
it  to  the  official  use  of  defendant's  department  of  public  works. 
At  the  time  of  the  casualty  the  car  was  in  charge  and  contool 
of  the  bureau  of  the  city  engineer,  a  bcaaeh  of  that  d^wrtment. 
On  the  day  of  the  casualty  the  intestate  bad  sdieitBd  the  city 
engineer  for  qaixii^e  to  a  quarter  of  the  city  of  Yonkere.  The 
en^eer  consented  and  went  with  the  intestatp  in  the  €ar» 
which  was  driven  by  an  employee  of  that  bureau  and  of  the 
city*  But  the  intestate  was  not  an  officer  or  employee  of  that 
department  or  pf  tliat  bureau.  He  was  not  servant  or  officer 
of  the  defendant,  inasmuch  as  he  was  an  assessor.  {LariUard 
V.  Town  of  Monroe,  11  N.  Y.  392;  Heiser  v*  Mayor,  etc., 
104  id.  68.)  There  is  no  proof  that  the  defendant  had 
ever  duly  authorized  the  said  department  or  the  said  bureau 
or  any  of  its  officers,  servants  Of  employes^,  or  indeed  any  of 
defendant's  officers,  servants,  agents  or  employees,  to  cairy 
outsiders  in  that  car.  Mere  official  possession  of  the  car  under 
the  circumstance  did  not  justify  the  city  engineer  in  the  belief 
that  he  was  authdrized  to  cany  this  intestate  o^  any  third 
person  as  a  matter  of  favor.    It  cantnot  be  said  that  me  eity 
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engineer  supposed,  when  he  yielded  to  this  solicitation  for 
carriage,  he  could  assume  that  such  carriage  was  within 
the  scope  of  his  authority  as  city  engineer,  or  in  furtherance 
of  the  defendant's  public  business.  For  it  appears  from  his 
undisputed  testimony  that  tliere  was  ''  a  questicm  before  the 
assessors  as  to  whether  certain  houses  had  been  built  on  cer- 
tain lots  within  the  city  of  Yonk^ns,  knowledge  or  ignorance 
of  which  had  be^  made  to  that  Board  («ic);  it  was  to  assist 
the  office  in  the  case  that  the  Assessor  wanted  to  go  there.'' 
Bat  when  asked  whether  he  wonkl  have  gone  whether  the 
assessor  went  with  him  or  not,  the  witness  replied  that  he 
would  not,  that  he  had  no  particular  interest  to  go  th^*^,  it 
was  something  for  the  assessor's  knowledge,  that  the  witne66 
went  along  with  him  to  see  what  it  was,  to  see  what  was  in  the 
city  of  Yonkers  and  what  was  not;  if  the  city  line  was  to  be 
located  it  would  have  come  as  a  general  direction  from  the 
eommon  council  and  he  had  not  be^i  so  directed. 

So  far  as  this  record  shows,  the  intestate  was  not  engaged 
about  the  city's  biteiness.  Although  an  assessor  of  the  city  of 
Yonkers,  he  was  discharging  governmental  duties.  (Authari-> 
tiefl,«ttpra;  Williams' Municipal  Liability  for  Torts,  45.)  There 
is  no  proof  that  Ihe  intestate  was  inquiring  as  to  a  ''  special 
assessment  of  a  local  charaot^,  made  for  son^^e  municipal 
improvement  in  which  the  general  public  has  no  direct  interest.'* 
(See  Id.  46.)  The  city  engineer,  at  most,  but  accompanied 
the  intestate  as  a  volunteer.  There  is  no  proof  that  the  defend-^ 
ant  knew  or  should  have  known  of  this  journey  or  kiiew  or 
should  have  known  that  the  department  or  its  bureau  or  any 
of  its  officers,  employees  or  agents  had  ever  carried  outsiders 
in  the  car.  The  testimony  of  a  former  commisaoner  of  public 
works  that  he  and  the  mayor  and  other  officials  had  agreed 
that  the  Car  might  be  used  by  city  officials  on  city  business, 
did  not  avail  the  plaintiff's  intestate.  It  is  not  ^own  that 
the  intestate  ever  heard  of  this  determination.  Even  if  he 
had,  it  is  not  shown  that  these  officials  had  any  authority  over 
the  disposition  or  use  of  the  car,  and  their  mere  agreement  or 
direction  would  not  bind  the  defendant.  (Smith  v.  City 
of  Rochester,  76  N.  Y.  506.)  Moreover,  the  intestate  was 
not  a  city  officer  engaged  about  the  city's  business.  The 
App-  Div.— Vou  CXCUI.        42 
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mere  fact  that  the  intoslsate  eiltered  the  car  .  as  a  self r 
invited  passenger  with  the  assent  of  the  city  engineer,  did  not 
affect  his  staiua  so  far  as  the  defendant'  was  concerned.  In 
any  event,  it  was  not  enough  that  the  intestate  ''  believed 
that  the  use  was  intended;  he  must  bring  his  bdief  home  to 
the  owner  by  pouiting  to  some  act  or  conduct  of  his  that 
afforded  a  reasonable  basis  for  such  a  belief."  {Furey  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.y  67  N.  J.  L-  27&)  Official  posseB- 
sion  does  not  imply  private  use. 

The  intestate  was  not  a  wrongdoer,  a  trespasser,  so  to  speak, 
when  he  entered  the  car  and  journeyed  in  it,  inasmuch  as  he 
had  the  acquiescence  of  the  person  then  in  control  of  the  car. 
But  I  think  that  upon  this  record  ih^  status  v9iM  but  that  of  a 
licensee.  {Vatighan  v,  TraTmt  Development  Co.,  222  N.  Y. 
79;  Heskell  v.  Avbum  L.,  H.  &  P.  Co.,  309  id.  90.)  I  think 
that  the  language  of  the  court  in  West  v.  Poor  (196  Mass.  183) 
applies:  '*  The  nearest  analogy  that  occurs  to  us  is  that  of  a 
self  invited  guest  in  whose  ptesence  the  host  acquiesces  and 
whose  enjoyment  he  Beeks  to  pix>mote,  or  that  of  a  gratuitous 
bailee.  In  the  former  case  the  dogree  of  cate  ry^quijred  is  that 
of.  licensor  and  Ucensee  (Plummer  v.  DiU^  1518  Mass.  426; 
Hart  V.  Coky  156  Mass.  475),  which,  as  h&s  oftian  bew  said^ 
requires  only  tiiat  the  licensor  idiall  hot.  set  traps  for  the 
licensee  and  shall  refrain  f^om  reckless,  wilful  or  wanton 
misconduct  tending  to  injurehim.  Masisell  v.  Boston  Elevated 
Railway,  191  Mass.  491."  In  Fatnode  v.  Foote  (153  App-  Div. 
494)  the  court  cites  and  adopts  tiae  doctrine  of  Pigeon  v.  Lane 
(80  Conn.  237)  as  to  a  Uc^ousee,  and  says:  ''A  person  thus 
invited  to  ride  stands  in  the  same  situation  as  a  bare  Ucensee. 
who  enters  upon  real  property  which  the  licensor  is  under  no 
obligation  to  nciake  safe  or  keep  so,  but  who  is  liable  only  for 
active  negligence,"  citing  fi^rcfc  V.  City  of  Neu)  York  (190 
N.  Y.  397).  In  BirdtCs  Case  (svtpra,  404)  the  court  held  that 
such  an  inspection  as  the  court  in  the  ease  at  bar  chained-  was 
an  obligation  of  this  defendant,  was  not  tbe  obligation  owed 
to  a  bare  licensee.  (See,  too,  WeHzmann  v.  Barber  Asphalt 
Co.,  190  N.  Y.  452;  Vaughan  v.  Transit  Devekfpmeni  Co., 
supra.) 

There  are  other  questions  that  arise  in  such  a  case,  as  to  the 
power  of  the  municipal  corporation  to  purch^tseiandto  use  a 


Digitized  by  VjOOQIC 


Oarboix  v^  Ornr  op  Tonkbbs.        659 

App*  0iy.]  Beoond  Bepartment,  November,  192Q. 

motxH-  car. even  for  this  departnientr  or  its  bureau^  and  of  the 
eonsequent  application  of  th^  dootrine  of  Smith  v.  City  of 
Rochester  (76  N.  Y.  506)  and  cases  cited,  ^  but  in  view  of  my 
disposition  of  this  appeal  I  have  not  deemed  it  essential  to 
dismiss  them. 

I  advise  that  the  orde^  be  reversed  and  that  a  new  trial  be 
granted,  with  oosts  to  abide  the  event. 

Rich,  Futsam  and  Blackmaq,  JJ.,  concur;  Kellt,  J.,  con- 
curs in  separate  opinion. 

I  concur. 

The  present  general  use  of  automobiles  by  city  departments 
attaches  additional  importance  to  the  legal  questions  involved 
in  this  case.  Is  the  city  liable  for  injuries  occasioned  by  these 
automobiles,  whether  from  lack  of  inspection  rendering  the 
automobile  unsafe,  or  from  negligence  in  opemting  the  machine? 
I  presmlne  it  depends  on  the  facts  of  the  particular  case,  the 
use  to  which  the  ear  is  put,  the  persons  operating  it  or  riding 
in  it.  We  have  recently  decided  that  the  owner  of  an  auto- 
mobile, who  invites  a  fxidod  to  ride  is  bound  to  use  reasonable 
case  in  operatidg  the  car  and  is  responsible  for  the  negligence 
of  the  chauffeur  in  such  operation.  {LoweH  v.  Williams,  183 
App.  Div..  701 ;  affd-,  228  N.  Y.  692,)  But  municipal  coipora- 
tions  €u»  Jiot  liable  in  all  cases  as  in  the  case  of  an  individual. 
One  wdl-^eatablished  ptin/ciple  is  that  there  is  no  liability  when 
the  wrcNEigf ul .  act  is  in  ithe  p^ormance  of  a  governmental 
finqctioa  as  .distinguished .  from  acts  done  for  the  benefit  or 
profit.  o£  the  city  itsekf*  {MaxmUian  v.  Mayor,  62  N.  Y.  IQO; 
Smithy.  Cittf  offioche^ter^  76  id.  506;  BaiUy y.  Mayor,  etc.,  3 
Hill,  531;  ffUlv.Bo^tm,  122  Mass.  344.)  The  difficulty  arises 
in  distinguishing,  corporate  dulses  from  those  which  although 
performed  by  city  employees  are  for  the  benefit  of  the  State 
or  the  general  pubfic. 

The  automobile  iutthe  case  at  bar  was  purchased  and  paid 
for  by  the  city  of  Yonkers  for  the  use  of  the  city  engineer, 
a^  jofficer  aptiointed  pursuant  toi  ihe  Second  ClasEi  Cities  Law 
(Gonsoi.  Laws,  chap.  68  [Laws  of  1909,  chap.  55],  §  97). 
The  eiiy  ^igineer  is  an  ofiKcial  appointed  pursuant  to  the  act 
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of  the  L^islature  in  all  of  the  second  class  cities  in  the  State. 
His  duties  are  prescribed  in  section  98  of  the  act:  '^  §  98.  Duties 
of  city  engineer.  It  shall  be  the  duty  of  the  city  engineer  to 
perform  all  the  ordinary  engineering  and  surveying  services 
in  the  affairs  and  business  of  the  city  and  to  suparvise,  under 
the  general  direction  of  the  con!imission6r  of  public  works,  all 
the  work  done  for  the  city  in  which  the  skill  of  his  ptofessioo 
may  be  required  or  useful.  He  shall,  imder  the  direction  of 
ihe  eommissifHier  of  public  works  and  the  ^tlinances  of  the 
common  council,  act  as  the  superintendent  of  public  build- 
ings, bridges,  docks  and  wharves.  He  shall  perform  such 
other  duties  as  may  be  prescribed  by  the  commiBsioner  of 
publio  works  or  by  ordinance  of  the  common  council.  He 
shall  devote  his  time  exclusively  to  the  service  of  tiie  city.'' 

These  duties  might  well  mclude  governmental  as  well  as 
purely  corporate  work,  and  the  record  is  not  very  clear  on 
this  subject.  If  his  duties  were  altogether  governmental  I 
doubt  if  tile  city  would  in  any  case  be  liable  for  his  failure  or 
the  f allium  of  his  subordinates  to  properly  inspect  the  auto- 
mobile. In  his  request  for  the  automolnle  the  cily  engineer 
says  that  the  '*  Bui^eau  [Department  of  Public  Works,  Bureau 
of  Engineeaing —  Second  Class  Cities  Law,  «upra>  art.  7]  has 
under  supervision  some  30  ccmtracts  for  pubhc  work/'  and 
other  contracts  are  contemplated  and  it  is  neeeesary  for  the 
city  engineer  to  go  over  the  ground.  The  powers  and  duties 
of  the  department  of  public  works  in  a  city  of  the  second 
class  melude  control  of  highways,  public  places,  parks,  docks, 
bridges,  sewers,  Ughting,  baths,  recreation  piers,  city  water 
works  and  general  supervision  and  control  of  all  work  p»- 
formed  \mder  any  contract  of  the  city  for  k>cal  or  other  improve- 
ments. (Second  Class  Cities  Law,  eupra,  §  91,  as  amd.  tqr 
Laws  of  19f2,  chap.  189.)  The  city  engineer  appointed  the 
chauffeur  of  the  car  from  the  municipal  civil  service  lisi. 
Whether  the  defendant  city  woulti  be]  liable  to  invitees  in  any 
case  for  injuries  caused  by  this  automob3e,  I  think  would 
depend  upon  the  particular  work  in  which  it  was  ^igaged  at 
the  time. 

But,  as  the  presiding  jurtice  point»  out,  on  the  day  of  the 
accident  the  car  was  not  engaged  in  the  performance  of  any 
municipal  woik.    Whether  we  consider  the  deceased  assessor 
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as  in  ccmtiol  of  the  automobilo  and  the  chauffeur,  or  that  the 
city  engineer  in  accompanying  him  retained  control,  would 
seem  to  make  no  difference.  The  work  was  the  assessor's 
work,  the  trip  was  solely  for  the  convenience  of  the  assessor. 
He  might  have  walked  or  ridden  in  a  street  car,  or  hired  a 
hack.  He  was  not  acting  for  the  defendant  city,  he  was  not 
selected  by  the  defendant  and  it  could  not  control  his  acts. 
IQs  powers  and  duties  were  defined  by  the  Legislature,  and, 
as  Judge  Eaw*  says  in  Tone  v.  Mayor  (70  N.  Y.  157,  165), 
th^  "were  not  what  might  properly  be  called  coiporate 
powers,  and  they  were  not  to  be  exercised  for  the  peculiar 
benefit  of  the  corporation  in  its  local  or  special  interest,  but 
for  the  public  good,  in  obedience  to  the  mandate  of  the  Legis- 
lature.'' I  agree  with  the  presiding  justice  that  if  he  saw  fit 
to  ride  in  the  automobile  of  tixe  city  engineer  he  must  take  it 
as  he  finds  it,  and  plaintiff  cannot  complain  that  its  mechanism 
was  not  in  safe  condition.  {Walsh  v.  F.  R.  B.  Co,^  145  N.  Y. 
301.) 

Older  reversed  and  new  trial  granted^  with  coats  to  abide 
the  event* 


Thb  Woolson  Spice  Company^  Respondent,  Appellant,  v. 
Ck>LuiffBiA  Trust  Company,  as  Executor,  etc.,  of  Herman 
SiBiiOKtfN,  Deceased,  Appellant,  Ro^KMidenti  Impleaded 
wiiik  Thoiiusif  S.  B.  Niblisbn,  Defendant. 

First  Department,  November  5,  1920. 

Oarporatioaa — suit  airaiast  officers  under  section  ei-4i  of  General 
Oorporatlon  Law  —  adequate  remedy  at  law  no  defense  — 
unrelated  eounterdaim  should  not  be  aUowed  —  laches. 

It  is  no  defense  to  a  suit  in  equity  brought  against  officers  of  a  corporation 
under  section  91-a  of  the  General  Corporation  Law  to  compel  them  to 
aeconnt,  to  allege  that  the  plaintiff  has  an  adequate  remedy  at  law. 

Offieersi  of  a  corporation  when  sued  in  equity  under  section  91-«  of  the 
General  Ckirporation  Law  should  not  be  allowed  to  set  up  as  a  oounterclaim  ' 
matters  whoUy  unrelated  to  the  cause  of  action  and  which  would  tend  to 
prejudice  the  plaintiff  by  unnecessarily  complicating  the  issues.    Such 
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claims  uioelated  to  the  action  may  be  asserted  by  the  defendaiit  in  an 
independent  action. 
Moreover  the  defendant  was  gruilty  of  gross  laches  in  maWng  the  motion 
for  leave  to  plead  a  counterclaim. 

Cross-appeals  by  the  defendant,  Columbia  Trust  CJom- 
pany,  as  executor,  etc.,  and  by  the  plaintiff,  The  Woolson 
Spice  Company ,7i*oin  parts  of  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  oflBco 
of  the  clerk  of  the  county  of  New  York  on  the  7th  day  of 
August,  1920,  granting  leave  to  the  defendant,  Columbia 
Trust  Company,  to  serve  a  second  amended  answer  by  insert- 
ing certain  d^iials  therein  and  denying  said  defendant  leave 
to  plead  a  counterclaim. 

Plaintiff  appeals  from  so  much  of  the  order  as  grants  leave 
to  amend  the  second  defense  and  defendant  appeals  from  so 
much  thereof  as  restricts  its  denials  and  as  denies  leave  to 
plead  the  counterclaim. 

Also  an  appeal  by  said  defendant  from  an  order  of  the 
Supreme  Court,  naade  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  August,  1920,  denying  defendant's  motion 
for  a  resettlement  of  the  previous  order. 

Leonard  B.  Smith  of  counsel  [Smith  &  Agate,  attorneys],  for 
the  defendant,  appellant,  respondent. 

Leon  Lauterstein  of  coimsel  [Edmond  E*  Wise  with  hhn  on  the 
brief].  Wise  &  Seligsberfff  attorneys,  for  the  plaintiff,  reerpondent, 
appellant. 

Peb  Curiam: 

German  Ameriean  Coffee  Co.  v.  Diehly  No.  S  (86  Misc- 
Rep.  547;  affd.,  168  App.  Dhr.  913,  on  opiilion  of  Page,  J., 
below),  and  German  Am^ican  Coffee  Co.  v.  O^Neil,  No.  2 
(168  App.  Div.  913;  affd.,  on  opinion  of  Page,  J.,  below  in 
Diehl  Case,  supra;  affd.,  216  N.  Y.  726)  are  ample  authority 
for  the  proposition  that  the  defense  of  an  adequate  remedy  at 
law  in  an  action  brought  imder  section  91-a  of  the  General 
Corporation  Law  (as  added  by  Laws  of  1913,  chap.  633)  ia 
bad.  It  follows  that  the  denials  sought  to  be  incorporated  in 
the  defense  proposed  by  the  defendant  are  entirely  futile. 
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Wiih  raspeet  to  the  d^endAnt's  appeal  from  bo  muoh  of  the 
order  as  denied  leave  to  plead  the  counterclaim,  we  are  of 
opinion  that  the  court  exercised  sound  discretion  in  denying 
this  motion,  for  the  reasons  that  the  counterclaim  proposed 
refers,  to  matters  wholly  unrelated  to  the  cause  of  action  set 
forth  in  the  complaint  and  would  tend  to  prejudice  the  plain- 
tiff by  unnecessarily  complicating  the  issues.  We  are  also  of 
opinion  that  the  defendant  was  guilty  of^gross  laches  in  making 
this  motion:  In  any  event  the  defendant  cannot  be  preju- 
diced sinfee  the  ri^t  inheres  to  assert  his  claim  in  an  independ- 
ent Btitiori.  The  ptovifeion  of  the  order  appealed  from,  which 
granted  the  defendant  leave  to  serve  a  second  amended  answer, 
is  stricken  out  and  the  motion  to  serve  a  second  amended 
answer  is  in  all  respects  denied,  and  the  order  is  modified  ad 
above  indicated,  and  as  modified  affirmed,  with  ten  dollars 
costs  and  disbursements  to  the  plaintiff. 

Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Order  modified  as  directed  in  opinion  and  as  so  modified 
afiSrmed,  with  ten  dollars  costs  and  disbursements  to  plaintiff. 
Settle  order  on  n6tice. 


Carouna  Soipc^By  Re^oQdent,  &•  Jacob  J.  F.  EHRaorr^ 

Appellant. 

.  8^QQnd  pepartmant^  November  12, 1920, 

Pleadlzigs  —  action  for  breacix  of  contract  may  be  Joined  with 
action' for  fraudulently' inducing  same  —  no  demurrer  lies  to 
prayer  for  relief  —  complaint  stating  cause  of  action  for  fraudulent 
indttoemettt  oC' contract  tb  puroliase  lands --false  statement  as 
tp  :e:q^ir4tioii  of  leasf  ^^  costs* 

An  aotiop  for  a^^rea^  of  ..a  oontn^^t  to  sell  real  preperfey  may  h^  jokied  with 
an  actioix  for  fraudulent  representations  whioh  induced  the  plsiintiff  to 
make  the  contract.  .     , 

A  ^efend^t'  iriay  Hot  demur  lio  the  plaintiff's  prayer'  for  specific  equitable 
-relief  e6p^i4ily  -where  there  is  also  a  prayer  for  damages. 
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A  oompliniit  which  in  substanoe  alleges  that  the  rendor  of  real  pcopekty 

fraudulently  induced  the  vendee  to  enter  into  a  oontract  to  purchase  by 
falsely  stating  that  an  outstanding  lease  had  expired  without  the  lessee 
availiDg  himself  of  a  renewal  clause,  states  a  cause  of  action  for  false  and 
fraudulent  representations  and  is  not  subject  to  demurrsr  for  msofftcdenoy. 
Order  overruling  a  demurrer  to  a  oomplaint  sustained  but  without  costs 
owing  to  the  fact  diat  the  decisions  were  ioharmonioas  at  the  tone  tha 
issues  were  raised. 

Appeal  by  the  defendant,  Jacob  J.  F.  Ehrgott,  from  an 
order  of  the  Supreme  Court,  made  at  the  Queens  County  Special 
Term  and  entered  in  the  office  of  the  cle^rk  of  the  county  of 
Queens  on  the  7th  day  of  JunOj  1920,  denying  the  defendant's 
motion  for  judgment  on  the  pleadingSi  consisting  of  an  amended 
oomplaint  and  demurrer  thereto,  and  overruling  his  demuiiw 
with  leave  to  answer. 

Richard  B.  Hand  [J.  Baldwin  Hand  with  him  on  the  brief], 
for  the  appellant. 

Adolph  Kreisberg,  for  the  respondent. 

r 

JenkB|P.  J.: 

The  appellant's  contention  that  there  is  a  mi^oinder  of  a 
cause  for  breach  of  contract  and  a  cause  for  fraudulent  induce- 
ments to  the  contract,  is  put  upon  the  authority  of  Edison  EUo- 
trie  lUuminating  Co.  v.  KaJbfleisch  Co.  (117  App.  Div»  842)  and 
like  cases.  It  cannot  prevail  now,  in  view  of  Prance  &  C  S. 
S.  Corp.  V.  BerwindrWhite  C.  M.  Co.  (229  N.  Y.  89),  which 
expressly  disapproves  of  the  Edison  Case  {supra)  and  like  cases, 
and  expressly  approves  of  Taft  v.  Branson  (180  App.  Div.  154) 
as  in  harmony  with  the  decisions  of  the  Court  of  Appeals. 
Taft  v.  Branson  {supra)  was  cited  by  the  learned  Special  Term 
in  the  case  at  bar. 

A  furth^  contention  of  appellant  is,  in  effeet,  that  the 
plaintiff  cannot  have  a  specific  relief  prayed  for.  Hiat  may 
be,  but  demurrer  does  lie  to  the  prayer  for  relief  {Mackey  v. 
Auer,  8  Hun,  180;  Haines  v.  Hollister,  64  N.  Y.  1,  4),  and 
moreover  there  is  also  a  prayer  for  damages. 

It  is  contended  that  the  second  cause  of  action  does  not 
state  sufficient  facts.    It  alleges  false  and  fraudulent  repre- 
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aentatiotis.  with  respect  to  an  outstapdiiig  lease  to  Gottehrer, 
namely,  that  the  lease  esqpired  on  April  30,  1920,  and  t^iat  the 
leasee  had. failed  to  avail  himself  of  the  renewal  clause  in  the 
lease,  when  in  fact  Gottehrer  or  his  representative  contended 
that  the  renewal  clause  had  been  availed  of,  and  asserted  that 
there  would  be^  no  vacation  ^f  the  iM*emkies  at  the  esqpur^  of 
jthe  lease,  but  retention  under  the  renewal..  The  argument  of 
the  learned  and  able  counsel  for  the  appellant  is  that  this  action 
was  begun  on  April  20,  1920;  that  the  lease  did  hot  expiiB 
until  April  30,  1920;  that  as,  therefore,  the  plaintiflF  did  not 
know  on  April  20,  1920,  the  premises  would  be  vacated  on 
May  1, 1020,  the  action  ivas  precoature;  the  damage  had  not 
aoorued.  Btit  the  dosing  day  was  April  1,  1920,  It  seems  to 
me  that  there  may  be  a  substantial  difference  between  premises 
subject  on  April  1,  1920,  to  a  lease  that  expired  on  April  ^30, 
1920,  without  right  of  renewal,  and  a  lease  that  expired  on 
that  day  but  as  to  'which  the  tenant  in  possession  asserted 
tditatl^lUM])  avails  hiips^  of  arenewal  clause  and  proposed  to 
stand  uponiife.  13ie  reoawal  ekunse  if  oiieffective  waa  a  nuUity, 
if  effective  it  constituted  an  undisclosed  inciunbrance  that  jus- 
tified a  refusal  to  take,  title.  (Fruhauf  v.  Bendheim,  6  N.  Yl 
Supp.  264;  affd,,  127  N.  Y.  687,)  In  Fruhauf  9  Case  (mpra) 
the  court  sayi  referring  to  the  renewal  clause:  "  It  was  a  cove- 
nant numing  with  the  land  {Piggot  v.  MaBon^  1  Paige,  412), 
and  enforceable  against  the  grantee.''  Here  was  a  permanent 
incumbrance  as  opposed  to  a  pecuniary  one.  (Maupin  Real 
Estate  [2d  ed-I,  314.)  The  covenant  was  broken  as  soon  as 
made.  (Id.  289.)  The  written  agreement  of  sale  was  "  sub- 
ject to  rights  of  tenants  and  leases,"  without  mention  of  any 
particular  lease,  but  the  plaintiff  is  not  precluded  from  oral 
evidence  as  to  the  allied  fraudulent  representations.  (^4  dims 
V-  OiUigj  1^9  K.  Y.  S14.)  There  is  an  interesting  discussion  as 
to  damages  in  Taft  V^.  Branson  (supra)y  and  see,  too,  Maupin 
(supra  [2d  ed.],  814  et  seq.). 

The  order  appealed  from  was  dated  June  3,  1920.  The 
appe^  was  tak^  on  June  7,  1920,  and  submitted  on  Juise 
18,  1920.  France  AC.  S.  8.  Corp.  v.  Berwind-Whik  C.  M.  C^ 
{supra)  was  decided  June  1,  1920,  but  not  reported  in  the 
Advance  Sheets  until  July  10,  1920.  In  view  of  the  inhar- 
monious decisions  as  to  joinder  and  the  difference  Ja  thei 
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Appellate  Division  (see  France  <k  C.  S.  8.  Corp.  v.  Berwmdr 
White  C.  M.  Co.,  supra,  191  App.  Div.  105),  I  advise  that  llie 
order  be  modified  by  striking  out  costs,  and  as  so  modified  it 
be  affirmed,  without  costs. 

Rich,  Putnam,  Blackmajc  and  KfiUiY,  JJ*,  concur. 

Order  modified  by  strikinj^  out  costs^  and  as  so  modified 
aflSrmed,  without  costs. 


JtrLitJB  Tbbtthaft,  an  Inhtnt,  by  Hattie  Treuhaft,  His 
Guardian  ad  Lit^n,  Respond^t,  v.  Morttz  Bender  and 
Flora  Bender,  Copartners,  Doing  Business  tmder  the  Finn 
Name  and  Style  of  S.  &  M.  Bender,  Appellants. 

Seoond  Department,  November  12, 1920. 

Trial  —  charge  —  presumption  ariilnir  from  failure  to  call  material 
witness  —  f aUure  of  infant  plaintiff  to  tet^x* 

lit  AA  aotioa  to  recover  damages  for  injuries  to  a  boy  nine  years  old  who 
was  struck  and  reixdered  unconscious  by  the  defendant's  automobile, 
it  was  proper  for  the  court  to  charge  in  effect  that  the  failure  of  a  party 
to  a  civil  action  to  produce  a  material  witness  may  generally  be  taken 
"by  the  Jury  as*  indicating  that  the  testimony  of  such  witness  would  not  be 
favorable,  but  the  ooutt  properly  refused  to  charge  that  the  failure  of 
saijd  infant  plaintiff  to  take  the  stand  ii^iicated  that  his  testimony  would 
be  unfavorable  to  his  own  case.  It  was  not  error  for  the  court  to  instruct 
the  jury  that  they  might  consider  the  boy*s  age  and  the  circumstances 
surrounding  the  accident. 

Mills,  J.,  dissents. 

Appeal  by  the  defendants,  Moritz  Bend^  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
rendered  on  the  8th  day  of  March,  1920,  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings,  upon  the  v«xlict  of 
a  jury  for  $10,000,  and  also  from  an  order  entered  in  said  clerk's 
o&ce  on  the  9th  day  of  March,  1920,  denying  defendants' 
motion  for  a  new  trial  made  upon  the  minutes. 

Edwin  M.  Otterbourg,  for  the  appellants. 

Gilbert  D.  Steiner,  for  the  respondeat. 
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Putnam^  J.: 

This  action  was  by  a  boy  niiie  years  pld.  While  crossing 
Broadway,  Brooklyn,  on  April  6,  1918|  he  was  struck  by 
defendants'  automobile,  which  dragged  hiiq  a  considerablq 
distance*  When  picked  up  he  was  breathing  and  unconscious 
He  was  not  put  on  the  stand  at  the  trial  After  the  charge 
defendants'  counsel  made  the  following  requests;  Defendants' 
Counsel:  "  I  ask  your  Honor  to  chaise  the  jury  that  in  con- 
sidering the  evidence  in  this  case  th^  may  not  only  consider 
the  witnesses  who  have  appeared  here,  but  the  witnesses  whp 
have  not  appeared  here,  and  they  may  take  into  consideration 
the  fact  that  the  boy  to  whom  this  accident  is  alleged  to  have 
happened  was  not  called  to  testify  in  his  own  behaU."  The 
Court:  '^  They  have  a  right  to  consider  that.  I  so  charge." 
Defendants'  Counsel:  '*  I  ask  your  Honor  to  charge  the  jury, 
as  a  matter  of  law,  that  when  a  party  to  an  action  is  able  to 
produce  a  witness  material  to  thcf  case,  and  he  does  not  produce 
him,  the  failure  to  produce  that  witness  may  be  taken  by  the 
jury  as  indicating  that  the  testimony  of  such  a  witness  would 
not  be  favorable  to  that  party."  The  Court:  ''  I  sp  charge, 
where  it  appears  that  the  plaintiff  ivaa  able  to  produce  the 
witness."  Plaintiff's  Counsel:  ''  In  conniection  with  that,  I 
ask  your  Honcnr  to  charge  that  it  does  not  appear  that  there  was 
any  witness  that  the  plaintiff  was  able  to  produce  that  he  did 
not  produce."  The  Coxirt:  "  I  cannot  charge  that."  Defend- 
ants' Coimsel: ''  The  failure  of  the  plaintiff's  counsel  to  produce 
the  boy  as  a  witness  may  be  taken  by  the  jury  to^indicate  that 
the  testimony  of  the  boy  would  be  imfavorable  to  his  own 
case."  The  Court:  "  I  refuse  to  so  charge.  The  jury  may 
consider  the  boy's  sfSd  and  the  circumstances  surrounding  the 
accident."    Defendants'  Counsel:  ^'  Exc^tioou" 

The  court  had  stated  the  effect  of  not  calling  a  witness  as 
favorable  to  defmdants  as  they  were  entitled.  {Reehil  v. 
FraaSy  129  App.  Div.  563;  Neale  v.  Nassau  Electric  Railroad 
Co.,  161  id.  95;  Perlman  v.  Shanck,  192  id.  179,  182,  184.) 

When,  however,  counsel  asked  an  instruction  regarding  the 

omission  to  call  this  infant  to  the  witness  stand  and  to  apply 

the  general  rule  for  an  adult  plaintiff,  the  court  declined,  but 

left  the  jury  to  consider  the  boy's  age  and  the  circumstances 

of  his  accident,  with  the  probabUity  of  his  inability  to  describe, 
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80  sudden  a  blow,  which  made  hhn  unconscious..  In  tins  I 
think  there  was  no  error.  This  last  charge  is  criticisedjin 
that  the  jury  were  not  told  how  they  Ediould  consider  the  boy's 
not  being  called.  But  the  prior  instructiims  had  made  ^m 
clear.  As  this  court  said  in  a  like  ease:  *^  We  c&nnot  be  too 
fine  in  such  matters  without  doing  injustice.  Hie  vefinement 
of  justice  is  often  injustice.''  (Wade  v.  Oily  of  Mount  Vernon^ 
133  App.  Div.  389,  391.)  . 

I  advise  that  the  judgment  aad  older  be  aflinaed,  with 
costs. 

Rich  and  Ksllt,  JJ.,  conour;  SmfKB^  P.  J.|  ooneuis  in 
separate  opinion;  Mills,  J.,  is  of  opinion  that  the  def tfidaats' 
exception  to  the  refusal  to  chaq^  is  reversible  exrar. 

Jenks,  p.  J.  (concurring) : 

In  consideration  of  the  entire  record  of  the  ruKng  diseussed 
by  my  broths  Pcttbiam,  J.,  I  think  that  in  any  event  ihare  is 
no  capital  ent^.  (See  Post  v.  Brooklyn  Heighta  B^  R.  Co., 
196N.  Y.  62.) 

I  concur.  However,  I  state  my  opimon  that  the  role  of 
^BJeecker  v.  Johnston  (69  N.  Y.  309)  still  obtams  in  full  force. 
The  general  principle  is  siated  in  Wigmore  on  Evidence 
(Vol.  1,  §  286).  The  case  has  been  cited  in  many  judgments: 
Sehvrier  v.  N.  Y.  C.  <k  H.  R.  R:  R.  Co.  («0  N.  Y.  668)  is  an 
instructive  instance  of  the  application  of  the  rule.  In  that  case 
the  court,  speaking  of  the  knowledge  of  the  engineer  that  the 
boy  was  beneath  the  tender,  say:  ^^  If  the  engineer  had  not 
this  knowledge  —  if  these  inferences  were  nxrt  wdl  founded, 
they  could  have  been  removed  by  his  testimojiy.  It  wais  not 
given,  and  while  the  omission  to  call  the  ehgineer  as  a  witness 
is  not  evidence  against  the  def aidant  of  the  existence  oi  any 
fact,  it  is  cause  for  taking  such  testimony  )as  is  in  the  case  — 
and  which,  if  untrue,  he  might  have  contradicted  or  explained 
—  most  strongly  against  it.'^ 

Judgment  and  order  affirmed,  with  costs; 
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LboIn  M.  Bell,  Appellant,  i^.  The  Brooklyn  Union  Gas 
Company,  Respondent. 

Second  Depertmeiit,  November  12, 192a 

0»i  and  electricity  —  negligence  —  injury  by  ezploiion  of  iUumi- 
Hating  gai  —  duties  of  gas  company  toward  cuitomen  —  erroneoui' 
monsiill^ 

A  eodipQiu  engaged  la  dietrifafating  illninnia<ahg  gM,  'vrtien  itietattiiig  a 
mMft  o^  the  pmmiAB  of  a  eUBtomflr  in  plaoe  of  ou^  whiob  was  olaimed  to 
bfQ  defeotive,  most  take  oare  oommeDsorate  with  the  danaers  likely  to 
follow  from  the  escape  of  inflammable  gas. 

While  its  liability  ordinarily  does  not  extend  to  the  oondition  of  the  owner's 
piping  orilxtares,  if  the  gas  company  has  knowledge  that  said  pipes  are 
leakfai^  to  a  daageroos  extent,  it  may  be  answerable  for  lettiag  its  gas 
flow  through  such  unsafe  and  defective  ohann^. 

Hence,  it  is  error  to  grant  a  nonsuit  in  an  action  brought  to  recover  for 
damages  oajoindby  the  exipAoeion  of  illuminating  gas  whtfte  the  evidekice 
would  justify  a  finding  that  an  employee  of  the  defendant,  who  had> 
installed  a  new  meter,  found  that  it  was  registering  although  no  gas  was 
being  burned,  and  having  taken  dojwn  iv  flztuie  of  t^  ownef ,  negligently 
replaced  it  so  as  to  allow  gas  to  escape. 

Appeal  by  the  plaintiff,  Leon  M.  Bell,  from  a  judgnMiit  of 
the  Suprenie  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  derk  of  the  county  of  Kings  on  the  9th  day  of 
December,  1919,  dismissing  the  complaint  at  the  close  of  the 
plaintiff'^  ease  after  a  trial  at  the  Kings  County  Trial  Term, 
and  also  from  an  order  noade  at  the  Kings  County  Special  Term 
bearing  date  the  15th  day  of  October,  1919,  and  entered  in 
said  clerk's  office,  denying  plaintiff's  motion  for  a  tumr  trial 
made  upon  the  minutes. 

Plaintiff  sues  for  damages  from  an  explosion  of  gas  on  the 
morning  of  Scf^tember  11,  1919,  at  an  apartment  occupied  by 
his  family  at  125  Fountain  avenue,  Brooklyn.  Plaintiff's 
mother  had  ccxnplained  of  the  amount  of  the  gas  bills  by  letter 
and  personally  at  defendant's  office.  On  the  tenth  of  Sep* 
tember  defendant's  representative  visited  the  celiar  of  the 
buEding  where  plaintiff  lived  and  afterwards  that  day  a  new 
meter  was  installed.  After  coming  up  from  the  oeiiar^  the 
defemdaiit's  repiesentatdve  went  ihrou^  the  rooms  examining 
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the  pipes,  and  then  returned  to  the  meter.  Coming  up  again, 
he  asked  plaintiff's  mother  if  she  had  been  using  any  gas. 
When  she  said  no,  he  remarked  that  it  was  strange,  as  the  meter 
was  registering.  Going  again  into  the  rooms,  he  took  hold  of 
the  fixtures  and  gas  pipes.  Entering  the  bathroom  (where  the 
explosion  later  occurred),  he  took  down  the  fixture  and  pipe 
which  after  about  three  minutes  he  replaced.  As  he  was 
leaving,  he  said  that  the  odor  of  gas  was  from  such  removal  of 
the  fixtures,  but  that  it  would  disappear. 

The  following  morning,  when  plaintiff  struck  a  match  in 
the  bathroom,  an  explosion  occurred  that  diook  the  building 
and  started  a  fire.  A  pliunber,  called  in,  foimd  a  leak  at  the 
joint  or  coupling  where  the  fixture  was  screwed  into  the  pipe 
in  the  wall.  The  next  day  a  representative  of  defendant 
came  and  took  this  fixture  away.  At  the  close  of  these  proofs 
the  complaint  was  dismissed. 

Jtdius  S.  Bdfer  [Charles  J.  Belfer  with  him  <m  the  brief],  for 
the  appellant. 

Edward  J.  Byrne,  for  the  respondent.  ^ ' 

Putnam,  J.: 

Considering  this  leak  at  the  joint  where  the  fixture  was 
attached,  the  jury  could  have  found  that  the  explosion  was 
caused  by  the  act  of  removing  and  replacing  this  fixture  the 
day  before.  As  a  distributor  of  iUunmating  gas,  defendant 
was  required  to  take  care  commensurate  with  the  dangers 
likely  to  follow  from  the  escape  of  inflammable  gas.  (Schmeer 
V.  Oas  Light  Co.,  147  N.  Y.  629;  KoeUch  v.  Philadelphia  Co., 
152  Penn.  SL  356.)  But  this  liability  ordinarily  does  not 
extend  to  the  condition  of  the  owner's  piping  or  fixtures. 
If ,  however,  the  gas  company  has  knowledge  that  such  pipes 
are  leaking  to  a  dangerous  ratent,  it  may  be  answerable  for 
letting  its  gas  flow  through  such  unsafe  and  defective  channels. 
Here  there  was  an  observation  that  the  meter  had  b^un  to 
register.  When  it  was  found  that  no  gas  had  been  burned, 
a  leak  would  be  inferred.  Defendant  may  be  answerable  if 
in  testing  to  locate  such  leak  its  employee  todk  down  any 
fixttu^  abd  negligently  left  it  with  an  opening  for  escaping 
gas.    (Larnien  v.  Albany  GaarLighi  Co.,  44  N.  Y.  459;  1  Bevan 


ZAI88  V.  Hbiheiumnobr  Co.  971 

App.  Div.]  Ftat  Department,  JG^o^iubet,  IWK 

Neg.  [U  ed.)  400;  Parry  v.  StmUh^.U  R-  4  a  R  Div.  326.> 
Hence,  I  think  the  plaintiff  made  out  a  prima  facie  case. 

I  advise, .  therefMe,  that  the  judgment  and  order  be  reversed 
anid  a  new  tnal  granted,  with. costs  to  abide  the  event. 

Jenks,  p.  J.,  MiLLS;  BLACKMAfe  and  Kei^ly,  JJ.,  concur. 

Judgment  and  order  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 


EuoBNB  ZAI88,  Respondent^  v.  Qjiorob,  C,  HsiMSKDiNaiBQ 
Company,  Appellant. 

First  Department,  November  5,  1020. 

Pleadingi  —  maimer  of  alleging  performance  of  contract. 

Performance  of  a  pontraet  by  a  plaintif  is  not.  properly  alleged  by  a  mere 
statement  that  he  "  has  performed  the  same  fully  and  entirely  complying 
with  all  the  conditions  on  his  part  to  be  performed." 

While  the  pliontifr  ueed  not  plead  the  facts  constituting .  performance  he 
must  allege  generally  that  he  has  duly  performed  all  the  condition^  of 
the  contract  on  his  part  to  be  performed  or,  in  the  alternative,  allege  the 
facts  constituting  x>erformance.  ,  .  •   i 

Appeal  by  the  defendant,  George  C.  Heimerdinger  (Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  17th  day  of  December,  1919, 
denying  defendant's  motion  for  judgpient  on  the  pleadings. 

MiUon  Mayer  of  counsel  [Goodman  Block  with  him  on  the 
briefl,  for  the  appellant. 

Fredmo^S,  Bo/mvm,  for  the  jrespondeot. 

Peb  Curiam: 

While  we  agree  with  the  Special  Term  that  the  contract  sued 
upon  was  not  within  the  Statute  of  Frauds  (Pers.  Prop.  Law, 
§  31,  subd.  1),  we  think  the  complaint  was  defective  in  failing 
properly  to  allege  performance  of  the  contract  on  the  part  of 
the  plaintiff.  The  all^ation  is  that ''  plaintiff  *  *  *  has 
performed  the  same  fully  and  entirely  complying  with  all  tt^Tp 
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tonditiond  on  kis  part  to  be  performed."  By  sectionSSS  of  the 
Code  of  Civil  Procedure  it  is  made  unneoessary  to  plead  the 
lactB  conBtituting  peiformanoe;  but  the  party  must-  allege 
generally  that  he  has  4uly  performed  all  the  conditions  of  the 
contract  on  his  part  to  be  performed.  This  word  has  been 
held  to  be  one  of  substance  and  not  of  fottn.  '  (Clemens  v. 
American  Fire  Ins,  Co.^  70  App,  Div.  435;  Ganaevoort  Bmk  v. 
Empire  State  Surety  Co.,  117  id.  455;  Hilton  &  Dodge  Lumber 
Co.  V.  Sizer  &  Co.,  137  id.  661.) 

For  failure,  therefore,  either  to  allege  the  facts  constituting 
performance  or  to  comply  with  section  533  of  the  Code  of  Civil 
Procedure,  the  plahitiff's  complaint  is  defective  and  the  order 
should,  therefore,  be  reversed.  With  ten  dollars  costs  and  dis- 
bursements, and  the  motion  granted,  with  tw  dollars  costs, 
with  leave,  however,  to  the  plaintiff  to  serve  an  amended 
complaint  upon  payment  of  said  costs. 

Present  —  Clarke,  P.  J.,  Laughlin,  DowliWg,  SinrH  and 
Greenbaum,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
aiiid  motion  granted,  with  ten  dollars  costs,  with  leave  to  plain- 
tiff to  serve  an  amended  complaint  pn  pa,yment  of  said  costs. 


Mark  0.  Prentiss,  Respondent,  v.  Heisry  V.  Greene  and 
The  H.  V.  Greene  CoiiPANY,  Inc.,  a  Corporation  Organized 
and  Existing  under  and  by  Virtue  of  the  Laws  of'the  Statci 
of  .Massachusetts,  Appellants. 

First  Department,  November  5,  192(y. 

Attaehment  — foreign  ^^ort>or*U<m  doing  btuiiMi*  h#M  Uiible  to 
attachment  —  failure  of  plaintiff  to  show  more  than  nominal 
damases  —  warrant  of  attaehment  Taeated. 

The  property  of  a  foreign  oorporation  which  has  been  dul^  authorized  to 
do  business  in  this  State  is  liable  to  attachment. 

In  an  action  for  breach  of  a  contract  relating  to  the  finan6in|;  of  a  ooipoHitioB 
to  be  formed,  evidence  examined,  and  hM^  not  to  shoiAr «  Hght  to  ntttte 
t^n  nominal  damages,  so  that  a  warrant  of  attaohmeni  agntat  4ke 
defiaadatkt'ft  prpperty  thomld  be  vacated.  r^  '  T     ' 
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A  warrafit  of  attaehment  is  not  a  oomHxon-law  right  but  is  a  statutory 
provisional  ri^edy  and  authorizes  the  taking  of  property  before  judgment, 
and  where  it  is  sought  upon  an  unliquidated  claim  it  must  clearly  appear 
by  prima  facie  evidence  at  least  that  the  plaintiff  is  entitled  to  recover 
the  amount  of  damages  which  he  demands.  Where  unliquidated  damages 
are  sought  for  a  broach  of  eontraot  they  must  be  reasonably  certain  and 
d«ftnxte  in  amount  and  not  speculative  or  problematical  or  resting  on 
conjecture. 

Appeal  by  the  defendants,  Henry  V.  Greene  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  watered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  27th  day  of  September,  1920,  denying 
defendants'  motion  to  vacate  a  warrant  of  attachment. 

Tlie  warrant  of  attachment  is  for  $505,000,  and  the  groimd 
upon  which  it  was  issued  is  that  the  individual  defendant  is  a 
non-resident  of  this  State  and  that  the  defendant  company  is 
a  foreign  corporation.  The  motion  to  vacate  the  attachment 
was  based  on  the  original  papers  on  which  the  attachment 
was  issued  and  on  an  affidavit  of  the  attorney  for  the  defend- 
ants, who  appeared  for  them  specially  for  the  motion.  The 
affidavit  consists  of  an  argument  on  the  facts  and  shows  that 
the  attachment  had  been  levied  on  property  of  the  defendant 
corporation  at  sixteen  different  places  where  it  is  transacting 
business  i^  this  State,  and  that  it  duly  obtained  a  Ucense  to  do 
business  in  this  State  prior  to  the  commencement  of  the 
action* 

The  warrant  of  attachment  is  based  on  the  summons  and 
complaint  and  two  affidavits,  one  made  by  the  attorney  for 
the  plaintiff  and  another  by  one  Waterhouse.  The  com- 
plaint contains  three  counts,  all  for  damages  for  breaches  of 
a  contract  ia  writing  annexed  to  and  made  part  of  the  com- 
plaint. The  contract  is  in  the  form  of  a  letter  written  by  the 
defendant  Greene  to  the  plaintiff  under  date  of  April  9,  1920, 
wlxich  pprpcNrts  to  have  been  signed  at  the  bottom  by  the 
plaintiff  below  the  signature  of  Greene.  The  letter  refers  to  a 
conversatipn  between  the  writer  and  the  plaintiff  and  Messrs. 
Henry  and  Kinney  on  that  date  in  relation  to  a  proposed 
financing  by  tite  defendant  company  of  the  capital  stock  of 
the  United  States  Clearing  House  of  Foreign  Credits,  Inc.,  or 
App,  Div.—  Vou  CXGIII         43 
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any  other  name  of  the  corporation  in  the  future.  It  states 
in  substance  that  the  understanding  of  the  writer  is  that  the 
plaintiff  owned  and  controlled  practically  all  of  the  capital 
stock  to  the  extent  of  approximately  $1,000,000  of  said 
corporation  and  that  the  company  was  being  organized  under 
the  laws  of  New  York;  that  the  plaintiff  was  desirous  of  mak- 
ing a  contract  with  the  defendant  company  to  sell  all  of  the 
preferred  capital  stock  by  an  additional  capitalization  of 
$4,000,000  of  preferred  stock  and  102,500  shares  of  common 
stock  of  no  par  value;  that  the  plaintiff  wotdd,  upon  request, 
amend  the  records  of  the  incorporation  of  the  company  so 
that  its  name  would  be  as  might  later  be  decided  on,  and 
permit  the  issuance  of  $4,000,000  additional  preferred  seven  per 
cent  cumulative  participating  stock  of  the  par  value  of  $100 
per  share  and  the  additional  102,500  shares  of  common  stock 
of  no  par  value;  that  the  plaintiff  agreed  to  furnish  a  board 
of  du^ctors  of  not  less  than  twelve  men  of  recognized  financial 
standing  who  would  be  mutually  satirfactory  to  the  plaintiff 
and  to  the  writer,  and  that  the  plaintiff  was  to  furnish  the 
writer  with  additional  data  as  may  seem  necessary  and  proper 
to  enable  him  to  be  fully  advised  of  all  the  conditions  neces- 
sary before  making  financial  preparations  for  the  sale  of  the 
stock;  that  all  promotion  letters  were  to  receive  the  approval 
of  the  plaintiff;  that  imder  these  conditions)  the  writer  was 
willing  to  undertake  the  sale  of  the  entire  $5,000,000  of  pre- 
ferred stock  and  50,000  shares  of  common  stock  of  no  par 
value  on  a  basis  to  net  the  corporation  a  total  sum  of 
$4,750,000,  and  that  the  preferred  stock  was  to  be  sold  on  a 
basis  of  112  per  cent  of  its  par  value,  and  that  the  writer  was 
^ling  to  proceed  at  once  and  work  harmoniously  with  the 
plaintiff  in  all  these  matters  to  the  end  that,  as  soon  as  the 
plaintiff  fulfilled  the  conditions  specified,  the  writer  would 
begin  the  sale  of  the  stock,  and  that  after  the  subscriptions 
for  the  stock  were  paid  by  the  clients  of  the  writer,  he  would 
temit  to  the  plaintiff  $95  on  every  sbare  of  preferred  stock 
with  one  share  of  the  common  stock  to  be  issued  in  the  name 
of  the  subscriber  and  to  be  registered  and  transferred  at  such 
bank  as  the  plaintiff  might  appoint;  that  all  legal  details  in 
connection  with  the  present  corporation  and  its  future  afifairs 
were  to  be  performed  by  counsel  selected  jointly  by  the  plain- 
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tiff  and  the  writer;  that  in  connection  with  this  underwriting 
of  the  stock,  "  we  will  guarantee  to  cause  to  be  subscribed  the 
entire  issue  within  five  months  after  all  incorporation  papers, 
agreements  with  board  of  directors,  etc.,  have  been  finalized, 
said  subscription  agreements  to  be  received  on  an  agreement 
certificate  similar  to  that  which  we  are  now  using  in  soliciting 
subscriptions  for  the  First  People's  Trust,  copy  of  which  is 
hereto  attached;  "  that  it  was  further  understood  that  the  stock 
would  be  sold  partly  on  a  cash  basis  but  mostly  on  a  twenty 
monthly  installment  basis,  and  that  while  it  was  understood 
that  "  we  "  agree  to  dispose  of  and  to  cause  to  be  subscribed 
the  entire  issue  within  the  period  of  five  months,  it  was  also 
understood  that  a  small  percentage  of  the  subscribers  would 
fail  to  complete  payments  and  that  in  such  cases  "  we  "  agree 
to  resell  the  stock  and  that  the  five-month  period  was  not  to 
apply  to  such  resafes;  that  as  soon  as  the  plaintiff  fulfilled  the 
conditions  to  be  performed  by  him,  the  writer  would  furnish 
subscriptions  that  would  net  the  plaintiff  at  least  $50,000 
during  the  ensuing  thirty  days,  $100,000  during  the  next 
thirty  days,  and  $150,000  during  the  thud  thirty  days,  until 
the  whole  amount  has  been  fully  subscribed  and  the  proceeds 
turned  over  in  cash  to  the  corporation;  that  if  these  statements 
were  satisfactory  to  the  plaintiff  "  as  to  the  fundamental  parts 
involved  in  the  proi)osed  transaction,"  the  writer  would 
be  glad  to  have  the  plaintiff  affix  his  signature  to  the  letter 
as  the  writer  had  done.  It  is  alleged  in  the  first  coimt  of  the 
complaint  that  the  defendant  Greene  wrote  the  letter  and  made 
the  contract  for  himseM  and  as  president  and  in  bdbalf  of  the 
defendant  company;  that  no  time  was  specified  within  which 
the  agreement  was  to  be  performed  and  that  thereafter  the 
time  for  performance  was  extended  by  mutual  consent  of  the 
plaintiff  and  the  defendants  without  definite  limitations; 
that  after  making  the  contract,  the  plaintiff  entered  upon 
performance  of  the  conditions  to  be  performed  by  him  and 
upon  the  work  of  providing  a  board  of  directors  for  the 
corporation,  and  that  while  so  engaged  in  the  performance 
of  the  contract  and  within  a  reasonable  time  after  it  was 
made  and  before  the  time  for  performance  as  extended  expired, 
and  without  prior  notice  to  plaintiff,  defendants  on  or  about 
the  23d  day  of  June,  1920,  wholly  repudiated  the  contract  fiC|wl[^ 
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absolutely  refused  to  perform  it;  that  the  plaintiff  accepted  said 
repudiation  and  refusal  to  perform  as  a  final  breach  and  ter- 
mination of  the  contract,  and  by  reason  of  the  breach  of  the 
contract  by  the  defendants  and  their  refusal  to  perform  the 
plaintiff  has  been  damaged  in  the  sum  of  $505,000.  The 
second  coimt  alleges  by  reference  all  of  the  allegations  of  the 
first  coimt  and  further  that  the  plaintiff  duly  pOTf oimed  all  ©f 
the  conditions  of  the  contract  on  his  part  to  be  performed 
and  that  on  the  23d  day  of  Jime,  1920,  defendants  wholly 
repudiated  and  absolutely  refused  to  perform  the  contract. 
The  third  count  realleges  by  reference  all  of  the  material 
allegations  of  the  preceding  counts,  and  further  alleges  that  the 
plaintiff  duly  performed  the  conditions  on  his  part  to  be  per- 
formed excepting  such  as  were  waived  by  the  defendants,  and 
that  the  defendants  influenced,  persuaded,  and  procured  cer- 
tain pearsons  who  had  consented  to  serve  a£  directors  of  the 
company  and  whom  they  had  accepted  as  satisfactory  to 
withdraw  their  consents  to  serve  as  directors  and  deliberately 
interfered  with  and  impeded  the  plaintiff  in  the  work  of 
securing  a  board  of  directors  of  the  company,  and  caused  their 
attorney  to  withhold  final  approval  of  the  proposed  papera 
for  the  reorganization  of  the  company.  Judgment  is  demanded 
for  $505,000  with  interest  from  June  23,  1920,  and  costs. 

The  affidavit  of  the  attorney  for  the  plaintiff  sets  forth 
the  negotiations  between  the  parties  and  the  making  of  the 
contract;  that  thereafter  the  plaintiff  procured  the  consent  of 
eleven  individuals  to  serve  as  directors  and  they  were  approved 
by  the  defendant  Greene,  acting  for  himself  and  the  defendant 
corporation,  as  satisfactory,  and  thereafter  the  defendant 
Greene,  acting  for  both  defendants,  influenced  and  persuaded 
•four  of  the  proposed  directors  to  withdraw  their  consents  to 
act  as  dbectors  and  induced  and  persuaded  them  not  to  serve 
and  to  become  directors  of  another  similar  corporation,  the 
stock  of  which  was  being  underwritten  by  the  defendants; 
that  thereafter  the  defendants  agreed  to  live  up  to  the  contract 
and  requested  the  plaintiff  to  procure  certain  other  persons  as 
directors  in  place  of  those  who  had  withdrawn  their  consents 
to  serve;  that  plaintiff  thereupon  secured  consents  of  certain 
others  to  serve  as  directors,  and  that  while  plaintiff  was  so 
^gaged  and  without  notice  to  him  or  fixing  any  time  within 
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which  plaintifif  was  required  to  complete  the  board  of  directors 
and  to  perform  the  agreeihent  on  his  part;  the  defendant  wrote 
the  plaintiff  under  date  of  June  25,  1920,  that  the  proposed 
board  of  directors  secured  by  the  plaintiff  was  not«satisfactoiy 
and  that  the  defendants  would  not  perform  the  contract,  and 
the  plaintiff  accepted  the  repudiation  and  refusal  to  perform 
as  a  definite  and  final  breach  of  the  contract;  that  in  or  about 
the  middle  of  May,  1920,  plaintiff  caused  to  be  assigned  to 
himself  and  had  thereafter  and  until  June  25,  1920,  in  his 
possession  and  under  his  control  all  of  the  outstanding  stock 
of  the  United  States  Clearing  House  of  Foreign  Credits,  Inc., 
duly  indorsed,  and  was  wiUing,  able  and  offered  to  use  the 
same  in  such  manner  as  to  cause  the  company  to  take  such 
action  for  a  reorganization  or  the  enlargement  of  the  capitali- 
zation as  the  defendants'  attorney  should  approve  to  accom- 
plish the  purposes  of  the  contract,  and  caused  his  attorney  to 
prepare  such  legal  papers  as  would  accompli^  the  purposes  as 
outlined  in  the  agre^nent  and  to  alter  and  modify  said  papers 
and  plans  in  form  and  in  substance  to  accord  wilii  all  of  the 
suggestions  of  the  attorney  for  the  defendants,  to  whom  such 
papers  were  duly  submitted,  but  that  the  attorney  for  the 
defendants  repeatedly  delayed  formal  approval  of  same  and 
instructed  plaintiff's  attorney  to  postpone  such  proposed 
corporate  action,  and  that  the  postponement  so  occasioned 
continued  until  the  time  of  said  repudiation  and  refusal  by  the 
defendants  to  perform  the  contract;  that  the  plaintiff  was 
ready,  willing  and  able  at  all  times  to  perform  all  of  the  con- 
ditions and  agreements  of  the  contract  to  be  performed  by  him; 
that  the  reasonable  market  or  sale  value  of  all  of  the  outstand- 
ing stock  of  the  United  States  Clearing  House  of  Foreign 
Credits,  Inc.^  on  June  23>  1920,  was  not  in  excess  of  $20,000; 
that  the  plaintiff  was  to  receive  52,500  shares  without  par  value 
of  the  common  stock  of  the  company  when  reorganized;  that 
the  reasonable  value  of  52,500  shares  upon  the  subscription 
and  payment  to  the  company  of  the  purchase  price  of  the  full 
issue  of  preferred  stock  and  the  remaining  50,000  shares  of 
common  stock  in  an  amount  to  net  the  company  $4,750,000 
as  provided  in  the  contract,  would  have  been  in  excess  of 
$525,000,  and  that  ''  said  sum  of  $505,000  "  is  due  to  the 
plaintiff  over  and  above  all  counterclaims  known  to  him  and 
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that  the  defendants  are  jointly  indebted  to  him  in  that  amoxint. 
The  affidavit  of  Waterhouse  shows  that  for  nine  years  he  has 
been  engaged  in  buying  and  selUng  stocks  of  corporations 
not  listed  on  the  New  York  Stock  Exchange,  and  that  in  his 
opinion  the  52,500  shares  of  the  common  stock  which  the  plain- 
tifif  was.  to  receive,  if  the  other  stock  were  sold  on  a  basis  to  net 
the  company  $4,750,000,  would  be  fairly  worth  and  would  be 
salable  for  $10  per  share,  or  $525,000  in  all,  and  that  in  cli- 
mating said  vaJue  he  has  considered  that,  apart  from  an 
e^blished  earning  power  of  the  enterprise,  which  he  assumed 
to  be  yet  unproven,  the  controlling  interest  in  the  company 
with  a  cash  capital  of  $4,750,000  would  be  worth  in  excess  of 
ten  per  cent  of  the  capital  so  controlled  by  the  voting  power 
of  the  plaintiff's  majority  ownership  of  tiie  common  stock, 
and  that  he  has  read  the  certificate  of  incorporation  and  the 
proposed  reoiganization  or  charter  thereof  prepared  for  the 
purpose  of  reorganization  of  or  reincorporating  said  corporation 
and  is  familiar  with  similar  enterprises  and  with  the  earning 
power  of  money  used  therein  and  is  of  the  opinion  that  the  use 
and  control  of  $4,750,000  in  cash  in  such  an  enterprise  through 
the  ownership  of  the  majority  of  the  voting  stock  of  the  com- 
pany having  such  sum  in  its  treasury  would  be  an  asset  and 
property  of  great  value,  and  that  in  his  opinion  the  earning 
power  of  said  sum  of  money  in  such  an  enterprise  over  and 
above  the  fixed  dividend  on  the  preferred  stock  could  not  well 
be  less  than  five  per  cent  on  the  capital  employed,  and  that 
plaintiff's  stock  would  not  have  been  worth  less  than  $10  per 
share. 

Joseph  Dannenberg,  for  the  appellants. 

Joseph  Day  Lee  of  counsel  [Alley,  Lee  &  Voqrheesj  attorneys], 
for  the  respondent. 

Latjghltn,  J. : 

One  of  the  points  made  by  the  appellants  is  that  although  the 
defendant  corporation  is  a  foreign  corporation,  it  is  immune 
from  attachment  for  the  reason  that  it  has  been  duly  authorized 
to  transact  business  here.  The  point  is  untenable,  for  by 
section  636,  subdivision  2,  of  the  Code  of  Civil  Procedure  an 
attachment  against  a  foreign  corporation  is  expressly  author- 
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uedi  and  a  corparation  has  but  one  domicile,  which  is  in  the 
sovereignty  under  which  it  is  incorporated.  {Shepard  & 
Morse  Lumber  Co.  v-  Burleigh,  27  App.  Div.  99.) 

Another  point  made  by  the  appellants  is  that  no  damages 
other  than  nominal  damages  are  shown^  and  that,  we  deem 
well  taken.  Assuming,  without  deciding,  that  the  plaintiff  has 
sufficiently  shown  a  breach  of  contract,  he  has  not  shown  any 
agreement  with  req>ect  to  the  value  of  his  services  ot  any 
basis  for  a  recovery  therefor  on  a  quardwn  meruit.  His  counsel 
concedes  that  the  only  basis  shown  for  a  recovery  of  damages 
is  the  value  of  the  52,500  shares  of  the  common  stock,  without 
par  value,  in  the  company  to  be  reorganized  or  incorporated, 
which  he  claims  was  to  be  and  should  have  been  issued  to  him. 
He  does  not  even  show  that  the  existing  corporation,  the  capital 
stock  of  which  he  controlled  when  the  contract  was  made  and 
which  he  has  since  acquired,  had  ever  transacted  any  business, 
or  that  it  or  the  corporation  to  be  oi^nized  could  have  trans- 
acted  business  profitably.  He,  therefore,  fails  to  show  that 
it  is  certain  the  stock  would  have  had  any  market  value.  It 
is  doubtful  whether  the  facts  shown  would  entitle  him  to 
reoover  more  than  nominal  damages  within  the  well-settled 
rule  that  where  it  is  certam  that  damages  have  resulted  from 
a  breach  of  a  contract  and  the  only  uncertainty  is  the  amount, 
the  jury,  on  the  best  evidence  of  which  the  case  is  susceptible, 
may  determine  and  award  damages.  {Wooldridge  v.  Shea, 
186  App.  Div.  706;  Cramer  v.  Grand  Rapids  Show  Case  Co., 
223  N.  Y.  63;  Industrial  A  General  Trust,  Ltd.,  v.  Tod,  180  id. 
215;  Dyer  v.  Rich,  1  Mete.  180;  Crichfield  v.  Julia,  147  Fed. 
Rep.  66;  Sistare  v.  Olcott,  15  N.  Y.  St.  Repr.  248.)  We  do  not, 
hpwever,  express  an  opinion  as  to  whether  the  plaintiff  may 
be  entitled  to  have  a  jury  award  substantial  damages,  for  the 
point  we  have  to  decide  is  not  with  respect  to  his  common- 
law  light  to  recover  damages,  but  whether  he  has  presented 
evidence  of  damages  of  sufficient  certainty  and  definiteness  to 
entitle  him  to  the  warrant  of  attachment  for  the  amount  in 
which  it  has  been  issued,  or  for  a  lesser  amoimt  to  which  it 
might  be  reduced.  A  warrant  of  attachment  is  not  a  common- 
law  right  but  is  a  statutory  provisional  remedy  and  authoriz/es 
the  taking  of  property  before  judgment,  and  where,  as  here, 
it  is  sought  upon  an  unliquidated  claim,  it  must  clearly  appear 
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by  prima  facie  evidence  at  least  that  the  plaintiff  is  entitled 
to  recover  the  amount  of  damages  which  he  demands.  (Code 
Civ.  Proc.  §  636;  Delafidd  v.  Armsby  Co.y  62  App.  Div.  262; 
Barbrick  v.  Carrero,  184  id.  160;  Cahnon  Asbestos  &  R.  Works 
Y.Asbest-  UndrGummiwerke,  141  id.  19S;Soistkwdlv.  Kingstand^ 
85  id.  384;  Chazy  Marble  Lime  Co.  v.  Deely,  88  id.  150;  James 
V.  SigneU,  60  id.  76;  Haskdl  v.  0^)omy  38  id.  127.  See,  also> 
Fine  v,  Lyons,  141  N.  Y.  Supp.  294;  Farquhar  v.  Wisconsin 
Condensed  Milk  Co.,  30  Misc.  Rep.  270;  MaUon  v.  Rothschild, 
38  id.  8;  Story  v.  Arthur,  35  id.  244.)  In  the  case  at  bar  not 
only  is  the  claim  unliquidated;  but  there  is  no  basis  for  any 
damages  exceptmg  opinion  evidence  which  is  uncertain  and 
problematical  and  upon  which  a  jiiry  might  award  only 
nominal  damages,  and  yet  tl^e  warrant  of  attachment  is  for  the 
amoimt  which  the  affiant,  Waterhouse,  thinks  would  be  the 
value  of  the  stock,  and  his  affidavit  shows  that  his  opinion  is 
a  mere  conjecture  based  upon  no  fact  tending  to  sustain  it. 

It  is  well  settled  in  this  jurisdiction  that  the  unliquidated 
damages  recoverable  for  a  breach  of  contract  must  be  reason- 
ably certain  and  definite  in  amount  and  not  speculative  or 
problematical  or  resting  on  conjecture.  {Cramer  v.  Grand 
Rapids  Show  Case  Co.,  supra;  Bobrick  v.  Mackenzie,  192 
App.  Div.  594;  Broadway  Photoplay  Co.  v.  World  Film  Corp., 
225  N.  Y.  109;  Witherbee  v.  Meyer,  155  id.  449;  Mavrer  v. 
Grimm,  84  App.  Div.  575.)  As  already  observed,  it  is  ev&i 
more  important  that  the  damages  should  be  shown  with 
reasonable  certainty  to  justify  the  taking  of  the  defendant's 
property  in  advance  of  an  adjudication.  We  are  of  opinion 
that  the  plaintiff  has  not  shown  that  the  stock  which  he 
claims  should  have  been  issued  to-  him  would  have  had  any 
substantial  market  value. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  grantedi 
with  ten  dollars  costs. 

Clakke,  p.  J.,  DowLiNG,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbmfeements^ 
and  motion  granted,  with  ten  dollars  costs.  _         v 
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A.   0.   Andersen  Trading   Company,   Ltd.,   Appellant,   v. 
Samuel  Brody,  Respondent. 

Wint  Department,  November  5,  1920. 

Pleadings  —  bill  of  partieulam  may  be  considered  on  motion  for 
Judgment   on   pleadings  —  sales  —  breach   of   parol    warranty  — 
sale    of    goods    for    export    "subject   to    examination '' — parol, 
warranty  surviving  delivery  to  carrier  in  this  State  —  waiver  of 
right  to  Ifispeet  goods  before  shipaM&t. 

(^  a  motioiL  for  judgment  on  the  pleadings  a  bill  of  particuliurs  filed  by 
the  plaintiff  may  be  oonaidered  and  construed  in  conneotion  with  the 
complaint. 

Where  an  order  for  goods  sold  for  export  to  a  foreign  country  provided  that 
they  were  to  be  "  subject  to  examination,"  the  examination  was  not 
intended  to  be  restrioted  to  an  exfamination  by  the  purchaser  at  the  dock 
of  the  camer  in  this  State,  and  as  the  order  was  not  accepted  in  writing 
by  the  defendant,  the  plaintiff  may  give  evidence  of  a  parol  warranty 
which  survived  the  delivery  of  the  property  to  the  carrier. 

The  general  rule  is  that  if  the  seller  is  to  ship  the  goods,  the  place  of  inspec- 
tion, in  the  absence  of  an  agreement  to  the  contrary,  is  the  destination 
of  the  goods,  and  hence  although  the  plaintiff  may  have  had  the  right  to 
inspect  before  shipfnent  it  could  waive  that  right  and  accept  the  goods 
relyiBg  upon  the  parol  warranty. 

Appeal  by  the  plaintiff,  A.  O.  Andersen  Trading  Company, 
Ltd.,  from  a  judgment  of  the  Suppeme  Court  in  favor  of  the 
defendant,  entered  in  th$  ofi^ce  of  the  clerk  of  the  county  of 
New  York  on  the  l^t  day  of  May,  1920,  pursuant  to  an  order 
made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  County  of  New  York  on  the  2$th  day  o! 
April,  1920,  dinmiBsiiiig  the  amended  complaint,  and  also  from 
the  order  upon  which  said  judgment  was  entered  granting 
defendant's  motion  for  judgment  on  the  pleadings  dismissing 
the  amended  complaint  for  failure  to  state  facts  sufficient  to 
constitute  a  cause  of  action. 

John  A.  McMamie  of  counsel  [Ralph  A.  Woodend  with  him 
on  the  brief];  Duncan  &  Mount ,  attorneys,  for  the  appellant. 

DoMi  HatMTf  for  the  respondent. 
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Laughlin,  J. : 

This  is  an  action  to  recover  damages  for  a  breach  of  wanwity 
on  the  sale  by  the  defendant  to  the  plaintiff  of  cocoa  bags. 
The  motion  for  the  dismissal  of  the  complaint  was  made  on 
the  ground  that  it  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  and  was  confined  to  the  pleadings,  but  the 
record  on  appeal  contains  a  verified  bill  of  particulars  of  the 
plaintiff's  claim,  and  the  order  and  judgment  refer  to  it  as 
having  been  read  and  considered  on  the  motion.  It  is  con- 
tended in  behalf  of  the  appellant  that  such  a  motion  must  be 
decided  on  the  pleadings  without  reference  to  any  bill  of 
particulars  and  it  cites  Godwin  v.  Liherty- NMsau  Buiiding  Co. 
(144  App.  Div.  164),  in  which  it  is  inaccurately  stated  that 
"upon  such  a  motion  nothing  but  the  pleadings  can  be 
considered."  The  court  there,  however,  was  not  considering 
or  deciding  whether  on  such  a  motion  a  pleading  is  to  be 
deemed  made  mone  definite  and  oertain  by  a  bill  of  partic- 
ulars and  construed  in  the  light  thereof.  It  is  manifest  that 
a  bill  of  particulars  would  be  considered  on  such  a  motion  if 
made  at  the  trial,  as  will  readily  be  seen  from  an  illustration. 
If  a  complaint  on  or  for  a  breach  of  a  contract  failed  to  show 
whether  the  contract  was  in  writing,  and  it  appeared  by  a  bill 
of  particulars  that  it  rested  in  parol,  and  the  defendant  pleaded 
the  Statute  of  Frauds,  there  can  be  no  doubt  but  that,  for  the 
purpose  of  a  motion  to  dismiss  on  the  trial,  the  contract  would 
be  deemed  not  to  have  been  in  writing.  It  is  quite  well 
Settled  that  such  a  motion  is  a  substitute  for  a  motion  on  the 
trial,  and  while  it  may  not  be  resisted  by  affidavits  or  otiier 
evidence  to  extend  the  allegations  of  the  complaint  (Standard 
Fashion  Co.  v.  Thompson,  137  App.  Div.  588;  Ship  v.  Friden- 
herg,  132  id.  782;  Faas  v.  Armstrong ,  170  id.  596),  and  a  plead- 
ing is  not  enlarged  by  a  bill  of  particulare,  it  is  limited  thweby, 
and  on  such  a  motion  is  to  be  construed  in  connection  there- 
with.    (Dineen  v.  May,  149  App.  Div.  469.) 

The  allegations  in  the  amended  complaint  are  to  the  effect 
that  the  plaintiff  purchased  of  the  defendant  20,000  bags 
according  to  samples  exhibited  to  it  by  the  defendant  At  the 
time,  )and  that  the  defendant  represented  and  warranted  that 
all  of  the  bags  would  be  of  the  quaUty  of  the  samples  and 
would  be  "  second-hand,  3-blue  striped  cocoa  bage; "  that  the 
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defendant  was  informed  that  the  bags  were  not  intended  for 
the  plaintiff's  own  use,  but  were  to  be  shipped  to  Port-au- 
Prince,  Haiti,  for  use  in  bagging  coffee  for  export,  and  the 
defendant  agreed  to  deliver  them  at  the  piers  of  the  Raporel 
Steamship  Company  in  New  York  harbor  for  shipment  to  Port- 
au-Prince  and  to  procure  from  the  carrier  shipping  receipts 
for  the  bags,  and  payment  for  the  bags  was  to  be  made  by  the 
plaintiff  upon  the  presentation  and  delivery  to  it  of  such  ship- 
ping receipts;  that  thereafter  the  defendant  delivered  to  sjud 
carrier  a  quantity  of  bags  and  obtained  shipping  receipts 
therefor  aqd  presented  and  delivered  them  to  the  plaintiff 
together  with  his  bill  for  the  bags,  and  the  plaintiff  on  or 
about  the  14th  of  May,  1918,  paid  the  bill;  that  the  bags  so 
delivered  to  the  carrier  were  shipped  to  C.  F.  Madsen  at  Port- 
au-Prince  and  the  plaintiff  paid  the  freight,  consular  fees, 
and  insurance  thereon;  that  when  the  bags  arrived  at  Port-au- 
Prince,  the  consignee  declined  to  receive  them  for  the  reason 
that  they  were  found  on  inspection  to  be  oily,  dirty  and 
greasy,  and  appeared  to  have  been  previously  filled  with  copra 
or  some  other  oily  substance,  and  it  was  found  that  they  were 
not  cocoa  bags  and  were  utterly  unfit  for  use  as  coffee  bags, 
and  the  plaintiff  thereupon  was  obliged  to  send  a  representative 
to  Port-au-Prince  to  take  charge  and  dispose  of  the  bags 
after  having  notified  the  defendant  of  the  facts  and  circum- 
stances, and  that  plaintiff's  representative  also  found  on 
arriving  at  Port-au-Prince  that  the  bags  did  not  in  any  respect 
conform  to  the  samples  and  that  they  were  unfit  for  the  use 
intended:  that  the  plaintiff  caused  the  bags  to  be  sold  at  the 
best  price  obtainable  and  was  obliged  to  pay  the  consignee 
the  amount  paid  for  the  bags  together  with  import  duty  and 
incidental  expenses;  and  judgment  is  demanded  for  the  differ- 
ence between  the  market  value  of  the  bags  at  Port-au-Prince 
if  they  had  been  as  warranted  and  the  actual  value  and  its 
expense  in  sending  a  representative  to  take  charge  and  dispose 
of  the  bags. 

By  the  bill  of  particulars,  plaintiff  states  that  the  contract 
was  partly  in  writing  and  partly  oral,  and  it  sets  forth  the 
writing  which  is  in  the  form  of  an  order  under  date  of  May  4, 
1918,  signed  by  the  plaintiff  and  addressed  to  the  defendant 
requesting  him   to  prepare  for   shipment  —  and  to  notify 
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plaintiff  when  he  was  ready  for  shipping  instructions  — 
20,000  "  Washed  Cocoa  bags,  second  hand,  at  34^0  per 
bag,  net,  delivered  f.  o.  b.  steamer,  New  York."  The  ord^ 
also  provided  that  the  purchaser  was  to  pay  on  presentation  of 
shipping  receipts  on  or  before  May  tenth.  The  final  sentence 
of  the  order  was  as  follows:  "  Subject  to  examination."  The 
bill  of  particulars  further  shows  that  the  order  ori^nally  was 
for  20,000  sugar  bags,  at  thirty-three  and  ono-half  cents  per 
bag,  and  that  the  manager  of  the  plaintiff  on  visiting  defend- 
ant's warehouse  to  inspect  the  sugar  bags,  fo\md  them  unfit 
and  that  he  was  thereupon  shown  a  sample  of  the  cocoa  bagsfy 
which  were  offered  at  thirty-four  and. seven-eighths  cents  per 
bag,  and  that  the  defendant  thereupon  expressly  guaranteed 
and  warranted  that  if  the  cocoa  bags  were  accepted,  bags 
would  be  delivered  to  conform  in  every  respect  to  the  samples 
shown,  and  thereupon  the  defendant's  proposition  for  the 
substitution  of  the  cocoa  bags  was  accepted  and  the  original 
order  was  changed  by  striking  out  the  reference  to  the  sugar 
bags  and  the  price  and  by  interlining  a  specification  of  the 
cocoa  bags  at  the  increased  price.  The  final  sent^ice  of  the 
order  was  left  unchanged  and  it  does  not  appear  that  it  was 
discussed  or  referred  to  in  the  n^otiations  for  the  cocoa  bags. 
It  is  further  stated  in  the  bill  of  particulars  that  it  was  orally 
agreed  between  the  parties  that  the  plaintiff  would  pay  to  the 
defendant  the  purchase  price  of  the  cocoa  hags  upon  the 
delivery  of  the  dock  receipt  for  the  bags  from  the  steamship 
company.  It  does  not  appear  by  the  order  or  the  bill  of 
particulars  that  the  original  order,  or  the  original  order  as  so 
amended,  was  accepted  in  writing  by  the  defendant.  The 
order,  therefore,  does  not  constitute  a  contract  in  writing  within 
the  rule  which  precludes  parol  evidence  to  vary  the  terms  of  a 
written  instrument;  and,  at  most,  the  writing  merely  con- 
stituted evidence  of  what  the  parol  contract  was  in  so  far  as  th«t 
terms  of  the  order  as  amended  were  agreed  to  either  expressly 
or  by  imphcation.  Respondent  claims  that  the  words  "  Sub- 
ject to  examination  "  in  the  order  contemplated  the  examina- 
tion by  the  F^chaseT  at  the  dock  of  the  carrier  in  New  York, 
and,  therefore,  precludes  evidence  of  a  parol  warranty  that 
would  survive  the  delivery  of  the  bags  to  the  carrier  at  New 
York.    That  contention  is  unsound  for  many  r^asQns.    When 
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inserted  in  the  order,  it  referred  to  the  sugar  bags  which  were 
to  be  and  were  examined  at  the  defendant's  place  of  business 
and  with  respect  to  which  there  was  to  be  no  warranty.  If 
the  effect  of  leaving  these  words  in  the  order  when  the  cocoa 
bags  were  substituted  was  to  render  them  applicable  to  the 
cocoa  hags,  a  point  which  need  not  be  decided  at  this  time,  it 
would  still  not  be  stated  when  or  where  the  examination  was 
to  be  made,  and,  therefore,  on  any  theory,  parol  evidence  on 
that  subject  would  be  admissible.  Moreover,  it  is  fairly  to 
be  inferred  from  the  order  and  the  bill  of  particulars  that  the 
defendant  was  to  ship  the  goods,  for  he  was  to  deliver  the  goods 
to  the  carrier  and  obtain  shipping  receipts  therefor  and  present 
the  same  to  the  plaintiff,  whereupon  payment  was  to  be  made, 
That  would  necessarily  place  the  goods  in  the  custody  of  the 
carrier  for  shipment  and  no  examination  thereof  could  be  made 
before  shipment  without  the  consent  of  the  carrier;  and  it 
does  not  appear  that  such  consent  was  obtained  or  obtainable 
or  that  there  was  an  opportunity  for  such  examination  before 
shipment.  The  general  rule  is  that  if  the  seller  is  to  ship  the 
goods,  the  place  of  inspection,  in  the  absence  of  an  agreement 
to  the  contrary,  is  the  destination  of  the  goods  (Williston 
Sales,  §  480);  and  although  the  plaintiff  may  have  had  the 
right  to  inspect  before  shipment,  it  could  waive  that  right  and 
accept  the  goods,  relying  on  the  parol  warranty.  (Pers.  Prop. 
Law,  §§93,  130,  150,  as  added  by  Laws  of  1911,  chap.  571; 
WilUston  Sales,  §§  208,  254;  Egbert  v.  Hanford  Prodtice  Co., 
92  App.  Div.  252.) 

No  point  with  respect  to  the  rule  or  the  nature  of  damages 
recoverable  is  presented  by  the  appeal  and  we  express  no 
opinion  thereon. 

It  follows  that  the  order  and  judgment  should  be  reversed, 
with  costs,  and  motion  denied,  with  ten  dollars  costs. 

Clabkb,  p.  J.,  DowLiNO,  Smith  and  Grbenbaum,  JJ., 
concur. 

Judgment  and  order  reversed,  with  costs,  and  motion  for 
judgment  on  the  pleadings  denied,  with  ten  dollars  costs. 


Digitized  by" 


Google 


686  Goldfish  v.  Goldfish. 

First  Department,  J^oTember,  1990.  .  [Vol.  198. 

Blanche  Goldfish,  Respondent,  v.  Samuel  Goldfish, 

Appellant. 

First  Department,  November  5, 1920. 

Husband  and  wife  —  divorce  —  separation  agreement  made  part  of 
final  Judgment  with  alimony  in  addition  —  remarriAce  of  wife  — 
when  sum  payable  under  separation  agreement  will  not  be  stridken 
from  judgment  —  provision  for  alimony  will  be  stricken  out 
when  wife  remarries. 

Wbere  during  the  trial  of  an  aotion  for  divorce  it  was  stipulated  betiWeen.  the 
parties  that  a  separation  agreement  whereby  the  defendant  husband  had 
agreed  to  pay  a  certain  sum  to  his  wife  during  her  natural  life  for  her 
support  and  for  the  support  and  education  of  their  child  might  be  approved 
by  the  cotirt  in  the  divorce  action,  and  that  the  decree  should  also  provide 
for  a  further  sum  by  way  of  alimony  to  be  paid  so  long  as  the  plaintiff 
lived  and  remained  unmarried,  and  a  final  deeree  was  entered  pursuant  to 
the  terms  of  said  stipulation,  the  defendant,  on  the  subeequent  remarriage 
of  his  wife,  is  not  entitled  to  have  the  sum  payable  under  the  s^iax&tion 
agreement  annulled,  for  it  was  not  alimony  or  a  provision  for  the  support 
of  the  plaintiff  within  the  meaning  of  section  1771  of  the  Code  of  Civil 
Procedure  and  on  the  contrary  was  intended  to  provide  an  income  for  the 
wife  as  a  condition  for  her  relinquishing  her  claim  in  the  defendant's 
property. 

Such  provision  will  not  be  stricken  from  the  judgment  on  the  theory  that 
the  payment  of  such  income  may  be  enforced  by  contempt  proceedings. 

However,  the  provision  for  the  additional  alimony  which  was  to  be  paid  so 
long  as  the  plaintiff  remained  unmarried  should  be  stricken  from  the 
judgment  upon  proof  of  her  remarriage. 

Appeal  by  the  defendant,  Samuel  Goldfish,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  27th  day  of  March,  1920,  denying  defendant's  motion  to 
modify  and  amend  the  final  decree  of  divorce  herein  in  favor 
of  the  plaintiff  by  striking  out  the  provisions  for  the  payment  of 
$5,200  per  annum  to  the  plaintiff  during  hea:  natural  life  in 
equal  weekly  installments  and  the  further  sum  of  $2,600  per 
annum  in  equal  weekly  installments  so  long  as  she  fives  and 
Pemains  unmarried. 

George  Edwin  Joseph^  for  the  appellant. 
Nathan  Burkan,  for  the  respondent. 
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Laxjghlin,  J. : 

The  motion  was  predicated  Bolely  on  eeotion  1771  of  the 
Code  of  Civil  Procedure,  which,  so  far  as  material  here,  pro- 
vides tb&t  where  an  action  is  brought  by  the  wife  and  a  final 
judgment  for  divorce  has  been  granted  in  her  favor,  the  court 
upon  the  application  of  the  defendant  on  due  notice  and  on 
proof  of  the  remiarriage  of  the  plaintiff  after  the  final  decree 
must  by  order  modify  the  judgm^at  and  any  orders  made  with 
respect  thereto  by  annullmg  the  provisions  thereof  directing 
the  payment  of  money  for  the  support  of  the  plaintiff.  The 
final  judgment  of  divorce  was  granted  and  entered  on  the  14th 
day  of  March,  1916.  The  moving  papers  show  that  on  the  18th 
day  of  March,  1919,  plaintiff  remarried.  By  the  final  judg- 
ment it  was  ordered,  adjudged  and  decreed  that  the  plaintiff 
should  have  the  custody  of  the  infant  daughter  of  the  parties 
imd  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
$5,200  per  aimum  during  her  natural  life  in  equal  weekly 
instalbnents  from  the  23d  day  of  Septemb^,  1915,  and  the 
further  sum  of  $2,600  per  annmn  in  equal  weekly  installments 
from  the  same  date  so  long  as  she  lived  and  remained  unmarried, 
and  contained  other  provisions  requiring  the  defendant  to 
make  payments  to  the  plaintiff  for  the  support  and  mainte- 
nance of  the  daughter  during  infancy  and  for  payments  to  her 
after  she  attained  her  majority. 

The  action  was  commenced  in  1915  and  the  issues  were 
referred  to  a  referee  to  hear,  try  and  determine.  •  There  was 
filso  a  controversy  between  the  parties  with  respect  to  prop- 
erty interests  of  considerable  magnitude.  That  controversy 
was  spttled  by  mutual  agreement  and  the  setUement  was 
embodied  in  a  separation  agreement  in  writing  made  between 
the  parties  on  the  23d  day  of  September,  1915,  while  the  refer^ 
ence  was  pending.  It  appears  thereby  that  in  consideration 
of  the  relinquishment  by  tiie  plaintiff  of  her  claim  to  certain 
specified  property,  the  ownership  of  which  was  also  claimed  by 
him,  the  defendant  agreed  to  pay  her  the  sum  of  $5,200  per 
annum  in  weekly  installments  during  her  natural  life  and  the 
agreement  contained  other  provisions  for  the  payment  of  mon^ 
by  the  defendant  to  the  plaintiff  for  the  support  and  education 
of  their  child  durii]^  infancy  and  to  the  child  after  attaining 
naajority.    By  a  stipulation  in  writing  made  between  the 
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parties  by  their  attorneys  on  the  same  date,  it  was  agreed  that 
the  provisions  contained  in  the  separation  agreement  for  the 
benefit  of  the  plaintiff  and  the  infant  daughter  might  be 
approved  by  the  court  in  the  divorce  action  and  that  no  further 
or  different  provisions  for  the  support  and  maintenance 
of  the  plaintiff  and  of  the  dau^ter  should  be  required  of  the 
defendant  other  than  the  payment  of  the  further  sum  of  $2,600 
per  annxun  in  equal  weekly  instalbnents  so  long  as  the  plaintiff 
lived  and  remained  unmarried.  Piu^uant  to  the  stipulation 
at  an  adjourned  hearing  before  the  referee  on  the  29th  of 
Seplfember,  1915,  the  separation  agre^nent  and  the  stipulation 
were  brought  to  the  attention  of  the  referee  by  the  attorney  for 
the  plaintiff  who  stated,  among  other  things,  that  it  was  con- 
ceded that  the  provisions  contained  in  the  separation  agree- 
ment for  payments  to  be  made  by  the  defendant  to  the  plaintiff 
for  life  and  to  the  child  would  be  adequate  if  the  plaintiff  should 
remarry,  but  that  they  were  not  deemed  adequate  while  she 
remained  unmarried  and  that  it  had  been  agreed  that  the  plain- 
tiff should  be  paid  the  further  sum  of  $50  per  week  as  alimony, 
which  would  not  survive  her  remarriage,  and  that  all  of  the 
provisions  were  to  be  submitted  to  the  covrt  for  approval.  He 
thereupon  offered  in  evidence  the  separation  agreement  and 
the  stipulation  and  they  were  received  and  marked  as  exhibits 
and  read  without  objection.  The  referee  embodied  the 
separation  agreement  and  stipulation  in  his  report  and  f oxmd 
that  the  provisions  thereof  for  the  plaintiff  and  dau^ter  were 
equitable  and  just  and  that  no  further  provision  for  either  of 
them  was  necessary  or  should  be  required;  and  he  fiirther 
reported  that  judgment  should  be  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant,  providing,  among  other 
things,  for  the  payments  to  be  made  by  the  defendant  in 
accordance  with  the  separation  agreement  and  stipulation. 
An  interlocutory  judgment  was  thereupon  entered  following 
the  provisions  of  the  report  of  the  referee,  and  thereafter  the 
final  decree  embodying  these  provisions  was  entered.  No 
objection  appears  to  have  been  made  to  the  incorporation  of 
these  provisions  in  the  report  of  the  referee  or  in  either  the 
interlocutory  or  the  final  judgment;  and  no  motion  has  be«i 
made  to  open  the  proceedings  in  the  action  with  a  view  to 
having  any  of  these  provisions  eliminated  from  the  report  of 
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the  referee  or  the  interlocnitory  or  final  judgment.  It  ia 
reasonably  to  be  mferred,  therefore,  and  must  be  assumed 
that  all  of  these  provisions  were  embodied  in  the  final  judgment 
by  consult  and  with  the  approval  of  the  defendant. 

The  learned  court  at  Special  Teanca  was  of  opinion  th»%  the 
provision  for  the  payment  of  $5,200  p^  annum  to  the  plaintiff 
was  based  on  the  separation  agreement  and  founded  on  an 
independent  consideration  and,  therefore,  was  not  a  provision 
for  the  support  of  the  plaintiff  within  the  cont^nplation  of  the 
provisions  of  section  1771  of  the  Code  of  Civil  Procedure; 
and  that  since  by  the  expressed  terms  of  the  judgment  pay* 
ment  of  the  additional  sum  of  $2^600  per  ann\mx  by  defendant 
to  plaintiff  terminated  on  her  rmiarriage,  it  was  unnecessary 
to  strike  that  provision  from  the  judgment. 

We  are  of  the  opinion  that  the  learned  court  erred  in  refusing 

to  strike  from  the  judgment  the  provision  for  the  payment  of 

S2,600  per  annum,  for,  although  that  provi^on  was  only  to 

continue  while  the  plaintiff  remained  unmarried^  it  was  to  be 

a  charge  upon  the  estate  of  the  defendant  even  after  his  death 

and  neither  he  nor  his  next  of  kin  or  heirs  or  devisees  or  per-* 

sonal  representatives  should  be  left  to  preset  proof  of  the 

plaintiff's  remarriage  to  meet  an  application  to  enforce  the 

pasrment  of  the  money  by  contempt  proceedings  or  otib^rwise. 

It  is  quite  clear,  however,  that  the  provision  for  the  payment 

of  $5,200  per  annum  by  the  defendant  to  the  plaintiff  survived 

her  remarriage.    That  was  not  a  provision  such  as  is  made  in  . 

a  divorce  action  for  support  and  maintenance  but  was  an 

agreement  on  the  part  of  the  def aidant  made  to  avoid  Utiga* 

tion  between  him  and  the  plaintiff  with  respect  to  their  prop^ 

erty  and  in  settlement  of  the  plaintiff's  claim  of  ownership  of 

certain  specified  property.    It  was  intended  to  provide  for  an 

annual  income  to  the  plaintiff  as  a  condition  of  her  relinquishing 

her  claim  to  the  property.    It  was  not  alimony;  but  the  pror 

vision  for  the  payment  of  $2,600  per  annum  to  the  plaintiff 

was  for  the  payment  of  alimony  and  the  amount  of  the  alimony 

was  fixed  at  that  sum  in  view  of  the  fact  that  by  the  separation 

agreement   embodying    the   settlement    of   the   controversy 

between  the  parties  with  respect  to  their  property  interests, 

the  plaintiff  had  an  annual  income  of  $5,200  for  life.     Defend- 
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ant  apparently  apprehends  that  the  payment  kA  that  annual 
income  may  be  enforced  by  contempt  proceedings  if  the  pro- 
vision therefor  be  not  striken  from  the  judgment;  but  mani- 
festly he  stands  in  no  such  jeopardy  f (^^  it  is  not  a  provision 
for  alimony  or  for  the  support  of  the  plaintiff  within  the  con- 
templation of  the  statutory  provisions  for  alimony  and  support. 
Counsel  for  appellant  also  contends  that  if  it  be  not  a  provision 
for  alimony  and  support,  it  is  improperly  incorporated  in  the 
judgment.  If  that  were  so,  defendant  on  the  facts  here 
disclosed  could  not  obtain  relief  therefrom  by  a  motion  to 
strike  out  the  provisions.  His  remedy,  if  any,  would  be  an 
application  to  open  the  decree,  but  no  groimd  for  that  is  here 
shown,  since  it  appears  that  it  was  agreed  that  the  provisions 
should  be  submitted  for  the  approval  of  the  court  in  the  divorce 
action  and  it  is  to  be  inferred  that  they  were  embodied  in  the 
decree  by  the  consent  of  both  parties.  The  point  of  law 
presented  is,  therefore,  the  same  as  if  the  formal  agreement  of 
separartion  had  not  been  made  and  the  parties  having  agreed 
upon  a  settlement  of  their  controversy  with  respect  to  their 
property  rights,  had  submitted  the  agreement  to  the  court 
in  the  divorce  action  for  approval  and  consented  that  the 
court  in  addition  to  granting  the  divorce  and  providing  for 
the  payment  of  alimony,  might  enter  a  decree  by  which  defend- 
ant should  be  obligated  to  pay  the  plaintiff  during  her  life 
the  sum  of  $5,200  per  annlim  in  installments,  as  stated,  in 
consideration  for  the  relinquishment  by  the  plaintiff  of  her 
claim  to  the  property.  The  defendant,  therefore,  is  in  no 
position  on  this  record  to  obtain  relief  from  those  provisions 
of  the  final  judgment. 

It  follows  that  the  order  should  be  modified  by  granting 
defendant's  motion  to  the  extent  of  striking  from  Uie  final 
judgment  the  provisions  fdrthe  pajrment  of  $2,600  per  annum 
to  the  plaintiff,  and  as  thus  modified  affirmed,  withoift  coi^. 

Clarke,  P.  J,j  Dowling,  Smith  and  Gbbbnbaum,  JJ., 
concur. 

Order  modified  as  directed  in  opinion,  and  as  so  modified 
aflSirmed,  without  costs. 
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The  People  op  the  State  of  New  York,  Responded,  v. 
Max  Brinkman,  Appellant. 

First  Department,  November  5,  1920. 

Crimes  —  false  canvass  by  election  in«pector  —  constitutional  law  — 
defendant  placed  twice  in  jeopardy  —  former  accioittal  by  Jury  — 
erroneous  charge  as  to  intent  of  defendant  —  unauthorized  ehange 
of  verdict  of  Jury. 

On  the  trial  of  an  indictment  for  felony  under  the  provisions  of  section  766 
of  the  Penal  Law  which  charged  the  defendant,  an  election  inspector, 
with  making  a  false  canvass  of  ballots,  and  also  charged  him  with  a  mis- 
demeanor under  section  751,  subdivision  12,  of  the  Penal  Law  for  making 
a  false  statement  of  the  result  of  the  oanviass  of  baUota  caet  at  a  primary 
election,  it  was  error  for  tho  court  to  deny  the  defendant's  motion  for  his 
discharge  upon  the  ground  that  ho  had  been  acquitted  by  a  jury  on  a 
former  trial  on  tho  same  indictment,  and  hence  could  not  be  placed  in 
jeopardy  a  second  time,  where  tho  prior  acquittal  was  in  no  way  quostioned. 

Such  motion  should  not  be  denied  upon  the  theory  that  the  defendants 
attorney  should  have  offered  the  record  of  the  verdict  on  the  former  trial 
in  evidence. 

Where  the  defendant,  testifying  in  his  own  behalf,  stated  that  when  signing 
the  election  return  ho  relied  upon  the  statements  of  the  chairman  with 
respect  to  the  result  of  tho  canvass,  it  was  error  for  the  court  to  charge  in« 
substance  that  the  only  question  for  tho  jury  to  determine  was  whether 
tho  statement  signed  by  tho  defendant  was  false  in  fact,  and  to  refuse  to 
allow  the  jury  to  consider  whether  the  defendant's  aet  was  done  intent 
tionally  or  willfully. 

Where  the  verdict  of  the  jury  found  tho  defendant  guilty  of  a  felony  under 
section  766  of  the  Penal  Law,  but  rendered  no  verdict  on  the  second  count 
charging  a  misdemeanor  und(»r  section  751,  it  was  error  for  the  court  Uf 
change  the  verAct  of  tho  jury  from  a  conviction  on  the  first  count  to  a. 
oonvictioa  on  the  second. 

Appeal  by  the  defendant,  Max  Brinkman;  from  a  judgment 
of  an  Extraordinary  Trial  Term  of  the  Supreme  Coiui,  rendered 
on  the  18th  day  of  April,  1918,  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York,  convicting  the  drfendant  on 
the  first  count  of  an  indictment  under  section  766  of  the  Penal 
Law. 

EmU  E.  Fuchs  of  counsel  [Sanford  H.  Cohen  with  him  on  the 
brief],  for  the  appelant. 
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John  CdldweU  Myers^  Deputy  Assistant  District  Attorney,  of 
couBsel  [Robert  S.  Johnstone,  Assistant  District  Attorney ,  with 
him  on  the  brief];  Edward  Swann,  District  Attorney,  for  the 
respondent, 

Laughlin,  J.: 

Defendant  and  three  others  were  jointly  indicted  on  two 
counts.  Both  coimts  charged  that  they  were  official  primary 
election  inspectors  in  the  fourteenth  election  district  of  the 
seventeenth  assembly  district  in  and  for  the  city  and  county 
of  New  York  at  a  primary  election  held  on  the  19th  of  Sep- 
tember, 1917.  The  first  coimt  charged  them  with  having 
committed  a  felony  under  the  provisions  of  section  766  of  the 
Penal  Law  in  that  they  intentionally  made  a  false  canvass  of 
the  ballots  cast  at  the  election  and  a  false  statement  of  the 
result  of  the  canvass.  The  second  count  charged  them  with 
a  misdemeanor  for  a  violation  of  the  provisions  of  section  751, 
subdivision  12,  of  the  Penal  Law  in  that  they  made  a  false 
statement  of  the  result  of  the  canvass  of  the  ballots  cast 
at  the  official  primary  election.  Both  counts  were  left  to 
the  jujy  and  the  verdict  was  "  guilty  of  first  count  in  the 
indictment.''  No  verdict  was  rendered  on  the  second  coimt. 
The  court  on  sentenciag  appellant  directed  the  clerk  to 
indorse  on  the  indictment  that  the  verdict  would  be  received 
and  acted  upon  by  the  court  as  one  for  a  misdemeanor;  and 
the  appellant  was  sentenced  under  the  second  count  of  the 
indictment,  on  which  he  was  not  convicted  by  the  jury,  to 
confinement  in  the  city  prison  for  the  period  of  six  months. 

After  the  jurors  were  selected  and  sworn  and  before  any 
ovidence  was  taken,  counsel  for  the  defendant  stated  that  it 
•veas  his  tmderstanding  that  his  right  to  jnake  motions  in  the 
a^se  was  reserved  on  account  of  his  engagements,  to  which  the 
oovurt  replied  that  his  imderstanding  was  correct.    He  there- 
ixpon  moved  that  the  defendant  be  discharged  on  the  ground 
(jj,^.t  on  a  former  trial  on  the  indictment  in  the  same  cotirt  he 
y^e^^  acquitted  by  the  jury  and  that,  therefore,  he  could  not  be 
pl^^^^    in    jeopardy   a   second   time.    Neither   the   distriet 
a**^^™®y  ^or  the  court  questioned  the  accuracy  of  the  state- 
n%^^^^'  "^t  the  court  denied  the  motion  and  an  exception  was 
t^fcj^^^-     Appellant's   counsel   thereupon  announced   that  he 
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desired  to  plead  that  his  client  was  acquitted  on  the  former 
trial  and  he  asked  the  court  whether  he  was  to  be  permittcsd 
to  try  that  issue.  The  court  announced  that  the  only  issues 
to  be  tried  were  those  arising  on  the  indictment,  and  an  exc^p* 
tion  was  taken  to  that  ruling:  The  application  to  amend 
his  plea  by  pleading  an  acquittal  was  informally  nxade,  but  no 
objection  was  raised  by  the  district  attorney.  By  the  rulings 
of  the  court,  however,  appellant  was  precluded  from  proving 
that  on  the  former  trial  under  the  same  indictment  and  before 
the  same  court,  the  jury  rendered  a  verdict  acquitting  appel- 
lant under  the  first  count  and  announced  that  they  were 
unable  to  agree  under  the  second  count  and  that  they  were 
then  discharged.  It  is  asserted  and  not  disputed  that  these 
were  the  facts,  and  if  so  they  must  have  been  known  both  to 
the  representatives  of  the  district  attorney  and  to  the  court 
and  ihe  appellant  should  have  been  permitted  to  amend  his 
plea  as  requested.  That  such  are  the  facts  is  not  controverted 
by  the  district  attorney  and  the  only  argument  made  in  support 
of  the  ruling  of  the  court  is  that  the  appellant  shoiJd  have 
offered  the  record  of  the  verdict  on  the  former  trial  in  evidence* 
In  the  circumstances  the  appellant  should  not  suffer  through 
the  failure  of  his  attorney  to  offer  evidence  on  an  issue  which 
the  court  had  ruled  could  not  be  tried. 

The  coiul;  charged  the  jury  that  the  uncontroverted  evidence 
showed  that  appellant -signed  a  false  statement  of  the  canvass 
of  the  votes  cast  at  the  primary  election.  Appellant  testified 
in  his  own  behalf  that  in  signing  the  statement  he  relied  on 
the  statements  of  the  chairman  with  respect  to  the  result  of 
the  canvass.  The  court  instructed  the  jury  not  only  that 
the  appellant  was  not  justified  in  relying  on  the  statements 
of  the  chairman  of  the  board  but  that  it  was  his  duty  to  know 
and  he  was  presumed  to  know  the  facts  and  that  he  could 
not  excuse  himself  by  the  action  of  the  chairman  and  that  the 
only  question  for  the  jury  to  determine  was  whether  the  state- 
ment signed  by  the  appellant  was  false  in  fact.  At  the  close  ol 
the  charge  counsel  for  the  appellant  requested  the  court  to 
instruct  the  jury  that  defendant  was  not  charged  with  neglect 
of  duty  and  that  the  jurors  were  the  judges  of  the  fact  as  to 
whether  or  not  the  act  with  which  the  appellant  was  charged 
"  was  done  intentionally  or  wilfully/'    The  court  declined  to 
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charge  on  those  points  further  than  as  already  charged,  and 
exceptions  were  duly  taken.  The  charge  on  the  subject  of 
whether  the  act  was  done  inteationally  and  willfully  was  to 
the  effect  that  the  appellant  was  presumed  to  know  the  law, 
and  that  a  man  is  presimied  to  intend  to  do  an  rict  which  he 
does  and  to  'intend  the  natural  consequences  of  any  act  he 
does,  and  that  if  the  jury  would  reflect  it  would  be  difficult 
for  -them  to  conceive  of  any  act  that  can  be  done  without  that 
act  being  intentional,  and  that  the  law  presumes  that  a  rational 
man  in  the  possession  of  his  senses  who  does  an  act  intended  to 
do  the  act,  and  that  the  difference  in  meaning  between  the  word 
*'  intentionally "  and  the  word  "  wilfully "  is  "  somewhat 
shadowy  "  and  that^a  man  who  does  an  act  of  his  own  volition 
does  it  wilfully.  The  charge  with  respect  to  the  meaning  ol 
"intentionally"  and  "wilfully"  was  in  substance  the  same 
as  that  in  People  v.  Luft  (192  App.  Div.  713)  where  it  was 
held  to  be  enpneous  and  on  that  ground  this  court  reversed 
the  conviction  of  the  -defendant  and  granted  a  new  triaL 
These  errors  were  not  cured  by  the  unauthorized  action  of 
the  court  in  changing  the  verdict  of  the  jury  from  a  convic- 
tion on  the  first  count  to  a  conviction  on  the  second. 

It  follows  that  the  judgment  of  conviction  should  be  reversed 
and  a  new  trial  granted. 

ClarkEj  P,  J,,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Judgment  reversed  and  new  trial  granted.    Settle  order  on 
notice. 


Herman  RomMANK,  an  Infant,  by  Lotns  Rothmann,  His 
Guardian  m  Litem,  Appellant,  v.  Thompson  Brothers, 
Inc.,  Respondent. 

First  Department,  November  6, 1920. 

Appeal  ■—  Terdict  relzuitated  by  AppeU&te  Dlyision  and  judgment  for 
plaintiff  ordered,  with  costs  —  when  defendant  not  entitled  to 
costs  of  appeal  under  Code  of  Civil  Procedure,  section  3839  — 
order  of  AppeUate  Division  binding  upon  clerk  on  taxation  of  costs. 

Where  the  trial  court  set  aside  a  verdict  for  the  plaintiff  and  granted  a  new 
trial  in  an  action  for  negligence,  and  the  order  was  reversed  by  the  Appellate 
Division,  with  costs  and  disbursements,  and  the  verdict  reinstated  with  a 
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(fireo(don  tha^  jodirme^  be  entered  fear  tbe  plaintiff,  with  ooQta,  tl^  unsuft- 
oessf  al  defendaat  is  not  entitled  to  opsts  under  subdivision  2  of  section  3239 
of  the  Code  of  Civil  Procedure,  and  it  was  error  to  allow  the  defendant's 
costs  and  disbursemants  on  the  appeal  to  be  credited  on  the  judgment. 

In  no  event  is  the  unsuccessful  party  entitled  to  costs  as  matter  of  right 
under  subdivision  2  of  aeedon  3239  of  the  Code  ef  CivU  Proeednro,  unless 
the  order  falls  oleaady  within  the  Code  pcovi8ioii& 

Moreover,  the  clerk  on  taxation  of  costs  was  bound  by  said  <»rder  of  the 
Appellate  Division  which  awarded  the  costs  and  disbursements  of  the 
appeal  to  the  appellant,  and  if  the  resx>OQdent  claimed  that  the  order  in 
that  respect  was  erroneous,  it  should  have  moved  for  a  resettlement  thereof 
or  have  appealed  therefrom. 

Appeal  by  the  plaintiff,  Heraaan  Rothmann,  an  infant,  etc,, 
from  an  order  of  the  Supreme  Ck)iirt,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  23d  day  of  April,  1920,  granting  defend- 
ant's motion  for  a  relaxation  of  costs. 

Howard  C  Lake  of  counsel  [Almy,  Van  Oardon  &  Evan&^ 
attorneys],  for  the  appellant. 

Waller  L.  Glenney  of  coimsel  [BertrandL.  Pettigrew,  attorney], 
for  the  respondent. 

I/AUQHLIN,  J-  : 

On  the  third  IxiaX  of  the  issues  of  this  action,  which  was 
brought  to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  negligence  of  the  defend- 
ant, plaintiff  recovered  a  verdict.  On  defendant's  motion,  the 
trial  court  set  aside  the  verdict  and  granted  a  new  trial  and 
from  the  order  plaintiff  appealed  to  this  court  apd  on  the  27th 
day  of  February,  1920,  we  reversed  the  order  and  reinstated 
the  verdict  and  directed  that  judgment  be  entered  thereon 
in  favor  of  the  plaintiff.  (191  App.  Div.  392.)  The  material 
provisions  of  the  order,  entered  on  our  decision,  are  as 
follows:  "It  is  hereby  ordered  that  the  order  so  appealed 
from  be  and  the  same  is  hereby  reversed  with  costs  and 
disbursements  and  the  verdict  reinstated  and  judgmen,t 
ordered  to  be  entered  thereon  with  costs."  On  the  taxa- 
tion of  costs  before  the  clerk  both  parties  claimed  to  be 
entitled  to  costs  and  disbursements  on  the  appeal.  The  clerk 
disallowed  the  d^endant's  claim  and  taxed  them  in  favor  of 
the  plaintiff.     Defendant  then  moved  for  a  retaxation  with 
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respect  to  the  items  relating  to  the  appeal  on  the  grotind  that 
under  section  3239  of  the  Code  of  Civil  Procedure,  it  was 
entitled  to  costs  and  disbursements  on  the  appeal  and  prayed 
•for  an  order  directing  that  the  costs^  and  disbursements  as 
taxed  in  favor  of  the  plaintiff  and  the  amoimt  of  the  defend- 
ant's costs  and  disbursements  on  the  appeal  be  credited  on 
the  judgment  and  upon  any  execution  thereon.  Said  section 
3239  provides,  so  far  as  material  here,  that  upon  an  appeal 
from  an  interlocutory  judgment  or  an  order  in  an  action,  with 
the  exceptions  specified  in  subdivisions  1  and  2  of  tlie 
section,  costs  are  in  the  discretion  of  the  court  and  may  be 
awarded  absolutely  or  to  abide  the  event;  and  subdivision  1 
thereof  provides  as  follows:  "  1.  Where  the  appeal  is  taken 
from  an  order,  granting  or  refusing  a  new  trial,  and  the  decision 
upon  the  appeal  refuses  a  new  trial,  the  respondent  is  entitled, 
of  course,  to  the  costs  of  the  appeal/'  I  am  of  opinion  that 
the  learned  justice  at  Special  Term  erroneously  construed 
these  statutory  provisions.  The  appeal  herein  was  not  merely 
from  an  order  granting  a  new  trial  but  from  an  order  setting 
aside  the  verdict  and  granting  a  new  trial;  and  the  decision 
upon  the  appeal  did  not  merely  refuse  a  new  trial  but  it  reversed 
the  order  m  toto  and  reinstated  the  verdict  and  directed  that 
judgment  be  entered  thereon  in  favor  of  the  plaintiff.  The 
order,  therefore,  does  not  fall  literally  within  these  provisions 
entitling  the  respondent  to  costs  as  of  course;  and  plainly  it 
does  not  fall  within  the  intent  of  the  Legislature  for  it  would 
be  unreasonable  to  hold  that  it  intended  that  the  party  who 
was  wholly  defeat  on  the  appeal  should  be  entitled  to  cosrt» 
of  the  appeal  as  a  matter  of  right  while  costs  in  all  other  cases 
with  the  one  exception  specified  in  subdivision  2,  whereby 
it  is  provided  that  on  an  appeal  from  an  order  refusing  a  new 
trial  and  an  appeal  from  the  judgment  also,  neither  party 
shall  have  costs  of  the  appeal  from  the  order,  were  left  to  the 
discretion  of  •the  court  on  the  appeal.  It  would  be  difficult 
to  decide  precisely  what  the  Legislature  meant  in  so  far  as  it 
thus  provided  that  on  the  appeal  from  an  order  granting  a  new 
trial,  the  respondent  should  be  entitled,  as  of  course,  to  oosts 
if  the  decision  on  the  appeal  refuses  a  new  trial,  for  to  grant 
the  defeated  party  costs  as  a  matter  of  right  is  contrary  to  all 
other  legislation  on  the  subject  and  to  the  practice  of  the 
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eourts  where  oosts  are  diseretiomry.  Throop,  in  his  note  to 
this  section,  states  that  it  was  taken  from  sections  315  and  306 
of  the  Oode  of  Procedure,  with  the  exception  of  subdivision  2 
which  was  new,  and  that  subdivision  1  was  taken  from  the 
3d  sentence  of  section  306  of  the  Code  of  Procedure  "  as 
applied  to  aq  appeal  from  an  interlocutory  judgment  or  an 
order/'  The  3d  sentence  of  section  306  of  the  Code  of 
Procedure  (as  amd.  by  Laws  of  1851,  chap.  479)  as  it  existed 
in  1880,  when  the  second  part  of  the  Code  of  Civil  Procedure 
embracing  section  3239  was  enacted  (Laws  of  1880,  chap.  178), 
related  only  to  costs  of  an  appeal  which  rested  in  the  discretion 
of  the  court  and  provided  that  when  a  new  trial  shall  be 
ordered  on  an  appeal  or  when  a  judgment  shall  be  affirmed  in 
part  and  reversed  in  part,  the  costs  of  the  appeal  shall  be  in 
the  discretion  of  the  court  (New  York  Code  of  Civil  Procedure 
[2d  ed.],  1879,  Notes  by  M.  H.  Throop,  p.  689)  and  those  had 
been  the  provisions  of  that  section  from  1861  (Voorhies'  New 
York  Annotated  Code  [10th  rev.  ed.  1870],  §  306).  It  would 
seem,  therefore,  that  a  very  radical  change  was  made  in  the 
provisions  as  enacted  in  section  3239  of  the  Code  of  Civil 
Procedure  and  there  appears  to  be  no  explanation  thereof  in 
the  notes^of  the  Commisssioners  to  Revise  the  Statutes  and 
we  have  been  unable  to  find  any  decision  shedding  light  thereon. 
Therefore,  without  attempting  to  define  precisely  what  was 
meant  by  these  provisions,  or  expressing  an  opinion  as  to 
Vvhether  they  apply  to  the  usual  orders  based  on  the  minutes 
of  the  court  or  on  the  record  of  the  trial  or  relate  only  to 
other  orders  granting  or  refusing  a  new  trial,  we  decide  this 
appeal  by  holding  that  in  no  event  is  the  unsuccessful  party 
entitled  to  costs  as  matter  of  right  under  said  subdivision 
1  of  section  3239  unless  the  order  falls  clearly  within  these 
provisions,  which  the  order  in  question  does  not,  for  as  already 
observed,  the  order  of  this  court  was  not  merely  a  decision 
refusing  a  new  trial  and  it  was  intended  thereby  in  the  ^Kercise 
of  the  discretion  of  this  court  that  the  appellant  who  wholly 
succeeded  on  the  appeal  should  recover  costs  and  disburse- 
ments. Moreover,  we  think  the  clerk  on  the  taxation  of  the 
costs  was  bound  by  the  order  of  this  court,  which  awarded 
costs  and  disbursements  of  the  appeal  to  the  appellant,  and 

if  the  respondent  claimed  that  the  order  in  that  respect  was  t 
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erroneous,  it  should  have  moved  for  a  resettlem^it  thereof  or 
have  appealed  therefrom. 

It  follows  that  the  order  should  be  revelled,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  for  retaxation  denied, 
with  ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied  with  ten  dollars  costs. 


Marie  MacLean,  Appellant,  v.  J.  L,  Mott  Iron  Works, 
Respondent,  Impleaded  with  Jordan  L.  Mott,  III,  and 
Others,  Defendants.     (Action  No.  2.) 

Marie  MacLean,  Appellant,  v.  J.  L.  Mott  Iron  Works, 
Respondent,  Impleaded  with  Alexander  B.  Halliday,  as 
Executor,  etc.,  of  John  Reid,  Deceased,  Defendant. 
(Action  No.  4.) 

Marie  MacLean,  Appellant,  v.  J.  L.  Mott  Iron  Works, 
Respondent,  Impleaded  with  Max  Goebel,  Defendant. 
(Action  No.  5.) 

Marie  MacLean,  Appellant,  v.  J.  L.  Mott  Iron  Works, 
Respondent,  Impleaded  with  Edward  Hammann,  Defend- 
ant.    (Action  No.  6.) 

Marie  MacLean,  Appellant,  v.  J.  L.  Mott  Iron  Works, 
Respondent,  Impleaded  with  J.  L.  Mott  Company  and 
Another,  Defendants.     (Action  No.  9.) 

First  Department,  November  5,  1920. 

Oorporations  —  complaint  in  darivatlYe  action  brought  by  stock- 
holder agaiiut  directors  of  corporation  —  aUegations  as  .to  demand 
upon  corporation  to  bring  action  should  not  be  stricken  out. 

In  a  derivative  action  brought  by  a  single  stockholder  in  her  own  behalf 
and  for  the  benefit  of  other  stockholders  to  require  the  defendants,  who 
were  officers  and  directors  of  the  corporation,  to  account  for  alleged  illegal 
acts,  it  is  improper  for  tho  oourt  to  strike  out  aUogatioos  of  tha  complaint 
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showing  a  demand  on  the  corporation  to  bring  the  action,  and  its  refusal 
to  do  so,  and  also  an  allegation  that  the  defendants  who  have  acted 
fraudulently  are  in  control  of  the  corporation  for  which  reason  the  cor- 
poration refuses  to  sue.  Even  though  the  allegation  as  to  the  reason  for 
the  refusal  of  the  corporation  to  sue  may  be  unnecessary,  the  entire 
allegation  which  isneoessary  to  the  plaintiff's  recovery  should  not  be 
stricken  out. 
DowuNQ,  J.,  and  Clarke,  P.  J.,  dissent,  with  opinion. 

Separate  appeals  by  the  plaintiflf,  Marie  MacLean,  in 
eacli  of  the  above-entitled  actions,  from  orders  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  April,  1920,  striking  out  a  certain  portion  of  a  specified 
paragraph  of  the  complaint  in  each  action  as  irrelevant  and 
inunaterial. 

Robert  L.  Luce  of  counsel  [Davis,  Donohue  dk  Deiiz,  attor- 
neys], for  the  appellant. 

James  R.  Sheffield  of  counsel  [Abel  E.  Blackmar,  Jr.j  with 
hina  on  the  brief],  Sheffield  &  BettSf  attorneys,  for  the  respondent. 

Smith,  J.: 

The  facts  are  stated  in  the  opinion  of  Mr.  Justice  Dowung- 
The  13th  paragraph  of  the  complaint  includes  the  allegation 
of  a  demand  upon  the  corporation  to  bring  the  .action  an4 
its  refusal,  and  the  further  allegation  that  the  defendants 
who  have  acted  fraudulently  are  in  control  of  the  corporation. 
It  is  true  that  the  fact  stated  in  this  further  allegation  is  stated 
as  a  reason  for  the  refusal  of  the  corporation  to  sue.  To  my 
mind  it  is  wholly  immaterial  what  the  pleader  originally 
had  in  mind  when  he  thus  stated  the  fact.  With  this  fact 
alleged  in  the  complaint  there  can  be  no  doubt,  upon  failure 
to  prove  a  demand  and  refusal,  if  facts  are  proven  justifying 
this  allegation,  that  the  complaint  could  not  be  dismissed 
on  the  ground  that  the  action  was  improperly  brought  by 
an  individual  stockholder.  That  this  fact  is  stated  to  be 
the  reason  for  the  refusal  of  the  corporation  to  bring  the 
action  is  probably  unnecessary,  but  to  strike  out  the  allegation 
entirely  is  to  strike  out  an  allegation  in  the  complaint  that 
18  material  and  relevant  to  plaintiflF's  right  of  recovery.    Far 
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this  reason  the  motion  was  improperly  granted  and  the  orders 
should  be  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motions  denied,  with  ten  dollars  costs. 

Laughlin  and  Greenbaubc,  JJ.,  concur;  Clarke,  P.  J., 
and  DowLiNG,  J.,  dissent. 

DowLiNG,  J    (dissenting): 

These  actions  are  derivative  ones,  brought  by  plaintiff, 
a  stockholder  of  the  J.  L.  Mott  Iron  Works,  in  her  own  behalf 
and  for  the  benefit  of  all  other  stockholders  joining  with  the 
plaintiff  and  sharing  in  the  expenses.  The  actions  are  based 
upon  certain  acts  of  the  individual  defendants,  who  by  the 
5th  paragraph  of  the  complaint  are  alleged  to  have  been 
officers  or  trustees,  directors  and  trusted  employees  of  the 
corporation,  and  as  such  practically  in  exclusive  control  of 
its  management  and  policy  from  January  1,  1880,  which  said 
acts,  improperly,  wrongfully,  fraudulently  performed  and  in 
breach  of  trust  and  in  direct  violation  of  their  fiduciary  rela- 
tionship to  the  corporation  and  its  stockholders,  resulted  in 
certain  large  credits  being  given  to  them  on  the  books  of  the 
corporation,  aggregating  over  $700,000,  together  with  interest 
thereon  in  addition  to  the  fixed  salaries  to  which  they  were 
entitled,  which  said  sums,  including  compound  interest,  have 
been  withdrawn  by  these  individuals  from  the  treasury  of 
the  corporation. 

The  13th  paragraph  of  the  complaint,  which  is  attacked 
in  part  by  the  motion  herein,  is  as  follows: 

"  Thirteenth.  The  plaintiff  brings  this  action  on  behalf  of  < 
herself  and  all  other  stockholders  of  the  defendant  J.  L.  Mott 
Iron  Works  similarly  situated.  Plaintiff  has  made  a  demand 
on  the  said  defendant  J.  L.  Mott  Iron  Works  to  bring  an 
action  for  the  relief  herein  sought,  against  the  defendants, 
but  the  said  J.  L.  Mott  Iron  Works  has  neglected  and  reused 
to  bring  this  action,  for  the  reason,  as  your  plaintiff  believe, 
that  the  individual  defendants  or  some  of  them  constitute 
or  absolutely  control  a  majority  of  the  Board  of  Directors 
of  said  J.  L.  Mott  Iron  Works  and  the  defendants  therefore 
are  in  fact  in  control  thereof,  and  the  said  wrongful,  improp^ 
and  unauthorized  misappropriation  and  conversion  of  funds 
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from  said  J.  L.  Mott  Iron  Works  was  made  by  those  who 
were  and  now  are  in  absolute  control  of  every  act  of  the 
Board  of  Directors  and  trustees  of  said  Iron  Works;  that  the 
directors  of  said  Iron  Works  other  than,  the  said  defendants 
h^:^in  who  are  directors  and  trustees  were  dummies  and 
are  absolutely  controlled  by  said  individual  defendants  herein 
and  said  defendants  will  not  bring  suit  against  themselves 
for  an  accounting." 

The  part  of  this  paragraph  which  has  been  stricken  out 
by  the  order  appealed  from  is  all  after  the  words  "  for  the 
reason."  In  my  opinion,  the  order  was  proper  and  the 
portion  eliminated  is  irrelevant  and  immaterial  and  forms  no 
part  of  a  statement  of  plaintiff's  cause  of  action.  That  cause 
of  action  is  made  complete  by  the  allegation  that  a  demand 
was  made  on  the  corporation  that  an  action  be  brought  for 
the  relief  sought,  and  that  such  demand  was  refused.  On 
this  branch  of  the  case,  plaintiff  is  required  to  prove  no  more; 
and  the  reasons  which  plaintiff  thinks  (or  could  prove)  brought 
about  the  refusal  are  entirely  immaterial.  The  sole  effect 
of  the  inclusion  of  such  an  allegation  would  be  to  apparently 
justify  the  introduction  of  proof  which  might  be  highly 
prejudicial  to  defendant,  without  affording  any  legal  support 
for  plaintiff's  recovery. 

It  is  sought  to  justify  the  inclusion  of  the  matter  stricken 
out  upon  the  ground  that  plaintiff  has  the  right  to  plead 
both  an  actual  and  a  virtual  refusal  by  the  corporation  to 
bring  this  action.  I  do  not  question  plaintiff's  right  to  have 
pleaded  an  alternative  state  of  facts;  that  iS;  that  a  demand 
was  actually  made  upon  the  corporation  to  bring  a  suit, 
followed  by  an  actual  refusal;  but  that  if  such  demand  was 
for  any  reason  informal,  insufficient  or  ineffective,  in  any 
event  the  making  of  a  demand  would  have  been  futile,  because 
the  same  persons  were  in  office  as  directors  who  had  per- 
petuated the  wrong,  wherefore  it  would  have  been  quite  useless 
to  ask  them  to  bring  action  against  themselves  as  wrongdoers. 

But  that  is  neither  the  purpose,  form  nor  effect  of  the 
present  allegation.  The  13th  paragraph,  in  my  opinion,  sets 
forth  only  an  actual  demand,  followed  by  an  actual  refusal; 
and  the  words  stricken  out  by  the  orders  appealed  from  set 
forth  only  the  reasons  for  that  actual  refusal,  which  are^uite  t 
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immaterial,  and  do  not  set  forth  the  reasons  which  would 
excuse  the  failure  to  make  an  actual  demand. 

The  orders  appealed  from  should  be  aflBrmed,  with  ten 
dollars  costs  and  disbursements. 

Clarkjb,  p.  J.,  concurs. 

Orders  reversed,  with  ten  dollars  costs  and  disbiirsements, 
and  motions  denied,  with  ten  dollars  costs.    . 


Louis  Huebshman,  Respondent,  v.  Julius  G.  EuGisiiMAN 

and  Max  Yankauer,  Appellants* 

First  Department,  November  5,  1920. 

Pleadings  —  demurrer  sustained  with  leave  to  plead  over  qui  pay- 
ment of  costs  —  defendants  may  not  amend  as  of  course  under 
section  542  of  Code  of  Civil  Procedure. 

Where  a  demurrer  to  an  answer  was  sustained,  with  costs,  with  leave  to 
defendants  to  apply  at  Si>ecial  Term  within  ten  .days  on  payment  ot  said 
costs  and  on  affidavit  showing  merit  for  permission  to  amend  their 
answer,  the  defendants  may  not  amend  as  a  matter  of  course  without 
payment  of  costs  under  the  authority  of  section  542  of  the  Code  of  Civil 
Procedure,  although  such  amended  answer  is  tendered  within  twonlgr  days 
from  the  service  of  the  plaintiff's  demurrer. 

As  the  issues  between  the  parties  were  adjudicated  and  determined  on  the 
demurrer  they  cannot  be  altered  by  an  amended  pleading  under  section 
542  of  the  Code  of  Civil  Procedure  as  it  would  be  prejudicial  to  the 
proceedings  already  had. 

Appeal  by  the  defendants,  Julius  G.  Kugelman  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  21st  day  of  May,  1920,  denying  the 
defendants'  motion  for  an  order  to  compel  the  plaintiff  to 
accept  service  of  an  amended  answer. 

William  N.  Cohen  of  counsel  [Robert  T.  Oliver,  attorney], 
for  the  appellants. 

Nathaniel  A.  Elsberg  of  counsel  [Francis  Woodbridge  with 
him  on  the  brief],  for  the  respondent. 
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SmitHi  J.: 

On  April  15»  1920,  the  original  answer  was  served.  On 
April  nineteenth  the  plaintiff  demuited  to  the  s^)arate  defense 
set  up.  The  issue  of  law  raised  by  the  demurrer  was  broiight 
on  by  plaintiff  for  argument  as  a  contested  motion  on  May 
1,  1920,  and  on  May  5,  1920,  an  order  was  entered  sustaining 
the  demurrer  to  the  separate  defense.  The  decision  upon 
the  demurrer  sustained  the  dernurrer,  with  ten  dollars  costs, 
with  leave  to  defendants  to  apply  at  Special  Term  within 
ten  days  on  payment  of  said  costs  and  on  affidavits  showing 
merit  for  permission  to  amend  their  answer.  After  the  deter- 
mination of  this  issue  and  within  twenty  days  from  April 
19,  1920,  the  date  of  the  service  of  plaintiff's  demurrer,  the 
defendants  offered  an  amended  answer,  claiming  to  avail 
themselves  of  their  right  so  to  do  under  section  542  of  the 
Code,  without  the  payment  of  costs  and  without  application 
to  the  court  for  p^mission  so  to  do  and  without  the  showing 
of  merits  as  reqijired  in  the  order  sustaining  th^  demurrer. 
The  Special  Term  has  held  upon  this  motion  to  compel  the 
plaintiff  to  accept  this  amended  answer  that  the  defendants 
were  not  authorized  after  the  determination  of  the  demurrer 
to  avail  themselves  of  the  privileges  given  by  section  542  of 
the  Code.  The  section  cited  authorizes  &  party  to  amend 
the  pleadings  once  as  of  course  within  twenty  days  from  the 
service  of  an  adversary's  pleading  "  without  costs  and  without 
prejudice  to  the  proceedings  already  had." 

In  my  judgment  to  require  the  plaintiff  to  accept  this 

amended  answer  after  a  trial  and  decision  of  the  issue  raised 

upon  the  demurrer  to  the  first  answer  would  be  to  prejudice 

the  proceedings  ah*eady  had  in  the  action.    By  this  decision 

upon  the  demurrer  the  plaintiff  has  become  entitled  to  try 

his  case  upon  issues  other  than  the  issues  pre^nted  by  the 

s^)arate  defense  unless  the  defendants  should  be  able  to 

satisfy  the  court  tha!t  there  were  merits  in  the  separate  defense 

claimed,  and  pay  the  costs.    This  right  of  the  defendants 

thus  acquired  is  destroyed  and  the  proceedings  already  had 

are  thus  prejudiced  if  the  defendants  may  now  serve  an 

amended  answer  as  of  course.    The  question  would  be  more 

boldly  presented  by  supposing  a  case  in  which  the  servico 

of  the  answer  raised  an  issue  of  fact  and  the  trial  before  the. 
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jury  of  such  issue  and  a  verdict  within  the  twenty  days.  If 
the  verdict  were  in  favor  of  the  plaintiff  could  the  defendant 
nullify  the  proceedings  ab^eady  had  by  serving  an  amended 
answer?  If  the  verdict  were  in  favor  of  the  defendant  could 
the  plaintiff  nullify  the  proceedings  already  had  by  serving 
an  amended  complaint?  I  cannot  see  that  there  could  be 
any  difference  in  principle  between  a  case  in  which  the  issue 
raised  be  one  of  law  or  of  fact.  When  the  issue  is  adjudicated 
and  rights  are  determined  by  such  adjudication  those  rights 
cannot  be  taken  away  from  a  party  by  the  service  of  an 
amended  pleading  by  section  642  of  the  Code.  To  hold 
otherwise  would  permit  a  party  to  speculate  upon  the  decision 
of  tile  court  upon  a  motion  of  this  kind  by  enabling  him  to 
keep  in  reserve  his  supposed  right  to  amend  his  pleading  as 
of  course,  in  case  he  is  defeated  upon  the  motion  and  avoid 
the  consequences  of  any  costs  that  may  be  imposed  as  a 
condition  for  amendment  and  at  the  same  time  take  advantage 
of  a  favorable  decision  which  awards  his  costs.  Having 
submitted  his  pleading  to  the  court  for  consideration  he 
should  not  now  be  permitted  to  escape  the  consequence  of 
paying  costs  imposed  upon  him  as  a  condition  of  the 
amendment  and  showing  merits. 

This  construction  of  the  CJode  provision  would  seem  to  be 
sustained  by  the  case  of  Langer  v.  Stoasey  (54  Misc.  Rep. 
301).  In  that  case  it  was  held  that  "  Although  a  defendant 
who  serves  his  answer  by  mail  has  forty  days  within  which 
to  amend  it,  his  right  is  without  prejudice  to  proceedings 
already  had;  and  where,  in  the  meantime,  the  cause  has  been 
regularly  noticed  for  trial  and  he  has  suffered  default,  his 
subsequent  amendment  of  his  answer  will  not  render  irregular 
the  judgment  against  him,  and  his  motion  to  set  the  same 
aside  will  be  denied."  In  that  case  Mr.  Justice  Scxtdder  says: 
"  It  does  not  follow,  however,  that  defendant's  motion  must 
be  granted  in  this  case,  although  the  amended  answer  was 
served  within  forty  days  after  the  service  of  the  original 
answer  by  mail.  The  fact  that  a  party  may  serve  an  amended 
pleading  and  thus  change  the  issues  raised  in  the  action  does 
not  preclude  the  adverse  party  from  notk^ing  the  cause  for 
trial  upon  the  issues  thus  raised;  but,  so  long  as  the  rigjit  to 
amend  exists,  a  notice  of  trial  is  liable  to  bo  defeated  and 
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nudered  unavailing  by  die  seorvioe  of  the  amended  pleadings 
Unless  the  amended  {heading  is  served  before  the  time  to 
do  so  equres,  the  notice  of  trial  served  will  stajid  or  continue 
in  force.  *  *  *  The  plaintiff  in  this  case  properly  noticed 
it  for  trial;  it  was  properly  on  the  calendar;  and,  on  delendr 
anf 8.  failure  to  appear  on  the  call  of  eakxidar,  plaintiff  waa 
entitled  to  have  his  default  noted.  Defendaoxt's  default 
having  been  regularly  taken  it  could  only  be  opened  by 
application  to  the  court.  The  default  was  not  affected  by 
tihe  subsequmit  service  of  the  amended  answer.  Section  542 
of  the  Code  of  Civil  Procedure  e^qveasly  provides  that  ^e 
it|^t  to  so  am^id  is  not  to  prejudice  proceedings  already 
had*  If  a  defendant  takes  the  full  time  allowed  him  to 
amend,  ke  does  90  at  the  peril  of  all  regulaT  proceedings  whid$ 
may  be  taken  against  him  before  he  wnends.  ( Phmb  v.  Whipples, 
7  How.  Pr.  411.)  DefttidanVs  default  was  regularly  taken, 
and  plaintiff  could  property  pK)oeed  with  the  inquest  and 
enter  judgment.  It  follows  that  defendant  is  not  entitled 
to  have  the  judgment  set  aside  on  the  ground  that  if  was 
irregularly  entered  against  him." 

In  Plimb  V.  Whipples  (7  How.  Pr.  411)  section  172  of  the  Code 
ct  Procedure  as  it  then  stood  was  construed  That  section  waa 
substantially  the  same  as  section  542  of  the  present  Code  of 
Civil  Procedure.  In  that  case  the  plaintiff  took  an  inquest  on 
the  second  day  of  the  circuit  and  entered  judgment  thereon 
and  the  defendant  amended  his  answer  within  forty  days  from 
the  time  that  the  original  answer  was  serveci,  claiming  the  ri^t 
to  amend  as  of  course  within  that  time  because  the.  answer  waa 
served  by  mail.  The  motion  was  then  made  by  the  defendant 
to  set  aside  the  judgment  which  had  been  entered  against 
him  for  irr^ularity.  Mr.  Ju^ice  Harris  at  the  Albany  Special 
Term  held  that  the  defendant  was  not  entitled  to  set  aside 
the  judgment.  The  opinion  in  part  reads:  '^  By  the  defend- 
ants' answer,  controverting  the  material  allegatibns  in  the  com- 
plaint, an  issue  of  fact  was  made,  which  'mi|^t  be  noticed  for 
trial-  ♦  *  ♦  Tlie  plaintiff's  attorney  was  therefore  regular^ 
fai  serving  notice  of  trial  on  the  first  of  April.  The  defendant 
insists  that,  by  the  172d  section  of  the  Code,  he  was  entitled 
to  amend  his  answer;  and  that  having  served  his  original 
Apf.  Div.— Vol.  CXCIH.        45 
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answer  by  mail,  the  time  to  amend  was  extended  to  forty  daya 
But  I  think  he  is  mistaken  in  his  main  position.     *    *    * 

''  But  if  he  had  such  ri^t,  if  the  answer  had  contained  new 
matter  to  which  the  plaintiff  had  replied  at  the  same  time  he 
noticed  the  cause  for  trial,  still  I  think  there  would  have  been 
a  conclusive  answer  to  this  motion.  Then,  the  defendant 
would,  indeed,  have  had  the  ri^t  to  amend,  and  that  right 
would  have  extended  twenty  or  forty  days  from  the  time  oi 
serving  the  reply,  according  to  the  manner  of  service.  But 
the  right  so  to  am^id  is  not  to  ^prejudice  As  proceedings 
already  hadx  Effect  is  to  be  givwi  to  this  provision,  and  I 
understand  it  to  have  been  intended  for  a  case  like  that  under 
oonsid^iation.  The  plaintiff  had  a  right,  when  the  cause 
was  at  issue,  to  notice  it  for  trial.  If  the  issue  noticed  for 
trial  still  r^nained,  when  the  time  for  trial  arrived,  then  he 
might  try  the  cause,  and,  if  successful,  perfect  judgmait. 
None  of  these  proceedings  are  to  be  prejudiced  by  a  suh^ 
sequent  amendmefU,  even  although  it  should  be  made  within 
the  time  prescribed  by  the  statute.  The  plaintiff  may  notice 
his  cause  for  trial  before  the  time  for  amending  tl^e  answer 
expires.  He  does  so  at  his  peril.  That  peril  is,  the  contin- 
gency that  before  he  can  bring  it  to  trial,  the  d^endant  may 
amend,  and  thus  destroy  the  issue  he  had  intended  to  try. 
On  the  other  hand,  the  defendant  takes  the  time  allowed 
him  to  amend,  at  the  peril  of  aU  regxdar  proceedings  which  may 
he  taken  against  him  before  he  amends.  Such  proceedings, 
whatever  they  may  be,  are  not  to  be  prejudiced  by  the 
amendment." 

In  the  case  of  Chienther  v.  Ridgway  Co.  (173  App.  Div. 
700)  portions  of  the  original  complaint  had  been  stricken 
out  and  plaintiff  given  leave  to  amend.  An  appeal  there- 
from was  taken  in  this  court  and  the  order  afi^rmed  (149 
App.  Div.  948)  and  thereafter  the  plaintiff  served  an 
amended  complaint  pursuant  to  the  order.  A  trial  was  there- 
after had  which  resulted  in  a  verdict  for  the  plaintiff  which, 
oa  appeal  to  this  court,  was  reversed  and  a  new  trial  ordered. 
(170  App.  Div.  725.)  Thereafter  defendant  moved  to  be 
allowed  to  serve  an  amended  answer  and  was  allowed  to  do 
so  upon  pajnnent  of  costs  to  date.  After  the  amended  answer 
had  been  served  the  plaintiff  served  a  second  ammded  com- 
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fdaint  and  it  was  held  that  he  had  the  right  to  do  so  under 
section  542  6i  the  Code  of  Civil  Pn>cediu?e..  The  dkitinetion 
between  this  case  and  the  cases  before  cited  is  that  no  pro- 
ceeduxgs  had  been  taken  intermediate  the  service  of  the 
amended  answer  and  the  service  of  the  amended  complaint 
under  section  542  of  the  Gode,  so  that  no  pxooeedingB  had  been 
taken  ^rtudi  would  be  prejudieed  by  the  service  of  tiie  amended 
complaint  pursuant  to  the  right  conferred  by  that  section. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Clarke,  P.  J.,  LiiUGmjN,  Dowlino  and  Gbeenbaum,  JJ., 
concur.. 

Order  affizmedi  with  ton  doUais  costs  and  dlBbursements. 


The  People  of  the  State  op  New  Yobk,  Respondent,  v. 
Prank  Monarch,  Appellant. 

Second  Department,  November  12,  1920. 

CMmss  —  Msautty  third  defret  -^  ejeetion  of  pastenf wr  from  ftrect 
e«r  for  ref  luiiiff  to  ^f  addltioiisl  f wo  -**  guilt  of  oondootor  d«poiidt 
upon  rigbtt  of  railroad  company  —  evidonco  —  rof umA  to  aUow 
eoUateral  attack  on  order  of  Public  Scrricc  CommiMion  fixing 
rate  of  faro  made  under  section  48  of  statute  —  powers  of 
Commission. 

In  a  eriminsl  proseontloii  for  aesaalt  in  the  third  degree  based  upon  the 
fact  that  the  defendant,  a  street  oar  eondnotor,  expelled  the  eomplaining 
witness  bom  his  oar  becanae,  having  paid  one  fare,  he  refused  to  ptiy 
another  af tor  riding  a  certain  distMioe,  the  goflt  of  the  defendant  depends 
upon  the  question  as  to  whether  the  raibx>ad  company  had  the  right  to 
collect  the  additional  fare. 

A  conviction,  although  proper  under  the  evidence  received,  will  be  reversed 
for  error  in  refosing  to  receive  evidence  that  the  raihoad  company  had 
a  right  under  its  franchise  to  chatge  the  additional  faie  for  the  refossl 
to  pay  which  liie  complainant  was  expelled  from  the  car. 

An  order  that  the  railroad  company  refrain  from  collecting  more  than  a 
single  fare,  made  by  the  Public  Service  Commission  of  its  own  motion 
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under  aeotion  48  of  the  Public  Serviee  Gomminions  Lav,  was  wunithoriaad 
and  beyond  the  jucisdiotion  of  the  CommittDon,  and  lienoe  mmh  ovder 
ia  open  to  collateral  attack  in  the  cnmixMl  action  aforesaid^  and  it  was 
-error  for. the  court  to  exclude  evidence  of  the  railroad  company's  right  to 
charge  two  fares  under  its  franchise, 
stfnder  section  48  of  the  Public  Service  Commissions  Law  there  is  no  authority 
for  an  order  when  the  investigation  is  not  for  the  purpose  of  redressing  a 
grievaaoe  oomplfoned  of  but  ia  made  on  tiie  notion  of  the  Conuniafiiati 
in  the  interest  of  the  |>ublic  at  large. 

It  aeenui,  that  even  in  proceedings  under  section  49. of  the  Public  Service 
Commissions  Law,  the  Commission  was  without  jurisdiction  to  make 
the  order  aforesaid. 

Rich,  J.,  dissents. 

Appeal  by  the  defendant^  Frank  Monarch,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  City  of  New  York, 
Borou^  ot  Brooklyn,  Comhty  of  Kings,  entered  M  the  oflSce  of 
the  clerk  of  said  court  on  the  2d  day  of  January,  1920,  con- 
victing the  defendant  of  the  crime  of  assault  in  the  third 
degree,  and  also  from  an  order  denying  defendant's  motion 
in  arrest  of  judgment. 

The  defendant,  an  employee  of  the  Brooklyn  City  Raihoad 
Company,  was  tried  and  found  guilty  by  the  Court  of  Special 
Sessions  upon, an  information  charging  him  with  the  crime  of 
assault  in  the  third  degree,  committed  in  ejecting  Allyn  S. 
Crumm  (rem,  a  street  ear  of  (ke  said  railroad  company. 
Cmmm  wm  expelled  from  the  ear  beoadise,  having  paid  a 
fare  of  five  cents  on  entering,  he  refused  the  demand  for 
another  fare  on  passing  the  line  that  originally  separated  the 
town  of  Flatbush  from  the  city  of  Brooklyn.  The  defendant 
attempted  to  justify  his  act  by  offering  evidence  that  the 
railroad  ccanpany  was  entitled,  under  its  agreement  with  the 
city  of  Brooklyn  and  the  town  of  Flatbush  before  consoli- 
dation, to  ehat^  the  additional  fare,  and,  therefore,  that  the 
ejcpulsiori  of  Crumm  by  foree  was  a  legal  act.  The  evidence 
was  rejected  by  the  court,  one  justice  dissenting,  because  at 
variance  with  an  order  of  the  Public  Service  Commission 
directing  the  Brooklyn  City  Eaihoad  Company  to  charge  and 
oolbct  not  more  than  a  single  fare  of  five  c^ts  from  any 
t>assenger  fol*  a  continuous  ride  from  any  point  on  its  Flat- 
"^biish  avenue  line  to  any  other  point  thereon  within  the  limits 
of  the  city  of  New  York. 
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WilUam  N.  Dykman  [D,  A.  Marsh  with  bim,  on  the  brief], 
kHT  I2i9  appellant. 

Ralph  E.  Hemstreetj  Assistant  District  Attorney  [Harry  E. 
Leiois,  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Blagkmab^J.: 

Whether  an  assault  waa  committed  depends  on  the  ques- 
tion whether  the  raihxiad  company  had  the  right  to  collect  the 
additional  five-cent  fan.  If  it  had,  an  assHult  was  not  com- 
mitted. (PenalLaw,  §  246;  Baiht>ad  Law,  §  61.)  On  the 
facts  proved  the  conviction  was  not  erroneous;  but  capital 
enxMr  was  committed  in  rafusrog  to  receive  evidence  offered 
to  show  that  the  raihoad  company  had  a  right  under  its 
founchife  to  chai^jge  the  fare  for.  the  refusal  to  pay  which  the 
eomplainant  was  expelled  from  the  car^  The  relevancy  of 
aucb  evidmce  is  established  by  the  de&ision  of  the  Appel- 
late IMvision  ol  the  First  DQpartmant  ia  People  ex  rd.  Brooklyn 
City  B.  B.  Co.  v.  Nixon  (193  App.  Div,  746).  The  evi- 
dence was  rejected  on  the  theory  that  au  order  of  the  Public 
Service  Cconmission  dirocting  that  /'  the  Brooklyn  City 
Kailroad  Ckuapany  forthwith  comply  with  the  law  by  charg- 
ing and  collecting  not  moze  than  a  single  fare  of  five  (5)  cents 
from  any  passenger  f ch-  one  continuous  ride  from  any  point 
tn  its  Flatbuah  Avenue  Line  to  any  other  point  thereon 
within  the  limits  of  the  City  of  New  York  "  was  conclusive^ 
DOt  open  to  collateral  attack,  and,  therefore,  that  evidence  of 
franchise  right  to  charge  more  could  not  be  received.  The 
order  of  the  Public  Service  Commission  has  been  nullified 
by  the  decision  of  the  Appellate  Division  in  the  certiorari 
proceeding  above  cited,  but  such  decision  does  not  touch  the 
qpjMtion  of  the  validity  of  the  order  pending  the  proceediog. 

The  question,  thei?ef  we)  turns  upon  the  validity  of  the  order 
before  it  was  nullified  by  the  court.  The  district  attorn^ 
in  his  brief  states  Ihe  problem  with  entire  accuracy.  He  says: 
^'  It  becomes  necessary  at  the  outset  to  detennine  whether  the 
CcHnmission  had  jurisdiction  to  make  the  order  or  not,  for  if 
it  had  no  jurisdiction,  the  order  is  void,  whereas,  if  it  had 
jurisdiction,  it  is,  at  the  worst,  meorely  voidable.  If  the  order 
is  void,  then,  of  course,  it  may  be  attacked  in  apy  proceedin| 
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by  any  person  interested  {Ex  parte  Siebold,  100  U.  S.  371); 
but  if  it  is  voidable  merely,  if  it  is  promulgated  by  a  body 
having  jurisdiction,  it  must  be  accorded  the  respect  com- 
manded by  the  statute,  even  though  it  be  erroneous  {McCarthy 
V.  Marshy  6  N.  Y.  263)."  I  think  the  order  was  without 
jurisdiction.  The  proceedings  in  which  the  order  was  entered 
were  b%un  on  the  motion  of  the  Commission  und^  section  48 
of  the  Public  Service  Commissions  Law,  and  so  the  district 
attorney  concedes.  Section  48  is  entitled  "  Investigations  by 
Commission."  The  1st  subdivision  reads:  "  1.  Each  Com- 
mission may,  of  its  own  motion,  investigate  or  make  inquiry, 
in  a  manner  to  be  determined  by  it,  as  to  any  act  or  thing  done 
or  omitted  to  be  done  by  any  common  carrier,  railroad  corpora- 
tion or  street  railroad  corporation,  subject  to  its  supervision, 
and  the  Commission  must  make  such  inquiry  in  r^aid  to  any 
act  or  thing  done  or  omitted  to  be  done  by  any  such  common 
earner,  railroad  corporation  or  street  railroad  corporation  in 
violation  of  any  provision  of  law  or  in  violation  of  any  order 
of  the  Commission."  The  2d  subdivision  provides  for  an 
investigation  upon  a  petition  made  by  a  person  or  corporation 
aggrieved;  requires  notice  to  be  served  on  the  common  carrier, 
railroad  corporation  or  street  railroad  corporation;  i?^ch 
may  be  accompanied  by  an  order  that  the  matter  complained 
of  be  satisfied  or  that  answer  be  made.  It  further  provides 
that  if  the  charges  contained  in  the  petition  be  not  satisfied 
the  Commission  shall,  if  reasonable  groimds  appear,  "  investi- 
gate such  charges  *  *  *  and  take  such  action  within  its 
powers  as  the  facts  justify."  It  will  be  noted  fhsA  in  the  Ist 
subdivision,  where  tiie  investigation  is  ordered  on  motion  of 
the  Commission,  no  notice  to  the  carrier  is  required,  but  the 
investigation  may  proceed  ex  parte,  and  no  order  by  the 
Commission  is  expressly  authorized.  The  3d  subdivision 
authorizes  an  order,  but  only  when  the  investigation  is  on  the 
complaint  of  a  person  or  corporation  aggrieved. 

Under  section  48  there  is  no  authority  for  an  order  when  the 
investigation  is  not  for  the  purpose  of  redressing  a  grievance 
complained  of,  but  is  made  on  the  motion  of  the  Commission 
in  the  interest  of  the  public  at  large.  The  investigation  on 
the  motion  of  the  Commission  is  like  a  legislative  investigation 
for  the  purpose  of  ascertaining    facts.    If  it  be  developed  in 
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the  investigation  that  the  carrier  has  done  or  omitted  any  act 
in  violation  of  law  or  in  violation  of  any  order  of  the  Com* 
mission,  the  remedy  is  for  the  Commission  to  seek  redress  in 
the  courts  by  summary  proceedings  under  section  57,  in  which 
proceeding  such  violation  or  threatened  violation  may  be 
stopped  or  prevented  either  by  mandamus  or  injunction. 

Within  a  certaiD  field  the  Commission  may  act  upon  its  own 
motion  and  make  an  order  defining  the  duties  of  the  carrier 
to  the  public  at  large.  This  power  is  conferred  by  section  49, 
entitled,  ''  Rates  and  service  to  be  fixed  by  the  Commission.'' 
This  section  is  not  applicable  to  the  determination  of  a  question 
of  law  such  as  is  presented  in  this  case;  but  to  the  question  of 
the  reasonableness  of  fares  and  service.  The  law  requires 
that  rates  and  service  be  reasonable.  The  Public  Service  Com* 
missions  Law  commits  to  the  Commission  the  administrative 
power  to  determine,  after  investigation,  the  measure  of  this 
obligation,  and  it  may  proceed  either  on  its  own  motion  or  on 
complaint  by  others.  This  involves,  among  other  things,  when 
it  is  a  question  of  fares,  an  inquiry  as  to  the ''  reasonable  average 
return  upon  the  value  of  the  property  actually  used  in  the 
public  service  and  to  the  neeesrity  of  making  reservation  out  of 
income  for  surphis  and  contingencies."  No  such  investigation 
was  made  by  the  Commission  in  thip  case. 

The  proceeding  and  order  in  this  ease  were  not  in  the  exer- 
cise of  powa*  granted  by  sectioii  49,  but  the  Commission 
assumed  upon  its  own  motion  to  decide  a  question  of  law  as 
to  the  franchise  rij^ts  and  duties  of  the  street  railroad  com- 
pany and  to  make  an  order  in  accordance  with  its  decisbn. 
This  it  had  no  power  to  do  and  the  order  was  consequently 
without  jurisdiction. 

Even  in  proceedings  under  section  49,  the  Public  Service 
Commission  is  without  jurisdiction  ^'  to  abrogate  conditions 
in  respect  of  fares,  contained  in  franchise  agreements  between 
municipalities  and  raihoads,  when  the  agreements  were  already 
in  existence  at  the  adoption  of  the  statute."  (Matter  of  City  of 
Niagara  Falls  v.  Public  Service  Comm.,  229  N.  Y.  333;  Matter 
ofQuinby  v.  Public  Service  Comm.,  223  id.  244),  and  the  fran- 
chises of  the  Brooldyn  City  Railroad  Company  antedated  the 
adoption  of  the  Public  Service  Commissions  Law. 

If  I  am  right  in  this  analysis  of  the  statute,  the  order  of  the 
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Commission  was  without  jurisdiotion  and  the  evidence  of  the 
franchise  right  of  defendant's  employer  to  collect  the  additional 
fare  should  have  been  received. 

I  recommend:  Judgment  rev^:^  and  new  trial  ordered, 
with  a  recital  in  the  order  of  reversal  that  we  have  eKamined 
the  facts  and  found  no  error  thei^in. 

Jenks,  p.  J.,  Ptjtnam  and  Kelly,  JJ.,  concur;  Rich,  J., 
dissents  upon  the  groimd  that  the  decision  of  the  Public  Serv- 
ice Commission  was  not  open  to  collateral  attack,  and  that 
the  franchises  were  properly  excluded. 

Judgment  of  conviction  of  the  Court  of  Spedal  Sessions 
reversed  and  new  trial  ordered* 


Jacob  Morrison  and  Samuel  Mashkowttz,  Appellants,  v. 
Max  Sheinbaum,  Respondent,  Impleaded  with  Rachel 
MoNDSHAiN,  as  Administratrix,  etc.,  of  David  Mondshain, 
Deceased,  Defendant. 

First  Departmeat,  November  5, 1920. 

Debtor  and  creditor  —  equity  —  stiit  to  compel  assignee  of  Judgment 
debtor  to  account  and  to  set  Mide  release  given  by  admialsta^triz 
of  Judgment  debtor  •*- parties  —  when  admintatraMz  not  aeces- 
sary  party  plaintiff  *-  complsAat  stating  sUigle  cause  of  action  in 
equity  or  under  Personsl  Property  Law»  section  19. 

In  a  suit  in  eqtdtry  brougfat  by  a  judgment  ete^ioe  to  oompel  an  aoooantmg 
by  an  assignee  of  the  judgment  debtor,  smoe  deceased,  for  moneys  which 
it  is  alleged  were  e^ven  to  tkhe  assignee  without  oonsideration  and  with  an 
intent  to  defraud  creditors,  and  also  to  set  aside  a  release  given  to  said 
assignee  by  the  administnitrix  of  the  judgment  debtor  which  it  is  alleged 
was  executed  for  an  inadequate  consideration  and  was  induced  by  the 
fraud  of  the  assignee,  the  administratrix  is  not  a  neoessaiy  parfy  plaintiff 
where  she  la^  not  dlsavowied  ttie  release;  on  the  eonlraty,  she  is  a  i^tqwr 
party  defendant  even  if  not  ofaaiged  with  being  a  par^  to  the  fraud,  for 

'  the  release  executed  by  her  is  attacked. 

Complaint  in  such  action  examined,  and  held,  to  state  but  a  single  cause  of 
action,  and  hence  was  not  open  to  attack  upon  the  ground  that  causes  of 
action  have  been  improperly  united. 

Hdd  further,  that  the  oomplaint  stated  a  good  oause  of  action  whether  it  be 
considered  as  one  arising  under  the  provisioiiB  of  section  19  of  the  PonoDSl 
Property  Law  or  under  the  general  head  of  equity  junsdiotioa. 
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A»EAL  hy  the  plaint^s,  Jaoob  Morriaon  and  another^ 
ftom  an  on)^  of  the  Supreme  Cdurt^  made  at  tiie  New*  Yoik 
Special  Term  and  entered  in  the  office  of*  the  clerk  of  the 
eo«toty  el  New  Yoik  on  the  28*h  day  of  April,  1820,  deEuying 
pkuBtiff^  motion  for  judgment  on  the  pleadings^  ae  againet 
the  defendant  Max  ShembaYsb. 

GtAdavuB  A.  Rogers  ot^comisA[Himv 
the  brief],  RogerB  &  Rogers j  attomayBy  for  the  appeUant& 

Arthur  L.  RosSj  for  the  respondent. 

DOWLING,  J. : 

The  complaint  herein  sets  forth  the  following  £acts:  Plain- 
tiffs, who  are  copartners  doing  business  under  the  firm  name  of 
Morrison  &  Mashkowitz,  on  December  18,  1907,  i^covered  a 
judgment  in  the  Supreme  Court,  New  Yoik  county,  in  the 
sum  of  $4,711.35  against  David  Mondshain.  Execution  was 
issued  thereupon  to  the  AerrS  of  New  York  county,  which 
was  returned  unsatisfied,  and  the  judgment  still  remains 
unpaid  and  valid.  Mondshain  delivered  to  the  def aidant 
Max  Sheinbaum  cash,  or  its  equivalent,  amounting  to  approrf- 
mately  $4,000,  which  belonged  to  the  former  and  in  which  the 
latter  had  no  interest  or  claim,  which  delivery  was  in  violation 
of  the  rights  and  remedies  of  the  plaintiffs  as  judgment  cred- 
itors of  Mondshain,  and  in  fraud  thereof,  and  which  was  an 
attempt  to  conceal  from  plaintiffis  said  assets,  which  if  not 
delivered  to  Sheinbaum  would  have  been  used  and  applied  for 
the  payment  of  plaintiflb'  claim.  Mondshain  died  on  June 
23,  1917,  intestate,  and  defendant  Rachel  Mondi^in,  his 
widow,  was  appointed  administratrix  of  his  estate  by  the 
Surrogate's  Court,  New  Yoik  county,  on  July  30,  1917. 
Plaintiffs  are  the  sole  creditors  of  his  estate.  After  her  appoint- 
ment, the  administratrix,  for  the  totally  inadequate  considera- 
tion of  $400,  executed  a  general  release  under  seal  to  the 
defendant  Sheinbaum  which  is  set  forth  at  length  in  the 
complaint  and  bearing  date  August  9,  1917.  Rachel  Mond- 
shain, as  administratrix  gave  bond  in  the  simi  of  $500,  and  is 
financially  irresponsible.  It  is  further  alleged  that  at  the 
time  of  the  death  of  David  Mondshain,  the  defendant  Shein- 
bamn  knew  that  plaintiffs  had  a  judgment  against  Mondshain 
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which  was  still  outstaadmg  and  imsatisfied  and  that  by  reason 
of  the  aets  and  conduct  of  both  d^endants,  plaintiffs  aro 
deprived  of  any  r»[nedy  in  the  Surro^te's  Court,  and  have 
no  redress  save  by  the  intervention  of  a  court  of  equity  and 
have  no  adequate  rwxedyat  law.  It  is  then  charged: ''  That 
the  release  aforesaid  was  obl^aiaed  by  the  defendant  Max 
Sheinbaum  from  the  defendant  llachQ^  Mondshain  by  the 
false  and  fraudulent  representations  on  tiie  part  of  the  defend- 
ant Max  -Sheinbaum,  l^at  the  entire  estate  which  was  left  by 
the  decedent  David  Mondshain  with  him,  and  that  the  entire 
amount  of  money  which  passed  from  the  deceased  to  him,  did 
not  exceed  the  sum  of  $400." 

It  is  further  set  forth  that  David  Moudsham  left  no  other 
assets  of  any  substantial  value  except  the  moneys  transferred 
by  him  to-  Sheinbaum,  which  transfer  was  under  an  arrange- 
ment that  the  said  moneys  should  be  returned  to  him  upon 
demand. 

The  relief  demanded  in  the  complaint  is  a  judgment  against 
the  defendant  Max  Sheinbaum  as  follows: 

^' First  To  account  to  the  plaintiffs  for  any  and  all  sums  of 
money  which  have  come  into  his  hands  from  the  deeeased, 
*David  Mondshain. 

"Second.  That  the  plaintiffs  have  judgment  up  to  the 
amounts  that  have  come  into  the  hands  of  defendant  Max 
Sheinbaum  from  David  Mondshain  sufficient  to  satisfy  the 
judgment  of  the  plaintiffs  against  the  said  David  Mondshain. 

"  Third.  That  if  it  be  necessary  to  afford  reUef  to  the 
plaintiffs,  that  the  release  executed  by  the  defendant  Rachel 
Mondshain,  as  administratrix,  to  the  defendant  Max  Shein- 
baimi,  on  or  about  the  9th  day  of  August,  1917,  be  set  aside^ 
cancelled,  declared  void  and  of  no  effect. 

"Fourth.  That  the  plaintiffs  have  any  other  and  further 
relief  that  may  seem  proper  to  this  Court. 

"  Fifth.  That  the  plaintiffs  have  the  costs  and  disbursements 
of  this  action." 

To  this  complaint  the  defendant  Sheinbaum  demurred  upon 
three  groimds:  (1)  That  there  is  a  defect  of  parties  plaintiff 
in  that  Rachel  Mondshain,  as  administratrix,  is  not  a  party 
plaintiff  as  she  should  be  since  part  of  the  relief  demanded  is 
that  a  release  executed  by  her  be  canceled  and  declared  void; 
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(2)  that  •causes  of  .action  have  beoa  improperly  united,  to  wit, 
(a)  an  action  to  set  asida  the  conveyance  made  by  David 
Mondshain  and  (b)  an  action  to  cancel  and  annul  tbe  general 
release  executed  by  Rachel  Mondsham,  as  administratrix,  to 
the  defendant  Sheinbaum;  (3)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

As  to  the  first  objection,  it  ia  answered  by  ihB  &iet  that  as 
Hie  administmtrix  is  not  alleged  to  ha^e  disaYOWod  lAie  release 
which  plaintjiflfs  claim  was  procured  from  her  by  fraud,  and 
which  is  an  apparent  bar  to  their  right  to  relief,  she  is  a  proper 
party  defendant,  even  where  she  is  not  charged  to  have  been 
a  party  to  the  fraud,  where  it  is  sought  to  have  the  release 
executed  by  her  canceled  as  an  incident  to  the  principal 
saiief  sought  by  plaintiffs.  As  an  instrument  executed  by  her 
is  attacked,  it  is  proper  that  she  be  made  a  party  defendant. 

As  to  the  second  objection,  there  is  but  a  single  cause  of 
action  here  and  that  is  a  judgment  creditors'  action  to  set 
aside  a  transfer  of  property  made  in  fraud  of  their  ri^ts  by 
the  judgment  debtor,  brought  against  the  transferee,  who 
participated  in  the  fraud  and  had  knowledge  of  the  creditors' 
ri^ts.  The  cancellation  of  the  release  is  but  incidental  to  the 
main  relief  sought. 

As  to  the  third  objection,  a  good  cause  of  action  is  set 
forth,  whether  it  be  treated  as  one  arisiag  under  the  provisions 
of  section  19  of  the  Personal  Property  Law  or  under  the  general 
head  of  equity  jurisdiction. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  for  judgment  on  the 
pleadings  against  the  defendant  Sheinbamn  granted,  with  ten 
dollars  costs,  with  leave  to  defendant  to  answer  within  twenty 
days  on  payment  of  said  costs. 

CiiABKE,  P.  J.,  Laugsuk,  ^ith  and  Grbbnbaum,  JJ., 
ooncur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  for  judgment  qp,  the  pleadings  against  respondent 
granted,  with  ten  dollars  oostSi  with  leave  to  respondent  to 
answ^  on  i)ayix\ent  of  costs. 
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Phillips-Jones  Company,  Inc.,  Appellant,  v.  Reilxno  A 
BcHOEN,  Inc.,  Respondent. 

First  Department,  November  5, 1920. 

Sales  —  aetion  for  breaoh  of  eontract  to  UXl  and  diUvsr  foods  to  be 
xnaavfacturod  by  plaintm  into  whMm — vlMin  opofera^  not  void 
for  lack  of  mutually  —  indefinitsness  as  to  exact  amount  of 
goods  to  be  furnished  by  defendant —  Statute  of  Frauds  —  delivery 
and  acceptance  of  portion  of  goods. 

Action  for  breach  of  contract  by  which  the  defendant,  a  mannfaetnrer  6t 
shirt  fabrics,  agreed  to  sell  certain  quantities  of  a  falme  to  the  pUdntiif' 
which  was  engaged  in  the  business  of  manufaetuziiif  and  seiiing:  sfairteL 
Among  otiier  thiags  it  appeaceii  that  the  plsintiif  w^  etiNnesaly  obligated 
to  give  the  del^dantthe  benefit  of  its  lacspB  force  of  salesmen  covering 
the  entire  oountry  in  pushing  the  sale  of  defendant's  material,  in  exhibit- 
ing defendant's  sample  Curds,  in  displaying  defendant's  advertising  matter 
in  plaintiffs  sample  rooms  and  in  introdqcing  defendant's  product  to 
plaintifTs  customers  as  the  material  from  which  sliirts  were  to  be  oixlei»d 
to  be  nuade  up.  It  farther  appealed  diftt  the  plaluitifl  in  all  seqieets  iiad 
carried  out  its  pait  of  the  agreement,  except  as  complete  pocf onnanoe  was 
prevented  by  defendant's  refusal  -to  furnish  the  goods. 

On  all  the  evidenee,  held,  that  it  was  error  to  dismiss  the  complaint  solely 
upon  the  ground  that  the  contract  was  void  through  lack  of  mutuality. 

The  mere  indefiniteness  of  such  eontract  as  to  the  exact  amount  of  goods 
which  nught  be  <Nrdenred  by  the  plaintiff  thereunder  does  nbt  destroy  the 
contract  where  such  amoimt  can  be  admeaaured  l>y  an  agveed  standard  of 
measurement  which,  in  the  case  at  bar,  wa9  the  material  necessary  to 
etnable  the  plaintifif  to  meet  its  orders  for  the  manufacture  of  shirts. 

The  Statute  of  Frauds  is  no  defense  in  said  action  where  it  appears  that  part 
of  the  goods  embraced  in  the  contract  were  delivered  by  defendant  to 
plaintiff  and  accepted  and  paid  tot  by  it. 

Appeal  by  the  plaintiff,  Phillips^ones  Company,  Inc., 
from  a  judgment  of  the  Supmnxe  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Bronx 
on  the  20th  day  of  January,  1920,  upo;n  the  dismissal  of  the 
complaint  by  direction  of  the  court  at  the  clos6  of  the  plaintiff's 
case  after  a  trial  at  tJip  Broixx  /trial  Term,  and  ateo  from  an 
order  entered  in  said  clferk's  office  oh  the  30th  day  of  January, 
1920,  denying  plaintiff's  motion  for  a  new  trial  nmde  upon  the 
minutes  and  to  set  aside  such  dismissal. 
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Hir^h^  Newman  &  Reass,  attorneys  [Benjamin  Reass  ci 
counsel,  Hugo  Hirsh  and  Bmantid  Newman  mth  him  on  the 
brief],  for  tbe  appellant. 

Gould  &  WiVciey  attorneys  [R.  L.  von  Bemuth  of  counsel, 
Charles  0.  Keutgen  with  him  on  the  brief],  for  the  respondent. 

DOWLING,  J. : 

The  complaint  herein  sets  forth  the  following  facts:  Plain- 
tiff is  engaged  in  the  business  of  manufactiu-ing  and  selling 
shirts;  defendant  was  engaged  in  the  business  of  vending  a 
fabric  known  as  "  silkendure,"  to  be  used  for  the  manufacture 
of  shui;s.  In  the  month  of  March,  1918,  plaintiff  and  defend- 
ant entered  into  an  agreement  wherein  and  whereby  the 
plaintiff  agreed  to  procure  orders  for  shirts  to  be  manufactured 
by  plaintiff  of  said  "  silkendure  "  and  to  purchase  of  the 
defendant  all  of  such  fabric  necessary  for  the  making  of 
samples  which  plaintiff  would  use  to  procure  such  orders, 
and  also  which  plaintiff  would  need  for  the  manufacture  of 
shirts  on  the  orders  so  procured  by  plaintiff  up  to  June  1, 
1918,  at  the  price  of  one  dollar  and  thirty  cents  per  yard  for 
the  crepe  lots  and  of  one  dollar  and  thirty-five  cents  per  yard 
for  the  other  grades,  to  be  paid  seventy  days  after  delivery, 
deUveries  to  be  noade  by  the  defendant  to  the  plaintiff  no 
later  than  the  fall  of  the  year  1918,  and  the  defendant 
promised  and  agreed  to  sell  and  deliver  to  the  plaintiff  all 
of  such  fabric  upon  the  terms  and  conditions  aforesaid,  and 
also  to  furnish  samples  of  said  naaterial  to  plaintiff  to  be  also 
used  by  it  in  procurmg  orders  for  shirts  to  be  manufactured 
out  of  said  naaterial. 

At  the  time  when  the  plaintiff  and  defendant  entered  into 
this  agreement  the  defendant  well  knew  that  the  plaintiff, 
in  reliance  thereon,  would,  at  a  great  expense  to  itself,  procure 
orders  for  and  enter  into  contracts  for  the  manufacture 
and  sale  by  it.  of  shirts  to  be  manufactured  by  it  out  of  such 
fabric. 

In  accordance  with  and  under  the  terms  of  said  agreement, 
defendant  thereafter  deUvered  to  plaintiff  some  of  tixe  fabric 
aforesaid,  for  which  the  plaintiff  paid  the  defendant  and  out 
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of  which  the  plaintiff  zmde  samples  of  shirts  to  be  exhibited 
by  it  in  piocuiing  oiders  and  the  def  wdant  likewise  delivered 
to  plaintiff  samples  of  the  fabric  also  to  be  exhibited  by  plaintiff 
for  the  purpose  of  procuring  orders  for  shirts. 

Thereupon  the  plaintiff,  at  a  large  expense  to  itself,  caused 
the  said  sample  shirts  and  samples  of  said  fabric  to  be  exhibited 
to  various  merchants  in  the  United  States,  and  before  June 
1,  1918,  procured  orders  and  contracts  from  such  merchants 
for  the  purchase  by  them  of  shirts  to  be  manufactured  out 
of  such  fabric  by  the  plaintiff,  and  plaintiff  accepted  such 
orders,  and  after  procuring  said  orders  and  entering  into  the 
contracts  therefor,  plaintiff  informed  defendant  thereof,  and 
before  June  1, 1918,  ordered  of  defendant  630  pieces  of  approxi- 
mately fifty-five  yards  to  the  piece  of  said  fabric  which  was 
needed  by  plaintiff  for  the  manufacture  of  the  shirts  so  ordered 
imder  the  agreement,  and  requested  and  demanded  that  defend- 
ant sell  and  deliver  the  same  as  provided  by  the  agreement 
but  defendant  repudiated  the  agreement  and  informed  plaintiff 
that  it  would  refuse  to  comply  with  the  orders,  and  in  fact 
it  did  so  refuse  and  fail  to  comply  with  the  orders,  requests 
and  demands  of  plaintiff  to  deliver  the  said  fabric.  The 
fabric  "  silkendure  **  cannot  be  obtained  in  the  open  market 
or  from  any  one  other  than  the  defendant.  By  reason  of  the 
foregoing,  plaintiff  was,  and  will  be,  unable  tx)  manufacture 
the  shirts  with  which  to  fill  its  orders  and  contracts,  and  by 
reason  thereof  it  has  lost  the  profits  it  would  have  earned 
if  it  could  have  filled  the  same  and  which  it  could  have  filled, 
except  for  defendant's  failure  and  refusal  to  sell  and  deliver 
the  fabric;  all  to  its  damage  in  the  sum  of  $6,236.56.  There 
is  a  final  allegation:  '^  That  plaintiff  has  duly  performed  all 
the  terms  and  conditions  of  said  agreement  on  its  part  to  be 
performed,  except  as  performance  was  waived  by  the  acts  and 
conduct  of  defendant,  as  hereiabefore  set  forth.'' 

The  answer  denies  the  making  of  the  agreement  in  question, 
as  well  as  all  the  other  material  allegations  of  the  complaint, 
and  for  a  separate  defense  sets  up  the  Statute  of  Frauds. 

Upon  the  trial  but  one  witness  was  called  on  behalf  of 
plaintiff  and  he  was  not  cross-examined.  This  witness,  David 
F.  Phillips,  the  vice-president  of  plaintiff,  was  in  charge  of 
its  manufacturing  department  and  buying.    Plaintiff  is  one 
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of  the  largest  xnannfacturers  of  shirts  in  this  country.  Defend- 
ant's representative,  Arthur  Gilbert,  in  the  latter  part  of 
February,  1918,  at  plaintiff's  ofiSee,  and  in  a  conversation 
with  Phillips  told  him  that  defendant  was  going  to  extensively 
advertise  a  cloth  Called  **  silkendure  "  and  would  like  to  have 
plaintifif  put  in  that  line  knowing  how  large  its  business  was 
and  what  a  good  thing  it  would  be  for  defendant  to  have 
plaintiff  represent  it.  Gilbert  said  the  defendant  would  sell 
plaintiff  this  cloth  in  crepe  de  chine  for  one  dollar  said  thirty 
cents  a  yard  and  in  broadcloth  for  one  dollar  and  thirty-five 
cents  a  yard,  and  plaintiff  was  to  make  up  samples  and  instruct 
its  salesmen  to  go  out  and  push  the  sale  of  the  material. 
Defendant  was  to  make  sample  cards  and  furnish  advertising 
matter  for  the  salesmen  to  use  in  the  sample  rooms,  to  push 
the  sale  of  this  cloth.  Phillips  said:  '^  Well,  what  about  the 
price?  We  must  have  some  protection  about  the  price?" 
whereupon  Gilbert  replied  that  defendant  would  keep  the 
price  open  and  fill  any  orders  that  plaintiff's  salesmen  might 
send  in  for  this  material.  Phillips  wanted  the  price  kept 
open  imtil  July  first,  but  Gilbert  said  he  must  talk  that  matt^ 
over  with  his  firm.  Phillips  further  said  tiiat  he  wanted  to 
be  sure  the  goods  would  be  delivered,  as  they  were  going 
out  to  take  orders  and  must  be  positive  the  goods  would  be 
furnished  -to  fill  them.  Gilbert  replied  that  defendant  was 
making  the  material  right  along,  and  they  certainly  would 
furnish  it.  The  shirts  to  be  manufactured  were  for  the 
midsummer  and  fall  season,  as  defendant  was  mfotmed. 
Gilbert  promised  to  send  sufiici^it  material  for  the  making 
of  two  shirts  by  plaintiff,  which  were  to  be  sent  to  defendant, 
photographed  and  the  photographs  reproduced  in  a  trade 
magazine,  to  show  that  plaintiff  was  miU^ing  shirts  out  of  the 
''silkendure"  material.  At  this  time  plaintiff  had  forty 
salesmen  on  the  road  selling  shirts  and  traveling  in  every 
State  in  this  coimtry.  Thereafter  on  March  1, 1918,  defendant 
sent  to  plaintiff  two  seven-yard  cuts  of  crepe  de  chine  and 
one  of  broadcloth,  accompanied  by  a  letter  in  which  it  asked 
plaintiff  to  have  the  two  shirts  made  up  at  once  therefrom 
"  for  our  special  advertisem«it  which  matter  was  taken  up  with 
your  Mr.  Dave  Phillips."  It  also  promised  to  return  the  two 
shirts  as  soon  as  they  were  photographed,  ''  so  that  you  may 
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Utilise  them  ia  your  sample  line  as  tiieae  two  (2)  patterns  will 
be  reiH-esented  in  the»  caidfi  we  aro  jxwkmg  up  for  you.  We 
will  have  one  (1)  set  of  earda  for  your  salesman  leaviii*  next 
week,  by  Mondfor  or  Tuesday.  Our  £t>eoial  laJbeU  '  Silkendure 
Silk  Shirtings '  will  be  attaobed  to  each  eard."  It  also  stated 
in  referetoce  to  the  quantity  of  sample  cards  for  the  balance 
of  plaintiff's  s^esmen,  that  it  would  notify  plaintiff  in  a  day 
or  two  how  many  styles  it  conteittplated  giving  on  the  two 
qualities.  Some  of  i^aintiff's  salesman  weire  leaving  earlier 
than  others,  which  was  the  reason  why  some  cards  were  to 
be  prepared  at  once.  Upon  receipt  of  this  letter,  on  March 
third,  plaintiff  wrote  defendant  as  follows: 

''  We  are  in  receipt  of  your  I^ter  of  <^e  1st  and  also  reoaiyed 
the  two  cuts  sent  to  us. 

"Before  we  send  these  shirts  back  to  you  to  be  photo- 
graphed, we  must  have  a  more  thoxou^  understanding  in 
reference  to  this  proposition  as  accoixiij;^  to  the  arrangements 
made  with  your  Mr.  Gilbert,  you  were  to  furnish  us  with 
forty-two  sets  of  cards  and  not  less  than  two  pieces  of  each 
line  in  operation  so  that  we  could  make  our  samples.  Further- 
more, you  were  to  guarantee  the  prices  to  us  up  to  July  1st, 
1918. 

"  If  these  arrangemeiits  are  satisfactory,  would  ask  you  to 
please  huny  the  sample  pieces  and  the  cards  as  our  men 
are  now  on  the  road  and  we  want  to  have  same  ready,  so  that 
they  get  a  good  representation. 

"  Awaiting  your  reply,  we  are 

"  Yours  very  truly,  • 

"  PHILLIP^ONES  CO,,  INC." 

On  Mardi  ^th  Gilbert  called  up  Phillips  on  the  telq)hone 
and  said  that  .^ery thing  ws&  all  right  and  satisfaotoiy  but 
that  he  thoui^t  July  first  was  a  little  too  long  to  hold  the 
priee  open,  wbemu(pen  Phillips  said:  '^  Well,  if  tiaat  is  a  little 
too  kwig  in  your  opinion,  we  will  make  it  June  ],6t."  Gilbert 
nplied  that  would  be  satisfactory.  Phillips  said:  ^'Now 
everything  is  all  right?  Shall  we  go  ahead?"  aad  Oilbert  said: 
**  Yes,  everything  will  be  all  right;  go  right  ahead." 

Confiiming  this,  defendant  sent  the  following  letter  to 
plaintiff: 
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"  New  York,  March  6,  1918. 
"The  Phillip&hJones  Co., 

"  1160  Broadway, 

"  New  York  City: 
"  Gentlemen. —  We  are  sending  you  today  four  (4)  sample 
pieces.  Two  (2)  of  the  Satin  Striped  Crepe  de  Chine  and  two 
(2)  of  the  Broadcloth.  We  will  have  1  set  of  cards  complete 
for  you  by  Thursday  or  Friday,  and  will  forward  them  at 
once  to  your  office  when  received. 

"  In  reference  to  the  two  (2)  sample  shirts,  must  ask  you 
to  huny  same  as  they  must  be  in  our  hands  by  the  end  of 
this  week  to  be  photographed. 
"  Your  prompt  attention  will  greatly  oblige 
'*  Yours  very  truly, 
"  AaR  REIUNG  &  SCHOEN,  INC., 

Pot  ARTHtTR  Gilbert. 
"  P.  S.    In  reference  to  price,  etc.,  will  hold  open  \mtil  Jime 
1st  as  per  phone  conversation  today." 

Thereafter,  defendant  furnished  to  plaintiff  forty-two  sets 
of  sample  caxds,  one  for  each  of.  its  forty  road  salesmen  and 
two  office  salesmen.  Each  set  consisted  of  forty  cards,  being 
twenty  styles  each  in  crepe  de  chine  and  broadcloth;  thus 
making  an  aggregate  of  over  1,600  cards.  These  were  delivered 
to  plaintiff's  salesmen.  The  cards  bore  plaintiff's  printed 
advertisement  and  it  had  furnished  the  cards  to  defendant, 
which  attached  its  samples  thereto  and  then  returned  them 
to  plaintiff.  Thereafter  defendant  advertised  "  silkenduxe  " 
in  H]iiigazines,  and  as  part  theireof  included  photographs  of 
the  two  shirts  made  up  by  plaintiff.  Plaintiff  also  was  fur- 
Bij^ed  by  defendant  with  display  cards  of  ^^  silkendure  "  to 
be  displayed  in  its  various  sample  rooms  by  its  salesmen  to 
show  it  was  featuring  this  material,  and  its  salesmen  were 
instructed  to  try  and  push  its  sale.  On  March  eleventh 
defendant  wrote  plaintiff  that  it  was  sending  forty*two 
'^  silkendure  posters  to  be  used  in  conjunction  with  the  selling 
of  our  silk^adure  shirtings.  Would  kindly  ask  you  to  see 
that  your  various  salesmen  are  supplied  with  one  of  these 
cards  and  display  it  prominently  when  showing  the  line." 
App.  Div.r-VoL.  CXCIII.       46 
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Plaintiff  received  and  paid  for  two  deliveries  of  "  silkendure.'* 
One  amounted  to  $18.55,  being  for  the  material  used  by  plain- 
tiff in  making  the  two  sample  shirts;  the  other  amounted  to 
$318.65,  being  for  material  used  in  sample  shirts  made  up  by 
plaintiff  and  given  to  its  salesmen  to  exhibit.  The  bills 
rendered  by  defendant  to  plaintiff  for  these  goods  bear  date 
March  29  and  March  6,  1918,  respectively,  and  were  paid. 
They  show  that  the  terms  of  sale  were  '*  two  off,  ten,  sixty 
days  extra,"  which  Philhps  testifies  were  the  terms  agreed 
on  with  Gilbert. 

On  March  fourteenth  defendant  wrote  plaintiff  advising  it 
of  the  delivery  of  the  sets  of  sample  cards,  in  which  it  was 
said: 

"  At  the  time  we  talked  this'  matter  over,  the  writer  does 
not  believe  he  gave  you  a  definite  idea  as  to  exactly  when 
this  merchandise  would  be  ready  for  delivery. 

"  Inasmuch  as  your  men  are  showing  same  in  their  fall 
line,  you  naturally  understand  this  merchandise  will  not  b© 
ready  to  be  shipped  before  July  and  August,  or  in  other 
words,  for  early  fall  and  holiday  trade. 

"This  is  the  delivery  we  are  making  to  everybody  on 
this  line. 

"  Trusting  you  will  do  a  nice  business  and  let  us  hear  from 
you  as  early  as  possible,  particularly  if  we  are  to  give  you 
goods  in  the  above  mentioned  months,  we  remain." 

To  this  plaintiff  replied  on  March  fifteenth,  saying: 

"  We  expect  to  begin  giving  you  orders  on  your  lines  within 
about  four  to  six  weeks  which  will  bring  it  aroimd  May  1st. 
We  would  then  expect  deliveries  the  latter  part  of  June  or 
the  early  part  of  July. 

"  We  have  no  doubt  you  will  do  the  best  you  can  and  we 
will  give  you  assortment  as  quickly  as  possible." 

On  April  fourth  defendant  returned  a  sample  shirt  loaned 
to  it  by  plaintiff  for  special  photographs,  saying:  "TUs 
color  insert  will  appear  in  all  the  various  trade  publications^ 
April  issues,  which  magazines  will  be  in  your  hands  shortly,'* 
and  closing  with  a  hope  that  plaintiff  would  receive  some 
results  from  the  advertising.  Then  on  April  eleventh  defend- 
ant wrote  plaintiff  regarding  the  popularity  of  ite  fabric  and 
the  means  being  taken  to  increase  its  sale.  On  April  twenty- 
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fifth  plaintiff  sent  a  written  ord^  for  144  pieces  of 
"  silkendure,"  in  specified  styles  and  colors,  providing  for 
"  delivery  at  once/*  and  stating  "  balance  assortment  if  any 
will  follow  by  June  1st,  as  agreed."  In  reply  thereto,  on 
April  twenty-sixth,  defendant  wrote  plaintiff  denying  it  had 
ever  promised  at  once  delivering,  and  had  not  even  agreed  to 
deliver  in  June-July.    Further,  it  stated  that: 

"  Due  to  circimxstances  over  which  we  have  no  control 
whatever,  such  as  labor  troubles,  and  our  inability  to  secure 
raw  materials,  we  must  ads  you  to  immediately  notify  all 
your  salesmen  to  withdraw  the  various  styles  of  our  Qual. 
200  and  Crepe  de  Chine  in  your  lines. 

"In  reference  to  tiie  order  we  received  from  you  today, 
we  have  been  in  communication  with  our  mill  and  it  will  be 
impossible  for  them  to  deliver  any  of  the  Crepes  that  you 
purchased  before  Oct.-Nov.  They  further  state,  that  they 
will  not  be  able  to  manufacture  the  quantities  as  you  desire. 
They  will  send  us  a  detailed  list  showing  the  amoimt  of  pieces 
they  can  produce  from  the  raw  material  they  are  in  a  position 
to  obtain." 

Further  it  wrote: 

"  We  certainly  regret  that  conditions  have  arisen  which 
make  it  impossible  for  us  to  carry  out  any  of  our  original 
plans  in  reference  to  this  merchandise.  We  want  you  to 
appreciate  that  this  is  a  purely  involuntary  action  on  our 
part,  same  being  absolutely  forced  upon  us,  and  you  may  be 
sure  that  same  was  taken  with  a  great  deal  of  regret,  as  we 
had  hopes  of  canying  our  plans  through  to  great  advantage 
to  both  your  good  selves  and  us. 

"Because  of  the  urgency  of  the  case,  we  must  ask  you 
to  take  immediate  action  regarding  same." 

To  this  letter  plaintiff  replied  as  follows: 

"  We  note  that  you  cannot  give  us  at  once  delivery.    You 

may  ship  these  goods  instead  during  June  and  July.    We 

have  noted  all  the  rest  of  your  letter  very  carefully.    We 

expect  you  to  deliver  this  order  in  full  together  with  any 

other  assortment  we  may  give  you  before  June  1st.    This 

line  was  sampled  with  that  imderstanding.    We  sold  goods 

which  we  are  obligated  to  deliver  and  imless  we  can  do  so, 

it  will  be  a  large  loss  to  us,  which  we  do  not  care  to  stand.'*    , 
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On  April  thirtieth  defendant  wirate  p]amti£f  that ''  much  to 
our  regret,  due  to  circumstances  over  which  we  have  no 
control  whatever,  we  cannot  give  you  the  early  delivery  you 
want  on  the  order,  nor  can  we  accept  the  entire  quantity  of 
same.  As  stated  in  our  loaneit  letter,  we  are  referring  the 
matter  to  our  mill,  and  will  advise  you  just  how  much  we  can 
deliver.  We  must  insist  that  you  instruct  your  salesmen 
hot  to  take  any  more  orders  on  these  goods.  If  you  do  so  it 
must  be  distinctly  understood  that  you  do  so  at  yoiur  own  risk." 

Plaintiff  thereupon  answ^^,  imder  date  of  May  seccmd: 

^^'We  refer  you  to  omr  agreem^it  in  r^erence  to  these 
goods.  We  have  nothing  whatever  to  do  with  your  mills, 
om*  dealings  being  with  you,  and  as  stated  before,  we  eocpect 
the  delivery  of  the  goods  we  bought,  in  full." 

Defendant  then  wrote  plaintiff  on  May  third  that  ''  in  an 
effort  to  show  you  our  good  will,  we  have  upset  our  mUl 
programme  considerably  in  order  to  give  you  some  goods, 
and  also  as  early  delivery  as  possible,  and  liierefore  offer  for 
sale  the  goods  as  p^  enclosed  list/'  and  renewed  the  notice 
to  withdraw  all  samples  of  "  silkendure  "  from  plaintiff's  line. 
Before  June  first  plaintiff  gave  additional  orders  for  deliveries 
under  the  alleged  agreement,  which  defendant  declined  to 
accept,  nor  did  it  ever  attempt  to  further  perform  the  con- 
tract. It  was  proved  that  the  goods  in  question,  including 
the  designs  and  patterns  thereof,  could  be  procured  from  no 
(Mie  save  from  defendant,  also  that  up  to  May  18,  1918,  orders 
were  received  by  plaintiff  from  its  salesmen  for  shirts  to  be 
manufactured  out  of  the  "  silkendure  "  material,  but  plaintiff 
was  not  allowed  to  show  that  they  w^re  in  writiog,  or  the 
amount  thereof.  Counsel  for  plaintiff  put  the  following 
question:  "  Were  those  orders  in  writing?  "  Whereupon  the 
defendant's  coimsel  said:  "I  object  to  going  any  further 
into  this.  The  C!ourt:  That  is  sufficient  for  the  present,  it 
seems.  Mr.  Reass  [plaintiff's  counsel]:  Of  course,  it  is 
understood  that  after  your  Honor  has  passed  on  whatever 
motions  counsel  for  defendants  intends  to  make  that  the 
case  will  be  reopened  to  permit  plaintiff  to  show  the  amounts 
of  these  orders  and  various  other  matters  with  respect  to  that. 
The  Court:  If  the  motions  made  by  counsel  shall  be  adverse 
to  his  contention.    Mr.    Reass:    Certainly,   sir. ..  In  other 
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wofrdS)  I  am  not  to  be  chained  with  any  insufficiency  in  my 
case.  The  Cowt:  Oh,  no;  not  at  all;  this  is  ojoJy  suspending 
the  exaaxiination  with  reqiect  to  the  matter  d  damage^ 
counsellor,  so  that  there  may  be  presented  now  ihe  question 
of  law.  Mt.  HeasB:  Yes.  Will  it  be  conceded  then  that 
we  did  have  damage?  The  Court:  It  will  be  conceded  you 
had  a  lot  <rf  orders  you  did  not  fill,  I  suppose.  Mr.  Rease: 
So  I  can  leave  that  phase  of  the  case.  Mr.  von  Bemuth 
[defendant's  counsel]:  No,  I  do  not  want  to  ntiake  any  other 
concessions  on  the  record  —  he  got  orders  —  The  Court: 
You  got  orders.  Now,  if  we  reach  that  part  of  the  case, 
why,  them  you  will  have  the  opportunity  and  you  will  have 
the  right  to  presei^t  whatever  evidence  you  have  showing 
damage,  counsd.  Mr.  Reass:  With  that  statement,  I  am 
through  with  this  witness." 

Tlie  learned  trial  court,  at  the  close  of  plaintiff^s  casoi 
dismissed  the  complaint  solely  upon  the  ground  that  the 
contract  sued  upom  lacked  mutuality,  and  in  so  doing 
announced  that  it  was  assmned  that  plaintiff  had  sustained 
damages  of  which  it  could  give  proof,  and  that  it  was  con* 
ceded  that  plaintiff  took  oidets  which  it  could  not  fill  because 
the  deCmdant  did  not  give  it  the  goods. 

In  my  opinion,  it  was  error  to  dismiss  the  complaint  herein, 
I  b^eve  that  upon  the  record  there  was  a  valid  enforcible 
contract  between  the  parties,  which  did  not  lack  mutuality 
because  plaintiff  was  not  obligated  to  do  anything  thereunder* 
On  the  contrary,  under  a  reasonable  interpretatk>n  of  the 
agreement  testi&ed  to,  plaintiff  was  expressly  obligated  to 
give  deCeadant  the  benefit  of  its  large  force  of  salesmen, 
covering  the  eaUre  country  in  pudung  the  sale  of  defendant's 
material,  bk  exhibiting  defendant's  sample  cards,  in  displaying 
c^endant's  advertising  matter  in  plaintiff's  sample  rooms 
&dA  in  incraasing  the  sale,  of  defendant's  product  to  plaintiff's 
customers  as  the  material  from  which  shirts  were  to  be 
ordemd  to  be  made  up.  Defendant  did  in  fact  get  the  benefit 
df  the  advertising  which  came  to  it  by  being  able  to  announce 
that  its  material  was  b^g  used  by  so  large  a  manufacturing 
house  as  plaintiff,  aad  featured  the  fact  that  plaintiff  was 
nuJdng  shirts  out  of  ^'  silkendure."  Plaintiff  in  all  respects 
carried  out  its  part  of  the  agreement,  and  its  complete  perr 
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fomxanoe  was  only  prevent'ed  by  defendant's  unqualified 
refusal  to  live  up  to  the  contract^  when  changed  conditions 
made  it*  inadvisable,  in  its  opinion,  so  to  do.  The  testimony* 
of  Phillips  and  the  c(»Tespondence  ol  the  parties  establish  a 
binding  agreement,  becoming  operative  March  6, 1918.  What- 
ever concessions  plaintiiGf  may  have  voluntarily  made  thereafter 
do  not  disturb  or  destroy  the  contract.  The  contract  was 
complete  in  itself,  dear  and  certain  in  its  tenns.  Mere 
indefiniteness  as  to  the  exact  amount  of  goods  which  might 
be  ordered  thereimder  does  not  destroy  the  contract,  where 
such  amount  can  be  admeasured  by  an  agreed  standard  ol 
measurement.  Here  the  standanl  provided  was  plaintifiF's 
needs  for  the  mat^ial  in  sufficient  quantity  to  meet  the  orders 
for  the  manufacture  of  shirts  therefrom,  as  sent  it  by  its 
salesmen.  The  defendant  knew  what  that  standard  was, 
as  it  furnished  the  sets  of  cards  containing  its  samples  of 
quality,  style  and  design  to  be  used  by  those  salesmen  in 
obtainiag  orders  and  it  futniahed  them  for  the  very  purpose 
of  creating  t^e  market  for  the  goods  it  proposed  to  sell'  to 
plaintiff.  As  plaintiff  had  never  before  dealt  with  def aidant 
in  this  particular  material  there  migjtit  have  been  difficulty 
in  proving  the  amount  of  its  damage,  if  the  contract  had  never 
been  performed  even  in  part,  and  if  no  orders  for  goods  had 
ever  been  taken  by  plaintiff's  salesmen.  But  it  is  conceded 
that  plaintiff  did  receive  orders  from  its  salesmen  for  shirts 
made  out  of  this  material,  which  it  was  xmable  to  fulfill 
because  of  defendant's  refusal  to  deliver  the  goods,  and, 
therefore,  its  right  to  recover  some  damages  cannot  be  dia^ 
puted.  What  the  amotmt  of  that  recovery  mi^^t  prop^lj*^  be» 
if  it  is  ultimately  determined  that  plaintiff's  contentions  as 
to  the  existence  of  the*  contract  and  its  breach  are  correct, 
we  are  not  now  called  upon  to  determine.  In  any  evoit, 
upon  this  record,  plaintiff  had  made  out  a  prima  fade  case 
and  the  dismissal  of  the  complaint  was  eiior.  {Ekrenworth 
V.  Stuhmer  &  Co.,  229  N.  Y.  210;  Wood  v.  Duff^iordfm,  2S2 
id.  88;  Wells  v.  Alexandre,  130  id.  642;  Cold  Blast  Transporta- 
Uon  Co.  V.  Kansas  CUty  BoU  &  Nvt  Co.,  114  Fed.  R^.  77; 
Lima  Locomotive  &  Machine  Co.  v.  National  Steel  Castings  Co.^ 
11  L.  R.  A.  [N.  S.)  713;  Scblegel  Mfg.  Co.  v.  Cooper's  Ghie 
Factory,  189  App.  TAv.  843.) 
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It  i&  objected  that  the  contiact  as  proved  did  not  fix  aay 
time  when  deliveiy  was  to  be  made.  The  testimony  shows, 
however,  that  the  orders  to  be  taken  by  plaintiff's  salesmen 
were  for  midsummer  and  fall  delivery,  and  imder  such  con- 
ditions the  delivery  would  have  to  be  made  within  a  reasonable 
tinne.  (Pers.  Prop.  Law,  §  124,  as  added  by  Laws  of  1911, 
diap.  571 .)  The  question  does  not  arise  in  this  case,  however, 
as  tiie  defendant  repudiated  its  obligation  and  refused  to  pro- 
ceed with  the  contract,  even  before  the  date  when  plaintiff's 
right  to  order  goods  \mder  the  contract  terminated. 

Nor  does  the  Statute  of  Frauds  (Pers.  Prop.  Law,  §  85^  as 
added  by  Laws  of  1911,  chap.  571)  apply  in  this  case,  as  it 
was  proven  that  part  of  the  goods  embraced  in  the  contract 
were  delivered  by  defendant  to  x>Iaintiff  and  accepted  and 
paid  for  by  it. 

Tlie  judgment  and  order  appealed  from  will,  therefore, 
be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  events    . 

Clabke,  p.  J.,  LAUom^m,  Smith  and  Greenbaum,  JJ., 
concur. 

Judgmait  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


Carl  E.  Wabd,  Respondent,  Appellant,  v.  John  McVickbr 
Richmond,  Appellant,  Impleaded  with  Richard  Elkins^ 
Respondent,  and  Others,  Defendants. 

First  Department,  November  5,  1920. 

haud  an4  deceit  —  action  based  on  fraudulent  representationa 
inducing  purchaae  of  stock  —  cTidence  —  opinion  of  witness  as  to 
honesty  of  defendants  —  Judgment  for  plaintiff  reversed, 

Aoiiui  to  recover  damages  olaimed  to  have  been  sustained  by  plaintiff  by 
reason  of  the  defendants'  false  and  fraudulent  representations  as  to  a 
certain  oil  company  whereby  the  plaintiff  was  induced  to  buy  oertaiji 
diares  of  stock  thenaf.  Bvidenoe  examiiied,  and  held,  tiiat  a  dismissal 
afl  to  one  of  the  defendants  was  proper  since  no  false  representatioBS  wete 
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proven  to  hare  beea  made  by  him  or  faota  by  reason  of  whioh  be  eonld 
be  beld  liable,  but  tbat  the  liability  of  tbe  other  defendant  vas  propetiy 
submitted  to  the  jmy. 

However,  a  judgment  for  the  plaintiff  against  the  other  defendant  will  be 
reversed  and  a  new  trial  granted  where  the  plaintiff  over  objection  and 
exoeption  was  allowed  to  introduce  the  testimony  of  an  attorney  at  law 
who  while  called  to  testify  to  admssefonA  mibde  by  the  defendants  tending 
to  show  that  they  wecie  parties  to  the  fiaad  waa.  aHowed  to  state  that  he 
ehai^:ed  the  defendants  ^th  A  swindling  o^tation,  altiuragh  th^  olauned 
to  have  acted  in  good  faith,  eto.,  for  such  testimony  was  merely  the  opinion 
of  the  witness  as  to  the  honesty  of  the  defendants,  with  particular  referonee 
to  other  transactions,  and  had  no  bearing  whatever  on  the  plaintiira 
dealing  with  them. 

It  seems,  that  as  the  alleged  fraudiilent  repz^seentations  of  the  other  defandant 
upon  whioh  the  pkunliff  relied  were  contained  in  the  p^ted  pieflpeotaa 
of  the  oorporation,  it  should  be  shown  upon  a  new  trial  whether  the 
plaintiff  actually  read  the  prospectus  before  or  after  he  bought  the  atook. 

Appeal  by  the  defendant,  John  McVicker  Richmond,  from 
that  part  of  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  27th  day  of  November,  1918,  resettling 
and  amending  a  judgment  entered  in  said  clerk's  office  on 
the  21st  day  of  October,  1918,  upon  the  verdict  of  a  juiy, 
and  also  from  an  order  entered  m  said  clerk's  office  on  the 
25th  day  of  October,  1918,.  denying  said  defendant's  motioii 
for  a  new  trial  made  upon  the  minutes. 

Appeal  by  the  plaintiff,  Carl  E.  Ward,  from  that  part  of 
said  judgment  in  favor  of  the  drfendant  Richard  Elkins, 
entered  upon  the  dismissal  of  the  complaint  as  against  said 
defendant  by  direction  of  the  court  at  the  close  of  the  plain- 
tiff's case  after  a  trial  at  the  New  York  Trial  Term. 

Donald  C  Muhleman  [Larkin  &  Perry  and  Thomas  F. 
Dougherty  of  counsel],  for  the  plaintiff. 

William  L.  Flagg  [Edmn  W.  Wittcox  of  counsel],  for  the 
appellant  Richmond. 

Edwin  W.  Willcox,  for  the  respondent  Elkins. 

DOWLINQ,  J.: 

This  action  was  brought  against  defendants  for  damages 
claimed  to  have  been  sustained  by  plaintiff  by  rtaaon  of  their 
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false  aad  fraudulent  r^resentations  as  to  the  United  States 
Consolidated  Oil  Company,  whereby  plaintiff  was  induced 
to  pay  the  smn  of  $6,750  for  1,500  shares  of  stock  thereof. 

As  to  the  defendant  Elkins,  I  am  of  the  opinion  that  the 
dismissal  of  the  complaint  was  proper,  since  no  false  repre- 
sentations whatever  wero  proven  to  have  been  noiade  by  him, 
nor  wei^  any  facts  shown  by  reason  of  \i^iich  he  could  be  held 
liable  in  this  action. 

As  to  the  def^idant  Richmond,  the  record  presents  proof 
whJkdi  justified  the  submission  to  the  jtuy  of  the  question 
of  his  liability.  The  judgment  against  him,  however,  must 
be  reversed  because  of  error  in  admitting  tiie  testimony  of 
the  witness  Lesser.  This  witness,  an  attorney,  represented 
J.  E.  Wilson,  president  of  the  conq)any,  and  after  the  latter's 
death,  acted  for  his  estate.  He  was  called  ostensibly  to 
testify  to  admissions  made  by  defendants  Elkins  and  Rich- 
mond tending  to  show  that  they  were  parties  to  a  fraud 
upon  plaintiff,  that  the  whole  operation  imder  the  Cornell 
process  or  patent  was  a  swindle,  and  that  Wilson  also  had 
be^x  victimized.  Instead  of  thk,  the  witness  testified  that 
Elkins  said  he  went  into  the  matter  in  good  faith,  and  refused 
to  make  any  settlement  with  Wilson  or  his  estate^  and  that 
both  Elkins  and  Richmond  said  that  '^  as  far  as  they  w^re 
concerned,  they  were  entirely  btma  fide  about  it.'*  They  both 
denied  they  wwe  swindlers.  The  real  purpose  of  introducing 
the  t^timony  of  this  witness  was  apparently  to  get  before 
the  jury  his  characterization  of  the  defendants,  and  those 
connected  with  them  in  the  company,  and  his  opinion  as  to 
their  good  UaUx  and  honesty.  There  were  three  interviews 
had  by  the  witness  with  defendants.  At  the  first,  which  was 
atte0[ided  by  Wilson,  the  witness  ''  pointed  out  to  him  [Wilson] 
ih^  dang^  of  the  situation  for  all  of  ihem; "  and  further 
that  ''  the  launching  of  a  coorporatbn  in  New  York  with 
notiiii^  back  of  it>  was  a  very  dangerous  proposition.'^  He 
summarized  the  claimed  situation  of  the  company  and  sud 
that  ''  Wilson  stood  holding  the  bag  there  and  that  Wilson 
must  be  relieved,  and  that  Elkins  and  Richmond  who  had 
gotten  the  money,  were  the  men  to  do  it."  He  further  said: 
"  I  then  pointed  out  to  him  [Elkins]  the  situation  was  a  dangw- 
ous  one  for  all  the  parties  concerned,  that  something  had  to 
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he  done,  that  Wilson  could  no  longer  meet  his  obligations,  that 
he  had  put  it  into  a  shell  of  an  enterprise,  although  I  noight 
say  I  characterized  it  very  much  stronger  than  that.  I  told 
him  it  was  a  swindling  operation  on  the  face  of  it,  and  that 
they  ought  to  t^p  careful  or  the  due  process  of  law  would 
reach  all  of  them,  and  Mr.  Elkins  said  and  Mr.  Richmond 
said,  as  far  as  they  were  concerned,  they  were  entirely  bona 
fide  about  it.  I  said  to  them  or  told  them  that  they  were 
dealing  with  a  man,  Brandt  Walker,  a  notorious  man  in  this 
conmnmity  for  that  sort  of  an  opeiation,  and  that  they  were 
not  selling  oil  or  oil  land,  but  they  were  selling  stock,  and 
the  time  had  arrived  where  men  of  his  standing  and  his 
position  coming  as  he  does  from  a  line  of  the  decent  forebears, 
might  not  be  concerned  in  such  enterprises  and  that  he  must 
help  Mr.  Wilson  or  a  way  would  be  made  to  make  him  help 
Mr.  Wilson.'' 

At  a  second  interview,  with  Elkins  present,  but  not  Rich* 
mond,  the  witness  testified  that  he  asked  Elkins  what  he 
was  going  to  do  about  the  claim  he  felt  the  Wilson  estate 
had  against  Elkins  (Wilson  now  being  dead)  on  the  moneys 
owing  to  Wilson,  that  had  either  been  paid  to  Elkins  directly 
or  through  Richmond.  Witness  said  the  situation  referred 
to  sums  of  $15,000,  $7,500  and  $3,000  and  that  it  must  be 
'^  straightened  out ; "  that  Elkins  must ''  shoulder  this  business.'' 
At  a  third  interview,  at  which  both  Elkins  and  Richmond 
were  present,  witness  testified  that  he  ''  got  heated; "  that 
he  told  them  they  '^  were  a  pack  of  swindlers  and  something 
oiight  to  be  done;  '^  '^  there  must  be  a  settlement  of  these 
affairs.  He  must  give  up  this  money,  they  must  refund  the 
$7,500  that  they  took,  the  $15,000  that  they  took,  and  if 
possible  they  must  straighten  out,  us  out  with  the  Elkins 
C!oal  &  Coke  Company,  that  we  would  give  them  all  the 
stock  they  wanted  and  any  thing  else  that  they  wanted/' 

All  this  testimony  was  received  \mder  objection  and  excep- 
tion. Motions  to  strike  it  out  r^eatedly  nuuie  were  denied. 
The  court's  attention  was  called  to  the  fact  that  there  were 
no  admissions  by  defendants  being  proved;  that  what  was 
going  in  the  record  was  the  opinion  of  the  witness  as  to  the 
good  faith  and  honesty  of  defendants'  general  dealings,  with 
particular  reference  to  their  transactions  with  Wilson,  and 

Digitized  by  VjOOQIC 


Ward  v.  Richmond.  731 

App.  Div.]  First  Department,  November,  1920. 

that  had  no  bearing  whatever  on  plaintiff's  dealings  with 
them.  All  the  objections  made  were  overruled  and  the  motions 
denied.  When  the  motion  was  made  to  strike  out  the  most 
damaging  testimony  of  all  in  which  the  witness  chatacterized 
the  enteiprise  as  a  swindling  operation  on  the  face  of  it,  the 
following  ensued:  ''Mr.  Osborne:  I  move  to  strike  it  all 
out.  The  Court:  I  will  allow  it  to  stand,  Mr.  Osborne, 
for  what  it  may  be  worth.  Mr.  Osborne:  I  respectfully 
except,  for  this  reason:  There  is  no  admission  here  on  the 
part  of  EDdns  or  Richmond,  they  both  said  in  response  to 
his  charge,  *  We  went  into  this  in  good  faith.'  The  Court: 
Then  you  have  got  the  benefit  of  that,  and  the  jury  will  be 
properly  told  as  to  that." 

Despite  this  nothing  was  said  in  his  charge  to  the  jury  by 
the  learned  trial  court  as  to  the  extent  to  which  the  testi- 
mony of  this  witness  was  relevant  or  weighty.  I  am  of  the 
opinion  that  in  view  of  this  witness  being  an  attorney  and  a 
former  member  of  Congrees,  his  testimony  characterizing  the 
whole  'operation  as  a  swindling  one,  and  his  professional 
opinion  as  to  defendants'  liability  therefor  must  have  Q&nied 
weight  with  the  jury,  and  its  receipt  was  so  prejudicial  to 
defendant  Richmond  that  it  calls  for  the  reversal  of  the 
judgment  against  him  and  the  granting  of  a  new  trial. 

In  view  of  the  fact  that  the  case  must  be  tried  again,  it 
Doay  be  well  to  call  attention  to  the  fact  that  the  recovery 
against  Richmond,  upon  the  present  record,  must  rest  upon 
the  falsity  of  the  representations  contained  in  the  prosi>ectus 
issued  by  the  company  and  claimed  to  have  been  prepared 
by  Richmond,  of  which  preparation  confirmation  is  sought 
in  the  letter  in  evidence  from  Richmond  to  Walker.  None 
of  these  representations  is  claimed  by  plaintiff  to  have  been 
made  to  him  orally.  Plaintiff  testified  that  he  saw  these 
prospectuses,  and  that  some  were  laid  upon  his  desk,  but 
he  never  discussed  them  with  Elkins  or  Richmond.  He 
further  testified  that  he  relied  upon  the  representations  con- 
tained therein,  when  interrogated  as  to  each  one  specifically. 
But  he  nowhere  testifies  that  he  saw,  read  or  received  the 
prospectus  before  he  bought  the  stock  frcnn  defendants.  The 
questions  put  to  him  seem  to  indicate  that  counsel  on  both 
sides  assumed  he  had  received  the  prospectus  before  he.bought 
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the  stocky  but  as  the  representations  clauned  to  have  been 
relied  on  and  proven  to  be  false,  w^re  contained  in  the  printed 
prospectus,  it  would  be  well  upon  a  new  trial  to  establish 
the  £act  as  to  when  plaintiff  actually  read  the  prospectus, 
whether  before  or  af t«r  he  parted  with  his  nu>ney  for  the 
stock. 

The  judgment  appealed  from  in  so  far  as  it  dismisses  the 
complaint  as  to  the  d^endant  Elkins  will  be  affirmed,  with 
costs  to  him  as  against  the  plaintiff;  in  so  far  as  it  awards 
judgment  against  the  defendant  Ridmiond  it  will  be  reversed 
and  a  new  trial  granted,  with  costs  to  said  appellant  to  abide 
the  event. 

Clabee,  p.  J.,  Laughun,  Smith  and  Page,  JJ.,  concur. 

Judgment  m  so  far  as  it  daamiflSas  oomidaint  as  to  defendant 
Elkins  affirmed,  with  costs  to  him  as  against  plaintiff;  in  so 
far  as  it  awards  judgment  against  defendant  Richmond, 
reversed  and  new  trial  granted,  with  costs  to  said  appellant 
to  abide  event.    Settle  order  on  notice. 


Luther  Mabtin,  Appellant,  v.  Charles  W.  Morse,  Impleaded 
with  Kerner  Easton,  as  Receiver  of  the  Minneajpolis 
Steamship  Company,  Inc.,  and  Others,  Defendants. 

The  Equitable  Trust  Company  of  New  York, 
Respondent. 

First  Department,  November  5, 1920. 

Baoeivers  —  direction  that  receiver  deposit  funds  with  designated 
trust  company  —  when  claimant  to  funds,  not  party  to  action, 
not  entitled  to  possession  thereof  without  notice  to  interested 
parties. 

Wheie  in  a  sait  for  an  aoooimttng  as  to  mosi^ys  reodved  from  certain  cor- 
porationa  by  the  defendants,  and  also  for  an  in^nption  feetraining  the 
transfer  of  oertain  property  and  the  perfonnanoe  of  certain  acts,  the  court 
has  appointed  a  reoeiver  pendente  Ute  to  take  and  receive  all  moneys  and 
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prapGFty  due  to  some  of  the  defendants  from  any  and  all  persons  and 
sonroes  vfaatsoever,  with  the  nenal  powers  of  suoh  reeeiver,  and  said 
leoeiver  pUrsHAnt  to  the  direetion  of  Uie  oourt  deposited  all  sums  received 
by  him  with  a  oertain  designated  trust  oompany  subject  to  the  order  of 
the  court,  it  was  error  for  the  Special  Term  to  summarily  direct  certain 
of  said  moneys  to  be  paid  over  to  another  trust  company  which  is  not  a 
party  to  the  action,  without  notice  of  the  appUoation  being  given  to  any 
penRMi  oldier  than  the  leeeiver. 

Appbal  by  the  pkintiif,  lAither  Martin,  from  an  order  of 
ihe  Siqxremd  Court,  msde  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  dierk  of  ihe  coionty  of  New  York 
on  the  22d  day  of  June,  1920,  directing  the  receiver  her^  to 
pay  to  the  Equitable  Trust  C!ompany  of  New  York  the  sum 
of  924,750,  with  interest  eazned,  aftw  deducting  therefrom 
the  stun  of  $3,000  which  latter  sum  was  to  be  held  by  the 
receivi^  as  a  fimd  from  which  to  pay  whatever  commissions, 
services  and  disbursements  may  be  allowed  by  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
2d  day  of  July,  1920,  in  so  far  as  said  order  denies  plaintiff's 
motion  to  vacate  the  order  heretofore  made* 

BuUowa  &  BtiUovxiy  attorneys  [Lawrence  E.  Brown  of  counsel], 
for  the  appellant. 

Mwrayj  Prentiee  A  Howland,  attcnmeys  [Charles  P.  Hawland 
of  counsel],  for  the  iBspondents. 

E.  E\  Bakbmnj  attorn^  ^rcmk  V.  Borne  of  counsel],  for  the 
iweoiver* 

DOWLING,  J.: 

The  only  question  involved  in  this  appeal  is  whether  notice 
was  required  to  be  given  of  the  appUcation  to  any  person 
other  than  the  receiver.  The  action  was  brought  against 
Charles  W.  Morse  and  others  for  an  accotmting  of  the  moneys 
received  from  the  operation  of  the  steamship  Minneapolis 
or  from  the  defendant  Minneapolis  Steamship  Company, 
Inc.,  by  the  defendants  Steamship  Operating  Company,  Inc., 
United  States  Steamship  Company,  Charles  W.  Morse,  Bmr 
jawA  W'  Mo^se)  Mark  L.  Gilbert  and  Ammcan  Canadiw  Cor- 
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poration.  The  prayer  for  relief  also  included  an  injunction 
restraining  the  transfer  of  certain  property  and  from  doing 
certain  specified  things  during  the  pendency  of  the  action, 
and  that  a  receiver  be  appointed  pending  the  hearing  and 
detennniation  of  the  action,  "  to  take  and  receive  all  moneys 
and  property  due  o^  to  become  due  to  the  defendant  Minne- 
apolis Steamship  Company,  Inc.,  from  any  and  all  persons 
and  somx3es  whatsoever,  with  the  usual  powers  of  such 
receive."  On  August  7,  1919,  on  plaintiff's  motion  upon 
notice  to  all  of  the  defendants  in  this  action,  the  Supreme 
Court  at  Special  Term  appointed  a  receiver  of  the  defendant 
Minneapolis  Steamshq)  Company,  Inc.,  ''  its  stock,  bonds, 
real  and  personal  property,  franchises,  contracts,  things  in 
action  and  effects  of  every  kind  and  nature,  with  the  usual 
powers  and  duties  acoordmg  to  law  and  the  practice  of  this 
court."  The  order  contained  a  direction  to  the  receive  as 
to  the  specific  property  into  the  possession  of  which  he  was 
to  enter.  Upon  appeal  to  this  court  (See  190  App.  Div.  934), 
the  order  was  modified  (January  16, 1920)  so  as  to  read  that 
the  receiver  was  appointed  ^'  of  the  property,  assets  and 
moneys  "  of  the  steamship  company,  "  with  the  usual  powers 
and  duties  according  to  law  and  the  practice  of  this  court." 
The  receiver  was  directed  to  take  possession  of  the  steamship 
Minneapolis  and  the  sum  of  $24,750  in  the  hands  of  the 
defendant  Steamship  Operating  Company  for  the  account  of 
the  defendant  Minneapolis  Steamship  Company,  Inc.,  and 
any  other  moneys  then  in  the  possession  of  the  defendant 
Mmneapolis  Steamship  Company,  Inc.,  or  Steamiship  Operating 
Company  or  which  might  thereafter  come  into  their  poeses- 
sion  arising  out  of  any  transaction  relating  to  said  steamship 
Minneapolis. 

It  was  further  provided  that  said  receiver  deposit  all 
sums  which  might  be  received  by  him  as  such  receiver  in 
the  Empire  Trust  Company,  subject  to  the  order  of  this 
coiuli. 

The  receiver  came  into  possession  of  this  fxmd  of  $24,750," 
which  he  received  only  after  an  order  directing  the  Steamship 
Operating  Company,  Inc.,  to  pay  the  same  to  him  had  beea 
affirmed  by  this  court.     (See  190  App.  Div.  934.) 

The  Equitable  Trust  Company  <rf  New  York  was  not  a 
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party  to  this  action.  Neverthelefis,  it  made  a  motion  entitled 
in  tlxiB  action,  on  notice  to  the  attorneys  for  the  receiver  only, 
and  an  affidavit  setting  forth  its  claim  to  payment  of  the 
amount  in  the  receiver's  hands.  Its  motion  was  granted  and 
the  receiver  was  directed  to  pay  over  to  it  the  amount  in  his 
possession,  to  wit,  the  sum  of  $24,750,  less  $3,000  to  be  held 
by  him  as  a  fund  from  which  to  pay  whatever  commissions, 
services  and  disbursements  might  be  allowed  by  the  court  to 
the  receiver  and  his  counsel  upon  the  final  accounting. 

The  fund  thus  summarily  directed  to  be  paid  over  to  the 
trust  company  came  into  possession  of  the  receiver  as  the 
result  of  the  efforts  of  the  plaintiff  herein,  upon  whose 
initiative  the  receiver  himself  was  appointed.  The  receiver- 
ship was  incidental  to  the  main  relief  asked  for  in  the  com- 
plaint, and  was  part  of  the  prayer  for  relief  therein.  The 
fimd  was  created  as  the  result  of  part  of  the  operations  for 
which  plaintiff  seeks  an  accounting.  All  the  parties  to  this 
action  who  had  appeared  therein  were  intereerted  in  the 
custody  and  proper  disposition  of  this  fund.  Certainly  no 
one  who  was  a  stranger  to  the  litigation  should  be  permitted 
to  gain  possession  of  the  fund  without  notice  to  the  parties 
who  had  appeared  therein,  as  well  as  to  the  plaintiff  through 
whose  vigilance  and  efforts  it  had  been  secured. 

The  order  of  June  22,  1920,  will  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  direct  the 
payment  by  the  receiver  will  be  denied,  with  ten  dollars  costs. 
The  order  of  July  2,  1920,  in  so  far  as  it  denies  the  motion  to 
vacate  the  previous  order  will  be  reversed,  with  ten  dollars 
costs  and  disbursements.  Leave  is  given  to  the  Equitable 
Trust  Company  of  New  York  to  renew  its  motion  for  the 
pajnnent  to  it  by  the  receiver  of  the  simis  in  question,  upon 
the  payment  of  said  costs  and  upon  giving  notice  of  motion 
to  plaintiff  and  to  all  the  defendants  who  have  appeared  in 
this  action. 

Clarke,  P.  J.,  SunrH,  Page  and  Gbeenbaxjm,  JJ.,  concur. 

Order  of  June  22,  1920,  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  to  direct  payment  by  receiver 
denied,  with  ten  dollars  costs;  order  of  July  2,  1930,  so  far 
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as  it  denies  motion  to  vacate  prior  order  reversed,  With  ten 
dollars  costs  and  disburaements,  and  said  motkm  gnmted, 
with  leave  to  respondent,  on  notice  to  plaintiff  and  all  defend- 
ants who  have  appeared,  to  renew  motion  for  payment  by 
receiver,  upon  payment  of  said  costs. 


David  Shulman,  Respondent,  v.  Mitchell  M.  Friedman 
and  Others,  Copartners,  Domg  Business  under  the  Krm 
Name  and  Style  of  Friedman  &  Co.,  Appellants. 

First  Department,  November  5,  1920. 

Depositions  —  examination  of  defendants    before    trial  —  scope    of 

examination. 

In  an  aetion  tot  foroaoh  of  a  oootraet  of  employment  wiiereuader  the  plaia- 
tiff  allegee  he  was  entitled  to  oommiBjaions  on  the  sale  of  oertain  specified 
shares  of  stock  made  by  the  defendant,  an  examination  of  the  defendants 
before  trial  should  be  limited  to  the  sale  of  the  sx>ecified  stock  and  the 
plaintiff  should  not  be  allowed  a  general  examination  as  to  other  sales  of 
stock. 

Appeal  by  the  defendants,  Mitchell  M.  Friedman  and 
others,  copartners,  etc.,  from  an  order  <rf  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  <rf  New  York  on  the  27th  day 
of  August,  1920,  denying  defendants'  motion  to  vacate  an 
order  for  the  examination  of  the  defendants  before  trial,  and 
fixing  the  time  and  place  for  such  examination. 

Walter  E.  Godfrey y  for  the  appellants. 

Charles  J.  Lane^  for  the  respondent.  ... 

DowuNG,  J.: 

The  complaint  herein  sets  forth  the  employment  of  plaintiff 
by  defendants  as  general  manager  of  their  Philadelphia  stock 
brokerage  office,  upon  an  agreed  compensation  of  $40  p^ 
week  and  a  commission  of  fifteen  cents  per  share  of  tfaeprioferred 
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or  commati  stook  sold  at  tiiat  office  by  any  one  teo^loyed 
therein  as  saleslnan,  or  by  the  plamtiff  personally,  for  the 
sale  of  shares  ctf  stock  in  behalf  of  the  defendants,  Aether 
paki  for  in  full  or  in  part  payment,  or  by  way  of  collatei^ 
furnished  by  the  cuKtom^  ot  customers.  It  is  further  l^lleged 
that  in  pursuance  of  the  agreement,  plaintiff  ent^ed  upoai 
im  employment,  and  that  in  compliance  with  the  agreement^ 
there  were  sold  at  the  Fhiladd|diia  office  in  th&  month  of 
January,  1919,  partly  by  salesmen  and  partly  by  plaintiff 
personally,  14,000  shares  of  stock  of  the  Dayton  Oaai  and 
Iron  Railway  Company  to  William  W.  Van  Baum  and  800 
shares  of  the  same  stock  to  J.  DeWolf  Peny ,  wherein  plaintiff's 
eommissions  amonnted  to '  $2,200,  which  sum  has  not  been 
paid,  tlaottgh  demanded. 

The  answer  admits  the  making  cif  a  contract  of  emplojrment 
of  plaintiff  by  defendants  at  the  salary  and  commissions  set 
forth  in  ^e  complaint,  but  denies  that  plaintiff  Was  employed 
as  general  manager,  denies  that  his  duties  were  as  alleged  in 
the  complaint,  and  denies  that  the  commissions  were  to  be 
paid' whether  the  stock  was  paid  for  in  full  or  in  part  payment 
or  by  way  of  coliateml  f umidied  by  the  c^stokneiP  or  cul^mera 
It  admits  that  the  14,800  shares  of  stock  in  question  mdfe 
sold  in  their  behalf,  but  denies  that  they  were  sold  partly  by 
salesmen  and  partly  by  plaintiff  personally  under  the  agree- 
ment and  \t  denies  ^hat  ^y.  ^un^  is  due  to  plaintiff*  The 
answer  further  s^tsiup  as.s^pa£ate.defense3  (1)  m  aqcountiog 
had  between  the  parties  and  payment  of  the  siim  found  due 
thereunder;  (2)  payment  and  satisfaction  imder  an  agreement 
of  settlement. 

The  ofd^  for  examination  in. view  of  th,e  pleadings  is  Ukk 
bmad»  J^.th^ioakittg  o£  th^ Agreement  u^liJie  teimSiCd^jn^ 
by  phdfitiS  i»  eontiOTWted '  in  part,  the  examinatien  shmdd 
be  allowed  as  to  its  terms  and  conditions;  but  as  the  plaintiff 
is  suing  for  the  commissions  due  him  solely  on  the  sale  of  the 
specified  14,800  shares  of  stock  he  should  Hot  be  allowed  the 
general  examination  as  to  other  sales  of  stock  provided  for 
by  ihe.  order,  as  theoe  are  not  relevant  to  a^y  proof  he  is 
eaqujred  to  make  to  establii^  his  case. 

The  older  appealed  from  will  be  reversed,  with  ten  dollars 
Ai*.  Div.— Vol.  CXCIII.        47 
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C06t6  and  disbursements,  and  the  £4>pli(iatioii  granted  to  the 
extent  of  striking  out  from  the  original  order  for  the  examina- 
tion of  the  defendants  herein  all  that  part  thereof  beginning 
with  the  words  "  the  number  of  shares  of  prefetrred  and  oon>- 
toon  stock  of  the  Dayiion  Coal  &  Iron  Railway  Company '' 
and  concluding  with  the  words  "  the  rate  ol  commissk>ii 
plaintiff  was  to  receive  and  the  ambont  remaining  due  to 
plaintiff/'  and  by  substitutixig  m  place  tiieroof  the  following: 
'^'and  also  as  to  how,  when  and  upon  whaA  terms  the  sale 
of  the  14^00  shares  of  Dayton  Coal  &  Iron  Railway  Compa&y 
Mock  to  William  W.  Van  Baum  and  the  sale  of  800  shares 
of  stock  of  the  same  company  to  J.  DeWolf  Penry  were  made 
as  well  as  the  person  cor  persons  by  or  through  whom  sudh 
sales  were  made  or  negotiated;"  the  order  for  examination 
oidierwise  to  ]^emain  as  made. 

Clarke,  P.  J.,  LAUGBtiN,  Sbaite  and  GnBENBA.iw,  JJ., 
concur. 

:  Order  reversed,  with  ten  dollars  posts  and  di^bipi^sementSy 
and  motion  granted  to  the  extent  stated  in  opinion.  Settle 
order  on  notice. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph 
*  PoLETi,  Appellant,  v.  Polett,  Coda  &  REfiiccHi,  Inc., 
Respondent. 

First  Department,  November  5, 1920. 

Corporations  —  mandamus — axaniinatioii  of  books  of  corporation  by 
stockholder  and  direotor — rlgbt  to  adisistaiiiee  of  ^tp^tt  McouataM 
^T"  business  rivals  sot  permitated  to'  bji  present  a*  ,ezain|jB«M6n« 

Ingi^uting  &  writ  cf  manclamuB  aUpt«[iiig  a  dmotor.  mid  stookholder  to' 
inspect  the  books  aad  papers  of  hi?  oorporatioii,  the  9011^  should  not  deny 
tp  the  relator  the  right  to  have  expert  aooountants  lud  tiim  in  the 
examination.'  *   »  ,   . 

But'  where  it  appears  that  upon  a  priox^  examinationv  whieh  iras  t^Itnrtarity 
permitted  by  the  corporation,  the  relator  was  aocxdopioiled  by  offioefa 
and  employees  of  tbie  respondent's  business  .riyql*  the  WT^^  ahou}d  provide 
that  such  hostile  persons  shall  not  be  present  ^t  t^e  examination- 
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'  ■  ApPBAii  by  the  relator,  Joseph  Poleti^  hom  so  mudi  of  an 
carder  ol  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Napxr  York  on  the  3d  day  of  June,  1920,  granting  relator's 
moiidii'  for  a^^nfit  of  xnaadaihua  to  eetamine  the  bboks  of 
atdcinAnt,  radoids  dbd  papers  of  the  defendant,  a  doniestie 
corparation,  asilimita  the  relator  to  a  personal  examinatioii 
of  the  boobs  of  said  corporation  and  denies  relatot  the  ri^ 
to  have  expert  accountants  or  other  strangers  take  part  thOT^> 
and  also  fiom  an  order  emtered  in  said  cl^'s  office  on  the 
16th  day  of  June,  1920,  denying  relator's  motion  for  a  reaiiga* 
nmtiaKMl'fdr  a  modification  of  the  pri^ious  order  dso  asto 
piiovide  for  the  ^xaminMfion  of  the  books  of  said  corporation 
fay  the  relatdr  by  a  certified  pubHe  aoeoimtant  or  other  persoi^ 
to  bo  named  by  the  court. 

:    BamudP:  Franks  for  the  appdlanft. 

'  Oustav  Goadmann  of  counsel  [Charles  ZerhAfitdy  attorney], 
for  tiae  respondent.    . 

DOWUNG,  J.:    : 

..  BeLator  is  a  director  i^,  apd.pw^er  of  one-third  of  th? 
stock  of  the  defcQdant  corporation*  His  right  to  obtain  the 
writ  for  the  examination  of  the  books,  records  and  papers  of 
lfae^  oocpotation^had  been  sufficiently  eatafalidied  by  the  moving 
papers.  The  right  has,  however,  been  limited  by  the  learned 
66\irt  at  SpexJial  Term  by  permitting  the  relator  alone  to 
inake  such  examin^ttion,  and  by  denying  to  him  the  right  to 
haVe  esepert  accountants  or  other  stiangers  take  part  therein. 
As  the  relator  is  not  familiar  with  bookkeeping  methods,  and 
never  kept  books  himself,  an  examination  would  be  valueless 
to  him  if  he  were  required  to  conduct  the  same  without 
assistance  as  he  swears  he  would  be  unable  to  obtain  any 
information  therefrom.  The  limitation  upon  his  right  to 
examine  was  imposed  because  of  the  fact  that  when  relator 
was  voluntarily  given,  by  the  corporation,  an  opportunity 
to  examine  its  books,  he  was  accompanied  not  only  by  an 
accountant,  but  by  the  president  and  the  bookkeeper  of  a 
business  rival  of  defendant.    Whereupon  he  was  denied  the 
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inspection  he  desired.  It  would  be  maDifestly  improper  to 
jEdiow  relator  to  bring  with  him  tiie  representatives  of  rivab 
of  the  defendant  in  the  same  line  of  business,  whose  inspection 
of  the  books  could  easily  be  made  the  means  of  acquiring 
informatian  that  might  be  used  to  impair  defendant's  business. 
On  the  other  hand,  an  examinatioin  of  the  books  woukl  be 
futile,  imless  plaintiff  were  allowed  the  presence  of  an  expert 
accountant  who  could  understand  them  and  inteUigiently  make 
exteacts  therefrom. 

The  order  appealed  from  will,  therefore,  be  modified  by 
striking  out  all  after  the  word  '^  granted,''  and  adding  thereto 
the  following:  ''  And  that  a  peremptory  writ  of  mandamus 
issue  requiring,  and  commanding  Poleti,  Coda  &  Rebecchi, 
Inc.,  a  domestic  corporatian,  to  forth^th  exhibit  to  the 
relator,  Joseph  Poleti,  and  his  accountant^  all  books  of  account, 
records  and  papers  of  said  corporation  of  Poleti,  Coda  & 
Rebecchi,  Inc.,  from  the  1st  day  of  Janxiary,  IdlS,  to  the 
tin?.©  of  such  exhibition,  and  to  permit  them  to  fully  examine 
the  same,  and  to  take  extracts  tberefmm.  Sudi  acoouatant 
shall  be  a  certified  public  accountant;  but  there  shall  not 
be  present  at  such  examination  any  person  connected  in  any 
way  with  the  corporation  of  Mariani  Bros.,  Inc.  (except  the 
relator) ; "  and  as  so  modified  the  order  appealed  from  will  be 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 

Claskb,  p.  J.,  Sbstth,  Paqb  and  QBSEiniAXJif,  JJ.,  ooneun 

Order  of  June  15,  1920,  so  far  as  it  denies  reaiigument 
i^ffirmed;  order  of  June  3, 1920,  modified  as  directed  in  opinion 
and  as  so  modified  affirmed,  with  ten  dollars  costs  and  dist 
bursements  to  appellant. 
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Ebwm  C.  Mulligan,  as  Substituted  Trustee,  etc.,  of  William 
John  Barb,  Deceased,  Appellant,  v.  Bond  ani>  Mortoagb 

GUARANTB£  COMPANY,  R^Spoildailt. 

First  Department»  November  5, 1020. 

Pleadings  —  plaintlfl  not  entitled  to  Judgment  on  pleadings  when 
aUegations  of  complaint  denied  —  facts  admitted  by  defendant's 
motion  for  Judgment  on  pleadings  —  trusts  -~  adult  beneflciarief 
may  waiye  requirement  of  section  268$  of  Code  of  Civil  ft-ocedure 
that  tnutee  give  bond  —  distinction  between  cspieity  to 'sue  and 
cause  of  action  —  distinction  between  lack  of  Jurlsdictloii  and 
etror  in  ezereise  thereof^ 

Where  ia  an  action  by  a  substituted  trustee  for  a  breaob  of  the  defendant's 
guaranty  to  pay  certain  interest  on  securities  belonging  to  the  trust  estate, 
the  defendant's  answer  denies  all  the  material  allegations  of  the  oomplaint, 
tile  plaintiff's  motion  for  judgment  on  the  pleadings  undsr  seoticM  547  of 
the  Code  of  Civil  Ptooeduie  is  psepetiy  deulBd,  bat  en  tfae  defendant's 
motionfor  judgment  on  the  pleadings  every  matflrinl  faot  set  out  in  the 
oomplaint  must  be  deemed  to  be  admitted. 

Although  section  2639  of  the  Code  of  Ciyil  Procedure  requires  a  testamentary 
trustee  appointed  by  the  Surrogatets  Court  to  give  a  bond,  said  provision 
is  n^t  mandatory  and  the  benefleiaries  of  the  trust  estatel,  being  all  adults, 
may  waive  said  requirement  and  consent  that  a  substituted  *  tnurtee  be 
atppdinted  without  giviag  security,  for  no  matter  of  pubSo  itterest  orpolicy 
is  involved. 

The  fact  that  the  Burrogate's  Court  appointed  a  substituted  trustee' without 
requiring  a  bond,  pursuant  to  the  consent  of  the  adult  beneficiaries,  did  not 
affect  the  legal  capacity  of  said  trustee  to  bring  an  action  for  the  liendfit 
of  the  estate. 

There  is  a  distinction  between  onpaoity  to  sue,  wfafeh  is  the  right  to  eome 
into-ooort,  and  aottoiency  of  the  caose  of-  aptioaf  which  is  the  right. to 
relief  in  oourt. 

There  is  a  distinction  between  a  grant  of  jurisdiction  and  a  regulation  of  the 
exercise  of  the  jurisdiction.  The.  jurisdiction  of  the  subject-matter  does 
not  depend  upon  the  correct  exercise  of  the  power  in  the  particular  casii, 
and  if  the  decision  of  the  court  in  the  latter  respect  is  erroneous  the  only 
remedy  is  by  appeal  or  by  direct  implication  to  the  ocurt 

Appeal  by  the  plaintiff,  Edwin  C.  Mulligan,  as  substituted 
trustee,  etc.,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Tenn  and  entered  u\  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  21st  day  of  July, 
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1919,  denying  the  plaintiff's  motion  for  judgment  on  the 
pleading?  and  granting  defendant's  motion  for  judgment  on 
the  pleadings  and  directing  judgment  in  favor  of  idxe  defendant 
dismissing  the  complaint. 

Edwin  C.  Mulligan,  for  the  appellant. 

Lynn  C  Norris  of  counsel  [Edward  M,  Peny,  attorney], 
for  the  respondent. 

Page,  J.:  .  c 

.  The  plaintiff  is  the  substituted  trustee  under  the  last  will 
and  teetament  of  William  John  Barr,  deceased.  Among  the 
assets  of  the  estate  in  his  hands  are  iour  certain  bonds  apd 
mortgages,  the  payment  of  interest  on  which  at  one-half  of 
one  per  cent  less  than  the  rate  specified  therein  and  the  pay- 
ment of  the  principal  sum  secured  thereby,  was  guaranteed 
by  the  defendant  to  the  {daintiff's  predecessor  and  all.  sub- 
sequent owners  and  holdeiB  of  said  bonds  and  mortgages 
by  certain  guarantee  policies  in  which  the  owner  and  holder 
of  the  said  bonds  and  mortgages  agreed  to  permit  the  defend* 
ant  to  collect  all  interest  and  principal  of  said  bonds  and  to 
jtefiain  frcnn  collecting  any  part  thereof  except  through  the 
defendant.  J  1 

On  July  1,  1918,  interest  to  the  amount  of  $197.  beoame 
due  upon  three  of  the  said  bonds  and  plaintiff  demanded 
payment  thereof  and  the  defendant  refused.  This  isiction  was 
broiight  to  recover  such  interest.  The  complaint, sets  forth 
the  will  of  William  John  Barr,  a  copy  of  which  is  thereto 
imnexed;  the  appointment  and  qualification  of  Charles  H» 
Beckett  as  executor  and  trustee  under  said  will;  the  assipi- 
ment  to  Beckett  of  four  certain  bonds  and  mortgages;  tiie 
issuance  by  the  defendant  of  the  guarantee  policies;  the  death 
of  Beckett,  and  that  on  March  1,  1918,  his  executors  filed  an 
account  of  his  proceedings  as  testamentary  trustee,  togetfaier 
with  their  petition  thereon;  that  Abbie  V.  Barr  is  the  widow 
imd  William  H.  Barr  and  Eleanor  Barr  are  the  children  of 
William  J.  Barr,  deceased,  and  are  his  only  heirs  at  law  and 
next  of  kin,  and  are  the  only  persons  interested^  contingently 
or  otherwise,  in  his  estate  or  under  or  pursuant  to  the  terlns 
and  provisions  of  his  last  will  and  testament,  and  that  ihdy 
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were  at  «A  .tim^e  therei!n«£ter  meationad  of  full  4ge  and  sound 
mindrfiAd  legally  eapable  of  ooatraeting  f or  thnnselves;  that 
AbbioiV.  B«;r/WiUiam  BL  Barr  and  BUeanor  Bair  filed  in  said 
tiTQieeeding  their  duly  acknowledged  oonsents  to  the  ai^int- 
ment  of  plaintiff  as  substituted  trustee  and  requested  and 
oods^ted  tbM  he  be  not  requktid  to  give  bond,  eeourity  or 
jindtftaking:.  Su«h  pirdoee(£iiga  weM  had  that  on  April  15, 
Vil$i,  a  deoiw,  of  the.  Surrogate's  Court  wM  duly  made  and 
fut^sml;  '9f  cppy : of.  which  is  annexed  to  the. ooi^pbunty  whiph 
amemg  other  things  provided: 

.  /'Apd  all  of  the  parties  in  interest  being  of  fuU  age  and 
having  consented  in.  wiitio^  to  su^h  ai^ointment,  and  having 
duly  wwved  the  lequii^efnent  <>f  any  bond  or  security  from  hinx^, 
by  instrument  in  writing  duly  filed  herein^  it  is  further 
:  '^  Ordered,  ad^dged  and  decreed;  that  Eldwiif  C.  Mulligan 
b&  apd  h0  hereby  is  substituted  as  the  trustee  of  and  under 
tb4  la0t' Will  and  Testament  of  William  Jolm  Barr,  deceased^ 
in  place ludd  stead  of  said  Charles  H.  Beckett  (now  deceased)/- 

Every  matenal  allegation  of  the  compkunt  is  denied  by  the 
aniswer*  The  plaintiff's  motion  for  judgment  in  his  favc^ 
wasy  l^eacef ore,  properly  daoiied*  The  defendant  by  moving  for 
judgment  m  Hxb  pleadings  under  secti(m  547  of  the  Code^  for 
the  purposes  of  the  motion,  admits  every  material  fact  set 
out  Jin  the .  complaint.  {(Hark  v.  Levy,  130  App.  Div<  3$9;i 
3»2.):  • 

The  de^dant  contends  that  the  requirement  of  sectiop 
^639  (^  the  Code  of  :Civil  Ftocedure  is  mandatory  and  cannot 
be[  waived;  that  the  d^ect  is  such  that  the  sufficiency  of  the 
deer^  of  the  Surrogate's  Court  can  be  inquired  into  collater- 
ally, and  ^t  the  plaintiff,  having'  been  appointed  a  -subr 
.«titiited  tru§t^e,  without  being  requiiied  to  give  a  bond,  has 
not  legally  Qaipaciiy  to.  soq.  In  the  staet^ment  that  the  plaintiff 
ha&  not  legal  capacity  to  sue  the  defendant's  counsel  has 
failed,  to  distinguish  between  capacity  to  sue  ead  sufficiepqy 
of  tho  cause  of  action.  '^  There  is  a  difference  between  capacity 
to  Blue,  whic]|i'is  the. right  to  come  into  court,  and  a  cause  of 
action,  which  is  the  right  to  relief  in  court.  Incapacity  tp 
sue  exists  when  there  lis  some  legal  disability,  i^uch  a3  infancy 
or. lunacy  or  a  want  of  .tijble  in  the  plaintiff  to. the  character  in 
whii*  he^  ^es,"    {Ward  y.  Pebrie,  157  N.  Y,  301,.  311.)    The 
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plaintiff  was  duly  appointed  Bubstituted  trustee  and  has  capao* 
ity  to  sue  as  such.  The  contention  that  he  cannot  recover  in 
this  action  because  he  has  not  given  the  required  bond,  goes 
to  the  sufficiency  of  the  faets  stated  to  constitute  a  caine  of 
action. 

So  far  as  mat^ial  to  this  case,  seotion  2639  provides: 
'*  Whenever  *  *  *  bjr  an  ordw  of  the  Surrogate's  Court, 
a  trustee  is  appointed^  ♦  *  *  who  is  required  to  hold, 
liianage,  or  invest  any  mone/y,  securities  or  i«operty  wbI  at 
personal  for  the* benefit  of  another,  mtSk  trustee  *  ♦  ♦ 
before  receiving  any  such  property  into  his  possession  or  con- 
trol shall  *  *  *  execute  to  the  People  of  the  State  of 
•New  York,  in  the  usual  form,  a  bond  with  sufficient  surety  or 
sureties  in  an  amount  to  be  fixed  by  the  surrogate," 
•  The  defendant  argues  that  the  failure  to  require  the  bond 
from  the  substituted  truirtee  is  a  jurisdictional  defect.  In 
this  contention  the  learned  counsel  for  the  defendant  has 
JFailed  to  distinguish  between  the  grant  of  jurisdiction,  and  a 
regulation  of  the  exercise  of  the  jurisdiction.  Jmisdiction 
of  the  subject-matteir  is  power  lawfully  conferred  to  adjudgie 
concerning  the  general  question  involved;  it  is  power  to  act 
upon  the  general  abstract  question  and  to  decide  whether 
particular  facts  call  for  the  exercise  of  that  power.  The 
jtirisdiction  of  the  subject-matter  does  not  depend  upon  the 
correct  exercise  of  the  power  in  the  particular  case.  If  the 
decision  of  the  court  is  erroneous,  if  it  proceeds  irr^ularly, 
withm  the  general  abstract  question,  the  remedy  is  by  appeal, 
or  by  application  to  the  court  directly  in  the  matter.  No 
matter  how  erroneous  may  have  been  the  judgment  of  the 
court  upon  the  particular  facts,  if  the  subjeclr-matter  was 
within  its  jurisdiction,  it  is  binding  until  it  is  reversed  or  set 
aside.     (PteW  v.  C/trontA;,  190  App.  Div.  601,  503.) 

'the  procfeedmg  in  the  Surrogate's  Court  was  an  accoimtmg 
of  the  executors  of  a  deceased  testamentary  trustee  and  the 
appointment  of  a  substituted  trustee,  which  was  within  the 
express  jurisdiction  bf  that  court.  (Code  Civ.  Proc.  §  2510.) 
ITiere  can,  therefore,  be  no  question  but  that  the  court  had 
Jurisdiction  of  the  subject-matter.  It  appears  from  the 
admitted  facts  that  the  persons  who  were  parties  to  the  pro- 
ceeding were  the  only  ones  interested  contingently  or  otherwise 
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in  the  estate  of  William  John  Barr,  deceased.  The  court, 
therefore,  had  jurisdiction  oi  the  parties.  The  court  had 
power  to  act,  to  appoint  the  substituted  trustee.  The  require- 
ment for  a  bond  to  be  given  is,  therefore,  a  regulation  for  the 
exercise  of  the  power.  If  the  dispensing  with  the  bond  was 
erroneous,  the  court  did  not  lo^  jurisdiction  of  either  the 
subject-matter  or  the  parties,  and  the  remedy  would  be  either 
an  appUcation  to  the  court  that  made  the  order  to  correct  the 
error,  or  an  appeal  I^Kerefrom  to  this  court. 

In  our  opinion  there  was  no  error  committed.  The  require- 
ment of  a  bond  from  a  trustee  appointed  by  the  coiurt,  who  is 
to  receive,  money  or  property,  is  to  insure  the  beneficiaries 
and  parties  interested  in  the  fund  to  be  administered  against 
loss  through  a  depletion  of  the  fund  by  misfeasance  or 
malfeasance. 

It  is  a  matter  that  concerns  only  those  who  have  a  present 
or  expectant  interest  iq  the  fund.  There  is  no  public  inter^ 
or  public  iwlicy  to  be  served.  It  is  well  settled  that  any 
person  who  is  of  full  age  and  competent  can  waive  a  right 
intended  for  his  benefit,  whether  it  be  contractual,  statutory 
or  constitutional,  if  it  can  be  relinquished  without  detriment 
to  the  community  at  large,  or  in  other  words,  without  con- 
travening public  policy.  Therefore,  where  all  the  parties  in 
interest,  being  of  full  age  and  competent,  have  consulted  in 
writing  to  the  appointment  of  the  substituted  trustee,  and 
have  expressly  in  writing  requested  and  consented  that  he  be 
not  required  to  give  the  bond,  the  surrogate  could  properly 
dispense  with  the  bond. 

The  order  in  so  far  as  it  grants  the  defendant's  motion  for 
judgment  should  be  reversed  and  the  motion  denied,  and  in 
80  iflor  as  it  doiies  plaintiff's  motion  diouM  be  affirmed,  without 
ooste  to  eiihet  party. 

Ci-ABKB,  P.  J.,  LAtTQHLm,  DowuNG  and  Sbctth,  JJ.,  concur. 

Order  so  far  as  it  grants  defendant's  motion  reversed  and 
said  motion  denied;  in  so  far  as  it  denies  plaintiff's  motion  for 
judgment  on  the  pleadings,  affirmed,  witiiout  costs  to  either 
party. 
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The  People  op  the  State  op  New  York  ex  rel.  The  Brook- 
lyn City  Railroad  Company,  Relator,  v.  Lewis  Nixon, 
Composing  and  Constituting  the  Public  Service  Commission 
of  the  State  of  New  York  for  the  First  District,  The  Public 
Service  Commission  of  the  State  op  New  York  por  the 
First  District,  and  The  City  of  New  York,  Respondents. 

First  Department,  November  10,  1920. 

Street  railways  —  right  of  Brooklyn  City  Railroad  Company  to 
charge  two  fares  on  Flatbosh  avenue  line  in  city  of  New  York 
—  lease  of  said  railroad  lines  and  reduction  of  fare  by  lessee  — 
return  of  railroad  to  lessor  on  Insolvei^sy  of  lessee  —  eonsents 
of  municipal  authorities  construed. 

Ab.  the  extensions  of  the  franchises  of  the  Brooklyn  City  Raiboad  Com- 
pany, granted  in  1890,  1892  and  1894,  for  the  operation  of  its  lines  over 
Platbush  avenue  to  the  boundary  line  between  the  former  towns  of  Flat- 
bush  and  Platlands,  and  to  the  Kings  highway  and  to  Jamaica  Bay,  con- 
tained no  ^ecifie  provision  in  regard  to  the  rates  of  fare  to  be  oharged, 
but  c^y  prpyided  thaA  the  local  eonaents  were  given  upon  the  eziNreBB 
condition  tb^t  the  statutes  then  in  force  shall  be  complied  ^th  by  said 
railroad  company,  which  enactments  as  amended  are  now  embodied  in 
.  section  181  of  the  Railroad  Law,  and  as  under  said  extensions  said  railroad 
company  collected  two  fares,  one  in  the  city  of  Brooklyn  and  one  in  the 
towns  of  Flatbush  and   Fiatlands,  until  it  leased  ite  railroad  to  the 

.  Brooklyn  Heights  Railroad  Company,  it  was  ei7or.f6r  the  Pttblio  Service 
Commission  to  determine  that  the  Brooklyn  City  Raalpoad  Company, 
having  regained  possession  of  its  lines  after  the  insolveney  of  its  lessee,  is 
not  entitled  to  charge  more  than  a  single  fare  for  a  continuous  ride  on 
its  lines  in  the  present  city  of  New  York,  even  though  the  lessee  of  said 
company  during  the  time  it  operated  said  tines  voluntarily  reduced  the 
rate  to  a  single  fare. 

The  snbsequent  annexation  of  flal^ush  and  Fladands  to  the  mty  of  Brook- 
lyn did  not  alter  said  franchise  rights  nor  did  the  eoQ0oli<|atian  of  &t>ok- 
lyn  with  the  city  of  New  York  impose  upon  the  Brooklyn  City  Railroad 
Company  any  obligations  or  requirements  from  whkh  ft  was  ihen  free. 

Consents  of  the  municipal  authorities  examined,  and  held,  that  an  exten- 
sipn  of  its  lines  by  said  Bsooklyn  City  Railroad  Company  was  neither  to 
affect  the  rate  of  fare  theretofore  authorised  nor  to  give  the  right  beoausc  • 
of  said  extension  to  exact  any  increase  in  fare. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  24th  day  of  November,  1919,  directed  to  Lewis  Nixon, 
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compoang  and  oonstituting  the  Public  Service  Commission  of 
the  State  of  New  York  for  the  First  District,  and  another, 
eommanding  them  to  certify  and  return  to  the  office  of  the 
eleork  of  the  county  of  New  York  all  and  singular  their  pro- 
ceedings had  relative  to  the  fixing  of  the  fare  on  the  Flatbush 
Avenue  line  of  the  Brooklyn  City  Railroad  Company,  and  in 
the  matter  of  the  hearing  as  to  liie  manner  in  which  the  lines 
of  said  company  are  operated. 

The  city  of  New  York  was  permitted  to  intervene  and  was 
made  a  party  defendant  herein  by  an  order  of  the  Supreme 
Court  made  at  the  New  York  Special  Term  and  bearing  date 
the  4th  day  of  December,  1019. 

William  N.  Dykman  of  counsel  [CuUen  &  Dykmauy 
attorneys],  for  the  relators. 

Terence  Farley  of  counsel  [John  A.  MuUen  with  him  on  the 
hrkil,  for  the  reqpond^it  The  Public  Service  Commission. 

WiUard  S.  AUen  of  coimsel  [Edgar  J.  KoMer  and  Herbert  S. 
WortMey  with  him  on  the  brief;  John  P.  O^Brien,  Corporation 
Counsel],  for  the  City  of  New  York. 

Page,  J.: 

The  Brooklyn  City  Railroad  Compasiy,  on  December  19^ 
1853,  was  granted  fnmchises  to  construct  and  operate  a  doublef 
track  railroad  along  and  upon  certain  streets  and  avenues 
conunencing  at  the  termination  of  Fulton  street  at  or  noatt 
Fulton  ferry  amcmg  which  was:  "4.  Upon  Fulton  Street^ 
Fulton  Avenue  and  Flatbush  Avenue,  when  graded>  to  the 
City  Line."  This  grant  provided  that  the  rate  of  fare  for 
each  passenger,  and  the  license  fee  tor  eadx  car  should  be  upon 
the  respective  lines:  ''  4.  Flatbush  Avenue  route,  fare  not  to 
exceed  five  cents;  lioeMe  fee,  twenty  dollars."  On  March  17, 
1860,  the  local  authorities  of  the  town  of  Flatbush  and  the 
Flatbush  Plank  Road  Company  granted  the  right  to  the 
Brooklyn  Cily  Railroad  Company  to  construct  and  operate 
a  railroad  from  the  city  line  to  Yemon  avenue,  and  the  said 
company  agreed  not  to  charge  a  fare  in  excess  of  five  cents 
each  way  on  that  part  of  their  road  lying  in  the  town  of  Flat- 
bush. On  November  21,  1890,  a  further  right  was  granted 
to  said  company  to  extend  its  tracks  |n  the  town  of  Flatbush 
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from  its  then  terminus  at  Vernon  avenue  to  the  boundary  line 
between  the  towns  of  Flatbush  and  Flatlands.  On  the  21st 
day  of  March,  1892,  consent  was  given  by  the  town  board  of 
Flatlands  for  the  said  company  to  extend  its  railroad  from  the 
boundary  line  between  the  towns  of  Flatbush  and  Flatlands  to 
the  Kings  highway.  On  May  1,  18d4,  the  commissioners  of 
highways  of  the  town  of  Flatlands  granted  the  said  company  the 
right  to  extend  its  line  to  Jamaica  Bay.  The  town  of  Flatbush 
was  annexed  to  the  city  of  Brooklyn  in  1891,  and  the  town  of 
Flatlands  was  annexed  to  the  city  of  Brooklyn  in  1896.  (See 
Laws  of  1894,  chap.  356;  Laws  of  1894,  chap.  450,  as  amd.  by 
Laws  of  1895,  chap.  313.)  The  city  of  Brooklyn  was  merged 
with  the  city  of  New  York  on  January  1, 1898.  (See  Greater 
New  York  Charter  [Laws  of  1897,  chap.  378],  §§  1, 1611  et  seq.) 
The  second  grant  by  the  town  of  Flatbush  and  the  first  grant  by 
the  town  of  Flatlands  contained  no  specific  provision  in  r^ard 
to  rates  of  fare  to  be  charged,  but  they  contained  the  following 
clause: ''  This  consent  is  given  upon  the  express  condition  that 
the  mandatory  provisions  of  Chapter  252  of  the  Laws  of  1884^ 
pertinent  thereto,  and  acts  amendatory  thereof,  shall  be 
complied  with  by  said  Brooklyn  City  Railroad  Company." 
The  second  consent  to  the  extension  of  its  line  in  the  town  of 
Flatlands  was  upon  the  express  conditbn  that  all  the  pro- 
visions of  chapter  565  of  the  Laws  of  1890  and  the  acts  amenda- 
tory thereof  applicable  thereto  should  be  complied  with. 
At  that  time  chapter  565  of  the  Laws  of  1890,  being  the  former 
Railroad  Law  (Gen.  Laws,  chap.  89),  bad  been  amended  and 
in  part  superseded,  and  section  101,  relating  to  fares,  had  been 
re-enacted  and  amended  by  chapter  676  of  the  Laws  of  1892. 
These  enactments  have  been  extended  somewhat  by  amend- 
ment (Laws  of  1897,  chap.  688)  and  the  existing  law  will  be 
found  in  section  181  of  the  Railroad  Law  (Consol.  Laws, 
chap,  49;  Laws  of  1910,  chap.  481). 

On  the  Flatbush  avenue  line  the  Brooklyn  City  Railroad 
Company  collected  two  fares,  one  in  the  city  of  Brooklyn  and 
one  in  Uie  towns  of  Flatbush  and  Flatlands  from  1860  until  it 
leased  its  railroads  to  the  Brooklyn  Heights  Railroad  Com- 
pany in  1893.  In  1896  the  Brooklyn  Heights  Raiht)ad  Cot- 
pany  reduced  the  fares  to  five  cents  for  a  continuous  trip  over 
the  entire  line.    In  1907  the  Public  Service  Commissions  Law 
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was  passed  (Laws  of  1907,  chap.  429) ,  and  in  1910  that  act 
was  re-enacted  and  amended  (ConsoL  Laws^  chap.  48;  Lawd 
of  1910,  chap.  480) . '  Pursuant  to  the  provisions  of  this  statute 
the  Brooklyn  Heists  Raihoad  Ck)mpany  filed  with  the  Public 
Service  Conmxission  of  the  First  District  a  ''  local  and  joint 
passenger  tariff ''  effective  June  1,  1914,  wherein  a  five^c^it 
fare  was  provided  for  on  the  Flatbush  avenue  line.  The 
Brooklyn  Heights  Railroad  Company  was  placed  in  the  hands 
of  a  receiver  in  or  about  July,  1919,  and  on  October  1,  1919, 
default  was  made  in  the  payment  of  the  installment  of  r&nt  due 
on  that  day  and  thereupon  the  Brooklyn  City  Railroad  Com-^ 
pany  demanded  that  the  railroads  embraced  in  the  lease  be 
returned  to  it  for  operation.  By  an  order  made  October  16, 
1919,  the  United  States  District  Court  instructed  the  receiver 
to  refuse  to  adopt  the  lease  and  to  turn  over  the  railroad  in 
question  to  the  Brooklyn  City  Railroad  Company.  In  the 
early  part  of  October,  1919,  the  Brooklyn  City  Railroad  Com- 
pany filed  with  the  Public  Service  Commission  a  local  and 
joint  passmger  tariff  effective  October  9,  1919,  that  provided 
for  two  five-cent  fares  on  the  Flatbush  avenue  line.  After  the 
Brooklyn  City  Railroad  Company  resmned  operations  it 
commenced  collecting  a  second  fare  in  a  portion  of  Hie  city 
that  was  formerly  Flatbush,  and  ceased  to  operate  its  cars 
through  Flatlands,  running  shuttle  cars  from  the  old  line  of 
Flatbush  to  the  terminus.  Complaint  having  been  made  to 
the  Public  Service  Commission  of  the  First  District  against 
the  double  fares  and  the  change  of  cars,  a  hearing  order  was 
made.  On  October  31,  1919,  the  Commission  made  an  order 
directing  through  service  to  be  resumed  on  the  Flatbush 
avenue  line.  The  order  provided  that  it  should  not  prejudice 
the  rights  of  th^  company  to  charge  lawful  fares,  nor  the  rights 
of  the  People  nor  the  ri^ts  of  the  PubUe  Service  Commission  to 
r^ulate  rates  of  fares.  This  order  was  accepted  by  the  rail* 
road  company  and  is  not  involved  in  this  proceeding.  The 
hearings  were  continued  before  the  Commission  and  resulted  in 
an  order  dated  November  19, 1919.  This  order  recites:  "  The 
Commission  being  of  the  opinion  after  said  hearing  that  the 
Brooklyn  City  Railroad  Company  is  at  present  acting  in  viola- 
tion of  law  in  charging  and  collecting  more  than  a  single  fare 
of  five  (6)  cents  for  one  continuous  ride  on  its  Flatbush  Avenue 
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line  in  the  City  of  New  York ''  it  is  "  Ordered  that  the  Brook- 
lyn City  Raihroad  Company  forthwith  comply  with  the  taw 
by  charging  and  collecting  not  more  than  a  single  (axe  of 
five  (5)  cents  from  any  passenger  for  one  continuous  ride  from 
any  point  on  its  Flatbush  Avenue  line  to  any  other  point 
thereon  within  the  limits  of  the  City  of  New  York."  The 
Commission  did  not  purport  to  inquire  into  the  reasonableness 
of  the  rate  or  to  exercise  any  of  its  pow^:s  to  r^ulate  rates. 
The  question  determined  by  it,  and  the  sole  question  before 
us,  is  the  legal  right  of  the  Brooklyn  City  Railroad  Company 
to  change  more  than  one  fivo-cent  fare  for  each  passenger 
carried  by  it  from  any  point  on  its  line  to  any  oth^  point  on 
its  line,  under  existing  franchises,  and  the  effect  thereon  of 
general  l^islative  enactments. 

The  Legislature  has  not  fixed  a  rate  of  fare,  ^ecifically, 
to  be  charged  on  this  road,  nor  has  the  Public  Service  Com- 
mission attempted  to  fix  the  rate  in  the  exercise  of  the  power 
to  regulate  rates  delegated  to  it  by  the  L^islature.  The 
inquiry  was  directed  to  an  alleged  non-compliance  with 
provisions  of  law  into  which  the  Commission  is  empowered  to 
examine  and  make  an  order  that  the  corporation  satisfy  the 
cause  of  the  complaint.  (Pub.  Serv.  Comm.  I^w,  §  45,  subd.  2; 
Id.  §  4S.)  We  are  not  called  upon  to  consid^  either  the  pow^ 
of  the  Legislatiure  or  of  the  Public  Service  Commission  to 
prescribe  another  or  different  rate.  The  question  is  simply, 
is  the  rate  now  charged  a  violation  of  law?  It  is  not  contended 
that  it  was  not  competent  for  the  city  of  Brooklyn  in  1853  to 
annex  to  its  grant  a  condition  that  the  rate  of  fare  on  this 
line  to  the  city  line  should  be  five  cents.  Nor  is  it  contended 
that  the  town  of  Flatbush  in  1860  did  not  have  the  right  to 
prescribe  that  the  company  should  not  charge  more  than  five 
cents  each  way  on  that  part  of  their  line  lying  in  the  town  <rf 
Flatbuah.  A  right  to  chai^  not  to  exceed  a  mi^yin^i^Tn  is 
authority  to  charge  the  maximum.  There  wa^  nothing  to 
affect  the  right  to  the  two  fares  until  the  consent  of  the  town 
of  Flatbush  to  extend  the  line  to  the  boundary  of  Flatbush  in 
1890.  This  consent  was  conditioned  upon  compliance  by  the 
company  with  the  Street  Raibx>ad  Act  (LawB  of  1884,  ehap. 
252) .  Section  13  limits  the  right  of  any  company  incorporated 
under,  or  constructing  and  operating  a  railroad  under,  that  act 
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to  chaise,  and  provides  that  it  shall  not  charge,  more  than  five 
cents  for  one  continuous  ride  from  any  point  to  any  other  point 
within  the  hmits  of  any  incorporate  city  or  village.  It  further 
provides  that  this  section  shall  not  apply  to  any  part  of  $^f 
road  heretofore  constructed  and  now  in  operation,  unless  such 
Company  shall  acquire  tilie  right  to  ext^id  such  road,  in  -which 
event  its  rate  of  fare  shall  not  exceed  its  authoriised  rates 
prior  to  such  extension. 

Likewise  the  acts  of  1890  and  1892  (Railroad  Law  of  1890» 
§  101,  as  amd.  by  Laws  of  1892,  chap.  676)  excepted  any  part 
of  any  road  Constructed  prior  to  May  6,  1884,  and  then  in 
operation,  unless  an  extension  thereof  should  be  acquired  under 
the  provisions  of  the  act  of  1884  or  under  the  provisions  of 
the  acts  of  1890  and  1892,  in  which  event  the  rate  of  fare 
should  not  exceed  its  authorized  rate  prior  to  such  extension; 
A  similar  exception  is  contained  in  the  amendment  of  1897 
(Laws  of  1897,  chap.  688)  and  in  the  existing  law  (Railroad 
Law  [Laws  of  1910,  chop.  481],  §  181).  There  was,  therefore 
nothing  in  the  statutes  which  would  affect  the  right  of  the 
Brooklyn  City  Railroad  Company  to  charge  the  same  fares 
after,  as  before,  the  extension  in  1890  and  1892.  The  sub- 
sequeirt  annexation  of  Flatbush  and  Flatlands  to  the  city  of 
Brooklyn  did  not  alter  the  frandiise  rights,  nor  did  the  con-^ 
solidation  of  Brooklyn  with  the  city  of  New  York  impose 
upon  the  Brooklyn  City  Railroad  Company  any  obligation  or 
requirement  from  which  it  was  then  free.  (Braffett  v.  Brooklytif 
Q.  C.  &  S.  R.  R.  Co.,  204  N.  Y,  440,  447;  Hogm  v.  Lmg  Island 
R.  R.  Co.,  206  id.  440,  446.) 

In  October,  1913,  the  Brooklyn  City  Raihroad  Company 
obtained  from  the  city  of  New  York  consent  to  extend  its  line 
on  RoebKng  street  and  in  April,  1916,  a  like  consent  to  extend 
its  Ihie  cm  Fresh  Pond  road.  In  these  consents  was  a  pro^ 
vision  that  '^  the  rate  of  fare  for  any  passenger  upon  said* 
railway  shall  not  exceed  five  (5)  cents,  and  the  company  shall 
not  charge  any  passenger  more  than  five  (5)  cents  for  one 
continuous  ride  from  any  point  on  its  road  or  on  any  road,  line  or 
branch  operated  by  it  or  under  its  control,  to  any  other  point 
thereof,  or  any  connecting  branch  thereof  within  the  limits  of 
the  City,  unless  a  rate  of  fare  in  excess  of  five  (5)  cents  may  be 
lawfully  charged  therefor."  r-         t 
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The  learned  counsel  for  the  city  and  the  Public  Service 
Commission  contend  that  these  extensions  of  remote  and  wholly 
disconnected  lines,  by  reason  of  the  provisions  of  the  Railroad 
Law  and  the  language  above  quoted  from  the  city's  consenti 
deprived  the  railroad  company  of  any  right  that  theretofore 
existed  to  charge  more  .than  a  five-cent  fare  on  its  Flatbush 
avenue  line.  They  ignore  the  last  sentence  of  the  consent 
"  unless  a  rate  of  fare  in  excess  of  five  (5)  cents  may  be  lawfully 
charged  therefor  "  and  also  of  the  Raiboad  Law  which  pro- 
vides that  the  limitation  of  fares  to  five  cents  shall  "  not  apply 
to  any  part  of  any  road  constructed  prior  to. May  6, 1884,  and 
then  in  operation,  unless  the  corporation  owning  the  same  shall 
have  acquired  the  right  to  extend  such  road,  or  to  construct 
branches  thereof  *  *  *,  in  whu^  everUits  rate  of  fare  shall 
not  exceed  its  avthonzed  rale.prior  to  sitch  extension J^ 

Thus  it  clearly  appears  that  the  extension  of  a  load  was 
neither  to  affect  the  rate  theretofore  authorized  nor  to  give 
the  right  because  of  such  extension  to  exact  any  increase  of 
fare.  Existing  legal  rates  are  safeguarded.  Therefore,  in  my 
opinion,  these  extensions  have  no  effect  upon  the  right  of  the 
railroad  company  to  charge  the  additional  fare  over  that 
portion  of  its  line  which  extended  beyond  the  limits  of  the 
city  of  Brooklyn  as  it  existed  in  1860. 

It  is  further  contended  that  the  Flatbu^  avenue  line 
having  been  leased  to  the  Brooklyn  Heights  Railroad  Company 
and  that  company  having  reduced  the  fare  to  a  single  fiv^K^ent 
fare  on  the  entire  line,  the  Brooklyn  City  Railroad  Company 
on  the  termination  of  the  lease  could  not  exact  a  greater  fare 
without  the  consent  of  the  Public  Service  Conunission  first 
obtained.  The  Brooklyn  Heights  Company  while  operating 
this  Une  was  required  to  give  free  transfers  from  the  various 
lines  owned  or  operated  by  it  to  points  on  any  other  line  owned 
or  operated  by  it.  It  voluntarily  fixed  a  five-cent  fare  on  ihia 
line.  These  provisions  were  binding  upon  it  so  long  as  it 
controlled  and  operated  the  line.  When,  however,  the  lease 
terminated,  and  the  owner  resumed  possession  it  took  the 
property  with  all  the  rights  and  subject  only  to  the  limitation 
originally  imposed  by  its  franchiae  which  could  in  no  way  be 
limited  by  any  act  or  obligation  of  the  tenant.  The  tenant 
could  not  waive  or  impair  any  right  of  the  landlord. 
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Therefore,  we  hold  that  the  Brooklyn  Oily  Railroad  Com- 
pany in  charging  a  second  fare  on  that  portion  of  the  Flatbush 
avenue  line  beyond  the  limits  of  the  city  line  of  Brooklyn  aai 
it  existed  in  1860  is  within  its  legal  rights. 

The  order  of  the  Public  Service  Comzniaskm  will  be  reversed, 
with  fifty  doUars  costs  and  disbursements. 

Clabx£|  ?•  J.,  LiUGHUN,  Sahth  aod  M£BBfiLL,.JJ.,  concur. 

Writ  sustained  and  order  reversed,  with  fifty  dollars  costs 
and  disbursements. 


August  Kniff£NB£BO,  Respondent,   v.  Lobp  A;  T^TLOfti 

AppaUant.  / 

First  Department,  NovemW  12, 1920. 

Motor  vehielei  —  negligence  —  Joint  tort  feasors  —  action  to> recover 
amount  of  Judgment  paid  hf  plaintiff  in  action  brought  against 
him  for  iMrsonal  injuries  —  aUegations  that  negligence  of  defend- 
ant in  present  action  was  responsible  for  conduct  of  plaintiff 
which  caused  injury  —  Judgment  in  former  action,  hdm  far  con- 
clusive —  complaint  not  stating  cause  of  action. 

Action  to  leeover  the  amount  c^  a  judgment  reooverodageuv^t  the  ph^tiff 
and  paid  by  him  for  personal  injuries  caused  by  an  automobile  driyen  by 
the  present  plaintiff,  in  which  action  the  complaint  against  the  present 
defendant  was  dismissed  by  the  ix>urt  at  trial.  The  plaintiff  seejcs  to 
recover  under  allegations  to  the  effect  that  he  struck  the  plaintiff  in  the 
former  aetaon  by  Teason  of  the  negligence  of  the  present  defendant's 
employee  in  dfiviag  a  truok  of  the  detoidttnt  so  that  thetpiiesent*  plaintiff ; 
in  order  to  avoid  a  collision,  sod  beiag  piaoed  in  a^  position  of  sudden 

.  danger,  was  compelled  to  turn  his  car  upon  the  sidewaUkrwJhi^reby.he 
struck  and  injured  the  plaintiff  in  the  former  action.  The  defendant 
moves  for  judgment  on  the  pleadings  upon  the  theory  that*  thet  judgment 
recovered  against  the  plaintiff  based  upon  his  negligence  is  conclusive, 
and  that  the  compliant  at  most  is  by  one  joint  tort  feasor  to  recover  ov^ 
acainst  the  other. 

HM,  that  the  former  judgment  asainst  the  plaintlff«  wlule  condaslvei  proof 
that  he  was  legally  liable  for  the  injuries  to  the  ph^intiff  in  that  action  so. 
that  he  cannot  be  heard  to  Litigate  that  question  over  again,  the  pleadings 
in  the  present  action  do  not  show  whether  there  has  been  an  adjudication 
as  between  this  plaintiff  and  this  defendant  with  respect  to  the  defend* 
aaf s  liability  over  to  the  plaintiff. 
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The  fact  th»t.tl«re  has  been  a  recoitrBry  a^WHuit  .a  parly  predicated  on  his 
negligenoe  does  not  preclude  a  recovery  by  him  against  a  third  person  who, 
as  between  them,  was  primarily  liable  for  the  injuries  for  which  the  leooy- 
eiy  has  been  had. 

Comphkint  examined,  and  hdd^  that  the. facts,  as  pleaded  leave  no  room  for  a 
elaiBi  or  infersnoe  that  the  plaintiCTis  entitled  to  recover  ovw  by  virtue  of 
any  contractual  obUga4ion  or  prbvaiy  dulgr  on  the  part  of  the  defendant 
or  on  the  theory  that  the  negHgence  on  which  the  recovery  was  had  was 
aiKtooedeni  add  remote  or  wae  not  a  pronmate  caosb  of  the  injuries  to  the 
plaintiff  in  the  other  aetion,  and  hence  that  the  defendant's  motion  to  dis- 
miss the  complaint  should  be  granted  with  leave  to  the  plaintiff  to  plead 
over  on  the  payment  of  costs  so  as  to  plead  definitely  the  nature  of  the 
negligence  adjudicated  againstthim  in  the  former  action. 

Appeal  by  the  defendant,  Loiti  &  Taylor,  from  an  order  of 
iJie  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  May,  1920|  denyius  defendi^t's  motion  for 
judgment  dismissing  the  complaint  on  the  pleadings,  con- 
sisting of  a  cpmplaint,  answer,  and  <Jl^ui7er  to  a  separate 
defense  in  said  answer. 

James  A.  Gray  pf  counsel  {WiOiam  Dike  Beed,  attorneyji  for 
the  appellant. 

Henry  (rtnnane,  for  the  respondent* 

Lattghlin,  J. : 

This  is  an  action  to  recover  the  amount  paid  by  the  plaintiff 
in  satisfaction  of  a  judgment  recovered  against  him  by  one 
Christine  Stock  for  personal  injurios  sustained  I^  her  on 
June  IS,  1917,  Irom  being  sjbruek  and  run  over,  while  on  Main 
steeet  at  Dobbs  Ferry,  by  the  plaintiffs  Ford  Car,  and  the 
disbursements  incurred  by  the  plaintiff  in  def widing  the 
action.  It  is  alleged  in  the  complaint  that  at  the  time  in 
question  the.  plaintiff  was  driving  hie  car,  which  was  a  delivery 
automobile,  northerly,  on  the  right-hand  side  of  Main  stnet 
near  Chestnut  street,  which  int^raects  Main  street  at  ri^t 
angles,  and  that,  as  he  was  crossing  the  intersection  of  Chest- 
nut street,  a  heavy  Packard  motor  truck,  owned  by  the 
defendant,  which  was  being  operated  by  a  chauffeur  in  its 
employ,  came,  westerly,  down  a  steep  incline  on  Chertnut 
street  at  a  very  high  and  excessive  rate  of  spe^,  and  was 

Digitized  by  VjOOQIC 


Ekippbnbiibg  v.  Lorb  &  Taylor.  755 

App.  Diy.]  First  Department,  NoTciaber,  1920. 

h&ng  negtigeoftly  and  carelefi&dy  driven  en  the  wroBft  side  of 
the  higlkway  in  violMion  of  the  nileB  of  the  road,  and  headed 
directly  for  the  plaintiff's  ear,  by  which  the  plaintiff  waB. 
eompdled  to,  and  did,  turn  his  ear  to  the  jkoft  in  dn  6Bd0avc»*[ 
to  avoid  a  collision  between  his  car  and  the  defenda&t's  truck; 
and  was  compeUed  to  run  his  car  a  short  dkatance  ojn  the  side- 
walk, whereby  said  Christine  Stock  was  stmok  and  injured 
solely  by  iSbe  n^gence,  cardessness  and  seokleflsnesa  ot  the 
defendant's  diauffeur,  wfaeieby  the  pteiatiff  wA9  plaped  qi  t 
such  a  position  of  danger  &at  he  was  compelled  sp  to  ttMm  his  I 
car,  and  thereby,  inadvertently,  and  without  ndgUgenciB  on  his 
part,  cause  the  injuries;  that,  thereafter,  said  Christine  Stock 
biou^t  an  action  against  the  plaintiff  in  the  county  of  Westr 
Chester  to  recover  for  the  damages  thereby  inflicted  upon  her; 
that  the  plaintiff  interposed  aa  answer  and  the  issues  were 
tried  before  the  Supreme  Court,  and  a  verdict  for  $2,000  was 
rendered  against  him;  that  the  plaintiff  appealed  from  the 
judgment  but  it  was  affirmed,  with  coets,  by  the  Appellate 
Division  and  thereafter  he  paid  it;  that  the  defendant  faa^ 
notice  ist  the  pendency  of  said  action  from  the  "time  it  was 
eonunenced  and  it  was  its  duty  to  assume  the  defense  l^^eieaf 
and  to  im>tect  and  save  the  plaintiff  harmkisd  fiwn  any  lo^s, 
ooet  or  expense  by  reason  of  the  action,  but  that  it  jfailcdaxid 
refused  so  to  do,  and  that  by  reason  of  the  defendant's  negUr 
gence  as  aforesaid/  and  for  its  lailuie  to  assume  rtine  .defense 
of  ^e  action,  the  plaintiff  has  sustained  datnitfide  in  the  suogi 
of  $3,000,  for  whidi  amount  he  demanded  jadfpaydrxt,  together 
with  intereM  thereon  from  the  date  of  tb&  ps^ym^t  of  t^e 
judgment,  together  with  the  costs  of  this  action.    The  def eiidr 
ant  admitted,  by  failing  to  deny,  that  it  had  nojtice  citf.t^e 
pendency  of  the  acticm  against  the  plaintiff,  bitt  its  answer 
put  in  issue  most  of  the  other  material. allegatiQUS  pf  the 
complaint.    In  the  defense  to  whidi  the  demurrer  was  inters 
posed  the  defendant  alleges  that  the  action  by  Chi^stine  Stock 
was  brought  against  the  phuntiff  and  the  dsfendant  herein 
and  tile  Eleto  Company  to  recover  for  .persoaial  iiyuries 
alleged  to  have  been  isustained  by  her  through  the  cio^lessness 
and  neglig^ce  of  all  of  them;  tiiat  on  the  trial  of  the  is^ue^ 
in  that  action  the  complaint  against  the  Eleto  Compani^ 
wliidi  appeared  by  the  attorney  who  also  r^preisiwited  th^ 
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defendant,  was  dismissed  as  agiunst  tbe  Eletto  Campany  bj 
consent  of  all  parties  exoepting  the  plaiiitiff  hereiQi  and  tha^b^ 
at  the  close  of  the  plaint^'s  t»ise,  the  ooimplaint,  as  i^inst 
this  defendant,  was  dismissed  by  tha  court;  that  the  issues 
between  Christine  Stock  and  l^e  plaintiff,  as  the  remaining 
defendant,  were  tried  and  a  verdict  i^endeored  against  the 
^laintfiBf  herein  upon  whidi  judgment  was  entered  ag^st  him 
and  dismissing  ihB  complaint  as  a^inst  the  defesMJant  herein; 
that  the  plaintiff  herein  appealed  frcvn  the  judgment  and  the 
•defendant  herein  moved  to  dismiss  the  appeal  in  so  lar  as  it 
effected  the  dismissal  of  the  complaint  as  again^  it,  and 
thereafter  by  stipulation  t^e  appeal,  in  so  far  as  it  affected  l^t 
part  of  the  judgment  dismissing  the  complaint  as  agfunst  this 
defendant,  was  withdrawn. 

The  theory  on  which  the  appellant  ckums  that  its  motioB 
for  judgment  on  the  pleadings  should  have  been  granted  is  that 
it  appears  by  the  facts  allied. in  the  defente>  w)uch  are 
admitted  by  the  d^nuirer,  that  the  recovery  against  the 
plaintiff  for  which  he  seeks  reimbursemmit  f rcMca  the  delejndant 
Was  predicated  upon  his  negligence,  and  that  his  aJQ^ations  to 
ihe  effect  that  he  was  free  from  negligence  are  of  no  avail 
since  his  negligence  was  conclusively  adjudicated  by  tib/s 
judgment  for  the  payment  of  which  he  sedcs  reimbjorsamenti 
and,  therefore,  that  the  complaint,  at  moi^,  is  by  ode  joint 
tort  feasor  to  recover  over  against  another.  We  are  Jiot  now 
concerned  with  the  sufficiency  of  the  allegations  of  the  com- 
plaint with  respbct  to  voudung  the  defendant  into  the  a;ction 
brought  against  the  plaintiff  in  order  to  render  tiiie  judgment 
conclusive  against  the  defendant  with  respect  to  the  f^Qts 
Hierdby  adjudicated,  for  the  complaint  herein  wlas  framed  on 
the  theory  that  the  defendant  was  .duly  vouched  in  to  defend 
the  action  and  that  the  judgment  is,  therefore,  binding  upon 
it  with  respect  to  all  facts  adjudicated  thetreby.  It  will  be 
necessary  for  the  plaintiff  on  tibe  trial  of  this  action  to  show 
that  the  defendant  was  duly  vouched  in  to  defend  the  oth« 
action  and  to  introduce  the  judgment  roll  therein  in  evidence, 
and  if  it  does  not  fully  appear  thereby  what  facts  were  adjudi- 
cated to  offer  parol  evidcfnce  thereof.  (FvUon  dmnty  G.  A 
^E.  Co.  V.  Hudson  R.  T.  Co.y  200  N.  Y.  287,  297.)  It  mig^t 
appear  that  the  judgment  against  thi  plainitiff  ia  mr  is  not 
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biMsad  on  a  findtag  oL  £aet  fatal  to  hid  right  to  recover  oy«r  \ 
from  the  defeti4iuiit.  {FuUon  dmnivO*  A  E.  Co.  v.  Hudson  R. 
T.  Co.  J  mpra,)  The  iudgmeat  reeoTeced  against  the  plfuntiff  ia, 
however,  necessarily  conohisxve  pmol  that  he  was  legally  liable 
for  the  injuries  to  Christine  Stock  and  he  cannot  be  heard  to 
litigilte  that. point  over  again,  in  this  aotion.  (FuZfon  Couniy 
Q,  A  E.  Co.  V.  HvdaonR.  T^  Ce.y  supra.)  On  the  facte  diecloaed 
by  the  oomplaint  and  the  an^rwer  there  has  been  no  adjudica- 
tion as  between  this  plaintiff  and  this  defwdajnt  with  respect 
to  the  defcsKlant's  liability  over  to  the  plaiMiff .  The  fact  that 
there  has  been  a  recovery  against  a  party,  predicated  on  his 
ne^enco;  does  not  predude  a  reco'rery  by  him  againstt  a  thiixl 
person  who,  as  between  them,  was  primavily  Jiiable.f<H^  the 
iniuries  for  whidh  the  recovery  has  been  had  (TFeafem  Unkm 
Tdegraph  Co.  v.  Geet,  185  App.  IHv.  548;  aflfd-,  228  N.  Y. 
606) ;  and  it  wa&  held  in  Nashm  Iron  &  Sted  Co.  v.  Worceaier 
&  Nashua  R.  R.  Co.  (62  N.  H.  159)  that  in  such  oaaaiiireeoveiy 
over  may  be  had  where  the  party  against  whooi  a  judgment 
has  been  recovered  for  his  own  neglieance  can  show  that,  his 
negligenee  was  antecedent  and  that  throu^t  the  subsdqwmt 
negligence  of  the  party  against  whom  he  seeks  to  recover  oveo, 
he  was  unable  to  prevent  the.aecident  at  the  immediate  time 
of  its  occutnonce  and  it  <x>tiJd'  have  been  prevented  by^. the 
exercise  of  oordinary  care  on  tiie  part  of  the  party  against 
whom  he  seeks  to  recover  over.  It  is  tiie  nile  in  this  jnri^-j 
diction  that  if  the  antecedent  negligence  of  a  pUinfnffbe  not  b ' 
proximate  cause  of  the  injuries  anstained  to  his  pecson  or 
ptoperty  or  to  a  tiurd  pdraon  to  whom  he  owed  :a  duty  li'hidh 
he  faiied  to  peiidrm  and  notwitfast^ding  such  antecedent 
negligence  on  his  part  or  failure  to  perfooa  the  duty^  if  the 
accident  and  injuries  could  have  been  avoided  by  the  exercise 
of  ordinary  care  by  tlie  defendant  or  where  tke  accident  4nd 
injury  were  caysed  by  the  aqtive  negligence  of  the  defendjant 
who  as  between  him  and  the  plaintiff  was  the  wrongdoer,  the 
remote  antecedent  negligence  of  the  plaint  iiBf  in  the  one  case 
and  his  negligence  which  was  not  active  in  the  other,  does  not 
bar  a  recovery  if  the  defendant's  negligence  was  the  direct, 
and  proximate  cause  of  the  injuries.  (Rider  v.  Syracuse  R. 
T.  R.  Co.,  171  N.  Y.  139,  and  cases  cited;  Scott  v.  Curtis, 
195  id.  424.)    There  is,  however,  on  the  facts  as  pleaded  by 
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the  plaintiff,  no  room  for  a  claim  or  inference  that  he  is  entitled 
to  recover  over  by  virtue  of  any  contraetoal  obligation  or 
primary  duty  on  t^e  part  of  the  defendant  or  on  the  tiieory 
that  his  negligence  on  vrinch  the  recovery  was  had  against  him 
was  antecedent  and  remote  or  was  not  active  and,  therefore, 
not  a  proximate  cause  of  the*  injuries  to  Christine  Stock,  fdr 
he  shows  that  he  was  in  the  exercise  of  due  care  until, 
through  the  defendant's  ne^genoe  he  was  confronted  with  an 
Qmergehcy>  whereupon  he  kiadvertehtly  caused  the  accident. 
The  other  facts  alleged  by  the  plaintiff'  tend  to  show  but  do 
not  conelusively  show  that  the  theory  on  which  that  UabiUty 
'■  was  predicated  must  have  been  that  he  was  guilty  of  active 
n^genee  in  the  manner  in  which  he  operated  his  car  to 
avoid  the  collision^  and  on  that  tiieory  he  could  not  iiave 
recovered  over  even  if  there  had  been  a  recovery  against  both 
the  plaintiff,  and  the  defendant  and  the  execution  had  been 
enforce  against  him  oxdy.  I  am  of  opinion,  therefore,  that 
the  c<»nplaint  fails  to  state  facts  sufficient  to  coQstitule  a 
cause  of  action  and  the  facts  alleged  in  the  defense  do  not 
supply  the  fatal  omission.  The  defendant,  therefore,  was 
entitied  to  have  its  motion  granted,  regardless  of  whether  or 
not  the  separate  defense  is  good. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
eosts  and  disburBements,  and  the  motion  granted,  with  ten 
dollars  costs,  dismissing  the  complaint,  with  costs,  but  with 
leave  to  the  plaintiff  on  payment  of  the  costs  of  the  appeal 
and  of  the  motion  to  amend  by  pleading  definitely  the  nature 
of  the  negligence  so  conclusively  adjudicated  against  him  by 
the  judgment  for  the  payment  of  whidi  he  seeks  to  recover 
over  of  the  defendant. 

Claiik£,  P,  Jr,  .DownNQ,  Smito  and  Paqb,  J  J.,  ponciir. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  with  leave  to 
plaintiff  on  payment  of  said  costs  to  serve  amended  com- 
plaint as  stated  in  opinion. 
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Max  Maag,  Doing  Business  under  the  Name  of  "  Zahnraber- 
PABRiK,  Max  Maag,"  Respondent,  v.  Maag  Gear  Com- 
pany, Appellant. 

First  Department*  November  12»  1920. 

Trial  —  counterclaims  in  suit  in  equity  raising  legal  issues  —  when 
defendant  entitled  to  have  issues  raised  by  counterclaims  settled 
for  trial  by  Jury. 

Wkere  in  answer  to  a  s^itia  equity  seeking  a  neeovery  of  eeitain  etoek  to 
which  the  plaintiff  is  entitled  for  furnishing  machinery  to  the  defendant 
and  for  assigning  certain  patent  rights,  the  defendant  denies  full  perform- 
ance by  the  plaintiff  and  sets  up  legal  counterclaims  for  alleged  damages 
sustained  through  the  plaintiff's  failure  to  ddiver  the  machinery  as  agreed, 
''etd.»  wMdh  oounlerolaims  ana  put  in.  issue  by  the  plaintiff '^s  reply  thereto, 
the'defeodant  is  en.titled  as  amibtter  of  right  to  have  the  legal  issues  raised 
by  the  counterclaims  settled  for  a  trial  by  jury. 

Smith,  J.,  dissents,  with  memorandum. 

.  Appeal  by  the  defendant,  Maag  Gear  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  3d  day  of  May,  1920,  denying  defendant's 
motion  to  have  the  issues  raised  by  the  counterclaims  set  up 
by  the  defendant  in  its  answer  and  the  reply  of  the  plaintiff 
thereto  tried  by  a  jury. 

Paul  N.  TwMftj  Ux  the  appellant. 

Francis  L.  Archer  of  oounael  \Henry  Etcher,  Jr.y  attorney], 
f (Mr  the  respondontb 

liAXTOHIilN,  J«: 

This  is  a  suit  in  equity  for  the  vecoveiy  of  ninety  shares  of 
the  capital  stoek  ol  the  (tefondaiit  coirporatioh  to  whidh  the 
plaint^  elaims  to  be  entitled  by  virtue  of  an  agreement  in; 
writing  between  the  parties  and  Albert  T.  Otto  &  Sons,  Ine  ^ 
under  date  of  April  1,  1915,  under  which  the  plaintiff  agreed 
to  make  certain  payments,  and  to  furnish  and  deliver  to  the 
defendant  eertain  maohines  and  machinery  and  to  assign 
and  transfer  to  the  def endant .  f or  its  exclusive  use  in  the 
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United  States  certain  gear  patents  and  applications  for  patents. 
Plaintiff  allies  due  performance  of  all  of  the  provisions  on 
his  part,  induding  the  deliveiy  of  the  machines  and  machinery 
and  the  making  of  the  payments  entitling  him  imder  the 
contract  to  receive  one-half  or  600  shares  of  the  capital  stock 
of  the  defendant;  that  only  510  shares  have  been  delivered, 
and  that  although  due  demand  has  been  made  therefor, 
defendant  has  failed  and  refused  and  still  refuses  to  deliver 
the  remaining  90  shares.  Judgment  is  demand^d  for  delivery 
of  the  stock  and  enjoining  and  restraining  the  defendant 
from  transferring  it  to  another  during  the  pendency  of  the 
action.  The  answer  puts  in  issue  the  allegations  of  the  com- 
plaint with  respect  to  performance  of  the  contract  by  the 
plaintiff,  and  alleges  that  he  has  failed  and  neglected  to  per- 
form it;  and  for  oounterclaims  it  is  alleged  that  the  d^endant 
has  sustained  damages  in  the  sum  of  $25,000  through  plain- 
tiff's failure  to  deliver  machines  and  machinery  as  agreed, 
and  in  the  sum  of  $10,000  through  the  delivery  by  the  plaintiff 
of  machines  which  were  not  in  accordance  with  the  contract 
and  which  did  not  perform  the  fimctions  intended  until  changed, 
altered  and  repaired  at  the  expenditure  of  that  amount  by 
the  defendant.  Plaintiff  replied,  putting  in  issue  the  material 
allegations  of  the  coimterclaims. 

Thus  it  appears  that  the  suit  is  in  equity  and  that  the 
defendant  has  interposed  legal  counterclaims,  which,  since 
they  are  alleged  to  have  arisen  out  of  the  contract  on  which 
the  action  is  based,  and,  if  established,  will  show  that  the 
plaintiff  has  breached  the  contract  and,  therefore,  is  not 
^titled  to  have  all  of  the  stock  delivered  to  him,  and  perhaps 
none  of  it,  until  he  performs  the  contract  or  pays  the  damages, 
as  a  substitute  for  performance,  and  consequently  the  countei- 
claims,  if  established,  will  tend  to  defeat  or  diminish  plaintiff's 
right  to  recova*-  (Oode  Civ.  Proc.  §  501.)  But  if  this  were 
not  80,  the  point  as  to  whether  these  aire  proper  counter- 
claims  is  not  presented  for  decision.  They  are  causes  of 
action  in  favor  of  the  defendant  for  the  recovery  of  money  and 
the  plaintiff  has  acquiesced  m  their  being  interposed  as  coxmter- 
claims  herein  without  challengmg  the  ri^t  of  the  defendants 
to  plead  them,  and  has  joined  issues  of  fact  thereon.  In 
these  circumstances,  the  defendasit^  by  its  motion  to  settle  the 

Digitized  by  VjOOQIC 


Maao  t;.  Maag  Gear  Ck).  761 

▲pp,  Div.]  First  D^pftrtment,  Noyember,  1020. 

issues  aorii^g  on  the  oountierolaims  and  the  r^ly  thereto, 
presents  only  the  question  as  to  whether  or  not  it  is  entitled  to 
have  the  issues  of  faet  thus  arising  settled  for  trial  by  a  jury. 
:    The  tnotion  foe  the  settlement  of  the  issues  was  timely 
made  imder  nde  3^1  of  the  General  Rules  of  Practke.    The 
learned  ooonsel  fer  the  appellant  insists  that  it  is  entitled 
as  matter  .of  rig^tt  to  have  the  issues  settled  pursuant  to  the 
provisions  of  section  970  of  the  Code  of  Civil  Procedure,  on 
the  ground  that  it  has  a  statutory  right,  by  virtue  of  the  pro- 
visions of  sections  968  and  974,  to  have  the  issuei^  of  fact 
arising  on  the  counterclaim,  which  are  for  the  recov^y  of 
monefy  only,  and  the  reply  thereto,  tried  by  a  jury.    Counsel 
lor  the  appellant  contends  that  tbedecHsions  on  the. point  as 
ky  whether  the  defendant  m  an  equitable  action  who  inteiv 
poses  a  1^1  cdonterelaim  is  entitled  as  matter  of  ri^t  to  a 
jury  txjal'of  the  issues  arising  on  the  coonterchum,  provided 
he  timely  moves  for  the  settlement  thereof,  are  not  in  harmoi:^. 
There  are  observaticms  m  the  opinions  of  the  courts  which, 
ta]oen*by  themseives,  do  not  appear  to  be  wholly  consistent 
oil  tiiis  point,  but  when  considered,  as  they  ^ihould  be,  in  the 
light  of  the  factis  ^md  points  presented  loir  adjudication  and 
dec^ioKi;  they  ate,  I  .thinks  aibstaatially  ia  accord.    In  Rq^I^ 
Heights  Land  Co.  v.  Burrowe  (76  Hun,  62)  and  in  Heth  v. 
MetrdpoUtan  Hospital  iSa-App.  D&v.  145)  it  was  held  tb«t  in 
such   case  the  defendant  is  entitled  as  matter  of  rJght  to  a 
jury  trial  of  <^e  issues  arising  on  the  eoiunten)laim  provided 
he  duly  moves  therefor  within  the  time  prescribed  by  rule  31 
of  the  Gcnteai  Rules  .of  Bitoctico;  and  although  the  members 
of  this  court-  differed  on  other  pcnnts  presented  in  Herb  v. 
i£e^opoUtait  Hospital  (supra)   there  was  no  diSer^ce  of 
(q^inion  on  the  poipt  that  tins  was  a  strictly  legal  ri^t  not 
reMmg.  m  the  diaeretaon  of  ike  court,  provided  the  motion 
for  the  settltoient  of  the  issues  was  timely  made.    Counsel 
for  appellant  contends  that  the  debision  of  this  court  in  Mattr 
iuMaiv  Life  IrhSfttmnoe  Co.  v.  Hammerstdn  Opera  Co.   (184 
Ajip^  Div.  440)  is  in  bQuflict  with  those  decisions.    In  that  he 
is  ita  error.    We  there  affinoed  to  ordar  which  denied  ^ch  a 
mdtion  on  the  ground  that  it  was  not  made  within  the  time 
prescribed  by  said  rule;  but  on  that  appeal  it  was  contended 
that  there  waa  Skeonst^tiomtL  right  to  a  trial  by  ju3!y  of  the 
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ifisu68  arising  ob  lihe  oounterelftim  and  that,  iJierefoie,  a 
failure  to  comply  with  said  rule  did  net  con^tdte  a  waiver 
of  or  deprive  the  defendant  of  that  ri^t.  Our  opinion  wais 
confined  to  this  point,  and  to  showing  that  libera  is  not  a 
constitutional  right  to  trial  by  a  Jory  of  tiaie  issdn  of  faet 
arising  on  a  legal  counterclaim  in  a  siut  is  aqooky*  arid  tfaati, 
therefore,  the  decision  of  ihe  Court  of  Apjx^  in  Moot  v» 
Moot  (214  N.  Y.  204)  to  the  effect' that,  where  suxdi  a  ooot- 
stitutional  right  exists,  a  party  doei^  not  waive  or  loto  tibe  rigiit 
by  a  f ailiu^  to  make  a  motioh  for  the  settlement  of  the  issuios 
within  the  time  prescribed  by  the  rule,  was  not  appboable. 
If  we  had  intended  by  our  deciedon  in  MdnhaUan  Ltfe  Inswr^ 
ance  Co.  v.  Hammerstein  Opera  Ca.  (supra)  to  ov^cruler  ti>e 
earlier  decisions  holding,  in  effect,  timt  where  the  rii^tf  to  a 
jury  trial  of  the  issues  thus  arising  is  iiot  preserved  for  given 
by  the  Constitution,  but  rests  on  a  statute,  the  tvlb  governs 
and  must  be  complied  with,  we  would  hove  refemed  to  and 
would  have  considered  thpse  decisioDS.  By  aflirming  the 
order  in  that  case,  which  was  predicated  on  the  waiver  aiod 
loss  of  the  right  to  a  jury  trial  of  tiie  issues  by  failure  to  comply 
with  rule  31,  we,  however,  set  at  rest  a  point  on  Wbielv  titel 
members  of  this  court  differed  in  Herb*  vi  Metrapd'Uan  H^ 
pital  (supra).  .    >      .     \   ,  .      '.. 

The  counterclaims  apparently  irivolVe  the  Issues  of  hUt 
upon  which  the  plaintiff's  claim  to  be  entitled  to  the  delivery 
of  the  stock,  or  at  least  to  a  delivery  of  part  of  it,  dependsi 
for  it  appeam  by  the  contract  that  he  was  to  pay  for.  thd 
stock  in  part  by  the  deUvery  of  the  madhlnes  aflod  maichiiiery 
which  defendant  contends  he  did  not  delivet  in  accordanee 
with  the  contract.  It  would,  tiierefore,  seem  that  ihe  issuciB 
arising  on  the  denials  in  the  answer  of:  perf onhance  e£  the 
contract  by  the  plaibtiff  are  the  same,  in  part  at  leasit,  as  tlie 
issues  arising  on  the  counterclaims.  This  brings  Hud  case  within 
the  rule  that  the  court  will  hot  ordinarily  exercise  lie  discre* 
tion  under  section  973  of  the  Code  of  Civil  Procedure tootder 
the  issues  arising  on  counterclaims  to  beilaied  prior  to  ithe 
trial  of  the  issues  arising  on  the  complaint.  (Sritiih  v.  Western 
Pacific  R.  Co.,  144  App.  Div.  180;  affd.,  203  N.  Y*  409.) 
But  no  motion  has  yet  been  made  for  a  s^arate  trial  of  the 
Issues  arising  on  the  complaint  or  on  the  counterclaims  before 
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lite  trial  of  tEie  other  issues,  and  that  is  a  matter  with  which 

•  •• 

we  are  not  now  concerned. 

When  the  issues  arising  on  the  counterclaims  are  so  settled, 
if  the  issues  arising  on  the  complaipt  are  reached  for  trial 
firsts  or  should  be  ordered  tried  first  under  section  973,  that 
would,  in  effect,  constitute  a  seveianoe  of  the  issues  as  if 
defendant  had  brought  a  separate  action  on  its  oounterclaim. 
We  are  of  opinion,  tih^efore,  that  defendant  was  entitled  as 
^latt«;  of  Tight  tp  .have  its  motion  for  the  settlement,  of  the 
issues  gi^anted.         .,  ,  ; 

It  fpUows  that  th^  order  should  be  i)eversed,  with  ten  dpllan^ 
co3ts  and  disbursenx^tsi  and  the  motion  grajited,  with  tegu 
dollars  costs.i    .  ,.. 

•  ChASKky  P.  J.;  DoWLtKO  £ind  Qreiskbaom,  JJl,  concur; 
SintHj  J.,  (fiBdents  upon  the  ground  that  in  had  opmion  the 
Mimterclaim  is  ndt  a  pmpet  counterclaim  becausjd  it  does 
2K>t  t^d  «6  defeat'  or  diminish  tiie  plaintiff^s  reeoveiy . 

Order  reversed,  with  ten  dollars  costs  and  disbiu'sements, 
and  motion  granted,  with  ten  dollars  costs. 


Edward  Eobfanta,  Plaintiff,  v.  Vanderbilt  Avenue  Ricaltz 

Gk)I4PAlfT       Wd,      PA^Tdpi^O       (PQ^aTHtJC^QN  ^     COMPANY, 

.  Defendants.  ; 

.        First  Department,  November  12,  1920. 

HegUgeilQ^  — Miili,k(y  .'emptoim  of.  ataboontrMlor  wh^  fell  dawi* 
^^if uard^d  elay^tor  fhi^t  t^  reoov^  (b^pm.  fea^r^  .eoiitr»c|bor  ^ 
erroneous  charge, ae  to  application  of  Labor  Law  —  contributory 
negligence.'  :  !  '  . 

W)9ff^  in  a^.fM)ti(uxbfoujght  by  tfee  employee  of  a. .subeentcactor  egaiart  m 
,  general  contractor  eiigaged  in  the  oonetruction  of  a  building  to  reoover  for 
\  personal  injuries  doused  by  a  fall  down  an  unguarded  elevator  shaft  there 
'  was  a  qnestion  of  fact  as  to  wfaethdr  the  defendant  had  furnished  a 

proper  guard  or  barrier  foi^  the  lAiaft,  and  it  appeared  that  the  building 
. :  wf^  eubslt^htially.  oconpletea  end,  that  the  elevator  liad  been  entitely  eaa^ 
(  lifted  Ap,d:t4i8  doers  bfuib^i^put  in  .pUoe  by  the  defendant  after  which, 

at  the  request  of  the  owper,  a  ohpinge  was  made  to,  iocrease  the  headroom 
.of  the  doorway  which  change. had  I>een  finished  when  the  plaintiff  fell 

do^  the  ^laft,  it  was  error  for  the  court  to  charge  in  substance  that  if 
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the  defendant  failed  to  provide  suoh  a  barrier  as  the  Labor  Law  required 
there  was  a  laok  of  reasonable  oare  which  was  evidenoe  of  negligence  on 
the  part  of  the  defendant.  This  because  there  was  no  work  goiog  on 
about  the  unguarded  elevatw  opening  that  would  make  the  definite 
requirements  of  the  Labor  Law  applicable. 

Evidence  examined,  and  held,  that  the  oontributory  negligenoe  of  the 
plaintiff  was  properly  submitted  to  the  jury. 

DowLiNO,  J.,  dissents. 

Motion  by  the  defendant,  Patemo  Construction  CJompany, 
for  a  new  trial,  upon  a  case  containing  exceptions,  ordered 
to  be  heard  at  the  Appellate  Division  in  the  first  instance, 
upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff  and  against 
the  defendant  Patemo  Construction  Company  for  $10,000  ren- 
dered after  a  trial  at  the  Bronx  Trial  Term  in  February,  1920. 

The  order  herein  was  granted  on  the  18th  day  of  May,  1920, 
and  entered  in  the  office  of  the  clerk  of  the  qounity  of  Bronx. 
The;  complaint  was  dismissed  as  to  the  V^derbUt  Aveime 
Realty  Company  by  directijai  of  the  c<^urt  at  the  close  of 
the  case. 

Edgar  J.  Treacy  of  counsel  [AJSrei  E.  Holmee,  attorney], 
for  the  motion. 

G.  Everett  Hunt  of  counsel  [WiUiam  P.  McCodl,  attorney], 
opposed. 

Smfth,  J.: 

*  The  Vanderbilt  Avenue  Realty  Company  was  constructing 
an  apartment  house  at  44  East  Forty-eighth  street  in  the 
borough  of  Manhattan.  The  defendant  Patemo  Construction 
Company  had  the  geneml  contract.  Adam  Happri,  Inc., 
had  a  subcontract  for  the  iron  work  in  the  building  and  tSie 
plaintiff  was  in  its  employ.  The  Happel  Company  at  first 
constructed  the  freight  elevator  with  too  low  a  headway  and 
they  subsequently  changed  the  hfeadway  ftom  six  to  nine 
feet.  It  was  in  the  progress  of  this  work  that  plaintiff  received 
his  injuries.  The  building  had  been  substantially  completed 
when  this  work  was  done  and  the  elevator  in  questioin  was 
being  used  to  can^  fumitiiore  down  from  the  main  floor  of 
the  building.  There  were  some  tenants  in  the  building  and 
the  elevator  had  been  used  and  was  being  used  to  cany 
fiu-niture  for  them  at  the  time  of  the  accident.    The  plaintiff 
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with  another  worianan  had  bean  at  work  some  two  days  before 
the  acmdent,  in  taking  out  the  door  jambs  <nr  "  bucks ''  and 
putting  in  lotiger  ones.  Tiiey  had  used  two  horses  about 
four  feet  high  with  some  planks  across  from  one  to  the  other, 
laid  when  they  completbd  the  work  on  that  day  they  r^noved 
the  hoiees  and  planks  and  did  not  use  them  again  except  that 
th^  used  one  of  the  horses  on  the  day  of  the  accident  to 
etand  eti  to  plumb  the  door  jambs  when  requested  by  the 
siipwmtendent  of  the  Patemo  Company.  After  the  plaintiff 
and  his  coworker  had  finished  the  work  of  plumbing  the  door 
jambs  and  about  ten  minutes  before  the  aceident  they  removed 
the  horse  %6  the  end  of  the  hallway.  They  then  proceeded 
to  get  theo*  hmoh  and  as  the  plaintiff  was  to  go  outside  the 
building  for  that  purpose  be  passed  down  the  hallway  and 
opposite  the  open  elevator  doorway  met  a  colored  man  carry^ 
ing  a  trunk  on  his  back.  The  trunk  slipped  from  the  colored 
man's  badk  and  striking  the  wall  pushed  the  colored  man 
i^iiKSt  the  plaintiff  who  fell  down  the  unguarded  elevator  shaft* 

There  was  some  evidence  tiiat  the  defendant  had  furnished 
a  lailing  guard,  i.  e.,  two  upri^ts  with  a  cross  board  three 
or  four  feet  from  the  floor  to  guard  this  elevator  opening. 
Hie  plaintiff  and  his  witness  testified  there  was  no  such 
barrier  or  guard. 

The  trial  judge  charged  the  jury:  "The  Labor  Law  pro- 
vides that  shafts  and  openings  on  each  floor  of  a  building 
or  elevator  shall  be  aiclosed  on  all  sides  by  a  barrier  at 
least  eight  feet  in  height,  while  such  work  is  in  progress  as 
was  in  progress  upon  this  building,  and  if  you  find  that  there 
was  a  failure  to  provide  such  a  barrier  and  that  there  was 
lack  of  reasonable  care  in  such  failure,  that  would  be  evidence 
of  jxegUgence  on  the  part  of  the  defendant."  At  the  end 
of  the  charge  and  on  the  request  of  the  plaintiff's  counsel 
the  court  read  the  Labor  Law  section  referred  to  and  the 
defendant's  counsel  excepted  to  the  charge  concerning  the 
Laboor  Law  as  faarving  any .  application  to  ii»  building  in. 
questfon.  Tlie  building^  was  substantially  completed.  The 
elevator  in  question  had  been  entu-ely  completed  and  the 
doorsf  had  been  put  in  place  when  the  ownar  wanted  ther 
dian^  made  to  increase  the  head  room  of  the  doorway. 
There  was  apparently  n6  work  going  on  about  the  unguarded 
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elevator  opening  that  would  make  the  Labor  Law  with  ite 
defimte  requirements  applicable.  (See.  laiboT  Law»  §  20|  u 
amd.  by  Laws  of  1913,  ehap.  492.  Since  anuL  bgr  lawo  of 
1919,  chap.  545.) 

This  chaise  was  error,  and  it  becomes,  more  importanit 
in  view  of  the  very  narrow  lunits  the  trial  judge  gave  tcf  the 
duty  of  the  defendant  when  he  dbanged  ''  wjEts  this  defendant 
negligent  in  failing  to  put  a  guard  across  thas  opening  between 
the  time  when  the  plaintiff  left  it  and. the  time  when  he 
fell?  "  The  jury  might  very  well '-  havie  foimd  under  this 
combination  of  chaises  that  the  defendant  had  pfdvided  the 
guards  required  by  the  Labdr  Law,  but  tbat.it  had  not  put 
the  barriiw  there  within  this  ten  minutes  befoce  tbe  plaintiff 
fell  in  the  shafb.  It  would  be  ^ror  to  ^bmlt  to  like  jury 
whether  it  was  negligenoe  for  the  defendant  to  fail  to  replsiee, 
in  so  short  a  time  as.te^  minuteB,  pnoperb&meib  vAdah  iM 
had  provided,  particularly  when  It  bad:  no  notice  that  the 
plaintiff  had  Mt  the  place  in  qucsttioQ  utaguarded.  IVom  tbe 
eharge  as  zxiade,  this  id  what  the  jury  was  permitted  to  do, 
and  for  this  error  the  exceptioi^)  are*  austainbd  ai^d  a  .new 
trial  ordered,  with  ooats  to  the  defendant  to, abide  the  evAnt^. 
We  deem  that  the  question  of  ooHtribuioity  negligenoe  wa$ 
properly  submitted  to  the  jury.  .       •.  i  .>    . ' 

Clarke,  P.  J.,  Page  and  Grbenbaum,  ^J.,  concur; 
DoWLiNG,  J.,  dissents. 

Exceptipns  sustaiped  and  new  trial  qrdered;^  with /costs^ta. 
defendant  to  abide  event. 


pARAMifis-CAKROtJi  Cc,  Inc,  Re&pbndeut,  v.  PbAnk  Ltmait;' 

Appellant. 

First  Department,  NoveDiLber  1?,  1920, 

FtoaiUngB  — » coMplaint  aUeglng  bieach  of  oontrftet  to  Mtt-knttelsoi 
eonvarsion  by  dt fandaat  —  con^plAint  not  ftUAiHg  cikUse  oi  ^i^Ut^n 
az  deUcto  —  depositions  —  azamination  of  defendant  jbofopa. trial,. 

Wherei  a  aomplaifltt  through  imadvBrtanoe  alieged  a  sAle  pf  menhatidioe  1^  tli6* 
plaintiff  to  the  defendant  and  tlik^n  aet  out^he  bmach,ofrtfa».  d^fe^fa»tb- 
agreenxeat  to. resell  to  th^  plaintiff  tor.;k^9^^ta||i.wjQ)^- tl^  U^e.t9. t|i)' 
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iiet^iMKkike  uraa  in. the  defendkKit  m  eitfior  ease,  aad  hauoe  aft  alloiratiw 

J  •  tba^.  ^o.  l^laintiff  was  tbe  owner  and  entitled  to  immediate  possession  of 

f    the  merchandise  is  at  varianoe  with  the  faots  specifically  alleged. 

A  further  allegation  in  such  complaint  that  the  defendant  unlawfully  oon- 
'  verted  and  disposed  of  the  merchandise  to  his  own  use  does  not  change 

'  the*  setion  from  one  on  eontraet  to  an  action  ex  deUeto. 

]>rea  if  Ifae  aUAeaHon  of  oonTersioii  made  the  aetion  one  ex  deHdo,  the 
.  plaintiff,  as  ^q  defendant  answered,  npght  obtain  judgment  under  seolioi^ 
1207  of  the  Code  of  Civil  Procedure  without  proving  the  conversion. 

The  plaintiff  in  such  action  is  entitled  to  examine  the  d^endant  before 
trial  upon  any  matters  on  which  the  plaintiff  has  the  affirmative,  and 
under  tiie  complkint  aforesaid  rt  is  no  answcrr  that  proof  of  the  allegations 

* ' '  thereof  would  oonviist  the  defendaat  of  liie  oitoie  ci  laroeny. 

,  Appeal  by  the  defendant,  Frank  Lynoan,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  27th  day  of  August,  1920,  denying  the  defendant's 
piotioh  to  vacate  and  set  aside  an  order  for  the  examination 
of  the  defendant  before  trial,  and  fixing  the  time,  place  and 
day  for  such  examination. 

'  'Corl.jB.  Petisrsoil  of  ooimsel  [Andrew  Maereryvntix  him  on  the 
tHrief},  DapieSf  Auerbaoh  &  CorneBt^  attorneys,  for  the  appelant* 

Ja>c6b  S.  Demov  of  counsel  [Joseph,  Demov  &  Feinsteiriy 
attorneys], ,  for  the  respondent.  . 

Sboth^  J..: 

This  action  ia  at  issue  upon  the  complaint  and  the  answer. 
The  complaint  alleges  that  the  plaintiff  sold  to  the  defendant 
200'  bags  of  sugar  at  the  price  of  $4,000  upon  terms  net  cas^i 
payabk  in  New  York  city  funds  :^'  aiud  the  defendant  retained 
thepossQsslon  of  the  aforesaid  sugar,  which  he  agreed  to 
deUver  and  return  to  the  plaintiff  herein  upon  payment  of 
4»h6  aforesaid:  sttnu"  The  Complaint  further  allies  that  the 
plaintiff .  tendered  to  the  defmdant  the  $4,000,  '^  being  the 
aggregate  ptu^chaae  price  for  the  aforesaid  sugar,  and  duly 
demanded  the :  possession  of  the  aforesaid  sugar  from  the 
deCeiidant  herein.''  The  4th  paragraph  of  the  complaint  reads 
as  follows:  "That  the  defecbdant  wholly  failed  and  refused 
to  aoc0pt  payment  and  to  deliver  possession  of  and  return 
the  aforesaid  sugar  to  the  plaintiff  herein;  and,  upon  inform 
mation  and  belief »  without  the  knowledge  or  conaent  pf  the 
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plaintiff  herein,  the  defendant  unlawfully  converted  and  dis- 
posed of  the  aforesaid  sugar  to  his  own  use."  In  the  Bth 
paragraph  it  is  alleged  ''  That  at  the  time  herein  mentioned 
the  plaintiff  was  the  owner  of  and  became  entitled  to  the 
immediate  possesBion  of  the  aforesaid  sugar  of  the  value  of 
five  thousand  dollars.''  In  the  6th  paragraph  that  the  plainti£F 
duly  and  fully  performed  all  the  terms  of  the  aforesaid  agree- 
ment on  his  part  and  judgment  was  demanded  for  the  sum 
of  $5,000,  with  costs. 

The  briefs  of  both  counsel  upon  this  ^peal  recognize  that 
the  complaint  inadvertently  states  a  sale  by  the  plaintiff  to 
the  defendant  instead  of  a  sale  by  the  defendant  to  the  plaia- 
tiff.  Whatever  the  fact  may  be,  it  seems  to  me  immaterial 
in  this  case,  because  if  the  plaintiff  did  in  fact  sell  to  the 
defendant  the  title  passed  to  tiie.defendant,  and  if  the  defend- 
ant thereafter  agreed  to  resell  to  the  plaintiff,  the  plaintiff's 
cause  of  action  would  be  for  a  breach  of  the  contract,  and 
the  allegation  of  the  pleading  that  the  plaintiff  was  the  owner 
and  entitled  to  the  immediate  possession  of  the  sugar  is  at 
variance  with  ihe  facts  specifically  aUeged.  Nor  does  the 
allegation  that  the  def<endant  unlawfully  converted  and  dis* 
posed  of  the  ^gar  to  his  own  use  change  the  action  from  an 
action  on  contract  to  an  action  ex  delicto. 

In  Cmaughty  v.  Nichols  (42  N.  y.  83)  it  is  held  that  "  A 
complaint  containing  a  statement  of  facts  constituting  a 
cause  of  action  on  contract,  sustained  by  proof  of  sitch  facts 
upon  the  trial,  auHiorizes  a  recovery/ altiioiigh  the  eomplaint 
is  in  form' for  a  conversion,  and  the  summons  in  the  action  ia 
for  relief."  In  that  case  there  was  an  allegatibn  tliat  the 
def todants  had  converted  plaintiff ^s  property  to  t^eir  own  use 
to  the  damage  of  the  plaintiff. 

In  Austin  v.  Rawdon  (44  N.  Y.  63)  it  is  held:  ''A  com- 
plaint which  allies  a  joint  agreement  by  thd  defendairtg  to 
deliver  up  specified  securities,  demand  therefor^  and  that  the 
defendants  wrongfully  refused  to  d^ver  them,  and  have 
wrongfully  disposed  of  and  converted  them  to  their  own  use, 
to  the  great  dainage  of  the  plaintiff,  and  praying  judgment 
for  the  value  of  the  securities,  with  interest,  as  the  damages 
sustained  by  the  plaintiff  by  meaiis  of  the  prmuses/ states 
a  cause  of  action  on  contract  and  not  ex  delidio.^* 
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Within  these  authorities  it  se^ns  clear  that  this  complaint 
is  a  complaint  upon  contract  and  not  a  complaint  for  con- 
version. Even  if  it  might  be  held  that  the  allegation  of 
oonversion  8tan]{)ed  the  action  as  one  ex  delicto,  inasmuch  as 
an  answer  has  been  served,  judgment  might  be  obtained  with- 
out proving  the  conversion  under  section  1207  of  the  Code  of 
Civil  Procedure.     (Gordon  v.  Hostetter,  4  Abb.  [N.  S.]  263.) 

The  argument  of  the  defendant  that  this  is  a  complaint 
for  conversion  and  that  proof  of  the  allegations  thereof  would 
convict  the  defendant  of  the  crime  of  larceny  is,  therefore, 
no  answer  to  the  api^cation  fon  an  examination  before  trial. 
Upon  the  allegations  of  the  complaint  no  cause  of  action  is 
Alleged  for  conversion.  If,  however,  the  complaint  be  held  to 
be  a  complaint  upon  contract^  the  complaint  does  state  a 
cause  of  action  upon  which  under  the  general  practice  in  this 
department  the  plaintiff  is  authorized  to  examine  the  defend- 
ant upon  any  matter  upon,  which  the  plaintiff  has  the  affirma- 
tive in  the  gase. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars 
eosts  and  disbursements. 

Clab&£,  p.  J.,  DowiiiNO  and  Page,  JJ.,  concur;  Grbbn- 
BAtTM,  J.,  concitts  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
The  date  for  the  examination  to  proceed  to  be  fixed  in  the 
order.    Settle  order  on  notice. 


Habry  Peblmuttbb,  an  Infant,  by  Joseph  Peelmutter,  His 
Guardian  ad  Litem,  Respondent,  v.  James  Byrne,  Appellant. 

First  Department,  November  12,  1920. 

Motor  Tehicleg  —  nagliflrance  —  infant  struck  by  automobUe  at  blind 
•omtr — when  iMUe  of  oontributory  negligexxce  for  Jury  '—  use  of 
automobile  by  ehaufCeur  for  his  own  purposes  —  when  owner  not 
liable  —  when  interest  of  witnesses  does  not  raise  question  of  fact 
for  Jury. 

Where  the  plaintiff,  a  boy  sixteen  years  of  age,  while  passing  a  blind  oomer 
was  run  down  by  the  defendant's  automobile  which  came  up  to  the  oomer 
without  warning,  the  plaintiff  cannot  be  held  guilty  of  contributory  negli- 
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geace  as  a  matter  of  law  and  that  issue  was  proper^  a  question  for  the 
jury. 

But  the  defendant,  owner  of  the  automobile,  is  not  liable  for  the  injuiy 
aforesaid  where  it  appeared  that  at  the  time  of  the  accident  and  without 
the  defendant's  consent  his  chauffeur,  having^  left  his  employer  at  a  theatre, 
was  using  the  car  to  go  to  his  own  faoase,  a  mil*  diBtaot  from  the  eaungo, 
for  the  purpose  of  infonuing  h]^  wife  that  he  would  be  out  late  in  the 
evening  as  he  had  to  call  at  the  theatre  for  his  employer,  for  at  the  time 
of  the  accident  he  was  not  acting  in  his  master's  business. 

It  seems,  that  even  if  the  master  knew  of  and  had  permitted  sueh  use  of  the 
car  by  his  chauffeur  still  the  act  would  not  have  been  in  the  master's 
service. 

As  the  f aot  tiiat  the  ehaaffeiir  wm  not  at  the  UmB  of  tibe  aeoideat  aeting  in 
his  master's  business  is  not  contradicted  by  any  eyidejpoe  it  eannot  be 
dadmed  that  there  was  a  question  of  fact  for  the  jury  because  the  wit- 
nesses for  the  detendant  were  all  interested  witnesses. 

A  claim  supported  by  the  testimony  of  a  party  alone  is  not  necessarily  for 
the  jury  if  there  be  no  discrediting  oircum<9tanees. 

Appeal  by  the  defendant,  James  Byrne,  fram  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  Hie  county  of  New  Yoric  on  the  17th  day 
of  December,  1919,  upon  the  verdict  of  a  jury  for  $2,000, 
and  also  from  an  order  entered  m  said  clerk's/ office  on  the 
16th  day  of  December,  1919,  as  resettled  by  an  or4er  entered 
in  said  clerk's  office  on  the  12th  day  of  January,  1920,  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Bertrand  L.  Pettigrew  of  counsel  \WaUer  L.  Glenney  with 
him  on  the  brief],  for  the  appellant. 

John  B.  Doyle  of  counsel  [Max  Bhrlich  with  him  on  the 
brief],  Gvstave  Posner,  attorney,  for  the  respondent. 

Sbhth,  J.: 

The  main  issue  raised  which  the  defendant  desires  decided 
is,  firsts  as  to  the  contributory  negligence  of  plaintiff  as  matt^ 
of  law,  and,  secondly y  upon  the  question  as  to  whether  the 
automobile  was  being  used  by  the  defendant's  chauffeur  in 
the  master's  business  at  the  time  of  the  accident.  Upon 
the  question  of  contributory  negligence  I  do  not  think  it 
can  be  said  as  matter  of  l^w  that,  the  plaintiff  w^s  guilty 
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ol  such  negligence.  The  plaintiff,  a  boy  oxteen  years  of 
age,  was  passing  a  blind  comer.  He  might  reasonably  expect 
that  an  automobile  coming  up  to  such  comer  would  give 
warning.  He  heard  none.  While  the  finding  of  the  jury  that 
he  was  guilty  of  contributory  negligence  would  probably  have 
been  sustained,'  nevertheless,  there  will  always  remain  a 
question  for  the  jury  upon  this  branch  of  the  case  and  the 
finding  of  the  jury  cannot  be  said  to  be  contrary  to  the 
evidence. 

Upon  the  second  question  I  am  unable  to  see  how  the 
defendant  can  be  held  liable.  The  defendant's  gai»ge  was 
at  Eighty-third  street*  The  chauffeur  had  taken  the  defend- 
mit  and  his  wife  to  a  theatre  and  was  to  call  for  them  at  the 
theatre.  The  chatiffeur  took  the  car  up  to  One  Hundredth 
street  where  he  lived,  as  he  says,  for  the  pmpose  of  telling 
his  wife  that  he  might  be  out  late.  Not  finding  his  wife  at 
home  he  then  tinned  and  went  towards  One  Hundred  and 
Second  street  wha^  his  mother  lived  for  the  piupose  of  finding 
his  wife,  and  in  going  up  to  One  Hundred  and  Second  street 
the  accident  occurred.  It  is  difficult  to  conceive  how  his 
gjoing  to  tell  his  wife  that  he  would  not  be  in  until  late  can 
be  deemed  a  part  of  the  master's  business.  This  was  not  a 
slight  deviation  which  can  be  held  to  be  one  of  the  ways  to 
the  garage.  It  was  a  mile  above  the  garage.  It  was  the 
chauffeur's  duty  to  take  the  car  back  to  the  garage,  and  when 
he  assuqaed  to  take  the  car  up  to  his  home  he  was  not  in  the 
master's  service.  Even  if  the  master  knew  of  it  and  per- 
mitted it,  I  cannot  see  how  even  then  this  act  would  have  been 
in  the  master's  service.  In  the  case  of  ReiUy  v.  Connahle 
(214  N.  Y.  586)  Judge  CJollin  in  the  Court  of  Appeals  held, 
whesr^  a  chauff eiu*  took  the  car  for  the  piupose  of  getting  some 
meat  for  his  own  family,  that  that  was  not  in  the  master's 
service  and  there  says  that  even  if  he  did  it  with  the  consent 
of  the  owner,  it  would  still  be  for  the  benefit  of  the  chauffetu* 
and  not  for  the  benefit  of  the  master.  There  is  nothing 
whatever  to  show  the  consent  of  the  owner  of  the  car —  the 
defendant  in  this  action.  It  is  claimed,  however,  that  the 
facts  in  the  case  sworn  to  on  behalf  of  the  defendant  are  all 
of  them  sworn  to  by  int^'eeted  witnesses  and,  therefore,  the 
question  is  a  question  of  fact  for  the  jury.    A  presumption 
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origijially  attaches  that  a  servant  or  diauffeur  with  the 
defendant's  car  is  upon  the  master's  business.  Whatever  may 
be  the  force  of  that  presumption,  in  this  case  there  is  no 
contradiction  either  by  the  evidence  of  any  witness  or  the 
circumstances  surroxmding  the  case  of  the  defendant's  evidence 
to  tl»  effect  that  there  was  no  business  of  the  defendant  which 
was  being  transacted  by  the  chauffeur.  Under  such  circum- 
stances I  understand  that  it  may  be  ruled  as  matter  of  law. 
In  Kelly  v.  Burroughs  (102  N.  Y.  93)  it  is  held  that  a  chum 
supported  by  the  testimony  of  a  party  alone  was  not  neces- 
sarily for  the  jury  if  there  be  no  discrediting  cucumstances. 
(Potts  V.  Pardee,  220  N.  Y.  431;  Fallon  v.  Swackhamer,  226 
id.  444;  Wolcott  v.  Renault  Selling  Branch,  223  id.  288; 
Riley  v.  Standard  OH  Co.,  191  App.  Div.  490.) 

The  judgment  and  order  should  be  reversed^  with  coets, 
and  the  complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  LAtraHLm,  Dowling  and  Gsbenbatth,  JJ., 
concm*. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Annie  Tallon,  as  Administratrix,  etc.,  of  James  P.  Tallon, 
Deceased,  Respondent,  v.  Interborough  Rapid  Transit 
Company,  Appellant. 

First  Department,  November  12,  1920. 

Workm9n*8  CompanBation  Law  —  death  of  employee  while  riding 
on  free  pass  —  when  remedy  under  Workmen's  Oompansation 
Law  exeluilTe. 

Where  an  employee  of  the  Interborough  Rapid  Transit  Company  who  was 
given  a  pass  entitling  him  to  ride  upon  passenger  trains  of  his  employer, 
in  going  to  and  from  his  work  was  killed  by  a  collision  between  two  of 
his  employer* s  trains  while  on  his  way  to  report  for  work,  the  sole 
remedy  of  his  dependents  is  under  the  Workmen's  Compensation  Law 
and  the  statutory  action  to  reoover  for  death  by  negligenoe  oaanot  be 
brought.  r"  T' 
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The  role  aforesaid  obtaioa  although  the  pass  authorised  the  employee  and 
his  family  to  ride  on  the  employer's  cars  for  other  purposes,  i 

DowuNQ  and  Qresnbaum,  JJ.,  dissent. 

Appeal  by  the  defendant,  Interbonmgh  Rapid  Transit 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  %ltQ  plainti£F,  entered  in  the  office  of  the  derk  of  the  county 
of  New  York  on  the  25th  day  of  February,  1920,  upon  the 
rerdiet  of  a  jury  for  $20,000,  and  also  from  an  order  entered 
in  said  cleric's  office  on  the  same  day  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

M.  E.  Burke  of  counsel  [Tames  L.  Quackenbtishy  attorney], 
for  the  appellant. 

John  C.  Bobimonj  ior  the  respondent. 

Smith,  J.: 

The  plaintiff's  intestate  was  an  a!npIoyee  of  the  Inter- 
borough  Rapid  Transit  Company.  His  duty  was  to  report 
for  work  at  One  Hundred  and  Seventy-seventh  street  and 
Tremont  avenue  at  six-forty-three  a.  m.,  at  which  time  his 
pay  commenced.  The  employees  of  the  company  are  given 
passes  to  ride  upon  the  passenger  trains  of  the  company. 
This  pass  was  a  family  pass  and  entitled  the  employee  to 
ride  to  and  from  his  work  and  wherever  and  whenever  he 
might  choose. 

Upon  October  21, 1919,  plaintiff's  intestate  was  living  at  409 
East  One  Himdred  and  Forty-sixth  street.  He  boarded  one 
of  the  defendant's  trains  on  his  way  to  One  Hundred  and 
Seventy-seventh  street  where  he  was  to  report  for  work.  At 
One  Hundred  and  Seventy-fifth  street  two  of  the  defendant's 
trains  collided  and  the  plaintiff's  intestate  while  riding  in  the 
defendant's  car  was  killed.  This  was  about  eight  minutes 
from  the  time  when  he  was  to  report  for  work  at  One 
Himdred  and  Seventy-seventh  street  and  Tremont  avenue. 

The  sole  question  raised  in  the  case  is  whether  the  plain- 
tiff can  maintain  the  action,  or  whether  the  plaintiff  is  con« 
fined  to  her  remedy  under  the  Workmen's  Compensation  Law. 
In  Matter  of  LiMer  v.  Fuller  Co.  (223  N.  Y.  369)  the  court 
held  that  "  Where  claimant,  a  bricklayer,  was  injured  in  an 
accident  to  an  automobile  truck  which  was  furnished  by  his 
employer  to  cairy  him  and  other  workmen  from  a  house,  which 
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they  were  bxiilding,  to  and  from  a  railroad  station,  the  injury 
arose  out  of  and  in  the  course  of  his  employment  and  he  is 
entitled  to  an  award  under  the  Workmen's  Compensation  Law.*' 
In  that  case  the  defendanty  a  contractor,  was  en^iged  in  building 
a  residence  at  Great  Neck,  L.  I.,  two  miles  from  the  raiboad 
station.  The  workmen  who  lived  at  a  distance  came  to  Great 
Neck  upon  the  raihxiad  train.  They  refused  to  work  unless  the 
defendant  would  furnish  free  transportation  from  the  station 
to  and  from  the  place  of  ^ork.  The  defendant  thereupon 
furnished  an  automobile  to  meet  the  workmen  at  the  station 
to  take  them  to  the  place  where  the  residence  was  being 
constructed  and  to  return  them  at  night  to  the  station.  On 
one  of  these  trips  the  automobile  went  into  a  ditch  and  the 
plaintiff  was  injured.  He  made  claim  for  compensation  under 
the  Workmen's  Compensation  Law  and  the  court  held  that  he 
was  going  to  or  from  his  duty  within  the  precincts  of  the  com- 
pany by  which  he  was  employed  and,  therefore,  th|it  he  was 
entitled  to  compensation  under  the  act.  That  case  has  one 
distinguishing  characteristic  that  is  not  f  oxmd  in  the  case  at 
bar,  and  tiiat  is  that  the  automobile  was  furnished  for  the 
special  purpose  of  carrying  these  workmen  to  and  from  their 
work,  I  am  unable  to  see,  however,  why  that  fact  should 
alter  the  rule  of  liability.  La  the  case  at  bar  the  defendant 
was  carrying  the  plaintiff's  intestate  to  his  work  upon  a 
pa8s«  The  fact  that  the  pass  authorises  the  workman  to  ride 
for  other  purposes  can  hardly  affect  the  question,  j^or  the  fact 
that  it  was  the  custom  to  furnish  passes  for  the  workmen's 
families.  Nor  can  it  matter  in  my  judgment  that  the  transpor- 
tation furnished  by  the  def ^daat  was  upon  a  r^ular  passenger 
train  which  carried  other  passengers,  as  long  as  the  plaintiff's 
intestate  accepted  the  transportation  offered  and  was  actually 
going  to  his  work  upon  the  defendant's  train  and  upon  defend* 
ant's  premises.  The  case  cited,  therefore,  seems  to  me  deter* 
minative  of  the  question  of  the  defendant's  liability  for  com- 
pensation under  the  Workmen's  Compensation  Law,  and  if 
so,  this  action  cannot  be  maintained. 

This  test  of  liability  to  a  person  injured  within  the  precincts 
of  the  company  while  going  to  and  from  his  work  was  recog- 
nized in  Matter  of  DeVoe  v.  New  York  State  Raihoays  (218 
N.  Y.  318).    Li  that  case^  however,  the  employee  was  not 
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going-  to  or  from  ids  work  to  his  home,  but  was  going  to  a 
jeweler's  to  have  his  watch  tested,  which  was  held  to  be  for 
an  individual  purpose  and  the  case  was  thus  distinguished 
and  the  defendant  was  not  held  liable  under  the  Workmen's 
Compisnfialaoai  Law.  Hie  employee  was  there  ronming  to  eatch 
a  trolly  car  to  go  to  the  jewrier's  for  the  pilrpose  aitated. 

160)  it  WM  held  in  the  Third  Department:  ^'An  emplosree  of  a 
railroad  who  is  entitled  to  journey  from  his  woirk,  free  of  charge, 
upon  the  cars  of  his  employer,  is,  while  so  tacaveling,  in  the  course 
of  his  employment."^  In  thait  case  the  claimant,  before  the  State 
Industrial  Gommissbn,  as  a  flagman  came  to  the  station  aiid 
requested  extra  work  as  a  dispatcher.  He  was  assigned  as 
a  guard  on  a  train  then  about  leaving.  Having  made  his  trip 
he  returned  to  the  station  at  eight4w^ty,  gave  in  his  time  to 
a  clerki  and  went  out  on  the  platfoim  to  take  a  train,  bound 
west,  for  his  home.  There  was  a  train  due  to  leave  at  eight- 
thirty-two,  which  train  apparently  he  did  not  get«  The 
next  train  was  at  eigjit-forty.  While  the  cars  to  make  up  this 
train  were  being  shifted  on  a  creasoveir  between  the  tracks  an 
automatic  bhdce  on  ohq  of  them  tripped,  and  the  train  stopped. 
Upon  examination  it  was  found  that  the  object  which  tripped 
the  brake  was  the  body  of  the  deceased  which  lay  dead  upon 
the  third  rail  of  the  crossover^  about  twenty  feet  west  of  the 
station  building.  The  opinion  of  the  court  in  part  reads: 
''  The  deceased,  was  entitled  to  journey  from  his  work  free  of 
charge  upon  the  cars  of  the  appellant,  and  while  so  traveling 
would  have  been  in  the  course  of  his  employment.  [Citing 
eases.]  *  *  *  Tfaetefore>  whether  <the  accident  happened 
while  the  deceased  was  thus  waiting,  or  after  his  homeward 
journey  had  begun,  he  was  in  either  case,  under  the  authorities 
cited,  unle^  guilty  of  some  affirmativel  act  removing  him 
therefromr  still  in  the  course  of  his  employment  wh^i  death 
overtook  him."  The  employee  was  there  held  entitled  to 
compensation  tmder  the  Worlanien's  Cbrnpefiaation  Law.  This 
conchision  seems  to  be  in  aooord  with  d^isions  generally  held 
by  l^e  Compensation  Commissi(»i»  as  well  as  with  decasions 
in  other  jurisdictions. 

In  AckeFlyy.LonglalandB.  R.  Co.  (19  State  Dept  Rep.  533) 
a  railroad  employee  riding  on  an  employee's  pass  was  killed 
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while  on  his  way  from  home  to  his  place  of  woik.    He  was 
held  entitled  to  compensation. 

In  Avanzaio  v.  Erie  B.  R.  Co.  (4  State  Dept.  Rep.  397)  a 
raihx)ad  empbyee  with  his  tools  undertook  to  catch  an  east- 
bound  train  to  ride  where  he  was  to  work,  fdl  under  the 
train  and  received  injuries  and  compensation  was  allowed. 

In  Potts  V.  Lehigh  VaUey  R.  R.  Co.  (4  State  Dept.  R^.  421) 
a  railroad  employee  was  on  his  way  from  work  when  the  car 
caught  fire.  He  jumped  therefrom  and  sustained  injuries. 
Compensation  was  allowed. 

In  Holmes  v.  Great  Northern  Smbway  Co.  (2  W.  C.  C.  19) 
the  English  Compensation  Commission  has  upheld  the  same 
rule.  In  that  case  an  engine  cleaner  who  lived  at  King's  Cross 
was  carried  free  by  his  empbyer,  the  railroad  company,  to 
Homsey.  While  crossing  the  metals  for  Hie  purpose  of  getting 
to  the  place  where  he  worked  and  shortly  before  the  time  for 
commencing  work,  he  was  knocked  down  by  a  passing  train 
and  kiUed.  It  was  there  held  "  That  the  employment  com- 
menced when  he  entered  the  train  at  King's  Cross,  and  that 
the  accident  arose  out  of  and  in  the  course  of  his  maployment." 

The  respondent  to  sustain  this  judgm^it  relies  strongly 
upon  the  case  of  Pierson  v.  Interborough  Rapid  Transit  Co. 
(184  App.  Div.  678;  affd.,  without  opinion,  227  N.  Y.  666). 
It  was  there  held  that  where  an  employee  of  an  elevated 
raiboad  company  during  a  two-hour  period  ofif  duty  was 
injured  by  collision  of  two  trains,  while  on  his  way  frcwa  a 
terminal  where  he  had  just  finished  a  tour  of  duty,  to  his 
dentist's,  the  injury  did  not  arise  ''out  of  and  in  the 
course  of"  his  employment,  and,  therefore,  the  employee 
was  not  entitled  to  compensation  under  the  Woricmen's 
Compensation  Law.  In  that  case  the  employee  was  using 
the  defendant's  tram,  not  for  the  purpose  of  going  betwesD 
his  home  and  his  place  of  work,  but  for  the  purpose  of  going 
to  some  other  place  for  an  individual  or  personal  puipose  and 
the  case  comes  within  the  rule  laid  down  in  Matter  of  DeVoe 
(supra).  This  case  is  no  authority,  however,  fcMr  determining 
the  liability  of  the  company  in  a  case  where  an  employee  was 
using  the  transportation  furnished  by  the  master  in  going  to 
his  place  of  employment,  and  does  not  support  the  respondent's 
contention  here.  ^         i 
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The  judgment  and  order  should,  therefore,  be  reversed, 
with  costs,  and  the  complaint  dismissed,  with  costs* 

Clabks,  p.  J.,  and  Lauohlin,  J.^  concur;   Dowlinq  and 
C^BNBAUM,  JJ.,  dissent. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Celine  Villbicin,  Respondent,  v.  Mabqabot  Bbown, 
Appellant. 

First  Department,  November  12, 1920. 

Slander  ^  eharge  that  penon  ia  &  "  erook  "  *—  worda  not  alanderoua 
per  ae  ^faUure  to  aUece  apeclal  damagea  or  that  word  was  used 
in  respect  to  plaintiff's  business. 

It  is  not  slanderous  per  se  to  oall  a  person  a  "  crook,"  and  a  oomplaint 
founded  upon  snoh  charge  is  subject  to  demurrer  where  there  are  no  alle- 
gations as  to  special  damages  or  that  the  word  was  used  in  respect  to 
the  plaintiff's  business. 

DowuNO  and  Paob,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  Margaret  Brown,  from  that  part 
of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  11th  day  of  August,  1920^  granting 
plaintiff's  motion  for  judgment  on  the  pleadings  as  to  the 
second  cause  of  action,  which  pleadings  consisted  of  an  amended 
complaint  and  the  demurrer  thereto,  and  overruling  the 
defendant's  demurrer  to  the  second  cause  of  action. 

Frank  E,  Carstarphen  of  counsel  [Charles  K.  AUen  and 
John  Hanson  Kennard,  with  him  on  the  brief],  for  the  s^ypellant. 

John  Vernon  Bouvier,  Jr.,  of  counsel  [Rufw  M.  Overlander, 
attorney],  for  the  respondent. 

Smith,  J.: 

In  the  second  cause  of  action  plaintiff  complains  of  the 
defendant  for  having  falsely  uttered  in  the  hearing  of  third 
parties  of  and  concerning  the  plaintiff,  '^  Madame  Villemin 
(meanmg  thereby  the  plamtiff)  is  a  crook."  This  cause  of 
aetion  further  alleges  that  such  words  imputed  dishonesty  and 
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Hkoral  turpitude  to  the  plaintiff  which  would  subjeot  heri,  if 
guilty,  to  imprisduneat  for  the  onmea  4)f  obtoiniag  monegr 
under  false  pretenses,  theft  and  inunoiaUty,  a4d  that  the  third 
party  in  whose  presence  the  words  were  utt^r^  understood 
the  said  words  so  spoken  of  plaintiff  by  the  defendant  to 
mean  that  the  jdaintiff  was  a  crook,  thief  and  robber;  No 
special  damages  are  pleaded  and  the  plaintiff  jfiests  her  oUm 
solely  upon  the  ground  that  the  statement  was  slanderous 
per  86. 

It  is  unhecessary  hero  to  xeview  ihd  distinotbn  well  recog- 
nized between  the  rules  which  govern  an  action  for  libel  and 
an  action  for  slander.  Many  words  written  might  be  libelous 
•per  86  which  would  not  be  slanderous  if  merely  spoken.  The 
contention  hero  is  that  the  word  '*  crook  ^'  is  slanderous  per  se; 
because  it  imputes  an  indictable  crime.  This  contention  is, 
we  think,  tmsupported  by  reason  or  authority.  By  common 
experience  we  know  that  the  word  **  crook  '*  is  applied  to 
persons  who  are  not  guilty  of  crime.  In  the  Century  Dic- 
tionary the  word  is  defined  as  "  a  dishonest  person;  one  who 
is  crooked  in  conduct;  a  tricky  or  upderhand  schemer;  a 
thief;  a  swindler."  In  the  Oxford  Dictionary  crooked  in 
referring  to  the  quality  of  a  person  is  defined  as  ^'  deviating 
from  rectitude  or  uprightness,  not  straightforward,  dishonest; 
wrong,  perverse." 

In  Kuhne  v.  Ahlers  (45  Misc.  Rep.  454)  it  was  held  that 
to  call  one  a  swindler  was  not  slanderous  per  se.  (Gaynor,  J.,- 
Trial  Term.)  The  same  is  held  in  Chase  v,  Whillock  (3  Hill, 
139)  aod  Ei^ih  v.  WaUher  (24  N.  Y.'  St.  Repr.  122).  In 
Maclntyre  v.  Fruchter  (148  N.  Y.  Supp.  786)  the  court  said, 
p»  ToUFKiNS,  J.:  ''  The  wosds  a  ' bbfck  leg '  a;nd  ^  swindler ' 
have  been  hold.to  be  not  slanderous  per  ^e.  ChQ9e  v,  WhiUMk^ 
3  Hill,  139;  Cyc.  vol.  25,  p.  225,  etc.  There  are  other  cases 
holding  that  to  charge  one  with  being  a  *  cheat  ^  and  a  ^  damn 
black  leg  '  and  a  *  swindler '  is  not  slanderous  unless  used  in' 
connection  with  one's  business  or  trade.  The  words  'rlouay 
Uackguani'  no  more  charge  or  import  a  crime  than.  do.  ihe 
weeds 'chettfc' or  '  black  leg.' " 

.  In  SavMe  v.  Jardine   (2  H.  fil  531)  to  chijfge  one  withf 
being,  a  swindler  was  held  not  to  be  actionable  per  se. 

In  Phmale  v.  Vau§han  (12  Baib.  215)  the  words,/' You 
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have  swom  falae  under  oath,  you  have  lied  under  oath/'  were 
held  not  slanderous  per  se. 

In  Savage  v.  Bobery  (2  Salk.  694)  it  was  hdd  not  actionable 
to  eall  a  person  a  cheat. 

Witbin  these  authorities  as  well  as  withm  the  conunon 
\m  and  acceptation  of  the  term,  I  am  of  the  opinion  that 
the  use  of  the  word  '^  crook  "  as  charged  in  the  complaint 
.cannot  be  held  to  be  actionable  per  se^  and  in  the  absence  (rf 
4Ui  allegation  of  special  damage  or  that  the  word  was  used  in 
respect  of  the  plaintiff's  business,  no  cause  of  action  is  stated. 
..  The  oirder  so  far  as  appealed  from  should,  therefore,  be 
raversed,  with  ten  dollars  oosts  and  disbursements,  and  plains 
tiff's  motion  for  judgment  on  the  pleadings  as  to  the  second 
cause  of  action  denied,  with  leave  to  the  plaintiff  to  s^ve 
an  amended  complaint  within  twenty  days  upon  pa3rmiQnt  of 
said  eostsu 

Clabke,  p.  J.,  and  Greenbatjm,  J.,  concur;  Dowling 
and  Page,  JJ.,  dissent. 

Pqwling,  J.  (dissenting) : 

.The  semnd  cause  of  action  sets  forth  that  plaintiff,  a  resident 
of  the  city  of  New  York,  has  been  for  a  number  of  years 
engaged  in  the  business  of  reining  out  unfurnished  rooms  to 
tenants  by  the  yefu*  in  a  building  which  she  leases,  and  that 
she  alHo  leases  a  part  thereof  to  a  subtenant  who  conduats  a 
high  cls£s  restaurant  therein;  that  she  is  laiigely  aood  directly 
i^tenssted  in  the  ^'  University  Francai^,"  the  purpose  of  which 
)s  set  forth ;  that  defendant  At  the  times  thereafter  mentioned 
.  was  a  tenant  of  plaintiff,  and'  of  ton  partoqk  of  refreshments 
served  in  said  restaurant;  that  plaintiff,  who  is  French  by 
birth  and  related  to  prominent  French  families,  entertained 
foreign  notables  visiting  this  coimt^  during  the  War,  and  she 
also  arranged  for  and  conducted  lectures  and  French  couisses 
from  which  she  derived  a  substantial  inccxne.  Further,  that 
plaintiff's  business  d^>eiiids  upon  h^  good  reputawn  and 
credit  and  the  confidence  reposed  in  her  by  the  public;  that 
she  has  always  enjoyed  an  emviable  reputation  and  the  con- 
fidence of  her  neighbors  as  well  as  those  with  whom  she  ha$ 
done  buaiaess.  It  is  then  alleged  that  between  the.  left  day  of 
October;  1918,  *nd  the  30th  day  of  October,  1919,  "defendant 
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did  wilfully  and  maliciously  speak,  utter  and  communicate  cer- 
tain various  false,  defamatory  and  slanderous  words  in  the  pres- 
ence and  hearing  of  one  Mrs.  Eowarsky,  against  and  concerning 
the  plaintiff,  with  the  latent  to  iajure,  d^ame,  disgrace,  degrade 
and  scandalize  the  plaintiff/'  The  words  were:  ''  Madame 
Yillemin  (meaning  thereby  the  plaintiff)  is  a  crook/'  The 
iimuendo  laid  is  that  these  words  imputed  dishonesty  and  moral 
turpitude  to  plaintiff,  which  would  subject  her,  if  guilty,  to 
imprisonment  for  the  crimes  of  obtaining  money  under  false 
pretenses,  theft  and  immoraUty;  that  def^idant  well  knew 
such  charges  were  imtrue,  false  and  wholly  xmfoimded,  and 
that  Mrs.  Kowarsky  "  understood  the  said  words  so  spoken 
by  the  defendant  to  mean  that  said  plaintiff  was  a  crook,  thief 
and  robb^  and  it  was  in  describing  said  pli»ntiff  as  such  per- 
son that  the  said  words  were  employed."  No  special  damage 
is  pleaded.  To  this  second  cause  of  action  defendant  has 
demurred,  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

I  recognize  that  the  rule  of  liability  for  words  published  as 
a  libel  is  quite  different  from  those  spoken  as  a  slander. 
Undoubtedly  the  words  in  question  would  be  hdd  libelous. 
But  as  no  special  damage  is  pleaded,  the  plaintiff's  right  to 
recover  must  depend  upon  her  being  able  to  bring  this  case 
within  the  first  class  of  cases  enumerated  in  25  Cyc.  284, 
wherein  oral  defamation  is  actionable,  viz.:  "(1)  Words 
falsely  spoken  of  a  person  which  impute  to  the  party  the 
commission  of  some  criminal  offense  involving  moral  turpitude 
for  which  the  party,  if  the  charge  be  true,  may  be  indicted 
and  punished."  ITie  law  has  been  more  lenient  in  enforcing  • 
liability  for  slanderous  utterances  as  mere  oral  defamatory 
words  are  considered  as  transitory  abuse,  the  result  of  the 
natural  passions,  and  not  having  substance  and  body  enough 
to  constitute  an  injury  by  affecting  the  reputation.  {Bryam  v. 
AikeUy  65  Minn.  87.)  But  a  person  cannot  falsely  charge 
another  even  orally  with  being  a  criminal  or  committing  crime, 
without  paying  damaages  therefor. 

The  question,  therefore,  is  whether  the  words  used  shotiid 
be  deemed  to  accuse  plaintiff  of  being  a  criminal,  or  having 
committed  a  crime  involving  moral  turpitude;  whether  they 
would  be  so  understood  by  one  hearing  them  spoken  who  was 
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of  ordinary  and  average  intelligence;  and  whether  the  innuendo 
is  justified  by  the  language  used. 

The  industry  of  the  learned  counsel  for  appellant  has 
resulted  in  a  very  interesting  collection  ol  abusive  and  denuise 
ciatory  words  which  while  far  from  complimentary^  have 
betti  judicially  held  not  to  be  sland^x>us  per  se^  audi  therefore, 
not  actionable.  But  the  word  ''  crook  ''  has  nowhere  as  yet 
been  held  to  come  within  the  categray  of  innocuous  verbal 
assaults,  though  it  must  be  admitted  it  cornea  quite  near  to 
some  oi  them. 

A  crook  is  necessarily  crooked;  and  to  be  crooked  has  been 
a  term  of  reproach  for  centuries.  Thus  in  the  King  James 
version  of  the  Holy  Bible  appears  the  sentence:  ''  They  have 
corrupted  themselves;  their  ^ot  is  not  the  spot  of  his  childr»i; 
they  are  a  perverse  and  crooked  generation."    (Deut.  xxxii,  5.) 

In  the  Douay  translation  of  the  Old  Testament  the  verse 
thus  appears:  "  They  have  sinned  against  him,  and  are  none 
of  his  children  in  their  filth;  they  are  a  wicked  and  perverse 
generation." 

So  Sir  Francis  Bacon  wrote: ''  Whatsoever  affairs  pass  such 
a  man's  hands,  he  crooketh  them  to  his  own  ends; "  and 
Bishop  Taylor,  ''  My  will  hath  been  used  to  crookedness  and 
peevish  morosity."  What  is  crooked  is  neceesarily  bent,  not 
straight,  and  March's  Thesaurus  defines  it  not  only  as  - '  not 
straight "  but  as  ''  dishonest."  In  Roget's  Thesaiurus  it  is 
included  under  the  heading  ''  Improbity."  Stormonth's  Dio- 
tionary  defines  "  crooked  "  as  meaning  ''  without  rectitude." 
Crooked  has  bng  been  used  as  a  term  of  reproach,  and  in 
Fuller's  Worthies  reference  is  made  to  the  term  ^^  crooked  as 
Crawley,"  referring  to  a  river  in  Bedfordshire  so  tortuous  in 
its  course  that  at  one  point  it  was  necessary  to  travel  eighty 
ir  iles  to  cov^  an  actual  distance  between  the  place  of  departure 
and  arrival  of  only  eighteen  miles.  In  like  mann^  was  applied 
the  Americanism  '^  crooked  as  a  Virginia  <or  snake)  fence," 
said  of  pa-sons  difficult  to  ke^  ^^stra^ht."  (2  Farmer  d; 
Henley,  Dictionary  of  Slang,  2170  The  appdiation  of 
'^  Crook-fingered  Jack  "  was  given  to  one  of  Captain  Mao- 
heath's  gang  of  highwaymen  in  Gay's  "  The  Beggar's  Opera." 
The  ''  Slang  Dictionary  "  defines  **  crooked  "  as  '^  anything 
stolen." 
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In  Midland  PiMiehing  Co.  v.  Implemeni  Trade  Journal  Co. 
(108  Mo.  App.  223);  which  was  a  libel  smit,  one  Calvin  K. 
Reif snider  was  referred  to  in  a  headline  in  the  libelous  article 
as  follows: ''  Mr.  Crooked  K.  Reifsnider  Gets  It  In  The  Neck 
Again.''  By  its  decision  the  cottrt  held  that  this  was  a  libel 
of  and  conoemmg  Reifsnider  mdividnaUy  and  that  the  plain- 
tiff corporation  which  he  had  founded  and  of  which  he  was 
editor  and  manager,  oould  not  recover  on  the  second  count, 
diarging  such  publication  as  a  libel  on  plaintiff.  In  its  i^ioion 
the  court  said  (p.  233) :  ''  There  is  no  covert  meaning  in  any 
of  the  words  used  in  the  headline.  They  are  not  ambiguous 
and  do  not  require  an  innu^ido  to  explain  the  meaning  of  any 
of  them  or  to  apply  them.  Any  ordinary  reader  can  imdarstand 
them.  They  chaj^e  Reifsnider  with  being  '  crooked/  that  is 
'  dishonest.'  " 

The  word  ''  crook  "  in  its  application  to  individuals  has 
passed  from  what  may  have  wiginally  b^en  the  figurative 
manner  of  speech  which  forms  the  basis  for  slang  into  a  settled 
and  accepted  meaning.  Perhaps  the  primitive  meaning  of 
tJie  word  in  its  inoffensive  sense  of  a  shepherd's  staff  having 
one  end  curved  or  hooked,  for  catching  the  lundeir  leg  of  a 
A&ep,  may  have  suggested  its  applicatiou  to  those  crimioal 
gentry  who  delis^t  in  tripping  up  the  unwary  .aod  profiting 
by  their  fall.  At  any  rate,  its  first  appearance  was  as  a  slang 
term  or  colbquialism/ the  source  of  so  many  words  which 
ultimately  have  found  gmeral  acc^tance  and.rooogmtion.as 
a  l^tinaate  part  of  our  language,  so  the  general  meaning  now 
attributed  to  this  word  is  not  a  v^y  iiew  one. 

In  John  S.  Farmer's  valuable  work  pn  ''Americai|isms,  CHd 
and  New,"  published  in  1889,  he  defines  crook  as  ''  a  thief; 
swindler;  one  whose  ways  society  regards  as  '  not  straight.' " 
In  illustration  whereof  he  quotes  from  the  Orange  Journal, 
April  16,  1887:  ''  Strange  as  the  statemei^t  may  seam,  the 
puUic  know  notiiing  of  the  work  of  a  really  clever  crook,  and 
the  police  themselves  know  very  Uttle  more.  The  eaqilanation 
of  this  ignorance  is  a  very  simple  one.  A  crook  wl^ ose  methods 
are  exposed  is  a  second-rate  crook."  In  the  aqcepted  authority 
on  ^'  Slang  and  its  Anabgues,  Past  and  Present,"  by  John  3. 
Farmer  and  W..E.  H^ey,  published  in  1891,  ''crook"  is 
defined  as  ''A  thief;  swindler;  one  who  gets  things  'on  the 
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crook/  "  which  later  phrase  is  said  to  be  the  antithesis  of  "  on 
the  stnught "  and  in  the  illustration  given  is  used  in  the  sense 
of  "  dishonesty/'  To  loam  what  meaning  a  word  conveys 
to  the  hearer  of  average  intelligence^  cannot  better  be  tested 
than  by  the  meaning  attributed  to  it  in  those  sources  of 
information  to  which  suet  a  person  resorts  for  information,  the 
dictionary,  .        i 

.  The  w<»d  ''  Cfxtok  "  includes^  among  oih&c  definitions,  the 
following  according  to  the  dictionaries  quoted: 

Standard:  '^ (Colloquial)  A  professional  rogue;  a  criminal  or 
emb  cotnsotting  with  criminals;  a  person  recogni^  by  the 
liuUiorities  as  belonging  to  the  criminal  class;  swindler;  sharp; 
chieat."  In  illustration  of  which  it  gives  the  following  quota- 
tion from  the  New  York  Sun  of  June  19,  1891:  "  The  slang 
word  '  crook '  now  bids  fair  to  be  recognized  in  the  statutes 
and  consequently  to  be  adopted  as  good  Englii^  in  the  courts 
of  law.  A  bill  regulating  admissions  to  the  prison  at  Mar- 
quette excludes,  among  other  classes  of  individuals  specified, 
those  known  to  be  '  crooks  '  in  i)olice  parlance." 

Century:  "A  dishonest  person;  one  who  is  crooked  in  con- 
duct; a  tricky  or  underhand  schemer;  a  thief;  a  swindle." 

(krfofd:  "  One  whose  conduct  is  crooked;  a  dishonest 
person,  swindler,  sharper.  TJ.  S.  Colloquial,"  quoting  as 
fpllowsi  "  1886  —  American  local  newspap^.  The  photo- 
giaphs  of  sevecal  English  cracksmen  along  with  one  of  a  New 
York  ciocri^  1891  —  H.  Campbell,  Darkness  and  Daylight, 
p«  470,  Gamblers,  pickpockets  and  other  '  crooks  '  abound."  • 

Webster:  "A  person  given  to  crooked  or  fraudulent  prao: 
tices;  a  swindler;. sharper,  thief;  forger,  or  the  like." 

My  conclusipn  is  that  the  woid  "  crook  "  in  view  of  its 
commonly  acioepted  meaaiAgip  might  properly  be  held  by  thot 
jwy  to  l^ve  been  said  and  understood  in  the  sense  charged  by 
the  innuendo  and,  therefore,  to  have*  been  slanderous  per  ae^. 
and  that  tb^  order  appealed  from  is  right  and  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Pao£,  J.,  ooncurs.  • 

Order  so  far  as  appealed  from  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  leave  to 
plaintiff  to  amend  complaint  upon  payment  of  said  costs. 
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Amelia  B.  Chamberlin,  Appellant,  t;.  Arthur  B.  Chamber* 
LENT,  Respondent. 

First  Department,  November  12,  1^20. 

Husband  and  wife  —  action  for  leparatlon  —  dismissal  of  oomplaint 
on  merits  —  court  cannot  award  custody  of  children  to  defendant 

—  Code  Civil  Procedure,  sections  1766  and  1771,  construed — separa- 
tion agreement  relating  to  custody  and  maintenance  of  children 

—  when  court  may  not  annul  or  modify  same. 

Where  in  an  action  brought  by  a  wife  for  separation,  the  court  dismisses  the 
complaint  upon  the  merits  because  the  evidence  does  not  establish  t&e  plainr 
tiff 's  right  to  a  decree,  it  should  not  award  the  custody  of  the  children  of 
the  marriage  to  the  defendant  and  relieve  him  from  his  ol^gation  to  sup- 
port his  wife  where  he  made  no  counterclaim  for  a  separation. 

Such  provision  for  the  custody  of  the  children  is  not  authorized  by  sections 
1766  and  1771  of  the  Code  of  CSvil  Procedure  which  only  apply  where  a 
separation  can  be  decreed  upon  the  evidence. 

Moreover,  as  the  parties  had  entered  into  a  separation  agreement  providing 
that  the  plaintiff  should  have  custody  of  the  children  and  that  the  defend- 
ant should  pay  fcxr  their  maintenaoce  and  education,  the  court  had  no  right 
to  ma](e  a  different  disposition  of  the  children  where  the  agreement  had 
not  been  abrogated  or  set  aside. 

The  fact  that  the  agreement  itself  provided  that  it  might  be  abrogated  or 
modified  by  any  deoree  entered  in  an  action  for  divoroe  brought  by  either 
party  conferred  no  jurisdiction  upon  the  court  to  abrogate  or  modify  it. 

Appeal  by  the  plaintiff,  Amelia  B.  Chamberlin,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  tJie  16th  day  of  May,  1919,  upon  the  decision  of  tiie  court, 
rendered  after  a  trial  at  the  New  Yoric  Special  Term,  dismissing 
the  complaint  upon  the  merits  in  so  far  as  it  demands  a  judg- 
ment and  decree  of  separation  and  a  provision  for  the  support 
and  maintenance  of  the  plaintiff,  and  awarding  the  custody  of 
the  children  to  the  plaintiff  and  the  defendant  during  certain 
periods  of  the  year,  and  the  control  of  the  care  and  education 
of  said  children  to  the  defendant,  and  making  provisions  for 
the  maintenance  and  welfare  of  said  children. 

Royal  E.  T.  Riggs  of  counsel  [Gannon,  Seibert  &  Riggs, 
attorneys],  for  the  appellant. 

Charles  Weishaupt  of  counsel  [/.  G.  FranerUhal,  attomqr], 
for  the  req)ondent. 
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Pagb,  J.:  ! 

The  acti(xi  was  brought  by  the  plaintiff  to  procure  a  judg- 
ment separating  her  from  the  bed  and  board  of  the  defendant 
forever,  and  for  a  provision  for  the  support  and  maintenance 
of  herself  and  the  two  children  of  the  parties,  upon  the  ground 
of  alleged  cruel  and  inhuman  treatm^xt  and  failure  to  sui^)ort. 
The  answer  denies  the  allegation  of  cruelty;  admits  that  the 
plaintiff  has  had  the  custody  of  the  children  since  September, 
1015;  and  alleges  certain  facts  as  a  defense  and  in  justifioa&n; 
and  prajrs  for  judgment  dismissing  the  complaint  and  thati 
the  court  give  such  directions  for  the  custody,  care  and  eduoar 
tion  of  the  children  as  their  interest  may  requireu  The  learned 
trial  justice  after  a  trial  of  the  issues  granted  judgment  for 
the  defendant  dismissing  the  complaint,  upon  the  merits,  and 
furth^  gave  to  the  defendant  custody  of  the  childroi  and 
established  elaborate  r^ulations  for  the  conduct  of  the  plaintiff. , 
The  question  presented  by  this  appeal  is  whether  in  an . 
for  a  separation,  by  the  wife  against  the  husband,  the  couitj 
having  dismissed  the  complaint  upon  the  ground  that  the\ 
facts  proved  did  not  estabfish  the  wife's  right  to  a  decree  of  | 
separation,  may,  nevertheless,  by  its  judgment  in  the  action,  j 
award  to  the  defendant  custody  of  the  diildren  of  the  ] 
rdieve  the  husband  from  the  obligation  to  support  the  wife 
and  restrain  her  from  interfering  with  him.  It  would  seem 
too  clear  for  argument  that  affirmative  relief  could  not  be 
granted  to  the  d^endant  unless  he  had  sou|^t  such  rdief 
by  counterclaim.  Citation  of  authority  for  this  proposition 
would  seem  unnecessary.  The  judgment  in  this  action 
practically,  although  not  in  terms,  grants  the  defendant  a 
separation  from  the  plaintiff.  The  respondent  claims,  however, 
that  the  court  was  authorised  by  sections  1766  and  1771  of 
tiie  Code  of  Civil  Procediu^,  in  making  provifdon  for  the 
custody  and  care  of  the  diiklren  of  the  marriage,  notwith^ 
standing  the  faet  that  no  judgment  of  separation  was  granted. 
While  there  would  seem  to  be  some  justification  for  the  claim, 
if  we  coDsider  only  the  general  lai^uage  of  those  sections^  yet 
when  we  take  into  consideration  the  limitations  on  the  jurist 
diction  of  the  court  in  these  aoticms  and  the  constructioa 
that  has  been  given  to  those  sections  and  the  provisions  of 
--       Aep.Div.— Voi^CXCIIL       50  V-         t 

Digitized  by  VjOOQIC 


786  CHAHBBBLm  V.  ChAMBEBUN; 

First  I^epartment,  Noveubeij,  100a  [Vol.  198. 

the  Revised  Statutes  (2  R.  S.  147,  §  55;  2  id.  148,  §  ^9) 
from  which  they  were  derived,  it  is  olear  that  it  wii8>  not  the 
legislative  intent  that  su<^  rdief  should  be  ^ven  on  the  facts 
preeented  by  this  case. 

In  (lie  case  of  Davis  v.  Davis  (75  N.  Y.  ^l).the  boort  at 
^peeial  Term  had  denied  the  relief  songjit  in  so  far  as  it  asked 
for  a  decree  of  separation,  but  did  not  disiaiss  iihe  ooii4>laint 
but  directed  judgment  awarding  the  custody  of  their  dhildrN^ 
to  the  plaintiff  and  requiring  the  defendant  iio  piny  to  the 
plaintiff  a  suin'for  their  support.  In  reversing  the  judgoQient 
the  court  said:  ''  The  court  was  not  authorised,  in  this^ction^ 
after  having  denied  judgment  of  separation,  t6  award  to  the 
plaintiff  the  custody  of  the  children,  or  make  a  decitse 
for  their  support;  The  general  jurisdiction  which  appertains 
to  the  Supreme  Court,  as  a  court  of  equity,  to  iotetfero 
for  the  protection  of  infants  *  *  *  cannot  be  invoked  to 
sustsain  the  judgment  in  this  case.  In  this  statutwy  action 
the  power  of  the  court  is  to  be  sought  in  the  statute  itself, 
and  only  such  judgment  can  be  rendered  as  is  authorized 
thereby."  And  the  court  further  points  out  that  the  remedy 
is  by  habeas  carpus.  (Pp.  227,  228.)  Tha/b  case  was  dooid^d 
with  respect  to  the  provisions  of  the  Revised  Statutes..  It 
was,  however,  applied  to  the  seetions  of  the  <3ode  'of  Civil 
Procedure  and  it  was  held  that  an  action  could  not  be  brought 
for  maintenance  and  support  without  asking  for  a  decree  €i 
separation.  {RaTnsden  v.  Ramsden,  91  N.  Y.  281,  288.)  This 
latter  case  applies  to  the  defendant's  position  in  this  lease  ad 
he  merely  asks  for  the  custody  of  the  children  of  tho  mahriage 
and  not  for  a  separation.  The  Appellate  Divisions  of  tiie 
Second  and  Fourth  Departm^its  have  ai^lied  the  case  lof 
Datris  v.  Davis  (s^pra)  to  the  provisiolns  of  ihe  Code  of  Civil 
Procedure  {Robmson  v.  Robinson,  146  App,  Ddv.  638;  Kamman 
V.  Kamman^  No.  1,  167  id.  423),  kad  have  held  that  thb  pn>* 
visions  in  section  1766  of  the  Code  of  Civil  ProeeduiJe,  that  the 
court  may  in  aa  action  for  separation  raodte  a  judgnkent  f or 
the  mainteoaiice  of  the  wife  and  children^  where,  under  the 
circumstances  of  the  ease,  such  a  judgment*  is  proper,  without 
rendering  n  judgment  <^  separation,  apply  onljr^whete  a  s0pa-> 
ration  can  be  decreed  upon  the  evidence.  The  learned  juslide 
decided  in  the  instant^case  that  the  evidence  was  insufifeient  to 
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justify  such  a  decree.  The  provision  should  not  have  been 
iiieosporated  in  the  iu^^pnent. 

Furthermore  the  parties  had  entered  into  a  separation 
agreement  on  December  18,  1915,  which  provided  that  the 
plaintiff  should  have  custody  of  the  diildreuf  and  that  the 
d^^iliidaQjt  wds  to  pay  her  $150  monthly  and  an  additional 
scma^for  the  edu^tiop  oC  the  children.  This  agreement  has  not 
been  abrogated  or  set  aside,  and  the  court  in  this  action  had 
no  power  without  granting  a  judicial  separation  to  substitute 
an  agreement  of  its  drafting  for  thiat  which  the  parties  had 
voluQta;rily  jivade  themselves.  Although  there  may  not  have 
been  grounds  for  a  judicial  separatioUi  the  parties  may  agree 
to  separate,  xmder  such  terms  a^  the  law  p^^ioits,  and  make 
such  provision  as  they  deem  advisable  for  maintenaaoe  and 
support,  and  ciistody  of  the  children.  (Stoddard  v.  Stoddard^ 
187  App.  Div.  258,  267;  affd.,  227  N.  Y.  13.)  The  fact  that 
this  agreement  provided  that  it  inight  be  abrogated  or  modified 
by  any  decree  ent(^^  in  an  actioiu  fox  divorce  brought  by 
either  party,  conferred  no  jurisdiction  on  the  court  to  abrogate 
6t  modify  it.  (Stoddard  r.  Stoddard,  supra.)  The  court  in 
a  judgment  granting  a  separation  could  as  incidental  reUef 
make  such  provision  for  maintenance,  support  atid  custody 
of  the  children  as  it  deemed  wise,  without  regard  for  the 
terms  of  this  agreement. 

IniMsmuch  as  the  case  was  tried  upon  an  erroneous  theory 
of  what  t^as  properly  within  the  Issues,  and  thus  epvidence 
that  was  prejudicial  to  the  phdntiff  was  received,  the  interests 
of  justice  require  that  the  findings  and  judgment  be  reversed 
and  a  new  trial  ord^*ed,  with  costs  to  the  appellant  to  abide 
the  event. 

Clarke,  P.  J.,  Bowling,  Smith  and  Gbeenbaum,  JJ:, 
concur. 

Judgment  i?eversed. and  new  tml  ordered^  with  costs  to 
appellant  to  abide  event.    Settle  order  on  notice. 
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Ibying  Bloom,  AppeUant,  v.  Abram  Bloom  Company^  Inc., 

Respondent. 

First  Department,  November  12, 1920. 

Sales  —  evidence  of  trade  custom  —  failure  to  object  to  tettimoay  as 
to  conversations  at  time  of  execution  of  written  contract — appeal- 
Where  in  an  aotion  to  recover  a  balance  of  the  imrohase  piiee  of  a  certain 
quantity  of  silk  thread  the  defendant  alle^^  that  under  the  written  con- 
tract of  sale  and  under  the  custom  and  general  usage  of  such  trade  the 
silk  thread  was  sold  in  equal  proportions  of  what  is  known  as  right  and  left 
twist  threads,  while  the  thread  delivered  by  the  plaintiff  had  a  large  excess 
of  left-hand  twist  which  was  rejected  by  the  defendant  who  counter- 
claimed  for  an  overpayment,  it  was  not  error  to  allow  pard  testimony  as  to 
oonversatioDs  which  accompanied  the  makiug  of  the  contract  tending  to 
show  that  the  goods  were  sold  "  as  is,"  where  there  was  no  objection  by 
the  defendant  to  such  testimony. 
Said  error  cannot  be  raised  for  the  first  time  upon  appeal  upon  the  tiieory 
that  it  tended  to  vary  the  terms  of  a  written  contract 

Appeal  by  the  plaintiff,  Irving  Bloom,  from  a  determination 
and  order  of  the  Appellate  Term  of  the  Supreme  Courts 
made  on  the  28th  day  of  October,  1919,  reversing  a  judgment 
and  order  of  the  City  Ck)urt  of  the  City  of  New  York  and 
ordering  a  new  trial. 

Francis  M.  Scott  of  counsel  [Morse  S.  Hirsch  with  him  on 
the  brief],  Morris  &  Samuel  Meyers,  attorneys  for  the 
appellant. 

!     Abraham  /.  Spiro,  for  the  respondent. 

Greenbattm,  J.: 

The  action  was  brought  to  recovw  the  sum  of  $1,996.60 
as  the  balance  of  the  purchase  price  of  680  pounds  of  certain 
silk  thread  under  a  written  contract  of  sale  whioh  reads  as 
follows: 

''  We,  Irving  Bloom  &  Co.,  agree  to  sell  to  Abram  Bloom 
Co.,  Inc.,  and  Abram  Bloom  Co.,  Inc.,  agrees  to  purchase  of 
Irvmg  Bloom  &  Co.  about  800  to  1100  pounds  of  3  Thread 
Canton  Crepe  on  spools  as  sample  spools  delivered  at  $7.25 
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net  cash  per  pound.  About  300  pounds  to  be  shipped  at  onca 
Deposit  of  $1350  is  hereby  acknowledged.  To  be  shipped 
Express  Collect  Mill  and  Market  St.,  Paterson,  N«  J.  AH 
ah^joaents  to  be  delivered  in  full  to  Express  Co. 

**  Abram  Bloom  &  Co.  shall  have  right  to  cancel  bakmce 
of  order  within  5  days  after  receipt  of  initial  shipment  ci 
about  300  pounds  'm  writing  at  the  office.  All  other  diipinents 
to  be  made  same  manner  of  deposit,  etc. 

"IRVING  BLOOM  A  CO. 

"  I.  Bloom. 
"ABRAM  BLOOM  CO.,  INC., 

"Abbam  Bloom,  Treae.'^ 

The  defendant  in  its  answer  sets  up  by  way  of  a  defense 
and  counterclaim  that  under  the  written  contract  and  undw 
the  custom  and  general  usage  in  the  trade  tlie  silk  thuead  in 
question  was  sold  and  agreed  to  be  delivered  in  equal  propor-^ 
tions  of  what  is  known  as  right  and  left  twist  threads.  The 
delivery  upon  which  this  action  is  based  consisted  of  201  pounds 
of  right  twist  and  487  pounds  of  left  twist,  Imng  an  excess  of 
286  poxmds  of  left  twist. 

It  is  undisputed  that  the  defendant  paid  to  the  plaintiff 
the  sum  of  13,000  on  account  of  the  thread  thus  delivered  and 
retained  the  201  pounds  of  right  twist  and  a  similar  amoxmt 
of  left  twist  and  rejected  the  286  pounds  excess  of  left  twist. 

It  also  appears  that  the  vahie  of  the  portion  of  the  goods 
retained  by  the  defendant  amounted  to  $2,921.75  and  that 
defendant  oounterdaimed  for  $78.25,  the  sum  alleged  to  have 
been  overpaid  by  the  payment  of  $3,000. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  full  amount 
claimed.  The  Appellate  Tenn  of  this  court  reversed  the 
judgment  and  ordered  a  new  trial  upon  the  ground  that 
**  over  defendanVs  appropriate  objection  "  parol  evidence  was 
offered  by  the  plaintiff  in  contradiction  of  the  terms  of  the 
written  contract  to  the  effect  that  the  goods  in  question  were 
sold  "  as  is  ''  and  not  upon  the  understanding  claimed  by  the 
defendant,  namely,  that  the  goods  were  to  be  one-half  of  right 
twist  and  one-hajf  of  left  twist. 

We  are  of  opinion  that  the  learned  Appellate  Term  fell  into 
enror  in  stating  that  i^aintiff  was  permitted  to  testify  ''  over 
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defendant's  appropriate  objection  *  *  *  to  conversations 
accompanjring  the  making  ol  the  contract.''  A  leading  of  the 
record  on  appeal  discloses  that  no  objectaonis  of  any  kind  were 
made  to  the  admisdon  of  these  eonveiisatianar  It  is  true  that  in 
the  early  part  of  plaintiff^s  testimony,  after  he  Had  stated  that 
the  goods  were  sold  without  any  guanuoty  ais  tb  twist,  d^nd- 
ant's  comisel  said:  '^  I  submitthe  oontnot  is  in  writing  and  all 
conversations  are  merged  in  the'writii^,"  and  that  tiie  court 
thereupon  replied:  "There  can  be  no  conversation  to  contra- 
dict the  writing,  but  the  negotiations  may  be  testified  to  as 
long  as  they  do  not  contoadict  ^&b  writing."  In  other  words, 
the  cotmsel  for  the  defendant  and  the  learned  court  wwe 
apparently  in  accord.  Thereupon  the  witness  proceeded  to 
detail  the  conversations  tending  to  diow  liiat  tfiie  goods  were 
sold  '^  as  is,"  without  the  slightest  objection  on  the  part  of  the 
defendant's  counsel,  who  thereupcm  oroes^^camined  the  witness 
in  respect  to  his  assertions  that  the  sale  was  one  "  as  is." 

Subsequently  the  defendant  submitted  l^etimony  in  rebuttal 
oi  these  conversations.  The  court  tiien  charged  the  jury, 
without  objection  on  defendant's  behalf,  that  a  question  of 
fact  was  presented  as  to  whether  the  goods  were  sold  "  as  is  ^ 
or  as  claimed  by  defendant.  The  jury  by  its  verdict  found 
that  the  plaintiff's  version  of  the  sale  was  correct. 

It  is  too  late  now  to  urge  that  the  evidence  in  the  respectsf 
indicated  tended  to  vary  the  terms  of  the  written  contract  and 
it  would  be  merely  a  moot  question  to  diseuisB  what  the  effect 
wotdd  have  been,  had  timely  and  appropriate  objeetion  been 
made  and  exceptions  taken  to  the  admissibtlity  of  the  proof 
which  is  urged  upon  appeal  as  incompet^t. 

It  also  follows  that  it  is  wholly  unnebessary  here  to  consider 
whether  the  leaoxed  trial  justifle  ierred  Sn:  dtelaring  the  law 
of  the  case  to  be  that  the  defendant's  acbeptance  of  the  portion 
of  the  goods  delivered  made  it  liable,  in  the  first  instance  for 
the  payment  of  all  the  goiods  d^vered  under  the  contmct 
inasmuch  as  the^defendant  was  permitted  to*  bAve  its  eounter* 
claim  for  dantoges  ooofiidared  by  the  juty  i&ould  thfl(y  find 
Uiat  the  defendant's  version  of  the  contcaot  Was  correct. 

It  ftuUier  follows  tiiat  it  will  serve  ho  useful  purpose  now 
to  pass  upon  the  question  of  icustoin  which  is  discussed  upon 
the  briefs  of  counsel,  .nob  only  because  the  pfffties  left  it  to 
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the  jury  to  say  what  the  contract  was,  but  for  Ihe  further 
reason  that  the  testimony  as  to  custom,  althou^  not  contro- 
verted by  plaintiff,  was  of  the  most  unsatisfactory,  unreliable 
and  unconvincing  character. 

:The  detemmiation  of  ihe  Appellate  Teiin  BousiKbe  reversed, 
and  the^juxigment  in  behalf  of  the!  plaintiff  reinstated^  with 
edsta  in  both.appdlate  coitrts. 

CZiARKB,  P.  J„  LaXJGHLIN,  DoWXJNO  aud  ^ITH,  JJ;,  COnCUT. 

.'  Determination  reversed  and  judgment  of  the  City  Court 
affirmed  and  reinstated,  with  costs  to  appellant  in  this  court 
and  in  thb  Appellate  Term. 


In  the  Matter  of  the  Application  of  Gbbtrxtbb  Crane,  as 
Admiilistratriic,  etc.,  of  (jtEoroe"  W.  Sattbr,  Deceased, 
Appellant,  Respondent,  for  a  Peremptoiy  Writ  of  Man^ 
damus  to  Be  Directed  to  Charles  L.  C^i<)«  as  Comptroller 
of  the  City  of  New  York,  Respondent,  Appellant* 

First  Department,  November  12,  1920. 

mniidpal  eofponilloaa  -r^  imxmgm,  eMMed  !«:  cDnitcmttoa  ^  via- 
4ui$t  in  city,  of  New  Yqxk  —  intez:»ft  wm  aw,^d  -*  stfttutas  oom 
litrued  —  when  computation  of  interest  should  be  made  under 
section  961  of  Greater  Kew  York  charter  as  amended  in  1918  and 

'  not  under  section  69-a  of  Highway  Law. 


Tb^  fobecd  oi  aaaomoralof  tbe.^ity  of  ^New  Jotk  viade  vk  awacd  cti 
Oetahe^  h  X9X^,  for  dani^ages,  pausfed  to,  a  property  owner .  by  tbe  er^tion 
of  ayiaduot  on  One  Hundred  and  Fifty-fifth  street,  which  was  con^ 
struoted  pursuant  to  a  contract  made  in  1890.  Held,  that  section  873  of 
the  Consolidation '  Act  relating  to  damages  caused  by  a  change  in  said 
'  gtades  had  1>eeii  repeal^  and  was  iilu4)erative  eiooept  that  iii  so  far  as  €he 
'  pibpeny  owiier  wliafle'<laiins>a0e]nieddia3t^  ittetaie  dakl  statole  wasia 

fQro^.had.  a<9wM^d  nghta  thereunder  they  could  not  be  destec^yed. 
Tl|e  rig^t  of  si|ch  property  owner  ^  ipterest  on  said  award  vnder  section  5^a 
.  of  the  Highway  Law  hap  been  superseded  by  the  new  right  to  interest  given 
by  section  '951  of  the  Greater  ^j'ew  York  charter,  as  amended  in  1918, 
which  section  furniihes  a  complete  and  exclusive  method  of  procedure  fot 
the  asd^rtaimnent  of  said  damagesiaiid  for  the  fiJCatloB'tof  4ttt0r^>tliei6cni(^ 
aqdtennd  t}ie board  of  astassor^  wcKe;jpstiA^  ip  UiMlia«ii;tc«M^'Sit: 
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•  per  cent  per  aimiim  from  the  time  of  the  oompletion  and  aooeptanoe  of 
the  grading  of  the  street  to  the  date  set  in  the  published  notioe  for  the 
hearing  of  objections  to  suoh  award.  There  is  no  authority  for  awarding 
compound  interest  or  interest  upon  interest  due  the  owner.  _, 

Crobs-appbals  by  the  petitioner^  Qertrade  Ciaiie,  as 
administratrix,  etc.,  and  by  the  defendant,  Charles  L.  Craig, 
as  comptroller  of  the  city  of  New  York,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  28th  day  of  July,  1920,  granting  in  part  and  denying  in 
part  the  petitioner's  application  for  a  peremptory  writ  of 
mandamus  and  directing  the  issuance  of  a  peremptory  writ  of 
mandamus. 

The  petitioner  appeals  from  that  part  of  the  order  denying 
her  application  and  the  defendant  appeals  from  that  part  of 
said  order  granting  the  application. 

John  M,  Harrington  [Herbert  H.  Oibbs  with  him  on  the 
brief],  for  the  relator. 

John  P.  O^Brien,  Corporation  Counsel  [Charles  J.  Nehrbas 
of  counsel],  for  the  defendant. 

DOWLING,  J. : 

The  moving  affidavit  on  behalf  of  petitioner  sets  forth  the 
fbllowmg  facts:  On  July  1,  1886,  George  W.  Sauer  became  the 
owner  of  certain  land,  with  the  buildings  thereon,  situated  at 
ihe  southwest  comer  of  One  Hundred  and  Fifty-fifth  street 
and  Eighth  avenue,  in  the  borough  of  Manhattan,  city  of  New 
York,  and  he  owned  the  premises  during  the  entire  period  that 
a  certain  viaduct  was  being  erected  on  Chie  Hundred  and  fifty- 
fifth  street  and  imtil  after  its  completion.  Pursuant  to  a  con- 
tract dated  July  14, 1890  (executed  xmder  the  authority  of  chap- 
t^  576  of  the  Laws  of  1887),  and  between  August  4, 1890,  and 
Oetobw  2, 1893,  the  One  Hundred  and  Fifty-fifth  etreet  viaduct 
was  constructed  at  an  elevation  of  fifty  feet  or  more  above  said 
street  on  its  lower  level,  and  physical  work  in  front  of  the 
premises  was  begun  on  August  4, 1890.  George  W.  Sauer  died 
.intestate  on  March  8,  1905,  and  the  petitioner  was  appointed, 
and  duly  qualified,  as  administratrix  of  his  estate.  On  June 
^0,  1916,  pursuant  to  the  provisk>n  of  section  873  of  chapter 
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410  of  the  LftWB  of  1882,  known  as  the  New  York  City 
CJonsoIidatbn  Act,  mid  adnunistratrix  filed  with  the  board  of 
aasessoJTs  of  the  city  of  New  Y<»rk  a  daixa  for  damages  in 
respect  of  said  premises  by  reason  of  the  erection  of  said 
,  viaduct.  On  December  8,  1916,  said  claim  for  damages  was 
dismissed  by  said  board  of  assessors.  Thereafter  in  the 
certiorari  proceeding  instituted  to  review  that  determination, 
this  court  made  an  order  bearing  date  May  18,  1017,  whereby 
the  claim  for  damages  was  remitted  to  the  board  and  said 
board  was  directed  to  hear  and  determine  the  claim  upon  the 
mierits  according  to  law.  Subsequently,  in  People  ex  reL 
Crane  y.  Onmnd  (221 N.  Y.  283)  the  Court  of  Appeals  affirmed 
thai  order  holding  that  the  erection  of  the  viaduct  constituted 
a  change  of  grade  of  the  street  within  the  meaning  of  section 
873  of  the  Consolidation  Act. 

Upon  the  trial  of  the  said  claim  for  damages  before  the  board 
of  assessors  it  was  admitted  and  conceded  on  behalf  of  the 
elaimant  and  on  behalf  trf  the  city  of  New  York,  among  other 
things,,  as  follows : 

''  On  May  6,  1890,  the  Board  of  Estimate  and  Apportion- 
ment of  The  CSty  of  New  York  duly  approved  the  plans  and 
specifications  for  the  construction  of  the  viaduct,  which 
had  been  duly  prepared  by  the  Conunissbner  of  PubUc  Works, 
pursuant  to  the  provifflons  of  said  statute. 

^'  On  July  14,  1890,  a  contract  bearing  the  la^  named  date 
was  duly  entered  into  between  the  City  of  New  York  and  cme 
Herbert  Stewart,  for  the  construction  of  the  viaduct  according 
to  said  plans  and  speoifieations. 

''  On  AugiHt  4,  1890,  work  imder  said  contract  was  begun 
and  such  work  was  carried  on  continuously  imtil  such  viaduct 
was  completed  and  duly  accepted  by  the  authorities  of  the 
city  of  New  York  on  October  2,  1893." 

Upon  the  trial  thero  was  adduced  before  the  board  of  assess- 
ors proof  timt  the  woik  under  the  contract  for  the  construction 
of  the  viaduct  was  commenced  on  said  August  4,  18S|0,  in 
front  of  the  premises  in  question.  On  October  1,  1918,  the 
board  of  assessors  made  a  certificate  of  award  whereby,  pur-* 
suant  to  section  873  of  the  Consolidation  Act,  an  award,  in 
the  princiiml  sum  of  $42,500,  was  made  to  the  administratrix 
for  the  damages  sustained  in  respect  of  said  premises  by  reasonj 
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of  the  erection  of  said  viaduct,  and  whereby,  xmder  the  pro- 
visions of  section  %i  of  the  Greater  New  York  charts  said 
board  of  assessors  stated  $63,760  as  the  amount  of  interest 
as  computed  by  them  from  the  time  of  the  ccxmpletion  and 
acceptance  of  the  work,  namely,  October  2, 1893,  to  the  date 
set  in  the  published  notice  for  the  hearing  upon  objections  to 
said  award,  namely,  October  1,  1918.  On  October  20,  1918, 
the  administratrix  received  f rcxn  the  comptroller  a  city  warrant 
in  the  sum  of  $106,250,  the  aggregate  of  the  damages  and 
interest,  and  gave  a  receipt  th^^for.  This  wairant  did  not 
include  interest  from  August  4,  1890,  to  October  2,  1893,  or 
from  October  2,  1918,  to  October  29,  1918,  and  more  than 
thirty  days  prior  to  instituting  this  proceeding  the  adminis* 
tratrix  duly  demanded  interest  for  such  periods  from  the 
comptroller,  with  further  interest  upon  the  balanee  of  interest 
unpaid  from  October  29;  1918,  to  the  date  when  such  payment 
was  demanded.  Relator  asked  that  a  peremptory  writ  of 
mandamus  issue,  directing  the  comptroller  of  the  tiky  of  New 
York  to  pay  to  her  the  interest  claimed.  The  learned  court 
at  Special  Term  granted  the  application  to  the  extent  of 
allowing  interest  from  August  4,  1890,  to  October  2,  1893, 
being  the  pcfriod  when  physical  work  was  under  construction^ 
together  with  interest  frem  October  2^  1918,  the  date  of  the 
award,  to  October  29j  1918,  the  day  on  which  ai^licant  received 
her  warrant  from  the  city.  The  relator  appeals  from  tiie 
refusal  to  allow  her  interest  upon  the  balance  of  interest 
remaining  unpaid  f^m  October  29,  1918.  The  defendant 
appeals  frem  the  allowance  of  any  int^est  whatever  to  relator. 

Upon  the  relator's  appeal  I  believe  the  order  appealed 
frem  is  ri^t  and  should  be  affirmed.  I  can  find  no  authority 
for  the  awarding  of  compound  interest  to  the  relator. 

Upon  the  defendant's  appeal,  the  question  involved  is 
which  statute  regulates  the  amount  of  interest  upon  the  award. 
The  One  Hundred  and  Fifty-fifth  street  viaduct  was  constructed 
imder  the  authority  conferred  by  chapter  576  of  the  Laws  of 
1887.  In  People  ex  rd.  Crane  v.  Ormond  (221  N.  Y.  283)  its 
erection  was  held  to  constitute  a  diange  of  street  grade  within 
the  meaning  oi  section  873  of  the  ConsoUdation  Aot^  and  sec- 
tion 951  of  the  Greater  New  York'charter  (Laws  of  1897,  ohap« 
878  [Laws  of  1901,  chap.  466],  as  amd.  by  Laws  of  1916,  chap* 
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516).  The  award  of  the  board  of  assessois  declared  that  '^  we 
hereby  award  as  damages,  pursuant  to  Section  873  of  the 
Consolidation  Act  and  Section  961  of  the  (keater  New  York 
Charter,  to  the  following  named  persons  the  following  amounts 
with  respect  to  the  property  embraced  within  said  claims: 
Gertrude  Crane,  as  Administratrix  of  the  Estate  of  George 
W.  Sauer,  deceased,  block  2047,  lots  35,  36,  37,  38  and  39, 
142,500/' 

The  relator's  claim  for  damages  accrued  on  August  4, 189Q, 
when  section  873  of  the  Consolidation  Act  was  in  force,  and 
which  concededly  remained  in  full  force  and  effect  until  Jan* 
uary  1,  1898.  That  section  provided:  "  In  all  cases  where  the 
grade  of  any  street  or  avenue  which  was  established  south  of 
Sixty-third  street  on  or  before  March  fourth,  eighteen  himdred 
and  fifty-two,  or  which  has  been  since,  or  shall  hereafter 
be  established  north  of  said  Sixtynsecond  street,  shall  be 
changed  or  altered  in  whole  or  in  part^  it  shall  be  the  duty  of 
the  board  of  assessors  to  estimate  the  loss  and  damage  which 
each  owner  of  land  fronting  on  such  street  or  avenue  will 
sustain  by  reason  of  such  change  to  such  lands,  or  to  wy 
improvements  thereon;  and  make  a  just  and  equitable  award 
of  the  amount  of  such  loss  or  damage  to  the.owner  or  owners  of 
such  lands  or  tenements  fronting  on  such  street  or  avenue  and 
opposite  thereto,  and  affected  by  such  change  of  grade,  and 
the  amount  of  such  award  shall  be  included  in  the  expense  of 
such  proceeding,  and  with  such  expense  sdiaU  be  assessed  as 
provided  in  and  by  section  eight  hundred  and  seventy«-seven.'' 
Under  the  law  as  it  existed  prior  to  1910,  interest  was  not 
recoverable  upon  a  change  of  grade  award,  there  being  no 
statutory  provision  therefor.  {People  ex  rcL  Central  Trust 
Company  v.  Sellings,  136  App.  Div.  439;  198  N.  Y,  504.) 
Chapter  701  of  the  Laws  of  1910  amended  the  Highways  Law 
by  adding  the  following  section: 

"  §  59-a.  Interest  on  damages  for  change  of  grade.  When- 
ever awards  shall  be  lawfully  made,  pursuant  to  any  statute 
of  this  State,  for  damages  sustiUned  by  real  estate  or  any 
improvements  thereon  by  reason  of  any  change  of  grade  of 
any  street,  avenue  or  road  in  front  thereof,  the  award  fop 
the  principal  amoimt  of  damages  sustained  shall  bear  inter- 
est at  the  rate  (rf  six  per  centum  per  annum,  from*  the  time 
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of  the  change  of  gmde  to  the  time  of  the  payment  of  the 
award." 

In  sustainii^  the  constitutionalhy  of  this  statute  the  court 
said  in  People  ex  rd.  Central  Trust  Co.  v.  Prmdergast  (202 
N.  Y.  188,  199):  "  The  mocal  obligation  to  pay  interest  [upon 
an  award  for  damages  by  change  of  grade]  was  aa  great  as  the 
moral  obligation  to  pay  the  principal." 

In  Matter  of  Van  Cortlandt  v.  Prendergaet  (N.  Y.  L.  J. 
Feb.  4,  1915),  Mr.  Justice  Page,  at  Special  Teim,  granted  an 
application  for  a  peremptory  writ  of  mandamus  requiring  the 
comptroller  to  pay  interest  under  Laws  of  1910,  ch^ter  701, 
upon  a  change  of  grade  award  from  the  time  of  the  commence- 
ment of  the  construction  of  a  sewer  in  Broadway  in  front  of 
the  premises  there  involved;  and  the  groxmd  upon  which  Mr. 
Justice  Page's  decision  in  the  laslrmentioned  cause  was  based 
was  that  in  People  ex  rd.  City  of  New  York  v.  Dickey  (163 
App.  Div.  948;  affd.,  212  N.  Y.  602),  a  cause  involving  the 
same  award,  the  court  had  ^'  determined  in  effect  that  ihe 
commencement  of  the  work  on  the  sewer  was  the  time  whw 
the  right  to  the  damages  became  fixed." 

In  Matter  of  Ead  One  Hundred  &  Thiriy^hth  St.  (190 
App.  Div.  933;  228  N,  Y.  562)  an  order  was  affirmed  by  a 
majority  of  this  court  allowing  the  relator  additional  interest 
on  his  award  for  change  of  grade  from  October  9,  1915  (the 
date  the  change  of  gmde  damage  accrued),  to  September  17, 
1917  (the  date  of  the  completion  and  aoceptaace  of  the  gead- 
ing),  and  from  December  10,  1918  (the  date  set  for  hearing  of 
objections  before  the  board  of  assessors),  to  April  11,  1919 
(the  date  of  the  payment  of  the  prindpal  and  part  of  the 
interest).  That  interest  was  thus  directed  to  be  paid  because 
of  the  provisions  of  Laws  of  1910,  chapter  701,  hereinabove 
quot^.  Though  this  case  had  to  do  with  an  award  made 
under  the  Rapid  Transit  Act  (Laws  of  1891,  chap.  4,  §  39^ 
subd.  2a,  as  added  by  Laws  of  1913,  chap.  540),  relator 
contends  that  section  873  of  the  Consolidation  Act  is  ai^li* 
cable  to  the  proceeding  and  determines  h^  rights,  with  the 
added  right  to  interest  as  fixed  by  section  59-a  of  the  Highway 
Law,  and  that  the  learned  court  at  Special  Term  was  oorrect 
in  its  allowance  of  the  interest  in  question. 

The  defendant,  however,  oonteiids  that  neither  of  the  two 
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sections  last  referred  to  has  any  application  to  this  proceeding, 
which  it  claims  is  regulated  by  section  951  of  the  Greater  New 
York  charter,  as  amended  by  chapter  619  of  the  Laws  of  1918; 
which  as  to  interest  provides  as  follows:  "  Interest  upon  such 
awards  shall  be  payable  at  the  rate  of  six  per  oentimi  per  annum 
from  the  time  of  the  completion  and  acceptance  of  the  grading 
of  the  street  to  the  date  set  in  the  published  notice  for  the 
bearing  upon  objections  to  such  awards.  Such  interest  shall 
be  computed  by  the  board  of  assessors  and  set  forth  in  its 
oertificate  of  award." 

It  is  contended  that,  although  relator's  claim  for  damages 
accrued  while  section  873  of  the  Consolidation  Act  was  in 
force,  and  although  her  rights  existed  solely  thereundar  until 
January  1,  1698,  that  section  was  superseded  and  expresi^ 
repeal^  by  section  951  of  the  Greater  New  York  charter 
taking  efifect  on  that  date,  which  was  designed  wholly  to  take 
the  place  of  section  873,  and  which  as  originally  enacted 
contained  the  sentence:  ''All  laws  inconsistent  herewith  are 
hereby  repealed."  Conceding  that  the  Legislature  was  with* 
out  power  wholly  to  deprive  relator  of  her  right  to  recover 
damages  for  the  change  of  grade,  and  that  her  rights  were 
recognized  by  chapter  516  of  the  Laws  of  1916,  the  defendant 
contends  that  it  could  still  take  away  her  remedy  before  the 
board  of  assessors,  and  that  but  for  section  951  of  the  charts, 
die  would  be  wiliiout  remedy,  and  that  by  presenting  her  claim 
to  the  board  of  assessors,  relator  submitted  to  the  previsions 
of  section  951,  which  was  the  only  statutory  authority  under 
which  the  board  of  assessors  had  any  power  to  act. 

There  is  one  important  point  of  differ^ice  between  the  rifeht 
to  recover  damages  for  a  change  of  grade  between  that  con^ 
f erred  by  section  873  of  the  Consolidation  Act  and  that  given 
by  section  961  of  the  charter.  Under  the  former  preperty 
owners  are  entitled  to  awards  of  damages  sustained  in  respect 
of  land  owned  by  them  as  well  as  to  the  buildings  erected 
thereon.  Under  the  latter  damages  are  limited  to  those 
sustained  to  the  buildings  only.  But  no  question  arises  here 
as  to  relator's  being  derived  of  any  right  given  her  by 
section  873.  It  is  not  claimed  that  she  has  not  received  an 
award  which  as  to  the  principal  sum,  fully  coimpensates  her 
imder  that  section.    Concededly,  she  had  no  right  to  interest 
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usder  that  section,  or  under  the  law  as  it  th«i  stood.  Theate 
has  been  ih)  attempt  to  abridge  or  destroy  any  rights  she  had 
acquired.  The  sole  question  here  is  whether  she  is  entitled 
to  further  rights  (as  to  interest)  oonfenred  by  a  statute  passed 
twenty  years  after  her  original  right  accrued.  While  the 
defendant  adxnits  that  relator  oould  not  be  deprived  of  any 
rigfits  that  accrued  to  her  under  section  873,  it  urges  that  no 
effort  hafi  been  made  to  do  so,  but  that  when  section  951  of 
the  charter  was  adopted  it  not  merely  defined  and  determined 
the  measure  of  the  damage  recoverable  by  one  whose  property 
had  been  injured  by  a  change  of  grade,  but  also  provided  a 
complete  and  exclusive  method  by  which  sueh  damage  should 
be  fixed  and  awarded  by  tibe  board  of  assesrors.  A  conn 
sideration  of  the  section  and  its  varioiifi  amendments  shows 
that  this  was  the  evident  purpose  ctf  the  L^^islatutrel.  Thei^ 
lore;  even  if  rdator  had  a  claim  to  an  award  of  damages 
which  survived  the  I^epeal  of  section  873  (such  as  tibe  claim 
to  recx)ver  for  damage  to  land  hs  well  as  to  buildihgs)  that 
daim  when  presented  to  the  board  of  assessors,  wws  to  be 
governed  as  to  i»*ocedure  and  all  consideratioiis  save  those 
of  rights  theretofore  accrued,  by  the  provisions  of  section 
951.  There  was  no  right  to  interest  which  haid  thus  accrued. 
If  no  amendment  to  the  charteir  defining  what  interest  mi^t 
be  allowed  on  a  change  of  grade  award  had  been  made  prior 
to  Octob^  1,  1918,  when  the  awaid  in  question  was  made, 
there  might  be  force  in  relator's  contention  that  she  was 
entitled  to  interest  under  the  provision  of  section  59*a  of  the 
Highway  Law,  in  view  of  its  general  language,  for  the  award 
to  her  would  havlB  been  made  pursuant  to  statute.  (Consoli- 
dation Act,  §  873.)  But  beforo  the  award  was  made  herein 
aection  .951  oftho  Greater  New  York  charter  had  been 
amended  by  chapt^  619  of  the  Laws  of  1918,  which  became  a 
law  May  11, 1918^  and  took  effect  immediately,  thus  am^iding 
the  v^y  seotion  imdier  which  rolator  was  pressing  the  deter-* 
mination  6i  the  sum  to  be  awarded  to  h^,  and  thereby  fixing 
the  amount  of  inteprest  to  be  granted  on  the  awards  knade  by 
virtue  of  that  section.  In  my  opinion,  section  951,  intended 
to  be  complete  in  its^  and  to  furnish  the  sole  rule  governing 
change  of  grade  awards,  thus  received  the  addition  of  the  sole 
element  which  had  therotoforo  been  either  overiooked  cor 
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pfurpoeely  omitted  so  a&  to  cut  off  iotereet,  ami  by  providiiig 
the  rule  as  to  tbe  allpwance  of  interest  on  aw<trdp  becam>4 
uniquefttionably  eomplate  m  it^lf.  I  thipk  that  after:  tl^e, 
passage  of  this  act,  seotioa  59-a  of  the  Highway  Law  had 
no  furtheir  application  to  awarda  made  imd^  sectip^  9dih 
The  aBaendment  of  1918  after  {mmdisc  that  ''  interest  upoa 
aueh  awaids  shall  be  payable  at  the  rate  of  six  per  centum 
par  annum  ftom  the.  time,  oif  th^  compl^qn  e^d  c^oeptanoe 
of  the  grading  of  the  street  to  the  dste  set  in  the  published 
notice  for  Uie  hearmg  upon  objeetiooB  to  such  awa2Hl^J"  con- 
tiaued:  *^S^ueh  intearest  shall  be  eomputed  by  the  board  of 
asBessorft  and  ^  forth  in  its  certi£c|ii;^.  of  .award/'  Tfm 
W9S  the  procedujne  followed  by  the  board  m,  the  preQ$a;i1i 
prqceeding» 

By  chapter  516  of  the  Ijaws;  of  19,16,  seetiouj  ^X  ,of  the 
Greater  New  York  charter  had  been  amended.;.  The  Istsen^ 
teaee  thereof  read  as  foUowa:  '^  All  eases  where  a  ,oti£vnge  of 
padeof  any  street  or  avenue  has  been  ms^  prior  U>  the  taking 
effect  of  this  aot  shall,  as  to  the  liability  to.  make  compensation 
for  damages  caused  by  such  change;  of  grade^  hO;  goyernp^ 
by  the  laws  in  forqe  at  the  time  such  cbange  of  g^'^qle  was 
eomi^eted  and  accepted  by  Uie .  city ,  afuthorities.''  (Such 
date  in  this  proceeding  was  Oct)ob^  2,  1S930  The  Courip 
of  Appeals  in  People  ex  ret  Crane  v.  Ormond  (^21  N.  Y.  283) 
in  holding  that  the  One  Hundred  and  Fifty-£fth  striBet  viaduct 
constituted  a  change  of  grade>  cited  the  prpvision  of  the 
amendment  referred  to  and  answered  in  the  affirmative,  the 
firat  and  seoond.  questions  certified  |;o  it,  ther^y  holding  th^ 
tihe  board  of  assessors  had  jurisdiction  to  make  an  V'^^  tq 
relator  for  dapoiages  both  tp  buildings  and  land  sustained  by 
reason  of  the  erection  of  the  viaduct.  This  relegated  relatoic 
to  the  procedure  for  relief  under  section  951  of .  the  (barter 
under  which  she  has  successfully  acted.  Tb^  a^ijfwers  given 
to  theee  questions  demons|i;i;ate  that  relatpr'^  /righ]bs  iii^d^ 
section  873  oi  the  Consolidation  Act  had  been<  pr^ryed, 
so  as  to  give  her  the  right  to  recover  damages  both  t^  land 
and  buildings,  but  there  is  no  .suggestion  ,that,  the. section 
had  any  vitality  beyond  that  ;ppint.  In  Matter  of  149IJt 
Str^  Realty  Co.  v.  Prmdergast  X179  App.  Div.  786)  this 
co\irt  had  b^ore  it  a  cl^imifpr  d^unagea arisipgoift  of  a^chafige 
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of  grade,  the  work  on  which  was  completed  November  10, 
1906.  At  that  time>  as  has  been  said,  tiiere  was  no  law 
.providing  for  the  payment  of  interest  on  awards.  Mr.  Justice 
Smffh,  writing  for  a  unanimous  court,  held  that  the  act  of 
1910  entitled  the  relator  to  interest;  that  the  amendment 
of  1916  did  not  revoke  the  right  to  payment  of  interest  in 
the  cases  provided  by  the  law  of  1910,  and  that  section  951 
as  amended  in  1916  by  the  1st  sentence  thereof  ''  was 
intended  merely  to  preserve  the  right  to  damages  where 
such  existed  prior  to  the  enactment  of  the  charter  of  1897 
(Chap.  378)  and  to  exclude  the  possibility  of  creating  such 
right  where  none  had  theretofore  existed;  so  tibat  if  at  the 
time  the  change  of  grade  was  effected  there  was  no  law 
awarding  damages  therefor,  then  there  would  be  no  liability 
whatsoever  under  the  act.  It  remains  then  only  to  decide 
as  from  what  date  the  interest  runs.  The  wording  of  amended 
section  951  of  the  charter  quoted  above  specifically  provides 
for  the  payment  of  interest  from  the  '  time  of  the  completion 
and  acceptance  of  the  grading '  '^  (at  p.  788).  While  it  is  true 
that  the  court  provided  for  the  payment  of  interest  to  the 
time  of  payment  of  the  award  (which  is  beyond  the  time 
fixed  by  section  951),  I  believe  that  the  opinicm  demonstrates 
that  this  court  treated  the  application  for  damages  as  being 
controlled  by  the  provision  of  section  951.  The  order  was 
affirmed  without  opinion  in  222  New  York,  654, 

MaUer  of  Eaet  One  Hundred  &  Thiriy-eiffhth  St.  (190 
App.  Div.  933,  no  opinion;  no  opinion  at  Special  Term;  affd., 
without  opinion,  228  N.  Y.  562)  was  a  claim  arising  under 
chapter  540  of  the  Laws  of  1913,  which  added  subdivision 
2a  to  section  3(9  of  the  Rapid  Transit  Act.  That  act  is  sepa- 
rate and  distinct  from  the  city  charter  and  contains  a  c(xn« 
plete  provision  for  the  right  to  recover  damages  and  ibe 
procedure  for  the  ascertainment  thereof.  It  is  still  in  force 
and  appUes  to  ail  changes  of  grade  occasioned  by  the  con* 
struction  of  subways.  Its  status  is  very  different  from  that 
of  section  873  of  the  Consolidation  Act. 

My  conclusion  is  that  at  the  time  the  award  to  relator 
by  the  board  of  assessors  was  made,  section  873  of  the  Con- 
solidation Act  had  been  repealed  and  was  inoperative  exc^t 
that  in  so  far  as  relator  had  acquired  rights  thereunder  they 
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could  not  be  deBtroyed;  that  her  jright  to  interest  under  section 
59-a  of  the  Highway  Law  had  been  superseded  by  t^e  new 
right  to  interest  given  her  under  section  951  of  the  Greatei:' 
New  York  charter  as  amended  in  1918;  that  section  951 
furnished  a  complete  and  exclusive  method  of  procedure  for 
the  aseertainment  of  plaintifiTs  daoaages  and  for  the  fimftion 
of  interest  thei^eon;  that  the  board  of  assessorB  acted  in  eswA 
acioocdazioe  with  said  eeotion  in  making  their  award  to  relator; 
and  that  the  itesult  reached  by  them  was  ooirect  and  shofuld 
be  sustained. 

In  SQ  far  as  relator  appeals  therefiram  dbe  wder  is  affirmed. 
Upon  defendant's  appeal  the  order  is  reVi^sed,  with  ten  dollars 
costs  land  disbursements^  and  the  application  for  a  perenaptory 
writ  of  mandamus  is  denied. 

Clakke,  p.  J.,  Laughlin,  Smith  and  Gheenbaitm,  JJ., 
concur. 

Order  so  far  as  appealed  from  by  relator  affirmed;  on 
defendant's  appeal,  order  reversed,  with  ten  dollars  costs  and 
disbursements^  and  motion  denied. 


Josephine  S.  BtrnKE,  Respondent,  v.  James  H.  Btjrke  and 
Others,  Appellants. 

First  Departmeut,  November  12,  19aa 

Wmi  — •▼idonoe  not  •itaibUtliiiiir  laek  of  testamentMy  capaeiisr -* 

new  trials 

Appeal  from  a  special  verdict  of  a  jury  which  adjudged  that  a  certain  vrit- 
ing  was  not  the  last  will  and  testament  of  a  decedent.  The  issue  con- 
eems  the  testamentary  oapaoity  of  the  testator  who  is  claimed  to  havd 
been  Bnff«4ng  from  mental  deraoi^ment  cftosed  by  eESBessive  lue  of  liquor, 
there  being  proof  to  the  eontmry  showing  that  he  suffered  from  other  ail« 
ments  and  was  of  sound  mind  when  he  directed  the  drawing  of  and  exe- 
cuted his  will.  The  will  itself  left  property  to  the  widow  in  lieu  of  dower 
and  gave  the  remainder  of  the  property  to  the  testator's  children  by  a 
prior  marriage,  but  it  appeared  that  on  the  day  the  will  was  executed  the 
tegtatorwae  served  with  adammons  rotnmable  b^sforea  MagiBti:ute*8  Coiirt 
oAa^havtfBofiaoEhfiuppDrtmad^by  his  wifenodthatflhe  had  <preftioUUy 
AjPF.  Div,— Voi^  CXCIIL        dl 
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eommenoed  an  aotion  a4;  law  oharging  the  testator  witb  intoodoatioii,  tlie 
use  of  vile  language  and  threatened  violenee. 
On  all  the  evidence,  held^  that  the  verdict  was  against  the  evidence  and  the 
weight  of  the  evidence,  and  that  the  judgment  should  be  reversed  and  a 
new  trial  granted. 

Appeal  by  the  d^endants,  James  H.  Burice  and  o4«hers, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  pktintiflf, 
entered  in  the  office  of  the  derk  of  the  county  of  Bronx  on  the 
24th  day  of  January,  1919,  upon  a  special  veidici  of  a  jury 
adjudging  that  a  certain  paper  writing  dated  December  15, 
1913,  purporting  to  be  the  last  will  and  testament  of  James  J. 
Burke,  deceased,  is  not  such  last  will  and  testament,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  19th  day  of 
February,  1919,  denying  defendants'  moticm  to  set  aside  the 
verdict  and  for  a  new  trial  made  upon  the  minutes. 

Sol.  A.  Hyman  of  counsel  [Baker  &  Hyman,  attorneys],  for 
the  appellants. 

George  Gordon  Battle  of  counsel  {Lanman  Crosby  with  him  on 
the  brief],  O^Gorman,  Battle  &  Vandiver^  attorneys,  for  the 
resj)ondent. 

Greenbaum,  J.: 

The  decedent  was  at  the  time  of  his  death,  which  occurred 
on  February  4,  1914,  forty-nine  years  and  seven  months  of 
age.  During  his  lifetime  he  was  engaged  in  the  manufacture 
of  neckties  at  425  East  One  Hundred  and  Forty-first  street, 
where  he  also  lived  at  the  time  of  his  death. 

He  left  him  surviving  the  plaintiff,  his  widow,  and  three 
daughters,  the  defendants  Marie  Welsh,  Florence  Flamming 
and  Virginia  Burke,  his  only  heirs  at  law  and  next  of  kin.  His 
father,  the  defendant  James  H.  £|urke,  also  survived  him. 
The  deceased  was  married  to  the  plaintiff,  his  second  wife,  in 
September,  1912,  his  first  wife  having  died  in  1907. 

Under  the  instrument  above  mentioned  he  bequeathed  to 
his  daughters  Florence  Flemming  and  Virgihia  Burke,  each 
the  sum  of  $100  and  gave  to  the  plaintiff  the  income  derived 
from  one-third  of  the  real  estate  in  lieu  of  her  dowar  r^hts. 
All  the  rest,  residue  and  remainder  of  the  estate  he  devised 
and  bequeathed  to  his  daughter  Metric  W^l6h,  vTife  of  David  R. 
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Welsh,  requesting  his  daughter  to  maintain  and  pnDvide  a 
home  out  of  the  proceeds  of  the  estate  for  his  father  and 
mother  and  that  his  daughter  Marie  Weledi  diould  minister 
to  the  wants  of  her  sisters  Florenee  Flamming  and  Virginia 
Buike  should  they  require  medical  attention  or  board  and 
lodging*  He  ai^)ointed  David  R.  Welsh,  husband  of  his  dau^-* 
tor  Marie,  as  his  executor. 

The  avidenee  on  behalf  of  the  contestabts  was  to  the  effect 
that  in  June,  1913,  decedent  had  an  atta^  of  typhoid  lev«r; 
that  after  his  iUness  he  went  to  the  Berimhires  and  then  to  tihe 
Catskills,  returning  to  his  home  2390  Amsterdam  avenue. 
New  York,  about  September  fifteenth,  where  he  wis  thea 
•  living  with  the  plaintiff;  that  he  stated  to  vuiow  persons  he 
had  miserable  treatment  in  the  Catskills  and  that  if  he  had  had 
a  gun  he  would  have  shot  himself  and  that  he  further  stated 
that ''  people  "  had  put  ground  glass  in  his  food  at  the  Catskills; 
that  he  wept  in  speaking  of  these  matters;  that  he  daid  that 
he  had  terrible  pains  in  his  head  and  side  and  that  negroes 
were  aft^  him  and  chasing  him;  that  he  told  his  wife's  sister 
that  his  daughter  Marie  Welsh  was  trying  to  poison  him; 
that  he  would  not  eat  anything  at  the  last-named  address 
since  he  was  afraid  of  the  food;  that  he  told  big  wife  that 
some  one  in  the  room  was  fighting  him  and  that  there  were 
people  looking  at  him;  that  he  saw  picture  on  the  wall  which 
did  not  eidst;  that  when  told  he  was  mistaken  about  the 
things  which  he  stated  he  saw,  he  ctursed  and  swore  and  said 
that  they  were  telling  him  a  lie  and  fell  back  exhausted  in  bed; 
that  on  or  about  the  28th  day  of  November,  1913,  Thanks- 
giving day,  he  left  his  home,  which  was  thrai  960  £ast  One 
Hundred  and  Serenty-ninth  street,  to  which  place  he  had 
moved  from  his  Amsterdam  avenue  house,  and  thereaf t^  he 
lived  with  his  father,  James  H.  Burke,  at  425  East  One  Hundred 
and  Forty-first  street,  which  was  his  place  of  buBiness;  that 
during  this  period  he  was  violent  and  abusive;  that  while 
reading  thp  newq>apei:8  he  made  profane  coonments  upon  what 
he  read,  and  cursed  and  swore.  It  was  also  testified  that  he 
was  a  man  who  drank  alcoholic  bev^ages  frequaitly  and  on 
some  occasions  was  intoxicated. 

On  the  part  of  tJie  defendants  the  testimony  was  that  hti 
attended  to  his  business  quite  regularly  and  personally  attended 
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to  details  such  as  drawing  checks  and  doing  the  cutting  of  the 
goods  from  which  the  neckties  were  made  and  generally  super- 
vised his  business  as  had  always  been  his  custom;  that  during 
the  last  months  of  his  life  there  were  no  indications  of  any 
delusions  on  his  part  or  any  acts  which  betrayed  any  lack  of 
mentality.  There  was  also  testimony  given  on  the  part  of  a 
physician  who  attended  him  during  the  lattw  days  of  his  life, 
who  testified  that  the  deceased  was  suffering  from  Bright's 
disease,  chronic  catarrh  of  the  stomach  and  intestines  and  a 
valvular  heart  but  that  he  had  no  condition  of  arterio  sclerosis; 
that  deceased  called  at  his  office  about  once  a  week  imtil 
about  the  middle  of  November,  1913,  and  he  talked  to  him  on 
these  occasions  and  prescribed  for  him;  that  he  thereafter 
attended  upon  the  deceased  about  once  or  twice  a  week,  but 
never  was  told  by  him  that  he  was  pursued  by  colored  people 
or  saw  imaginary  things  or  that  people  were  trying  to  annoy 
him;  and  that  the  cause  of  his  death  was  uremic  coma  into 
which  he  went  twenty-four  hours  before  his  death. 

An  attorney  of  this  court  who  had  known  the  deceased  for 
about  thirteen  years  up  to  the  day  of  his  death  testified  as 
to  the  circumstances  attending  the  execution  of  the  will. 
According  to  this  testimony  he  called  upon  the  deceased  as  a 
result  of  the  latter's  request  made  to  one  Lloyd,  an  intimate 
friend,  to  procure  a  lawyer  as  he  desired  to  make  a  will.  This 
attorney  testified  that  the  instructions  which  he  received  as 
to  making  the  will  were  given  directly  to  him  by  the  deceased 
with  whom  he  spent  about  two  hours  in  his  room  without 
anybody  else  being  present  until  the  instrument  was  ready 
for  execution;  that  he  had  never  received  any  directions  from 
anybody  else  as  to  the  making  of  the  will.  The  attorney 
testified  that  after  he  received  instructions  he  stated  to  the 
deceased  that  he  would  go  down  to  his  office  and  have  the  will 
typewritten,  but  the  deceased  told  him  to  '^  Do  it  right  now. 
I  am  sore."  After  the  lawyer  had  written  out  the  will  two 
witnesses  were  called  from  one  of  the  other  rooms  in  the  house. 
The  attorney  testified  that  the  deceased  particularly  referred 
to  his  daughter  Marie  Welsh,  who  he  said  had  helped  him  in 
his  business  for  many  years  up  to  the  time  of  his  death.  He 
also  spoke  about  his  oiher  two  daughters  to  whom  he 
bequeathed  $100  each  and  stated  his  reasons  for  discriminating 
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against  them,  and  also  about  his  wife.  It  also  appears  that 
on  1^6  very  day  that  the  alleged  will  was  made  the  deceased 
was  served  with  a  summons  returnable  before  a  Magistrate's 
Court  on  the  seventeenth  day  of  Deoao^er  on  a  charge  of 
non-support  made  by  his  wife,  the  plaintiff. 

llie  testimony  in  bdialf  of  the  defendant  tended  to  show 
that  the  decea^ied  was  not  an  habitual  drunkard,  although 
he  was  in  the  habit  of  drinking  alcoholic  liquors.  Upon  the 
testimony  of  the  plaintiff's  witnesses  a  hypothetical  question 
was  framed  \ihxch  was  propoimded  to  a  physician  who  was 
admittedly  an  expert  in  mental  disorders.  This  witness,  who 
had  never  seen  the  deceased  and  had  merely  testified  upon  tl^ 
assumed  state  of  facts  embodied  in  the  hypothetical  question, 
gave  his  opinion  that  upon  the  assumed  facts  the  deceased 
suffered  from  a  well-recogni^sed  form  of  brain  disease  known 
as  psychosis,  associated  with  a  chronic  disease  of  the  heart 
and  kidneys,  in  which  the  delicate  nerve  centers  are  often  so 
poisoned  that  a  man's  actions  are  not  those  of  a  sane  human 
being  and  that  the  person  so  afflicted  is  at  times  very  suspicious, 
with  delusions  of  p^secution  and  not  infrequently  accompanied 
by  a  desire  to  commit  suicide ;  that  his  will  power  was  weakened 
by  kidney  and  heart  diseases  to  a  m^ed  degree  and  he  wa,s 
usually  more  susceptible  to  the  influences  of  people  who  got 
him  into  their  power  and  control  than  would  be  a  noan  in 
normal  mental  condition. 

Plaintiff's  ali^st  testified  upon  cross-examination  that  his 
answer  as  to  the  mental  condition  of  the  deceased  whom  he 
had  nefver  seen  in  his  lifetime  would  be  different  if  the  fact 
were  that  the  deceased  did  not  drink  to  excess;  and  he  was 
asked  if  it  appeared  that  he  was  not  a  chronic  drunkard  whether 
that  would  make  a  consida^ble  difference  in  his  brain.  The 
witness  responded  in  the  affirmative.  As  a  matter  of  fact 
there  was  no  evidence  disclosing  that  the  deceased  was  a 
"  chronic  alcoholic."  It  is  not  s^oualy  disputed  on  the  part 
of  the  defendant  that  the  deceased  attended  to  his  work  quite 
regulaifly  during  the  latter  part  of  his  life. 

In  Matter  of  Heatm  (224  N.  Y.  22)  it  is  stated:  "  Habitual 
and  extreme  intoxication  is  not  in  and  of  itself  evidence  of 
or  does  not  constitute  an  unsound  mind  or  testamentary 
incapacity.    There  must  be  the  additional  proof  that  at  the 
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time  of  the  testamentary  disposition  the  natural  intelligenoe, 
memory  and  judgment  were  paralyzed  or  i)enrerted  or  the 
power  of  voli  tion  inactive  because  of  the  intoxication.  (  Peck  v. 
Gary,  27  N.  Y.  9;  Van  Wyck  v.  Brasher,  81  N.  Y.  260.)  Such 
proof  is  wholly  lacking.  Testimony  of  the  grossly  intemperate 
habit  of  the  deceased  has  weight,  under  the  evidence  here, 
only  as  proof  of  one  fact  among  others  useful  in  reaching  a 
true  understanding  in  regard  to  her  ability  to  make  the  efforts 
of  the  mind  and  memory  requisite  to  have  and  carry  out  a 
sound  choice  or  wish  in  the  disposition  of  her  property.  The 
holding  of  delusions  does  not  in  and  of  itself  constitute  testa- 
mentary incapacity.  There  may  co-exist  delusion  and  a 
disposing  mind.  A  delusion  affects  testamentary  capacity 
only  when  it  enters  into  or  controls  in  some  d^ree  its  exercise. 
(Dohie  V.  Armstrong^  160  N.  Y.  584;  Middleditch  v.  WiUiama, 
45  N.  J.  Eq.  726;  Shreiner  v.  Shreiner,  178  Penn.  St.  57.) 
Giving  the  evidence  of  the  contestants  its  fullest  legitimate 
vigor  and  effect,  it  falls  far  short  of  proving  that  Mrs.  Heaton 
held  any  delusion  which  to  any  extent  influenced  her  in  exe- 
cuting the  propounded  instrument.  It  does  not  tend  to  prove 
that  any  delusion  at  any  time  entered  into  or  influenced  her 
conduct  or  action.  We  do  not  discover  in  this  record  any 
•evidence  that  intemperance  and  disease  had  so  impaired  or 
denatiu'ed  the  mind  of  Mrs.  Heaton  that  she  was  incapable, 
when  not  drunk,  of  knowing  the  extent  and  value  of  h^* 
propercy,  of  knowing  her  relatives  and  all  the  relations 
between  them,  and  of  having  a  fixed  wish  and  a  judgment  in 
the  disposition  of  her  property;  or  had  so  iji4)overidied  her 
memory  that  she  could  not  collect  in  her  mind,  without 
prompting,  the  particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  her  mind  a  sufficient  length 
of  time  to  perceive,  at  least,  their  obvious  relations  to  eadi 
other.  A  person  who  has  sufficient  mental  power  to  do  those 
things  is,  within  the  meaning  and  intent  of  the  law,  of  soimd 
mind  and  competent  to  dispose  of  his  estate  by  will.  {DdafiM 
V.  Parish,  25  N.  Y.  9;  MaJtter  of  WiU  of  SndHng,  136  N.  Y. 
615.)" 

This  excerpt  from  the  opinion  in  the  Heaton  Case  (supra) 
applies  with  peculiar  force  to  the  facts  disclosed  upon  the 
instant  proceeding.    There  was  not  the  slightest  evidence  in 
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the  case  tending  to  show  that  at  the  time  of  the  making  of  tibe 
will  the  deceased  was  under  the  influence  of  intoxicating  liquor 
or  that  he  was  then  subject  to  delusions,  nor  indeed  was  there 
any  evidence  which  would  bear  upon  the  question  of  mental 
aberration  or  abnormality  at  that  time. 

As  bearing  upon  the  matter  of  dehifflon  it  is  to  be  observed, 
that  notwithstanding  the  inference  sought  to  be  drawn  from 
the  testimony  subnaitted  in  behalf  of  the  plaintiff^  that  the 
deceased  told  her  that  his  daughter  Marie  was  trying  to  poiwa 
him,  he,  nevertheless,  spent  the  last  months  of  his  life  in  her 
company. 

With  respect  to  the  claim  that  the  deceased  was  unduly, 
influenced  by  Marie  R.  Welsh,  her  husband,  and  her  grand- 
father (the  father  of  the  deceased)  it  is  sufficient  to  state  that 
tixere  was  but  sli^t  evidence  which  would  tend  to  show  that 
any  such  undue  influence  was  exerted. 

As  already  mentioned,  on  the  very  day  when  the  deceased 
executed  his  alleged  will  he  was  served  with  papers  in  a  pro- 
ceeding in  the  Magistrate's  Court  brought  by  his  wife  in  which 
he  was  charged  with  non*support.  It  also  appears  that  an 
action  at  law  was  commenced  in  the  Supreme  C!ourt  by  the 
plaintiff  against  the  deceased  on  January  5,  1914,  in  whidh  she 
aUegsd  in  h^  complaint  that  he  was  intoxicated  and  used  vile 
and  abusive  language  and  threatened  to  strike  her  ever  since 
the  1st  of  December,  1912.  That  circxmistance  throws  some 
light  upon  the  relations  which  existed  between  plaintiff  and 
her  husband  at  the  time  that  he  left  her.  The  parties  had 
been  married  but  a  very  short  time.  The  will  of  the  deceas^ 
discriminated  with  apparent  good  judgment  as  to  two  of  his 
children. and  there  was  nothing  extreme  in  his  selecting  his 
daughter  Marie  as  the  principal  beneficiary.  She  evidently 
was  the  mainstay  of  the  family  and  most  loyal  to  her  father's 
and  grandfather's  interests.  The  circumstance  that  in  his 
will  he  only  left  his  wife  what  she  was  legally  entitled  to,  is 
of  no  special  significance,  excepting  to  show  that  he  had  her 
in  mind  when  he  made  his  will.  He  had  a  perfect  right  to 
make  such  a  will  and  the  only  question  is  whether  he  compre- 
hended what  he  was  doing  and  whether  his  acts  at  the  time  of 
making  his  will  indicate  that  he  had  legal  capacity  to  make  it. 

It  will   be  appropriate  in  this  connection  to  quote  from 


808  BuRKB  V.  Burke. 


First  Deportment,  November,  1990.  [Vol.  198. 

the  opinion  of  the  court  in  Sndth  v.  KeUer  (205  N.  Y.  39,  44) : 
^'A  person  has  the  right  to  use  any  reasonable  and  Intimate 
argument  to  induce  another  to  make  a  will  in  a  particular 
way.  The  giving  of  advice  and  the  use  of  argument  and 
persuasion  do  not  constitute  ground  for  avoiding  a  will  made 
by  a  competent  testatrix  even  if  the  will  is  made  in  conformity 
with  the  advice  so  given.  A  will  cannot  be  avoided  because 
of  the  influence  of  another,  tuiless  it  appears  that  the  influence 
exerted  was  so  potent  at  the  time  the  will  was  made  as  to  take 
away  and  overcome  the  power  of  the  testatrix  at  that  time 
to  act  freely  and  upon  her  own  volition.  The  influence 
of  another  to  avoid  a  will  must  amoimt  to  coercion  and  duress." 

It  may  also  be  appropriate  to  quote  from  Eckert  v.  Page 
(161  App.  Div.  154,  155) :  "  But  the  court  proceeds  with  great 
caution  in  setting  aside  the  probate  of  a  will  on  the  ground  of 
imdue  influence.  It  requires  that  fact  to  be  estabUshed  by 
satisfactory  evidence,  and  if  it  is  not,  then  it  never  hesitates 
to  set  aside  the  finding  of  a  jury  to  the  contrary.  {Gardiner 
V.  Gardiner y  34  N.  Y.  155;  Children's  Aid  Society  v.  Loueridge, 
70  id.  387;  Smith  v.  Keller,  205  id.  39.)  The  burden  of  prov- 
ing undue  influence  is  upon  the  party  who  asserts  it,  and  while 
it  is  seldom  susceptible  of  direct  proof,  nevertheless  in  each 
case  there  must  be  affirmative  evidence  of  the  facts  from  which 
such  influence  can  fairly  and  reasonably  be  inferred.  [Hagan 
V.  Sane,  174  N.  Y.  317;  Matter  of  BudUmg,  126  id.  423; 
RoUwagen  v.  Rollwagen,  63  id.  504;  Delafield  v.  Parish,  25  id. 
95.]" 

In  my  opinion  the  verdict  of  the  jury  should  have  been 
set  aside,  as  against  the  evidence  and  as  against  the  wei^t 
of  the  evidence.  The  judgment  and  order  appealed  from  must 
be  reversed  and  a  new  trial  directed,  with  costs  to  appellants 
to  abide  the  event. 

Clarke,  P.  J.,  Lattghlin,  Dowlinq  and  Smith,  JJ.,  concur. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  event. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  ol  ,th»  Claim  of  Mrs.  Hedwig  Lauritzen, 
Respondent,  for  Compemation  under  the  Workmen's  Con>^ 
pensation  Law,  for  the  Death  of  Her  Husband,  Edwin 
Laurjtzen,  v.  Tijrry  &  Tench  Company,  Incjorporated, 
Employer,  and  United  States  Fidelity  and  Guaraj^ty 
Company,  Insurance  Carrier,  Appellants. 

Third  Deptrtmeat,  November  IS,  1920. 

Workmen's  Compensation  Law  ~  oommnting  periodical  payments 
to  lump  sum  —  periodical  payments  favored  —  condition  prece- 
dent to  lump-sum  award  —  when  lump  sum  should  not  ht 
awarded. 

It  is  the  parpoae  of  the  Workmen's  Oompensatiaa  Law  to  eonthnie  Um  wa^ 
income  aa  neorly  luiiform  as  the  proviaicms  ^  the  l»w  will  permit,,  aitm 
the  injury  or  de^^th  of  the  ea^loy^,  and  not  to^award  a  lump  sum,  though^ 
a  lump  sum  may  be  awarded  "  provided  the  same  shall  be  in  the  interest 
of  justice." 

The  condition  precedent  to  a  lump-sum  award  is  that  justice  shall  be  done 
and  this  involves  actual  knowledge,  so  far  as.ptudence  and  foresight 
can  gDf  of  facta  and  cixcumstaaaes  which  justify  a  deviation  from  the 
primaiy  spirit  of  the  law. 

Under  all  the  ciroumataooes  of  the  case  and  the  situation,  knowledge  and 
ability  of  the  claimants  it  was  not  "  in  the  interest  of  justice  "  to  award 
them  a  lump  sum  of  more  than  $5,000  in  commutation  of  the  periodical 
payments. 

€k>CHRANB  and  H.  T.  Kbllooo,  JJ.,  diseent. 

Appeal  by  the  defendants,  Terry  &  Tench  Company, 
Incorporated,  and  another,  from  a  decision  and  award  of  tfa^ 
State  Industrial  Conrnrissdon,  made  on  the  3(M;h  day  of  June, 
1919,  and  also  from  a  decision  and  award  of  said  Commission 
made  on  the  13th  day  of  January,  1920. 

WiUiam  Warren  Dimniick,  for  the  appellants. 

Charles  D,  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General^  of  counsell,  for  the  respondente. 
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WOODWAKD,  J. : 

The  question  involved  in  this  case  is  whether  the  State 
Industrial  Commission  has  acted  within  its  powers  in  directing 
the  commutation  of  the  awards  to  a  widow  and  her  infant 
daughter  and  the  payment  of  a  lump  mun.  There  is  no  dis- 
pute that  Edwin  Lauritzen,  aged  forty-five  years,  suffered 
injuries  on  the  17th  of  January,  1917,  resulting  in  his  death  on 
that  day,  while  m  the  employ  of  the  Terry  &  Tench  Company, 
Incorporated,  of  New  York  city,  and  that  his  average  earmngs 
per  day  were  $5.50.  There  is  no  question  as  to  the  amount  of 
the  award,  but  the  appellants  do  insist  that  the  State  Industrial 
Commission  erred  in  its  order  directing  that  the  two  awards, 
made  to  the  widow  and  dau^ter  of  the  decedent,  be  commuted 
and  paid  in  a  lump  sum  aggregating  $5,258.85. 

Section  25  of  the  Workmen's  Compensation  Law  (as  amd. 
by  Laws  of  1915,  chap.  167),  which  was  in  force  when  the 
injuries  were  received,  provides  that ''  Compensation  under  the 
provisions  of  this  chapter  shall  be  payable  periodically  by  the 
employer,  in  accordance  with  the  method  of  pa3rment  of  the 
wages  of  the  employee  at  the  time  of  his  injury  or  death,  and 
shall  be  so  provided  for  in  anyc  award;  but  the  Commission  may 
determine  that  any  payments  may  be  nuide  monthly  or  at^  any 
other  period,  as  it  may  deem  advisable; ''  and  it  was  obvi- 
ously the  intelligent  purpose  of  the  Legislature  to  continue  the 
wage  income  as  nearly  uniform  as  the  provisions  of  the  law 
would  permit,  after  the  injury  or  death  of  the  employee.  Prior 
to  the  award  herein,  this  section,  so  far  as  material,  had  been 
amended  by  chapter  629  of  the  Laws  of  1919,  and  the  phrase* 
ology  slightly  changed,  but  in  substance  it  remained  the  same. 
''  The  evident  puvpoae  of  the  provisions  of  section  25^  regulat- 
ing the  times  of  payment  of  compensation,  was  not  only  for  the 
conveniens  of  the  employee  and  dependents  by  requiring  the 
paynjients  to  be  in  general  made  with  the  usual  frequenqy  of 
the  payment  of  wages,''  say  the  coivrt  in  iSpaciuccino  v.  fioy^ 
A  Co.  (180  App.  Div.  37),  "  but  also  to  guard  against  the  lia- 
bility of  imf ortunate  or  improvident  employees  or  dependents 
becoming  charges  upon  public  charity,"  and  in  the  case  cited 
it  was  held  that  the  State  Industrial  Commission  had  the  po^er 
to  rescind  a  Imnp-sum  award  and  restore  the  periodical  pay- 
ments, under  the  provisions  of  section  74  of  the  Workmen's  Com^ 
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pensatit)!!  Law,  giving  continued  jurisdiction  of  each  particular 
oase  and  authorizing  the  Commission  to  make  such  UKxlifica^ 
tions  or  changes  from  time  to  time  as  in  its  opinion  might  be 
just.  This  section  (74)  in  coimection  with  section  22  clearly  Indi-' 
cates  the  purpose  of  the  Legislature  to  keep  the  whole  matter 
of  compensation  within  the  jurisdiction  of  the  Commission^ 
and  we  should  not  make  any  strained  construction  of  thaf 
statute  to  permit  of  the  paym^it  of  a  lump  sum  to  a  widow  for 
the  purpose  of  permitting  her  to  engage  in  an  alleged  farming 
pkx>po6ition  outside  of  the  jurisdiction  of  the  Commission.    The. 
claimant  here  has  asked,  and  has  been  awarded,  a  lump  sum 
in  excess  of  $5,000  for  ihe  avowed  purpose  of  purchamng  a  farm 
in  Iowa,  and  one  of  the  Commissioners  has  expressed  the 
opinion  that  no  better  investment  could  be  made,  although  the 
record  now  before  us  is  utterly  barren  of  any  ievidenice  to  sup-, 
port  such  a  conclusion,  and,  so  far  as  we  may  know  from  any- 
thing in  the  record,  the  permission  granted  might  afi  well  have 
been  made  for  the  purchase  of  ''  castles  in  Spain  "  or  munici- 
pal milk  plants  in  Mars.    The  provision  of  the  statute  under 
which  this  lump-sum  award  is  assumed  to  be  made,  and  which 
i^  a  part  of  section  25,  is  that  "  The  Commission,  whenever  it 
shall  so  deem  advisable,  may  commute  such  periodical  pay- 
ments to  one  or  more  lump  sum  payments  to  the  injured 
employee,  or,  in  case  of  death,  his  dependents,  provided  the 
same  shall  be  in  the  interest  of  justice; ''  and  we  are  to  deter- 
mine whether  the  Commission,  without  any  evidence  to  sup- 
port Its  conclusion,  may  defeat  the  primary  object  of  the 
statute  and  work  an  injustice  upon  the  insurance  carrier^ 
sudi  as  is  indidated  by  the  disciission  in  Sperdutov.  New  York 
City  Interborauffh  R.  Co.  (186  App.  Div.  145,  151). 

In  the  first  place  there  is  no  assurance  that  the  claimant 
will,  if  she  reduees  tiie  award  to  possession,  pureha^  ,ft  farm,, 
in  Iowa.    In  the  seeond  place,  while  it  may  be  accepted  as  a 
tiiHsm  that  the  purchase. of  a  farm  in  Iowa  would  be  a  good 
investtnait  in  the  abstract,  there  Is  nothing  to  justify  the.< 
assumption  that  every  purchase  of  a  f  artn  in  Iowa*  would  prove 
profitable  or  desirable.    The  claimant  appears  to  bq  £^  woman 
who  is  eamitig  now  less  than  ten  doUacs  per  week  wa£Mng, 
and  scmbhiBg,  wUidi  suggests  the  thought  that  she  is  not 
making  the  most,  of  hei^  opportunities;  that  she  is  lacking  in 
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the  bui^ness  faculty  of  getting  the  best  price  for  her  labor  which 
the  market  will  stand,  or  that  die  is  a  very  poor  washo*  and 
scrubber.  If  we  may  travel  afield  witii  the  same  assurance  of 
the  learned  Commissioner  who  thinks  the  purchase  of  a  farm 
in  Iowa  is  the  best  kind  of  an  investment  we  will  find  that  Iowa 
is  a  com  and  hog-raising  State;  that  this  k  its  chi^  industry. 
We  will  find,  also,  that  land  which  raises  com  in  profitable 
quantities  in  Iowa  in  these  days  is  worth  in  the  market  from 
^00  to  $400  per  acre.  If  we  accept  the  lower  figure,  and 
assume  the  available  sum  at  S6,000,  we  find  that  this  claimant 
might  purchase  twenty  acres  of  Iowa  farm  land,  without 
buildings  or  equipments  of  any  kind,  while  it  is  well  known 
that  profitable  fanning  in  Iowa  requires  a  large  acreage  and  a 
machinery  equipment  equal  to  that  of  many  small  factories 
and  a  capital  which  enables  the  farmer  to  handle  his  output  to 
advantage.  If  any  one  asserts  that  this  is  a  good  investment 
for  a  woman  of  forty  years  of  age  with  a  delicate  dau^ter  of 
fourteen  years  of  age  on  her  hands  to  support,  he  is  stronger 
on  assertion  than  he  is  upon  knowledge  of  conditions  which 
prevail  in  the  middle  west  in  these  days.  But  twenty  acres 
are  not  available  in  Iowa;  they  are  held  in  large  parcds  and 
cultivated  at  wholesale,  and  you  probably  could  not  find  a 
twenty-acre  farm  in  the  State  of  Iowa  of  any  practical  value 
which  could  be  purchased  at  any  price  within  reason. 

But,  beyond  this,  and  assuming  that  such  a  farm  might  be 
found,  who  is  to  know  that  these  alleged  brothers-in-law  would 
give  h^  sound  advice,  and  that  the  proposed  venture  wiU  not 
in  the  end  leave  her  to  come  back  into  the  State  of  New  York 
to  become  a  charge  upon  the  community?  Such  things  have 
happened,  and  this  woman  in  her  testimony  displa]^  no  such 
knowledge  of  business  affairs  as  justifies  any  one  in  intrusting 
her  with  more  than  $5,000  in  money  outside  the  jurisdiction  <rf 
the  State  of  New  York  and  its  Industrial  Commisidon.  Perhaps 
at  no  time  in  the  history  of  the  country  have  there  be^i  ao 
many  ^'  get-rich-quick  "  schemes  to  lure  the  inexperi^iced  into 
futile  investments,  and  the  policy  of  the  Workmen's  Com- 
pensation Law  and  every  consideration  of  the  welfare  of  this 
woman,  as  well  as  the  justice  which  belongs  to  the  insurance 
carrier,  demands  that  this  lump-sum  award  should  be  reversed, 
and  that  the  claimant  shouM  be  paid  the  compensation  which 
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the  law  contemplated  should  be  paid  under  such  circumstances. 
The  discussion  of  this  court  in  the  recent  cases  of  Adams  v. 
N.  r.,  0.  &  W.  R.  Co.  (175  App.  Div.  714)  and  Sperduto  v. 
New  York  City  Interhorough  R.  Co.  (186  id.  145)  and  of  the 
Court  of  Appeals  in  affirming  Matter  of  Adams  v.  N,  F., 
0.  &  W.  R.  Co.  (220  N.  Y.  579),  all  lead  to  the  reversal  of  this 
award  and  the  substitution  of  the  periodical  payments  which 
it  attempts  to  supersede.  There  must  be  special  facts  and 
circumstances  to  justify  an  exception  to  the  specific  rule  laid 
down  in  section  25  of  the  Workmen's  Compensation  Law,  and 
generally  the  fund  which  is  provided  for  promoting  the  com- 
fort and  safety  of  citizens  of  the  State  of  New  York  should  not 
be  gathered  into  a  lump  sum  and  sent  into  a  remote  juris- 
diction to  gratify  some  passing  fancy  of  the  claimant.  The 
experience  of  those  who  have  come  into  the  possession  of 
insurance  funds  does  not  justify  the  lump-sum  system  except 
under  very  special  circumstances,  and  the  radical  innovation 
in  our  industrial  system  growing  out  of  the  adoption  of  the 
Workmen's  Compensation  Law  can  only  be  justified  by  a 
prudent  care  over  those  whose  daily  wants  were  proposed  to 
be  cared  for  in  the  event  of  death  of  the  bread-winner.  The 
condition  precedent  to  a  lump-sum  award  is  that  justice  shall 
be  done  and  this  involves  actual  knowledge,  so  far  as  prudence 
and  foresight  can  go,  of  facts  and  circimistances  which  justify 
a  deviation  from  the  primary  spirit  of  the  law. 

The  award  should  be  reversed  and  the  periodical  payments 
should  be  resimied. 

All  concur,  except  Cochrane  and  H.  T.  Kellogg,  JJ., 
dissenting  on  the  authority  of  Matter  of  Dodd  v.  Four  Sixty-one 
Eighth  Avenue  Co.,  Inc.  (227  N.  Y,  597). 

Award  reversed  and  direction  giv^n  that  the  periodicttd 
payments  be  resumed. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Gussie  Michelov,  Respondent, 
for  Compensation  on  Behalf  of  Herself  and  Daughter  under 
the  Workmen's  Compensation  Law  for  the  Death  of  Her 
Husband,  Morris  Michelov,  v.  Century  Metal 
Spinning  and  Stamping  Company,  Employer,  and  the 
United  States  Fidelity  and  Guaranty  Company,  Insur- 
ance Carrier,  Appellants. 

Third  Department,  November  18,  1920. 

Workmen's  Compensation  Law  —  evidence  not  showing  that  injuries 
received  arose  out  of  and  in  course  of  employment. 

Where  it  appeared  that  the  deceased  remained  at  the  plant  of  his  employer 
after  closing  time  for  the  purpose  of  counting  up  his  work,  and  that  about 
a  half  hour  thereafter  he  was  found  on  the  ground  outside  of  the  building 
with  his  hat  and  coat  off  and  so  severely  injured  that  he  died  the  next 
di^,  and  that  the  windows  of  the  plant  which  he  had  no  occasion  to  use 
were  found  to  be  fastened  on  the  inside,  it  could  not  be  presumed  that 
he  met  with  an  accident  and  then  assumed  that  the  accident  arose  out  of 
and  in  the  course  of  his  emplojnnent. 

The  evidence  establishes  that  the  injuries  oould  not  have  been  due  to  any 
risk  growing  out  of  the  employment,  and  the  award  should  be  reversed. 

Appeal  by  the  defendants,  Century  Metal  Spinning  and 
Stamping  Company  and  another,  from  a  decision  and  award 
of  the  State  Industrial  Commission  made  on  the  29th  day  of 
January,  1920. 

William  Warren  Dimmick,  for  the  appellants. 

Charles  D.  Newtofiy  Attorney-General  [E.  C.  Aiken^  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J. : 

There  is  no  dispute  that  Morris  Michelov  was  employed  by 
the  Century  Metal  Spinning  and  Stamping  Company  on  the 
26th  day  of  November,  1919,  and  that  he  died  on  the  day 
following.  The  plant  of  his  employer  was  located  on  the 
second  floor  above  the  basement  of  the  premises  at  49  Eliza- 
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beth  st?eet,  New  York  city.  Itie  day's  work  was  cokxspleted 
Bt  ^ix  o'clook  in  the  ev^^ng.  At  six-^fifieen  tbe  dscedent  had 
some  conversation  with  a  feUow^ktborer,  and  gave  as  a  reason 
for  not  going  h<Hne  at  once  that  he  wanted  to  count  up  the 
I»ece8  he  had  produced  upon  which  his  compensation  depended. 
At  about  six-thirty-five  of  the  same  evening  the  decedent  was 
found  in  the  back  yard  of  the  premises  some  little  distance  from 
the  building  with  hia  hat  and  coat  off/  and  suffering  from 
broken  ribs  and  internal  injuries  from  which  be  died  the  foUoi^ 
iug  day.  He  was  unable  to  tell  how  he  came  in  the  poisition 
in  which  he  was  found;  there  was  no  way  of  getting  to  the 
point  through  any  regular  passageway  without  traveling  more 
than  two  hundred  feet>  and  the  point  where  decedent  was 
found  was  not  in  the  use  of  the  employer,  nor  did  any  part  of 
his  employment  call  for  his  presence  at  this  point.  The 
evidence  is  to  the  effect  that  the  windows  were  down  and 
fastened  on  the  inside  wh^  an  investigation  was  made,  and 
that  entrance  to  the  fire  escape  could  have  been  made  only 
through  the  windows;  and  it  seems  hi^y  improbable  that  the 
decedent  could  have  accidentally  fallen  from  the  windows  of 
this  factory  building  und^  the  oircumi^tanees  shown  to  exist 
immectiately  after  the  discovery  of  the  decedent.  There  were 
other  workioen  employed  on  the  floor  below,  and  a  nephew 
oi  the  decedent  called  the  district  attorney's  attention  to  the 
ease  and  su^ested  homicide;  that  a  f(»reman  of  the  employer 
was  hostile  to  the  decedent,  and  that  he  (the  nephew)  believed 
the  decedent  was  thrown  from  the  window  by  this  hostile 
foreman  —  a  theory  more  in  harmony  with  the  known  facts 
than  that  of  an  accidental  fall,  with  the  windows  fastened  on 
the  inside.  At  any  rate,  the  evidence  shows  that  the  decedent 
had  completed  his  day's  work  and  remained  in  the  plant  after 
the  other  workmen  had  left  for  his  own  purposes,  not  in  the 
discharge  of  any  duty  to  the  employer. 

The  learned  counsel  for  the  State  Industrial  Commission 
says  in  his  brief  that  Samuel  Singer,  who  was  the  stationary 
engineer  in  the  basement,  "  and  who  with  the  proprietor  found 
the  body  of  the  deceased,  says  that  he  heard  a  noise  about  a 
quarter  of  an  hour  past  6,  and  when  asked  what  sort  of  a  noise 
it  was  he  says,  '  Well,  not  like  a  man;  I  expected  maybe  they 
threw  down  a  dog  there;  they  throwed  them  down  sometimes 
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throng  the  window  —  the  Italians  th^e.''  This  gives  ecrfor 
to  the  suggestion  of  homicide,  and  does  not  tend  to  show  that 
the  death  was  due  to  aecidental  causes.  A|pdn  counsel  says: 
''  It  is  difficult  to  say  what  the  exact  facts  are  with  reference 
to  the  accident  which  happened  to  this  man.  The  Industrial 
Commission  has  found  that  the  natural  inference  from  the 
evidence  is  ^  that  the  said  Morris  Michelov  in  some  manner, 
not  explained,  fell  from  the  window  or  the  fire-escape  of  his 
place  of  employment  to  the  ground  below  and  that  such 
injuries  were  sustained  by  reason  of  such  fall.'  This  seemed 
to  be  about  the  only  hypothesis  that  can  be  made  and  to 
sustain  the  award  we  have  to  fall  back  oa  section  21,  and 
assume  the  accident  occurred  in  the  course  of  the  employment." 
Here  there  was  undisputed  evidence  that  the  decedent 
reniained  in  the  factory  for  his  own  purposes;  that  he  was 
found  outside  the  building,  upon  premises  not  within  the 
control  of  the  master  and  where  he  could  not  be  in  the  per- 
formance of  any  duty  owing  to  the  employer,  and  with  the 
window  leading  to  the  fire  escape,  whidi  the  decedent  had 
no  occasion  to  use,  fastened  on  the  inside;  and  to  in*esimaLe  that 
he  met  with  an  accident,  and  then  to  assimie  that  this  pre- 
sumed accident  arose  out  of  and  in  the  course  of  his  employ- 
ment, is  reaching  out  after  the  unattainaUe  in  law,  for  it 
cannot  be  justified.  The  evidence  estatdishes  that  the  injuries 
eould  not  have  been  due  to  any  risk  growing  out  of  the  employ- 
ment, and  the  award  should  be  Tev&9&d. 

All  concur. 

Award  reversed  and  claim  dismissed. 
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Before  State  Indttstrial  CobcmissioN;  Respondent.        ^ 

In  the  Matter  of  the  Claim  of  Florentino  Sagardi  Eretza, 
Respondent,  for  Compensation  under  the  Workmen's  Com- 
pensation Law  for  the  Death  of  His  Son,  Plactdo  Sagardi, 
V.  Fort  Montgomery  Iron  Works,  Employer,  and 
The  Travelers  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  November  18,  1920. 

Workmen's  Gompetisaitioa  Xaw — dopeadeiiey  —  depositions,  man- 
nsr  of  taking  —  evidence  not  ostablishing  dependency  of  aliaii 
claimant. 

In  matters  relating  to  dependency  under  the  Workmen's  Compensation  Law 
there  must  be  some  oompetent  evidenOB  to  estabtish  the  fact  of  dependenoy . 

Where  the  question  of  dependeney  is  sought  to  be  established  by  deposi- 
tions, such  depositions  must  "  be  taken  in  the  manner  prescribed  by  law 
for  like  depositions  in  civil  actions  in  the  Supreme  Court "  by  the  express 
provision  of  section  72  of  the  statute,  and  an  award  cannot  be  made  solely 
upon  the  basis  of  informal  depositions. 

Award  reversed  and  claim  dismissed  because  of  an  enthre  lack  of  oom- 
petent evidence  to  prove  the  dependenoy  of  the  claimant,  resident  of 
Spain. 

Appeal  by  the  defendants.  Fort  Montgomery  Iron  Works 
and  another,  from  an  award  of  the  State  Industrial  Com- 
mission, entered  in  the  office  of  the  said  Commission  on  the 
24th  day  of  February,  1919,  and  also  from  an  award  of  the 
said  Commission  entered  in  the  office  thereof  on  the  11th  day 
of  November,  1919. 

Benjamin  C  Loder  [E.  C.  Sherwood  and  WiUiam  B.  Davis  of 
counsel],  for  the  appellants. 

Charles  D.  Newtony  Attorney-'GefMfrol  [E.  C.  Aifcen,  Deputy 
Attamey-Oeneral,  of  counsel],  for  the  respondents. 

Woodward,  J.  : 

The  employer  and  the  insurance  carrier  appeal  from  an 
award  made  to  the  father  of  Placido  Sagardi,  a  resident  of 
Spain^  on  the  ground  of  dependency.    The  appellants  contend 
App.  Div.— Vol.  CXCIII.        52 
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that  there  is  no  competent  evidence  of  dependency  on  the 
part  of  Florentino  Sagardi  Eretza^  the  father,  and  that  no 
claim  was  filed  in  the  office  of  the  Conmxission  within  the  time, 
fixed  by  the  Workmen's  Compensation  Law.  (See  §  28,  as 
since  amd.  by  Laws  of  1918,  chap.  634.)  The  injuries  were 
received  on  August  12,  1916,  and  resulted  in  death  on  the 
same  day. 

One  of  the  Commissioners  writes  an  opinion  in  this  case 
{Sagardi  v.  Fort  Montgomery  Iron  Works,  21  State  Dept.  Rep. 
433)  in  which,  upon  the  question  of  proof  of  dependency,  he  says 
he  thinks  "  the  proofs  are  in  proper  form  "  and  that  they  come 
within  the  rule  suggested  in  Pifumer  v.  Rheinstein  &  Haas,  Inc. 
(187  App.  Div.  821). 

It  is  true,  of  course,  that  under  section  68  of  the  Workmen's 
Compensation  Law  the  Commission  '*  in  making  an  investi- 
gation or  inquiry  or  conducting  a  bearing  shall  not  be  bound 
by  common  law  or  statutory  rules  of  evidence  or  by  technical 
or  formal  rules  of  procedure,  except  as  provided  by  this 
chapter,"  but  it  has  been  held  that  in  matters  relating  to 
dependency  there  must  be  some  competent  evidence  to  estab- 
lish the  fact  of  dependency.  (Birmingham  v.  Westinghowe 
Electric  &  Mfg.  Co.,  180  App.  Div.  48;  Frey  v.  McLovghlin 
Bros.,  Inc.,  187  id.  824.)  It  is  to  be  noted  that  section  68  of 
the  statute  is  qualified  by  the  provision  ''  except  as  provided 
by  this  chapter."  Section  72  does  qualify  the  rule  of  section 
68  by  the  provision  that  the  "  Commission  may  cause  deposi- 
tions of  witnesses  residing  within  or  without  the  State  to  be 
taken  in  the  manner  prescribed  by  law  for  like  depositions  in 
civil  actions  in  the  Supreme  Court."  In  other  words,  where 
the  investigation  is  being  carried  on  directly  by  th^  Conami^- 
sion  or  one  of  the  deputies,  the  evidence  need  not  be  formal, . 
but  when  the  evidence  is  to  be  produced  through  depositions 
the  requirement  of  the  statute  is  that  it  must  be  done  "  in  the 
manner  prescribed  by  law  for  like  depositions  in  civil  actions 
in  the  Supreme  Court."  It  is  entirely  clear,  it  seems  to  us, 
that  the  record  in  this  case  does  not  conform  to  this  require- 
ment, and  that  the  Commission  has  no  power  to  make  awards 
solely  upon  the  basis  of  informal  depositions,  such  as  are  here 
involved.  This  was  the  rule  asserted,  independently  of  the 
statute,  in  Pifumer  v.  Rheinstein  &  Haas,  Inc.  (supra),  and  we 
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see  no  good  reason  for  holding  that  anything  less  than  the 
character  of  depositions  required  by  the  Code  of  Civil  Pro- 
cedure should  be  accepted.  (See  Code  Civ.  Proc.  chap.  9, 
tit.  3.) 

It  is  to  be  remembered  that  at  common  law  the  cause  of 
action  for  injiu-ies  terminated  with  the  life  of  the  injured  party; 
no  one  had  any  right  to  recover.  This  was  changed  by  chapter 
450  of  the  Laws  of  1847,  which  as  amended  was  revised  in  sec- 
tions 1902  and  1903  et  seq.  of  the  Code  of  Civil  Procedure,  and 
the  damages  were  exclusively  for  "  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin,"  and  might  never  reach  the 
father.  It  was  only  with  the  adoption  of  the  Workmen's 
Compensation  Law,  and  then  in  a  remote  contingency  (§  16, 
subd.  4,  as  amd.  by  Laws  of  1916,  chap.  622),  that  the  father 
would  be  entitled  to  any  share  in  the  award,  and  this  is  further 
complicated  by  the  requirements  of  section  17  (as  amd.  by 
Laws  of  1916,  chap.  622)  in  the  case  of  aliens.  The  statute 
requires  that  "  All  questions  of  dependency  shall  be  determined 
as  of  the  time  of  the  accident "  (§  16,  subd.  4,  as  amd.  by  Laws 
of  1916,  chap.  622),*  and  in  the  case  of  an  aUen  it  must 
appear,  in  addition,  that  the  employee  has  supported, 
either  wholly  or  in  part,  the  alleged  dependent  for  "  tb^e 
period  of  one  year  prior  to  the  date  of  the  accident."  The 
record  here  makes  no  effort  to  prove  the  dependency  at  the 
time  of  the  accident  which  occurred  in  1916,  and  on  the 
contrary  it  indicates,  so  far  as  it  indicates  anything,  that  the 
claimant  owned  a  home,  had  a  small  grocery,  and  was  in  a 
position  to  help  himself.  But  there  is  clearly  an  entire  lack 
of  competent  evidence  to  prove  dependency,  and  for  this 
reason  the  award  should  be  reversed. 

AU  concur;  John  M.  Ejcu/>oa,  P.  J.,  in  the  result. 

Award  reversed  and  claim  dismissed. 

*  Siixoe  amd.  by  Laws  of  1920,  chap.  532.—  [Rsp. 
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Before  State  Industrial  Commission,  Re^ondent. 

In  the  Matter  of  the  Claim  of  Harry  Hager,  Respondent,  for 
Compensation  imder  the  Workmen's  Compensation  Law, 
V.  Griffin  Manufacturing  Company,  Employer,  and 
The  Travelers  Insurance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  November  18,  1920. 

Workmen's  Compensation  Law  —  right  inguinal  hernia  —  evidence 
—  accident  not  growing  out  of  and  in  course  of  empiojrment. 

The  evidence  on  a  olaim  for  compensation  under  the  Workmen's  Com- 
pensation Law  for  a  right  inguinal  hernia  alleged  to  have  been  caused 
by  an  accident  examined,  and  KM,  not  to  show  that  an  accident  hap- 
pened to  the  claimant  growing  out  of  and  in  the  course  of  his  employment. 

John  M.  Kellogg,  P.  J.,  dissents. 

Appeal  by  the  defendants,  Griffin  Manufacturing  Company 
and  another,  from  an  award  of  the  State  Industrial  Commis- 
sion, entered  in  the  office  of  the  said  Commission  on  the  23d 
day  of  March,  1920, 

Benjamin  C.  Loder  [Clarence  S.  Zipp  of  counsel],  for  the 
appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  DepiUy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J. : 

This  is  another  of  the  right  inguinal  hernia  cases,  in  which 
there  is  no  evidence  to  support  the  happening  of  the  alleged 
accident.  The  claimant,  in  his  claim  for  compensation, 
describes  the  alleged  accident  as  follows:  "  Lifting  of  sliding 
door  from  levator  leading  to  street  I  felt  a  sting  on  the  right 
side  but  did  not  think  it  serious  until  the  23d  of  December, 
and  on  the  24th  of  December  I  had  to  give  up  and  was  sent  to 
the  hospital  but  am  not  able  to  do  hard  work." 

Subsequently  upon  a  hearing  the  claimant  testified  that  the 
accident  happened  on  the  twenty-fourth  of  December;  then  he 
modified  this  by  saying  that  he  thought  the  accident  occurred 
two  weeks  before  that,  and  that  he  was  not  sure  when  the 
accident  happened.  The  claimant  apparently  had  some  con- 
fused ideas  as  to  the  happening  of  the  accident;  did  not  seem 
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to  understand  the  necessity  of  fixing  a  date  for  the  accident, 
but  he  finally,  after  much  prompting,  concluded  that  the  date 
of  the  accident  was  December  tenth,  ''  because  I  felt  a  sting 
there  when  I  pulled  the  door."  He  says  he  had  no  medical 
attention  between  the  date  of  the  alleged  accident  and  the 
twenty-fourth  of  December;  that  he  made  no  examination 
of  himself  until  the  twenty-fourth,  and  that  at  that  time  he 
felt  sore  and  found  a  little  lump,  which  was  largely  increased 
on  the  following  morning.  The  claimant  made  a  statement  id 
writing,  a  statement  which  he  wrote  himself,  ob  the  5th  day 
of  January,  1920,  in  which  he  says:  "  I  do  not  know  exactly 
what  was  the  cause  of  this  rupture;  I  could  x^t  say  that  lifting 
the  elevator  door  on  that  occasion  referred  to  ^aa  the  cause. 
I  did  not  feel  any  iU  effects  from  the  day  I  felt  the  sting  in  my 
side  until  December  twenty^third,  but  it  is  the  only  cause  to 
which  I  can  attribute  it.  I  have  no  recollection  of  ever  strain- 
ing myself,  before  or  since  that  time."  Generally  his  testimony 
is  in  harmony  with  this  statement,  except  that  under  the  lead- 
ing questions  propounded  by  the  deputy  commissioner  he  does 
sui^^t  that  he  received  a  strain  in  lifting  the  elevator  door. 
In  answer  to  the  question,  *'  You  also  tell  us  you  didn't  know 
exactly  what  was  the  cause  of  this  rupture,"  the  claimant  at 
the  second  hearing  said,  "  I  couldn't  tell  you,  sirs,  unless  it  waa 
heavy  lifting."  But  when  or  where  he  did  any  heavy  Ufting, 
other  or  different  from  that  involved  in  his  every  day  work 
of  operating  an  elevator  apd  lifting  »the  doors,  is  not  told, 
and  there  is  no  medical  or  other  evidence  to  show  that  the 
alleged  lifting  of  the  elevator  doors  could  produce  iiemia. 
The  case  is  not  different  in  principle  from  that  of  Matter  of 
Akpert  V.  Powers  (223  N.  Y,  97)  and  the  award  should  not  be 
permitted  to  stand.  The  fact  that  the  claimant  is  honest  and 
tells  us  that  he  does  not  know  what  produced  his  hernia,  while 
most  commeil^dable,  does  not  justify  a  conclusion  of  fact  that 
an  accident  happened  to  him  growing  out  of  and  in  the  courde 
of  his  employment.  (See  Workmen's  Compensation  Law, 
§  10;  Id.  §  3,  subd.  7,  as  amd.  by  Laws  of  1917,  chap.  705.) 
The  award  appealed  from  should  be  reversed.  -* 

All  concur,  except  John  M.  EIellogg,  P.  J.,  dissenting. 

Award  reverised  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Taylor  Clayton,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  The  Foundation  Company,  Employer,  and 
The  Employers  Mutual  Insurance  Company  of  New 
York,  Insurance  Carrier,  Appellants. 

Third  Department,  November  18,  1920. 

Workmen's  Compensation  Law  —  loss  of  more  than  one  flnger  iJi 
prerequisite  to  award  for  proportionate  loss  of  use  of  liand. 

An  award  under  the  Workmen's  Compensation  Law  for  the  loss  of  use  to 
the  extent  of  fifty  per  cent  of  the  use  of  the  hand  of  the  claimant  oannoi 
be  made  where  there  is  only  a  slight  injury  to  three  fingers  of  the  hand 
Hot  resulting  in  the  total  lose  of  the  use  of  any  finger,  since  it  i§  expressly 
provided  by  section  15  that  "  where  the  injury  results  in  the  less  pf  more 
than  one  finger,  compensation  therefor  may  be  awarded  for  the  propor- 
tionate loss  of  the  use  of  the  hand.'* 

There  must  be  a  loss  of  one  finger,  as  defined  in  the  statute,  and  an  injury  in 
excess  of  such  loss,  as  a  condition  precedent  to  the  power  to  grant  com'* 
pensation  for  the  loes  of  the  use  of  the  hand.  Kothiiig.  short  of  **  the 
permanent  loss  of  the  use  "  of^  finger  is  to  be  r^arded  as  the  equivalent 
of  the  lose  of  such  finger. 

John  M.  Kelloqo,  P.  J.,  and  Kilby,  J.,  dissent,  with  opinion. 

Appeal  by  the  defendants,  The  Foundation  Company  and 
another,  from  an  award  made  by  the  State  Industrial  Commis- 
sion and  entered  in  the  office  of  said  Commission  on  the  18th 
day  of  May,  1920. 

Blauvelt  &  Warren  [Francis  J.  Maclntyre  of  counsel],  for  the 
appellants. 

Charles  D.  Newton^  Attomey-Oeneral  [E.  C.  Aiken,  Deputy 
AUomey-Generaly  of  counsel],  for  the  respondents. 

Woodward,  J: 

The  award  in  this  case  ia  for  the  loss  of  use  to  the  extent  of 
fifty  per  cent  of  the  use  of  the  left  hand  of  the  claimant.  The 
only  evidence  as  to  the  injury,  outside  of  the  alleged  view  of 
the  Commissioner,  is  that  of  the  ecsaimmng  phy^cian.    He 
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says  that  ''there  is  evidence  of  a  laceration  of  the  distai 
phalanx  of  left  index  finger,  with  missing  nail,  and  changes 
in  the  distal  phalangeal  joint,  caudng  marked  restriction 
of  index  finger.  Likewise  evid^ice  of  laceration  of  second 
surgical  joint  with  tendon  involvanent  and  severing  of  the 
ligaments,  causing  stiffness  of  the  distal  and  middle  phalangeal 
jointd  of  those  two  fingers.''  With  this  evidence  before  the 
Oominission  the  Commissioner  said  to  the  claimant:  ''  Le^ 
me  see  your  fingers.  These  were  cuts  and  lacerations?  " 
The  clahnant  replied,  ''  They  were  cut  off  here  " —  indicating. 
The  Commissioner  rqf^ed:  ''Practically  three  fingers.  Let 
me  see  you  close  your  hand.''  The  exsxnining  phymdan  gave 
it  as  his  opinion  that  the  injury  was  equival^it  to  the  loss  of 
one^third  of  the  hand,  but  the  ConmuBsioner  decided  that 
"  from  a  vocational  standpoint  "  the  injxuy  was  equivalent  U> 
the  loss  of  one-half  of  the  use  of  the  left  band,  and  the  full 
Commission  has  made  an  award  upcm  this  basis.  The  inip*ies 
were  received  on  October  20,  1919. 

Und^  the  provisions  of  subdivision  3  of  section  15  of  th6 
Workmen's  Compensation  Law  (as  amd.  by  Laws  of  1917, 
ehap.  705)'*'  compensation  is  awarded  '-  for  the  loss  of  a 
first  finger,"  "  for  the  loss  of  a  second  finger/'  etc.  Then 
it  is  provided  tMt  ^^  the  loss  of  the  first  phalange  of  the  thumb 
or  finger  shall  be  considered  to  be  equal  to  the  loss  of  oner 
half  of  such  thumb  or  finger,"  and  that  '^the  loss  of  more 
Uian  one  i^alange  shall  be  considered  as  the  loss  of  the  entire 
thum:b  or  fing^."  Having  thus  cajrefuUy  provided  what 
shall  constitute  the  loss  of  a  finger,  the  statute  provides  that 
^*  where  the  injury  results  in  the  loss  of  noore  than  one  finder, 
compensation  th^ef or  may  be  awarded  for  the  proportionate 
loss  of  the  use  of  the  hand  thereby  occasioned."  Hier^^  must 
be  a  loss  of  one  fiqger,  as  defined  in  the  statiite,  and  an 
injuty  in  excess  of  such  loss,  as  a  condition  precedent  to 
the  power  to  grant  compensation  for  the  loss  of  the  use  of  the 
hand  A  slight  injiuy  to  thrte  fingers  does  not  constitute 
^'  the  loss  of  more  than  one  finger,"  as  prescribed  in  the  statuta 
it  is  true  that  it  ja  provided  that  the  ''  permanent. loss  of  the 
use  ^f  a  hand,  arm,  foot,  leg,  eye>  thumbs  finger,  toe  or  phii- 
■.■-■■•■  ■ .,*,.*.. ....  ^. rf. .  .III. »» 

««liioe  amd.  by  taw  ^  1)920,  ehaps.  5^2, 583*  684.--  {Rip.    '  . 
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lange,  shall  be>  coDsidefred  as  the  equival^^it  oi  the  loas  of 
such  hand,  arm,  foot,  leg,  eye,  thumb,  finger,  toe  or  phalac^," 
but  this,  in  the  case*  of  a  finger,  is  for  the  permanent  loss  of 
the  use,  and  not  a  mere  impairment  of  the  use  of  such  finger, 
for  it  is  provided  that  "  for  the  partial  loss  or  the  padj^il  loss 
of  the  use  of  a  hand,  arm,  foot,  leg  or  eye,  compensation 
therefor  may  be  awarded  for  the  proportionate  loss  or  pro- 
portionate loss  of  the  use  of  such  hand,  ann,  foot,  Icig  or 
eye." 

Nothing  short  of  the  ''permanent  loss  of  the  use^  of  a 
fiinger  is  to  be  regarded  as  the  equival^it  of  the  loss  of  such 
finger,  and  the  statute  provides  (§  15,  subd.  3,  as  amd.  9upra) 
that  "  the  compensaticp  for  the  foregoing  e|>eoific  injuries  shall 
be  in  lieu  of  all  other  compemsation,"  with  an  exception 
having  no  bearing  here. 

In  a  case  of  ''  disability  partial  in  character  but  permanent 
in  quality  "  the  compensation  is  provided  in  a  fixed  schedule, 
with  careful  definitions  in  subdivision  3  of  section  15,  and  it 
is  only  in  a  cajse  where  there  is  a  ''  loss  of  more  than  one 
finger,"  as  a  loss  is*  defined  in  the  law,  that  there  is  any 
justification  for  making  an  award  tor  the  '' prc^rtionate 
loss  of  the  use  of  the  hand  thereby  occasioned."  Th^is 
must  be  an  actual  physical  loss  of  more  than  one  fifigier, 
or  a  ''  permanent  loss  of  the  use  of  "  more  than  one  fing^, 
in  order  to  constitute  sudi  loss^  and  it  is  only  where  there  id 
such  a  loss  that  the  Commission  had  jurisdiction  to  make  an 
award  for  the  ''  proportionable  loss  of  the  use  of  the  hand." 
The  arbitrary  determinatian  of  a  Commissions  that  the  loss 
''  on  the  basis  of  the  doctor's  opinion  and  my  own  judgodent 
from  a  vocational  standpoint  is  equivalent  to  the  loss  of  ooe^ 
half  of  the  hand,"  is  not  a  determination,  upon  evidence, 
that  there  has  beai  a  ''  loss  of  more  than  one  finger,"  als  such 
loss  is  defined  in  the  statute,  and  the  s^ard  may  not  be 
sustained.  Whatever  may  be  thougjut  of  the  ma^dm  of  the 
common  iawUhat  "  it  is  the  duty  of  a  judge,  whm  i^equisite, 
to  amphfy  the  limits  of  his  jurisdietion,"  there  can  be  no 
justification  for  the  State  Industrial  Commission,,  a  mere 
istktutory  'body,  to  reach  out  and  bring  within  the  law  mattei^ 
which  are  excluded  by  the  language  of  the  act.  i 

The  award  should  be  reversed  and  the  case  returned  to 
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the  State  Industrial  Commission  to  make  such  award  as  the 
statute  provides. 

An  concur,  except  John  M.  Keiajogg,  P.  J.,  dissenting,  with 
an  opinion  in  which  Kiley,  J.,  concurs. 

John  M»  Kelloog,  P.  J.  (dissenting): 

The  statute  fixes  the  compensation  for  the  loss  of  a  finger^ 
and  the  Court  of  Appeals  has  held  that  in  such  a  case  it  i$ 
immaterial  what  the  vocation  of  the  employee  is.  {Matter,  of 
Grammci  v.  Zirni^  219  N.  Y.  322.)  In  this  case  there  was 
not  the  loss  of  a  finger  or  the  use  of  a  finger.  The  serious  loss 
was  to  t^e  hand,  and  the  caae  is  governed  by  the  part  of 
subdivision  3  of  section  15  of  the  Workmen's  Compen$ati<M3k 
Law  (as  amd.  by  Laws  of  1917,  chap*  705)*  entitted,  "  partial 
loss  and  partial  loss  of  use,"  which  reads:  ''For  the  partial 
loss  or  the  partial  loss  oi  the  use  of  a  hand,  arm,  foot,  leg  or  eye^ 
compensation  therefor  may  be  awarded  f («*  the  proportionate 
loss  or  proportionate  loss  of  the  use  of  such  hand,  arm,  foot, 
leg  or  eye."  The  law  is  intended  to  protect  workmen,  and 
undoubtedly  the  Commission  has  the  right  to  consider  in  deter- 
mining as  to  the  loss  of  the  use  of  the  hand  that  the  employee 
is  a  workman.  Each  case  must  depend  upon  its  particular 
facts.  Commismoner  Perkins  considered  that  the  injury  to  the 
left  hand  of  this  left-haqded  carpenter  resulted  in  a  loss  of  at 
least  one-half  the  hand.  She  came  to  this  conclusion  after 
manipulating  the  hand  and  ascertaining  its  grasping  power. 
She  evidmtly  felt  that  the  man  at  his  time  of  life  and  in  his 
condition  was  only  able  to  earn  a  living  by  his  hands.  Mani- 
festly an  injury  to  his  working  hand  would  render  him  less  use^ 
ful  as  a  wage-earner  than  it  would  if  he  were  a  clerk.  The  loss 
of  use  must  depend  in  a  degree  upon  the  use  a  man  has  for  the 
hand.  The  doctor  certifies  to  a  loss  of  grip  in  the  hand.  Com- 
missioner Perkins  tested  the  grip  and  stated  her  opinion  that 
the  loss  to  the  use  of  the  hand  was  one-half.  Her  statement,  as 
well  as  the  statement  of  the  physician,  was  a  part  of  the 
atmosphere  of  the  case,  and  the  knowledge  that  she  had  and  her 
determination  that  the  loss  was  one-half  of  the  use  was  before 
the  Commission.  (See  §  65.)  She  was  one  of  the  Commis- 
sioners who  in  fact  made  the  award  appealed  from.    The  award 


♦Since  amd.  by  Laws  of  1920,  chap.  533.—  [Rbp.      r^^^r^T^ 
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does  not  refer  to  the  man's  vocation.  In  effect  it  determines 
that  from  the  facts  appearing  upon  the  hearing^  the  doctor's 
certificate,  the  test  of  the  hand  by  Commissioner  Perkins, 
the  loss  of  the  use  of  the  hand  was  one-half.  We  may  treat 
what  the  CJommissioner  said  at  the  hearing  as  to  vocation 
as  her  opinion  only.  The  Commission  in  its  determination 
did  not  adopt  her  opinion  upon  that  subject,  but  agrees  with 
her  that  one-half  of  the  use  of  the  hand  was  lost. 

That  the  view  and  the  testing  of  the  hand  by  the  Commis- 
sioner were  important  and  may  override  the  expert  testimony 
must  be  conceded.  In  appeals  from  the  Court  of  Claims, 
where  the  court  has  viewed  the  premises  said  has  based  its 
award  upon  its  view  and  has  not  adopted  the  expert  evidence, 
we  consider  that  the  view  may  well  control  the  experts'  opinions. 

The  actual  injury  to  the  fingers  was  apparent.  A  loss  of 
grip  of  the  hand  could  be  well  ascertained  by  any  person 
upon  a  practical  test.  It  was  not  a  question  for  expert 
evidence,  but  was  a  plain  matter  of  common  sense.  The 
Commission  could  not  have  any  better  evidence  before  it 
than  the  results  of  the  test  made  by  Commissioner  Perkins. 
The  question  for  us  to  consider  is  only  whether  there  is  any 
evidence  upon  which  the  award  can  stand.  I  feel  that  we 
are  reviewing  the  determination  of  a  question  of  fact,  which 
the  statute  prohibits  us  from  doing.    I  favor  an  affirmance. 

KiLEY,  J.,  concurs. 

Award  reversed  and  case  remitted  to  the  State  Industrial 
Commission  to  make  an  award  in  accordance  with  the  opinion 

of  WOODWAKD,  J. 


Jonas  E.  Willie,  Respondent,  v.  Joseph  Luczka,  Appellant. 

Third  Department.  November  18, 1920. 

Motor  Tehleles  ^-  coUision  between  motorcycle  with  side  car  attached 
and  horse-drawn  Tehide  —  contributory  negligence — ^when  lack 
of  proof  of  compliance  by  plaintifl,  driTer  of  motoroyole,  with 
Highway  liftw  as  to  lights  precludes  recoToiy. 

Whflre  in  aii  action  to  recover  for  personal  injuries  resulting  from  a  oolli- 
tnon  in  the  night  time  between  a  motoroyole  with  a  side  car  attached  which 
the  pLontifl  wets  driving,  and  defendant's  horse-drawn  vehicle,  the  defend- 
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ant  denied  the  plaintiff's  allegation  that  he  was  driving  in  "  a  proper 
and  lawful  manner,"  the  plaintiff's  failure  to  establish  that  at  the  time  of 
the  accident. he  was  complying  with  subdivision  1  of  section  305  of  the 
Highway  Law  as  to  the  number  and  power  of  the  lights  on  his  machine 
precludes  a  recovery. 

Appeal  by  the  defendant,  Joseph  Luczka,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  (rf  the  county  of  Schenectady  on  the  18th  day 
of  Fdt)niary,  1920,  upon  the  verdict  of  a  jury  for  $4,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  February,  1920,  densring  defendant's  motion  to 
Mt  aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

George  H,  Smithj  for  the  appellant. 

James  C.  Cooper,  for  the  respondent. 

WOODWAHD,  J.: 

The  plaintiff  ii^  this  action  received  a  serious  injury  in  a 
collision  between  a  motorcycle  which  he  was  driving  and  a 
wagon  driven  by  the  defendant,  on  the  9th  day  of  September, 
1919,  on  the  Consaul  road  in  the  outskirts  of  Schenectady, 
for  which  a  jury  has  awarded  him  a  verdict  of  $4,500.  The 
defendant  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial  on  the  minutes. 

The  plaintiff  testifies  to  the  effect  that  on  the  evening  of 
thiB  ninth  of  September,  the  night  being  dark  and  rainy,  he 
left  the  residence  of  his  father-in-law  on  a  motorcycle,  equipped 
with  a  side  car  in  which  his  wife  was  seated,  intending  to 
retiUTi  to  his  home;  that  after  travehng  eight  or  nine  himdred 
feet  along  the  Consaul  road,  which  had  a  cinder  track  about 
twelve  feet  in  width,  he  saw  the  defendant,  near  the  foot  of 
a  slight  grade,  driving  toward  him  apparently  near  the  center 
of  the  cinder  track.  The  defendant  was  driving  one  horse 
attached  to  a  covered  wagon,  and  the  plaintiff,  who  says 
he  was  running  from  fifteen  to  twenty  miles  an  hour,  estimates 
that  the  defendant  was  about  fifty  feet  from  him  when  he  (the 
plaintiff)  first  saw  the  defendant.  The  plaintiff  says  that  he 
turned  his  car  to  the  right,  thus  excluding  the  defendant's 
rig  from  his  Vision;  that  feeling  his  car  tipping  he  brought 
it  back  to  the  left,  and  that  as  he  regained  the  track  he  found 
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the  defendant's  horse  opposite  him^  and  that  his  motorcycle 
collided  with  the  defendant's  rear  wheel,  throwing  the  plaintiff's 
car  to  the  right  side  of  the  road  and  resulting  in  injuries  to 
himself  and  wife. 

Passing  over  the  question  of  defendant's  negligence,  and 
accepting  the  plaintiJBf's  contention  that  the  violation  of  a 
duty  imposed  by  statute  is  evidence  of  negligence,  how  can 
we  escape  the  conclusion  of  the  plaintiff's  contributory  negli- 
gence ?  Subdivision  1  of  section  305  of  the  Highway  Law  (as 
added  by  Laws  of  1916,  chap.  72)  provides  that  every  motor 
cycle,  operated  or  driven  upon  the  pubUc  hi^ways  of  this 
State,  *'  shall,  during  the  period  from  one-half  hour  after 
sunset  to  one-half  hour  before  sunrise,  display  one  hghted 
lamp  on  the  front  and  one  on  the  rear,  or,  when  such  motor 
cycle  is  operated  with  a  passenger  or  other  truck  attached 
to  the  side  or  front,  two  such  lamps  on  the  front  and  one  on 
the  rear,"  and  that  the  Ught  of  the  front  lamp  or  lamps  shall 
be  visible  at  least  200  feet  in  the  direction  in  which  the  motor 
cycle  is  proceeding.  The  complaint  allies  that  on  the  occasion 
in  question  ''  the  plaintiff  was  driving  his  said  motorcycle 
along  said  road,  on  the  right  hand  side  thereof,  in  a  proper 
and  lawful  manner."  This  allegation  is  denied  by  the  answer, 
and  the  plaintiff  was  bound  to  establish  the  fact  as  alleged  in 
his  complaint;  it  ia-^ill  the  rule  that  the  judgment  to  be 
rendered  by  any  court  must  be  secundum  aUegata  et  probata. 
(McNeil  V.  Cobb,  186  App.  Div.  177,  182,  and  authorities 
there  cited.)  The  undisputed  evidence  of  the  plaintifif  is  that 
he  was  operating  a  motorcycle  with  a  side  car  in  which  hia 
wife  was  at  the  time  riding.  He  testifies  that  his  motorcycle 
lamp  would  throw  a  ray  65  feet  ahead  of  his  car,  but  he  makes 
no  mention  of  two  lamps;  does  not  at  any  point  testify  to 
the  lawful  equipment  of  his  motorcycle  wfae^  used  with  a 
side  car,  as  this  motorcycle  was  used  at  the  time  of  the 
accident.  He  has  clearly  failed  to  eBtaUish  the  necessary 
faqt  that  he  was  driving  in  "  a  prop^  and  lawful  manner," 
for  this  could  be  done  only  in  the  manner  prescribed  by  the 
statute.  A  motorcycle  coverii^  substantially  the  space  of 
an  ordinary  four-wheeled  car,  with  only  one  Ught,  is  a  constant 
menace  to  those  using  the  highways,  and  the  Legislature  has 
provided  that  in  using  the  side  csj:  the  mod^orcyele  shall  be 
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equipped  with  two  Kghts;  and  the  plaintiff  cannot  be  permitted 
to  recover  without  showing  that  he  has  comphed  with  the 
law.  This  is  especially  true  when  he  alleges  the  operation  of 
the  niachine  in  ''  a  proper  and  lawful  manner/'  and  then  fail^' 
to  establish  the  facts,  where  the  complaint  puts  them  in  issue. 
The  judgment  and  order  appealed  from  should  be  reversed. 

All  concur. 

Judgment  and  order  reversed  on  the  law  and  facts,  and 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.  The  court  disapproves  of  the  finding  that  the  plaintiff 
was  free  fiTom  contributory  negligence. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Mariyo  VAsaiLADS, 
Respond^it,  for  Compensation  under  the  Workmen's 
Cconpensation  Law,  for  the  Death  of  Her  Husband,  James 
VAiBSiLAKis,  V.  Fairfax  Hotel  Company,  Inc.,  Employery 
and  ZtmrcH  General  Accident  and  Liability  InJsubance^ 
Company,  I/n>»,  Insurance  Carrie,  Appellants. 

Third  Department,  November  18,  1920. 

WorkiMii*s  Oom^nsntion  Law  —  error  in  award  m  to  name  of 
employee  —  necessity  for  legal  etidence  on  which  to  base  award  — 
hearsay  —  luiauthenticated  documentary  evidence  —  identity  of 
alien  claimants,  widow  and  chUdren  of  deceased,  not  established. 

It  seems,  that  where  in  an  award  the  given  name  of  the  employee  is  "  Joseph  ** 
laslead  of  "  James,"  the  error  should  be  corrected. 

Section  68  of  the  Workmen's  Compensation  Law,  providing  that  the  Indus- 
trial Commission  shall  not  be  bound  by  common-law  or  statutory  rules  of 
evidence,  does  not  dispense  with  the  necessity  of  legal  evidence  on  which 
to  base  ail  award. 

Hearsay  evidence  and  unauthentioated  documentary  evidence  may  be 
used  to  satisfy  tiiie  conscience  of  the  Commission  in  connection  with  legal 
evidence,  but  it  is  the  latter  on  which  an  award  must  ultimately  be 
sustained. 

No  competent  evidence  was  introduced  that  the  individuals,  residents  of. 
Greece,  in  whose  favor  the  award  was  made  are  the  widow  and^hildren. 
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of  deceased.  The  unverified  certificate  purporting  to  have  been  signed 
by  the  president  of  the  community  in  wliich  the  claimant  Uved  without 
any  proper  authentication  of  the  signature,  the  statement  of  the  widow 
that  she  is  the  wife  of  the  deceased,  unverified  and  improperly  signed,  the 
marriage  certificate  signed  by  the  priest  and  the  oertifleates  of  baptism 
of  the  several  dhildrea  signed  by  the  priest  and  godparents,  but  unverified 
and  unauthentieated,  do  not  eonstitute  legal  evidence. 
John  M.  Kellogg,  P.  J.,  dissents,  with  opinion. 

Appeal  by  the  defendants,  Fairfax  Hotel  CJompany,  Inc.,  '' 
and  another,  from  an  award  and  order  of  the  State  Industrial 
Commission,  entered  in  the  New  York  office  of  said  Comxoission 
on  the  15th  day  of  December,  1919.  *  , 

Philip  J.  O'Brien  [John  N.  Carlisle  of  comisel],  for  the 
appellants. 

Charles  D,  Newton^  Attomey-General  [E.  C.  Aiken,  Deputy 
AttomeyrGeneral,  of  coimsel],  for  the  respondents. 

! 

Ck)CHItAN£,  J.: 

James  Vassilakis,  the  deceased  employee,  left  him  surviving 
as  is  claimed  a  widow  and  minor  children  residing  in  Ververato 
in  the  island  of  Chios,  Greece.  The  Conmiission  has  made 
an  award  to  the  widow  and  children  of  '^  Joseph  "  Vassilakis 
and  has  commuted  the  award  to  a  lump  sum  of  $3,811.92 
and  directed  payment  of  the  same  to  the  widow  of  "  Joseph  " 
Vassilakis.  The  error  in  the  name  would  be  sufficiently 
serious  to  require  correction  but  there  is  aaoUier  objectioii 
which  requires  a  reversal  of  the  award. 

It  has  been  r^)eatedly  held  that  an  award  must  be  based 
on  legal  evidence.  Section  68  of  the  Workmen's  Compensation 
Law^  providing  that  the  Commission  shall  not  be  bound  by 
common-law  or  statutory  rules  of  evid^ioe,  does  not  disp»ise 
with  the  necessity  for  a  residuum  of  legal  evidence.  However 
much  the  Commission  in  making  their  investigation  may 
depart  from  the  established  rules  of  evidence  or  procedure 
there  must  be  found  some  evidence  recognized  as  legal  before 
an  award  can  be  made.  Hearsay  evidence  and  unauthentiGated 
documentary  evidence  may  be  used  to  satisfy  the  conscience 
of  the  Commission  in  connection  with  legal  evidence,  but  it 
is  the  latter  on  which  an  award  must  ultimately  be  sustained. 
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(Matter  qf  Belcher  v.  Carthage  Machine  Co.^  224  N.  Y.  326; 
Matter  oj  Carroll  v.  Kniekerbocker  Ice  Co.,  218  id.  435;  Matter 
of  Eldridge  v.  Endicott,  Johnson  &  Co.,  228  id.  21;  Minerly  v. 
Kmgshury  Construction  Co.,  191  App.  Div.  618;   White  v. 

•  American  Society  for  Prevention  of  Cruelly  to  Animals,  Id.  6.) 
The  foregoing  principles  apply  to  questions  of  dependency  and 
relatDonship.  {Bonnano  v.  Melz  Brothers  Co.,  188  Am>.  Div. 
380;  Prcfeta  v.  Retsof  Mining  Co.,  Id.  388;  Pifwm&ry.  Rhein- 
stein  &  Haas,  Inc.,  187  id.  821.)  The  cases  of  Moran  v. 
Rodgers  &  Hagerty,  Inc.  (180  Ah>.  Div.  821)  and  Hansen  v. 
FlinnrO'Rourke  Co.,  Inc.  (192  id.  878)  do  not  oppose  but  con- 
firm the  foregoing  views  inasmuch  as  there  was  in  those  cases 

•  legal  evidence  of  the  facts  und^  consideration  and  the  docu- 
mentary evidence  which  was  attacked  was  merely  corroborativ© 
of  such  legal  evidence. 

There  is  presented  to  us  no  competent  evidence  that  the 
individuals  in  whose  favor  this  award  has  been  made  are  the 
widow  and  children  of  James  Vassilakis.  No  witness  was 
sw;om  before  the  Commission.  There  was  presented  to  the 
Commission  an  imverified  certificate  purporting  to  have  been 
signed  by  the  president  of  the  community  of  Ververato  that 
*^  Demetribs  Nicholas  Vassflakis  '*  left  as  his  wife  and  children 
the  individuals  for  whose  benefit  an  award  has  been  made 
herein,  but  the  signatm-e  of  the  president  of  the  community 
is  in  no  way  authenticated  except  by  some  individual  whose 
authority  to  do  so  is  unknown.  There  was  also  presented  a 
statement  of  the  widow  that  she  is  the  wife  of  "  James 
(Demetrius)  Vassilakis  "  and  giving  the  names  of  their  children. 
But  this  statement  is  not  verified  and  is  not  even  signed  in 
any  manner  recognized  by  the  laws  of  this  State.  There  was 
also  submitted  the  marriage  certificate  signed  by  the  priest 
who  performed  the  marriage  ceremony  and  certificates  of 
baptism  of  the  children  signed  by  the  priest  and  godparents. 
But  none  of  these  latter  certificates  are  verified  or  purport  to 
be  authenticated  in  any  manner  whatever.  The  foregoing 
documents  may  constitute  evidence  in  Greece  but  no  one  will 
contend  that  they  possess  that  dignity  in  New  York.  There 
shotild  be  no  great  difficulty  in  establishing  by  competent 
evidence  the  simple  facts  required  in  this  case;  in  fact  less 
d!£Se^fey  than  must  have  been  experienced  in  c6llectSng  th6 
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cumbersome  documents  submitted  herein.  Section  72  of  the 
act  provides  for  the  taking  of  depositkinsi  and  two  or  three 
questions  properly  directed  to  the  widow  would  doubtless 
procure  all  the  necessary  informatioiL  No  one  better  than 
she  can  tell  the  Commission  that  she  was  the  wife  of  the 
deceased  and  the  names  and  ages  of  their  children.  The 
method  of  procuring  such  evidence  is  clearly  d^ned  and 
it  is  not  unreasonable  that  the  facts  should  be  properly 
.  established. 

The  award  should  be  reversed  and  the  matter  remitted  to 
the  Commission. 

All  concur,  exc^t  John  M.  Kellogg,  P.  J.,  dissenting,  with 
an  opinion. 

John  M.  Ebllogg,  P.  J.  (dissenting): 

The  Commission,  as  the  result  of  a  clerical  error,  has  given 
the  name  of  the  employee  as  Joseph.  This  mistake  may  he 
disregarded  or  corrected  imder  sections  721  and  1317  of  the 
Code  of  Civil  Procedure.  It  does  not  call  for  the  reversal  of 
the  award  or  sending  of  the  case  back  to  the  Commission* 

I  cannot  agree  that  section  72  of  the  Workmen's  Compensa- 
tion Law  requires  that  the  evidence  of  foreig^  witnesses  be 
taken  by  deposition.  It  provides:  "The  Commission  may 
cause  depositions  of  witnesses  residing  within  or  without  the 
State  to  be  taken  in  the  manner  prescribed  by  law  for  like 
depositions  in  civil  actions  in  the  Supr^;ne  Court."  The 
section  relates  to  all  witnesses.  If  it  were  mandatory  probably 
most  of  the  awards  by  the  Commission  have  been  unauthor- 
ized, as  they  proceed  upon  the  evidence,  affidavits  and  state- 
ments received  by  the  Commission  in  open  sesaon.  The 
section  is  clearly  permissive  and  not  mandatory,  and  we  have 
so  held  in  Moran  v.  Radgers  &  Hagerty,  Inc.  (ISO  App.  Div. 
821).  Neither  can  I  agree  that  documents  cannot  be  used  by 
the  Commission  as  a  basis  of  an  award  unless  they  are  authei^ 
ticated  in  the  manner  required  by  the  Code  of  Civil  Procedure 
to  entitle  them  to  be  used  in  court  on  the  trial  of  a  com- 
mon-law action.  Section  68  of  the  Wofrkaien's  Compensation 
Law  expressly  provides  to  the  contrafy.  It  says  that  "  the 
Commission    *    *    *    shall  ^ot  be  bound  by  oommon  law  or 
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statutory  rules  of  evidence  or  by  technical  or  formal  rules  of 
procedure,  except  as  provided  by  this  chapter;  but  may  make 
such  investigation  or  inquiry  or  conduct  such  hearing  in  such 
manner  as  to  ascertain  the  substantial  rights  of  the  parties." 
By  subdivision  2  of  section  67  the  Conunission  may  make 
rules  providing  for  ''  the  nature  and  extent  of  the  proofs  and 
evidence,  and  the  method  of  taking  and  furnishing  the  same, 
to  estabhsh  the  right  to  compensation.^'  The  Commission 
in  this  case  followed  its  usual  practice.  If  the  case  must  be 
proved  by  legal  evidence,  and  the  informal  evidence  contem- 
plated by  this  section  is  only  admissible  as  to  facts  otherwise 
proved,  it  has  no  force,  because  the  award  cannot  be  questioned 
upon  the  facts  if  there  is  any  evidence  to  sustain  it,  and  if 
that  evidence  must  be  common-law  evidence,  then  it  is  useless 
to  put  in  other  evidence  merely  cumulative  as  contemplated 
by  this  section.  If  it  means  anything,  it  means  that  this 
Commission  is  to  proceed  in  an  informal  manner  and  ascertain 
the  facts  in  its  own  way,  and  that  in  so  proceeding  it  need  not 
regard  the  technical  rules  of  evidence.  The  cases  relied  upon 
in  the  prevailing  opinion  establish  that  the  unconfirmed  state- 
ments by  the  injured  party,  not  in  accord  with  the  known 
facts  of  the  case,  are  not  sufficient  to  sustain  an  award. 

Here  it  was  fully  established,  outside  of  the  depositions,  that 
the  dependents  upon  the  deceased  were  entitled  to  compensa* 
tion.  These  proceedings  are  conducted  in  an  informal  way; 
the  claimant  is  usually  without  counsel  and  it  is  evidently 
the  intent  of  the  act  that  the  proceedings  shall  be  so  simple 
and  informal  that  it  is  not  necessary  to  incur  the  expense 
of  counsel.  The  only  question  raised  here  is  that  there  is  no 
legal  e\idence  that  the  claimants  are  the  wddow  and  minor 
children  of  the  deceased.  Many  certificates  and  documents 
were  put  in  e\ddence  to  establish  those  facts,  and  if  the 
certificates  are  not  required  to  be  authenticated  as  technically 
prescribed  by  the  Code  for  admission  in  evidence  in  an  action, 
they  establish  beyond  controversy  the  needed  facts.  No 
person  can  doubt,  after  reading  them,  that  the  parties  are 
entitled  to  the  compensation.  To  refuse  to  receive  them  as 
evidence  is  sacrificing  substance  to  form  and  technicahty, 
which  the  section  we  have  referred  to  prohibits.  Appellant 
App.  Div.— Vol.  CXCIII.        53 
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employer,  in  its  report,  certifies  that  the  deceased  was  a 
married  man  and  that  it  is  informed  that  the  widow  and 
children  live  in  Greece,  leaving  only  the  identity  of  the  widow 
and  the  names  and  ages  of  the  children  to  be  established. 
The  question  of  dependency  is  not  involved.  The  power  of 
attorney  upon  which  the  claim  was  made  states  the  relationship 
and  was  executed  before  a  notary  public,  who  called  in  two 
disinterested  witnesses  who  knew  the  family;  he  also  knew  it. 
His  certificate  is  signed  by  the  witnesses  and  by  the  notary 
with  his  official  seal.  She  having  declared  her  illiteracy  did 
not  sign,  but  evidently  the  witnesses  were  used  to  take  the 
place  of  her  signature.  The  president  of  the  court  of  first 
instance  authenticated  under  his  seal  and  the  signature  of  the 
notary;  the  Governor  of  Chios,  under  his  seal,  certified  to 
the  signature  of  the  president,  and  the  Vice  Consul,  who 
apparently  was  acting  in  behalf  of  the  United  States,  certified 
to  the  signature  of  the  Governor.  A  certificate  from  the 
matriculation  book  of  the  community  of  Ververato  in  the 
Department  of  Chios,  certified  under  the  hand  and  seal  of 
the  president  of  the  commujiity,  certifies  to  the  birth  and 
death  of  the  deceased,  the  identity  of  the  widow  and  the 
names  and  ages  of  the  children.  The  certificate  is  also  certified 
by  the  pastor,  under  his  seal  of  office,  the  genuineness  of 
the  president's  signature  being  certified  by  the  prefect  imder 
his  seal  of  office.  The  affidavit  of  the  widow  is  in  due  form 
and  declares  that  she  solemnly  swears  to  its  contents,  which 
show  that  she  is  the  widow  and  the  names  and  ages  of  the 
children.  She  signs  with  a  finger  mark,  being  ilUterate,  but 
the  affidavit  is  sealed  and  dehvered  in  the  presence  of  the 
president  of  the  conmiunity  of  Ververato.  Attached  to  it 
is  the  certificate  of  the  English  Vice  Consul,  charged  with 
the  United  States  interests,  which  instead  of  saying  that  she 
swears  to  it  says  that  she  acknowledged  that  she  "  executed 
the  same."  If  this  certificate  had  said  that  she  swore  to  it 
before  him,  there  would  be  no  question  as  to  its  being  legal 
proof  as  to  the  facts  stated.  I  think  when  he  certifies  that 
she  executed  it  and  the  paper  shows  that  it  is  an  affidavit, 
that  the  inference,  before  this  Commission  at  least,  is  fairly 
admissible  that  she  swore  to  it.  The  certificates  as  to  the 
birth  of  the  widow,  the  deceased  and  their  children,  with 
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their  ages,  and  the  marriage  certificate  by  the  priest  who 
officiated,  are  shown  and  carry  conviction,  although  they 
would  not  be  admissible  in  a  court  of  justice  because  not 
technically  authenticated  as  required  by  the  Code  of  Civil 
Procedure.  They  cannot  be  fictitious.  The  Commission  is 
not  the  only  body  which  may  proceed  without  formal  evidence; 
the  various  assessing  bodies  and  various  boards  transacting 
business  of  the  utmost  importance  throughout  the  State  proceed 
upon  information  not  gained  according  to  legal  rules  but  upon 
facts  which  have  been  satisfactorily  estabUshed.  Each  case 
cited  in  the  prevailing  opinion  must  be  read  with  reference  to 
its  particular  facts.  Each  decision  is  controlling  only  on  the 
actual  point  decided.  In  Bonnano  v.  Metz  Brothers  Co.  (188 
App.  Div.  380)  it  was  necessary  to  show  that  the  parents  in 
a  foreign  country  had  been  supported  either  wholly  or  in 
part  for  the  period  of  one  year  prior  to  the  date  of  the  accident 
by  a  fifteen-year-old  boy.  We  held  that  the  facts  stated  in 
the  depositions  did  not  warrant  the  conclusion  that  they  were 
dependents.  We  commented  on  the  manner  in  which .  the 
certificates  were  authenticated  and  suggested  the  proper  way 
to  furnish  evidence,  meaning  undoubtedly  with  ref^ence  to 
such  an  extreme  case  as  we  were  considering.  The  decision 
rested  principally,  however,  upon  the  want  of  proper  allegations 
of  fact  in  the  documents.  Here  the  statements  in  the  documents 
are  absolutely  convincing  and  are  not  subject  to  criticism, 
and  none  of  the  cases  cited  compel  or  permit  us  to  affirmatively 
repeal  a  statute  or  to  treat  it  a^  of  no  force.  We  are  required 
by  all  rules  of  practice,  even  in  civil  practice,  to  disregard 
technical  errors  which  do  not  affect  the  real  merits.  The 
Commission  could  not  have  made  any  decision  other  than  the 
one  under  review.    I  favor  its  affirmance. 

Award  reversed,  and  matter  remitted  to  the  Commission. 
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Max  Gertner,  Respondent,  v.  Glens  Palls  Insurance  Com- 
pany OF  Glens  Falls,  New  York,  Appellant. 

First  Department,  November  12,  1920. 

Insurance  —  action  on  policy  oC  fire  insurance  —  when  policy  covers 
goods  stored  in  adjoining  building  —  meaning  of  words  "  exten- 
sions and  additions  "  — construction  favorable  to  insured  —  power 
of  court  to  decide  facts  where  both  parties  move  for  direction  of 
verdict. 

Wbere  in  an  action  on  a  polioy  of  fire  insuranoe  of  standard  form  on  prop- 
erty contained  in  a  specified  *'  building,  extensions  and  additions  thereto," 
it  appeared  that  the  insured  to  the  knowledge  of  the  insurer  was  engaged 
in  selling  automobile  machinery  and  accessories  and  kept  a  portion  of  the 
goods  in  a  frame  building  on  a  lot  adjoining  his  main  building  but  facing 
on  another  street,  the  only  aooess  thereto  being  through  the  main  build- 
ing and  through  a  yard  and  alley,  which  facta  were  known  to  an  inspector 
of  the  insurer  who  viewed  the  property,  it  was  proper  for  the  court  to 
rule  as  a  matter  of  law  that  the  policy  covered  the  goods  stored  in  the 
adjoining  building. 

It  is  a  well-settled  rule  that  a  fire  insurance  policy  must  be  liberally  con- 
strued in  favor  of  the  insured,  and  where  the  words  are  fairly  susceptible 
to  two  inteipretations  the  one  that  wiU  sustain  and  not  defeat  the  claim 
will  be  adopted. 

Under  the  rule  aforesaid  and  the  circumstances  of  the  case  the  words 
"extensions"  and  "additions"  required  an  interpretation  by  the  court 
most  favorable  to  the  insured. 

Moreover  as  both  parties  moved  for  the  direction  of  a  verdict  the  court 
had  power  to  decide  any  fact  that  might  be  properly  inferred  from  the 
proofs.  If  there  was  no  ambiguity  in  the  polioy  the  court  had  the  right 
to  decide  it  as  a  matter  of  law. 

Clarke,  P.  J.,  and  Smith,  J.,  dissent. 

Appeal  by  the  defendant,  Glens  Falls  Insurance  Company 
of  Glens  Falls,  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintifiF,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  17th  day  of  February,  1920, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  15th 
day  of  March,  1920,  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

William  C,  Foster,  for  the  appellant. 
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Abraham  Lipton  of  counsel  [Horowitz  &  HwrmtZj  attcmeys], 
for  the  respondent. 

Grbenbaum,  J. : 

The  action  was  brought  to  recover  a  loss  upon  a  fire  insur- 
ance policy  of  $3,000  issued  by  defendant.  The  only  question 
submitted  to  the  jury  was  the  amount  of  the  damages.  The 
court  construed  the  policy  as  a  matter  of  law  in  favor  of  the 
plaintiff  and  dhrected  a  verdict  for  the  sum  found  by  the  juiyi 
The  policy  was  a  standard  form  and  described  the  place  where 
the  property  insured  was  located  as  follows:  "All  while  con- 
tained in  {sk)  on  the  building  extensions  and  additions  thereto, 
situate  No.  1135  East  Tremont  Avenue,  N.  Y.  C."  The  sole 
question  in  the  case  is  whMher  the  policy  clearly  and  without 
ambiguity  indicated  that  the  insurance  was  limited  to  the 
frame  building  known  as  1135  East  Tremont  avenue  and  facing 
on  that  avenue,  or  whether  it  included  a  frame  structure  in 
the  rear  thereof,  within  the  meaning  of  the  words  "  extensions 
and  additions  thereto." 

The  personal  property  insured  under  the  policy  is  described 
to  be  "  automobile  machinery  and  accessories,"  followed  by 
an  enumeration  of  many  other  kinds  of  property.  The 
plaintiff  at  the  time  of  the  issuing  of  the  poUcy  as  well  as  at 
the  time  of  the  fire  was  a  dealei*  in  automobile  machinay  and 
accessories.  The  undisputed  evidence  is  that  when  the  policy 
was  issued  these  accessories  and  various  parts  of  automobile 
machinery  were  kept  both  in  the  building  fronting  on  East 
Tremont  avenue  and  in  a  bam-like  frame  building  which  was 
on  a  lot  adjoining  and  fronting  on  One  Hundred  and  Seventy- 
ninth  street.  Hie  latter  structure  had  doors  fronting  on  the 
street,  which  had  always  been  kept  closed  during  the  plain- 
tiff's occupancy,  and  the  only  access  thereto  was  through  an 
entrance  door  in  the  rear  of  the  building  which  was  reached 
by  going  through  the  Tremont  avenue  building  by  way  of  the 
yard  and  alley  between  the  rears  of  both  buildings. 

It  undisputedly  appears  that  within  a  few  days  after  the 
issuance  of  the  poticy  and  not  more  than  a  week  thereafter 
one  McGuire,  a  special  agent  of  the  defendant,  visited  the 
premises  in  question  and  saw  one  of  the  employees  of  the 
plaintiff  engaged  in  work  in  the  so-called  rear  building  on 
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One  Hundred  and  Seventy-ninth  street  which  he  reached  m  the 
maimer  just  described,  and  that  McGuire  during  his  inspection 
made  notes  in  a  book  which  he  had.  He  thus  had  ample 
opportunity  to  see  and  undoubtedly  must  have  seen  that 
plaintiff  had  automobile  accessories  and  automobile  machinery 
in  both  structures. 

The  appellant  relies  upon  certain  cases  which  hold  that  the 
word  "  additions  "  in  a  policy  refers  to  a  physical  annexation 
to  the  main  building.  It  also  relies  upon  Adane  v.  Com- 
mercial Union  Assurance  Co.,  Ltd.  (182  App.  Div.  822).  This 
case  will  presently  be  considered. 

On  the  other  hand,  we  find  many  cases  in  this  State  and  in 
other  jurisdictions  in  which  the  word  "  additions  "  in  the 
policy  has  been  held  not  necessarily  to  mean  a  structural  or 
physical  annexation  to  the  main  building,  but  one  which  may 
be  wholly  disconnected  therefrom. 

A  recent  decision  by  the  Appellate  Term  (AUerman  v. 
Home  Ins.  Co.,  112  Misc.  Rep.  445)  reviews  many  authori- 
ties which  have  considered  the  meaning  of  the  words  "  exten- 
sions and  additions  "  in  policies  of  insurance  and  held  that 
they  apply  to  buildings  separate  from  the  naain  building 
and  not  physically  attached  thereto.  The  facts  in  the  Alter- 
man  case  are  quite  analogous  to  those  here  appearing.  In 
that  case  the  poUcy  described  the  insured  premises  as  "  the 
brick  building  and  extension  thereto/'  and  the  asserted  exten- 
sion consisted  of  a  brick  building  in  the  rear  of  the  premises 
fronting  on  East  Eleventh  street,  the  distance  between  the 
rear  of  that  building  and  the  front  of  the  rear  building  being 
about  twenty-five  feet.  In  the  case  at  bar  the  distance 
between  the  two  buildings  is  about  fourteen  feet. 

In  addition  to  the  authorities  cited  in  the  AUerman  case,  we 
find  the  following  cases  which  also  support  the  learned  Appel- 
late Term's  conclusion  that  an  '^  addition  "  need  not  necessarily 
be  physically  a  part  of  the  main  building.  {Ideal  Pump  & 
Mfg.  Co.  V.  American  Central  Ins.  Co.,  152  S.  W.  Rep.  408,  409; 
167  Mo.  App.  566;  Bickford  v.  Mnalns.  Co.,  101  Maine,  124; 
63  Atl.  Rep.  552-554;  8  Am.  &  Eng.  Ann.  Cas.  92.)  In 
the  Bickford  Case  (supra)  the  tjourt  said  that  dictionary  defini- 
tions are  of  very  Uttle  value  in  construing  the  meaning  of 
^'  additions  "  in  a  fire  insurance  policy,  since  the  meaning  of 
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that  term  must  depend  largely  upon  other  words  in  the  policy 
and  must  also  be  considered  in  connection  with  the  use  and 
piurposes  contemplated  by  the  parties  to  the  contract.  . 

In  Richards  on  Insurance  (3d  ed.  p.  291)  the  learned  author 
states:  *'  If  a  building  though  physically  separate  from  the 
building  described  in  the  policy  is  connected  with  it  in  use  the 
Court  may  readily  conclude  that  it  is  covered  by  the  term 
'  additions; '  for  instance,  where  the  addition  was  four  feet  dis- 
tant from  the  main  building.  And  clearly  applicable  is  the  rule 
where  there  is  no  other  structtire  except  the  independent  build- 
ing to  answer  to  the  description  of  additions."  (Citing  Gross  v. 
MiU  M.  Ins.  Co.,  92  Wis.  656;  66  N.  W.  Rep.  712,  and  other 
cases.) 

It  is  a  well-settled  rule  of  interpretation  of  a  fire  insurance 
policy  that  it  must  be  liberally  oontrued  in  favor  of  the  insured, 
and  where  the  words  are  fairly  susceptible  of  two  interpreta- 
tions the  one  that  will  sustain  and  not  defeat  the  claim  will  be 
adopted. 

Applying  the  principles  which  have  been  quite  imiformly 
recognized,  we  find  that  at  the  time  of  the  insurance  plaintiflf 
used  both  the  building  on  East  Tremont  avenue  and  a  little 
structure  on  One  Hundred  and  Seventy-ninth  street  in  con- 
nection with  his  business;  that  customers  regularly  came  to 
the  rear  building  through  the  East  Tremont  avenue  building 
and  there  inspected  and  purchased  goods  of  the  plaintiff; 
that  within  a  few  days  after  the  insurance  policy  was  issued 
a  special  agent  of  the  company  visited  the  premises  and  saw 
the  uses  to  which  the  two  buildings  were  being  put  by  the 
plaintiff.  Notwithstanding  that  fact,  the  company  did  noth- 
ing towards  canceling  the  policy  or  demanding  any  extra 
premiums  as  it  had  the  right  to  do  and  allowed  it  to  continue 
in  force.  We  have  thus  a  situation  in  which  all  the  physical 
conditions  affecting  the  property  insured  were  known  to  both- 
parties  during  the  existence  of  the-  policy,  and,  therefore,  that 
they  must  have  intended  to  include  in  the  policy  the  mer- 
chandise contained  in  the  rear  structure  on  One  Hundred  and 
Seventy-ninth  street.  If  it  was  the  intention  of  the  insurer 
not  to  include  the  rear  building,  to  what  would  the  words 
"  extensions  and  additions  "  refer?  It  must  be  presumed 
that  the  parties  had  something  in   mind  when   those  words 
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were  used.  We  find  in  many  policies  only  one  of  the  words 
"  extensions  "  or  "  additions  "  used  as  in  the  AUerman  case 
(supra)  which  referred  to  "  extensions."  In  this  poUcy  both 
"  extensions  "  and  "  additions  "  are  mentioned. 

Notwithstanding  the  large  number  of  cases  which  have 
recognized  that  the  word  "  additions  ''  does  not  necessarily 
refer  to  a  physical  aimexation  of  an  additional  building  to  the 
main  building,  the  appellant  insists  that  this  court  has  been 
committed  to  a  different  interpretation  in  the  case  of  Acione 
V.  Commercial  Union  Assurance  Co.,  Ltd.  (supra).  An  analysis 
of  that  case  shows  that  the  facts  therein  differed  in  some  essen- 
tial features  from  those  here  appearing.  The  poUcy  covered  an 
insurance  of  $2,500  distributed  as  follows:  "  $1,500  on  stock  of 
merchandise  consisting  principally  of  syrup,  $500  on  furniture 
and  fixtures,  and  $500  on  household  furniture  located  at  324  East 
One  Hundred  and  Sixteenth  street.''  It  also  appeared  in  that 
case  tl^at  there  was  a  survey  made  by  the  company  which  was 
put  in  evidence.  That  survey  showed  that  the  insured  "  was 
a  dealer  and  manufacturer  of  extracts;  the  basement  was 
occupied  for  the  storage  of  boxes  and  an  electric  motor  for 
power;  the  first  floor  for  the  storage  of  stock,  one  press  and 
nuts  in  bags;  one-half  barrel  of  alcohol  stored  in  yard;  second 
floor,  oflBice  and  shipping  department  and  two  brands  of  bottling 
extracts;  the  third  and  fourth  floors  were  occupied  as  an 
apartment  by  the  assured."  Moreover,  the  court  there  only 
construed  the  meaning  of  the  word  ''  extension,"  since  the  word 
"  addition  "  was  not  mentioned  in  the  policy.  The  court 
stated  that  the  survey  that  was  made  indicated  that  there  was 
no  intention  to  insure  any  property  in  the  one-story  wooden 
structure  in  the  rear,  and  that  the  reference  to  the  one-half 
barrel  of  alcohol  stored  in  the  yard  emphasized  that  fact.  There 
was  nothing  in  that  case  from  which  one  might  have  inferred  that 
at  the  time  of  the  survey  or  of  the  issuance  of  the  policy  any 
of  the  property  of  the  assured  was  kept  in  the  rear  building. 
Under  such  circmnstances  the  court  held  that  the  poUcy  was 
not  ambiguous,  and  in  effect  held  that  under  the  peculiar 
facts  in  that  case  the  word  ''  extension  "  was  not  applicable 
to  a  building  forty  feet  distant  from  the  main  building. 

The  facts  before  us,  as  already  indicated,  differ  very  mate- 
rially from  those  in  the  Acione  case.    Here,  the  representative 
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of  the  company  within  a  few  days  after  the  issuance  of  the 
policy,  ostensibly  for  the  purpose  of  making  a  survey,  was 
apprised  that  the  automobile  accessories  were  in  both  build- 
ings, and  yet  nothing  was  done  to  cancel  the  policy  or  to  demand 
an  incre^ise  in  insurance  rates.  It  is  also  significant  that 
although  Mr.  McGuire  was  present  in  court  during  the  trial 
he  was  not  interrogated  as  to  what  he  saw  in  the  rear  build- 
ing, nor  as  to  any  report  which  he  madQ  to  the  company,  or 
whether  a  survey  was  filed.  He  did  not  contradict  the  plain- 
tiff's witness  as  to  the  use  of  the  building  at  the  time  he  visited 
the  premises  in  question,  nor  as  to  his  making  notes.  This 
silence  warrants  the  inference  that  the  defendant  was  fully 
aware  of  the  way  plaintiff  conducted  his  business  and  that  a 
considerable  portion  of  his  automobile  accessories  was  con- 
tained in  the  rear  building  and  that  the  surv^  if  produced 
would  have  indicated  that  both  parties  understood  that  the 
rear  building  came  within  the  terms  of  the  policy.  Under  all 
the  circmnstances  the  words  "  extensions  "  and  "  additions  '* 
required  an  iaterpretation  by  the  court  most  favorable  to  the 
insured. 

In  addition  to  what  has  been  said,  the  record  shows  that 
each  of  the  parties  after  the  evidence  was  all  in  moved  for 
the  direction  of  a  verdict.  The  court,  therefore,  had  a  right 
to  decide  any  fact  that  might  be  properly  drawn  from  the 
proofs.  If  there  was  no  ambiguity  in  the  poUcy,  the  court 
had  the  right  to  decide  it  as  a  matter  of  law.  In  my  opinion 
it  was  justified  in  deciding  in  favor  of  the  plaintiflF. 

The  judgment  and  order  should,  therefore,  be  affirmed,  with 
costs. 

DowLiNG  and  Page,  JJ.,  concur;  Clabke,  P.  J.,  and  Smith, 
J.,  dissent. 

Judgment  and  order  affirmed,  with  costs. 
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Morris  Greenhill,  Appellant,  v.  Eugene  Delano  and 
Others,  Individually  and  as  Copartners,  Doing  Business 
under  the  Firm  Name  and  Style  of  Brown  Brothers  & 
Co.,  and  Others,  Respondents,  Impleaded  with  Central 
Transportation  Company  and  Another,  Defendants. 
(Action  No.  1.) 

First  Department,  November  12,  1920. 

Carriers  —  contract  for  transportation  of  goods  to  foreign  country — 
agredment  as  to  time  when  carrier's  charges  shall  be  deemed  f uUy 
earned  —  when  answer  aUeging  that  carrier  had  right  to  unload 
goods  short  of  destination  under  terms  of  biU  of  lading  not  subject 
to  demurrer  —  remedy  where  answer  is  indefinite  and  uncertain  — 
limitation  of  action  agreed  upon  by  parties  —  when  answer  assert- 
ing agreed  limitation  not  subject  to  demurrer  —  determination  of 
reasonableness  of  limitation. 

A  provision  in  a  contract  to  transport  goods  from  New  York  to  a  foreign 
country  to  the  effect  that  the  carrier's  charges  "  shall  be  deemed  fully 
earned  and  due  and  payable  to  the  carrier  at  any  stage  before  loading*' 
is  valid. 

Where  the  plaintiff  sues  to  recover  damages  because  the  carrier,  having 
agreed  to  transport  the  goods  to  France,  unloaded  them  from  the  ship 
at  Halifax,  and  the  defendant  alleges  that  it  had  a  right  to  do  so  under 
the  terms  of  the  bill  of  lading,  but  does  not  specify  which  clauses  of  the 
bill  of  lading  justified  its  action,  the  plaintiff's  remedy  is  not  by  a 
demurrer  but  by  a  motion  to  make  said  answer  more  definite  and 
certain. 

The  parties  to  a  contract  may  agree  to  a  shorter  limitation  of  time  within 
which  an  action  thereon  may  be  brought  than  that  provided  by  statute 
if  the  agreed  limitation  is  reasonable.  Hence,  where  a  bill  of  lading  for 
the  carriage  of  goods  to  a  foreign  country  provided  that  no  suit  against 
the  carrier  should  be  maintained  unless  commenced  within  six  months 
after  delivery  of  goods  to  the  carrier,  and  that  the  lapse  of  such  period 
shall  be  deemed  a  complete  bar  to  recovery  in  any  suit  not  soon^  com- 
menced, an  answer  setting  up  that  the  plaintiff's  action  was  not  begun 
within  the  agreed  period  of  limitation  is  not  subject  to  demurrer. 

Whether  or  not  such  limitation  is  reasonable  is  a  question  of  law  and 
depends  upon  the  conditions  and  circumstances  existing  when  the  con- 
tract was  made. 

But  in  the  absence  in  a  pleading  of  any  allegations  showing  such  oonditions 
or  circumstances,  the  court  will  not  pass  upon  the  reasonableness  of  the 
agreed  limitation  upon  a  demurrer  to  the  defense,  but  will  leave  it  to  be 
determined  in  the  first  instanoe  by  the  trial  judge. 

DowLiNQ,  J.,  dissents. 
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Appeal  by  the  plaintiff,  Morris  Greenhill,  from  so  muoh 
of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
^>ecial  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  Yoric  on  ihe  19th  day  of  June,  1920,  as  overruled  on 
the  pleadings  the  demurrer  int^posed  by  the  plaintiff  to  the 
*' first"  s^arate  and  independent  defense  set  up  by  the 
answer  of  the  several  defendants  now  and  formeriy  consti* 
tuting  the  firm  of  Brown  Brothers  &  Co. 


rt  . 


Henry  M.  Stevensonj  for  the  appelant. 


Ray  Rood  Allen  of  counsel  {Bwrlvnghamy  Veeder^  Masten  & 
Feareyy  attorneys],  for  the  respondent  Brown  Brothers  &  Co. 

Greenbattm,  J.: 

The  complaint  alleges  the  making  of  a  contract  between 
plaintiff  and  defendant  Central  Transportation  Company, 
dated  August  7, 1918,  wherein  the  latter  agreed  to  transport  a 
cargo  of  celluloid  belonging  to  the  plaintiff  from  New  York  to 
Rochefort,  France,  on  board  the  steamship  Julienne  upon  the 
payment  of  freight,  subject  to  certain  specified  deductions; 
that  the  goods  were  delivered  and  loaded  on  the ''  S.  S.  JtUi* 
enne  "  prior  to  August  9,  1918,  the  day  the  steamship  sailed 
from  the  port  of  New  York;  that  payment  of  freight  specifying 
the  amount  thereof  was  duly  made  to  the  defendant  Brown 
Brothers  &  Co.,  pursuant  to  the  provisions  of  the  contract 
between  the  plaintiff  and  the  transportation  company;  that 
on  or  about  November  29,  1918,  plaintiff  was  notified  that  his 
cai^o  would  be  unloaded  at  Halifax,  and  that  between  that 
day  and  December  9,  1918,  inclusive,  the  cargo  was  unloaded 
on  a  wharf  at  Halifax  without  the  plaintiff's  consent. 
J  The  complaint  also  alleges  various  items  of  disbursements 
necessarily  incurred  or  paid  by  reason  of  the  alleged  imauthor- 
ized  unloading  at  Halifax  and  sets  forth  certain  facts  showing 
the  relations  between  the  defendant  Brown  Brothers  &  Co. 
and  Central  Transportation  Company  upon  which  plaintiff" 
bases  his  claim  that  the  defendant  Brown  Brothers  &  Co.  is 
liable  to  him  as  an  imdisclosed  principal  of  the  Central  TransK 
portation  Company  for  the  damages  sustained  by  plaintiff  by 
reason   of   the   unloading   at    Halifax.    Defendant    Brown 
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Brath^^  &  Co.  under  its  first  separate  and  independent  defense 
alleges  certain  provisions  of  the  bill  of  lading  issued  to  the  plain- 
tiff for  said  cargo  known  as  articles  5^  12, 13  and  24,  respectively, 
which  are  set  forth  in  full  followed  by  an  allegation  which 
reads:  ^'  Thirty^Second:  Upon  in^oimation  and  beUef,  the 
Julienne  was  prevented  by  one  or  more  of  the  causes  mentioned 
in  articles  12  and  13  of  said  bill  of  lading  from  carrying  said 
goods  to  destination.  No  suit  or  proceeding  was  brought 
with  respect  to  the  goods  referred  to  in  said  bill  of  lading 
within  six  months  after  deUvery  of  the  gpods  to  the  carrier  or 
to  the  Julienne.  By  reason  of  the  premises  these  defendants 
are  not  liable  for  the  matters  alleged  in  the  complaint." 

Article  5  is  a  provision  to  the  effect  that  freight  and  other 
specified  compensation  and  charges  that  might  arise  '^  shall 
be  deemed  fully  earned  and  due  and  payable  to  the  carri^  at 
any  stage  before  loading."  Such  an  agreem^it  has  been  held 
to  be  valid.  {AllanwUde  Corp.  v.  Vacuum  OH  Co.,  248  U.  S. 
377;  International  Paper  Co.  v.  The  Grade  D.  Chambers,  Id. 
887;  Standard  Varnish  Works  v.  The  Bris,  Id.  392.)    Article 

12  restricts  the  liability  of  the  carrier  for  loss  or  damage  due 
to  many  enumerated  causes  and  article  13  provides  in  effect 
for  the  assmnption  by  the  shipper  of  the  risk  and  loss  and 
damage  sustained  "  in  the  event  that  any  belligerent  govern- 
ment shall  restrain  the  ship  from  proceeding  to  or  towards  any 
port  of  delivery,"  etc.  -       ^    i—*«» '^i*^***  €l3»:3fi2; 

There  is  a  total  absence  of  any  allegation  of  fact  from  which 
one  may  glean  which  of  the  causes  set  forth  in  articles  12  and 

13  justified  the  carrier's  action  in  imloading  the  cargo  at  Halifax. 
But  as  to  that,  the  remedy  is  by  motion  to  make  definite  and 
certain  and  not  by  demurrer.  The  remaining  portion  of  the 
defense  relates  to  article  24,  which  reads  as  follows:  "  24. 
*  *  *  The  carrier  shall  not,  in  any  event,  be  liable  for 
any  claim  or  demand  arising  hereunder  or  in  respect  of  the 
goods,  unless  notice  of  the  claim  be  presented  in  writing  to  the 
carrier  within  thirty  days  after  delivery  of  the  goods  to  the 
carrier.  No  suit  or  proceeding  to  recover  for  or  upon  any 
claim  or  demand  shall  be  maintained  against  the  carrier  or 
vessel  or  owners  thereof,  unless  commenced  within  six  months 
after  delivery  of  the  goods  to  the  carrier,  and  the  lapse  of 
such  period  shall  be  deemed  a  complete  bar  to  recovery  in  any 
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such  suit  or  proceeding  not  sooner  commenced,  notwithstand- 
ing the  carrier  nciay  be  a  non-resident  or  a  foreign  corpozatiQn. 
Nothing  shall  be  deemed  a  waiver  of  the  provisions  of  this 
article  except  a  written  express  waiver  signed  by  the  carrier." 

It  may  be  fairly  argued  that  the  "  thirty  days  "  limitation 
is  a  broad,  all-embracing  provision  which  would  bar  the  shipper 
under  all  circimxstances  from  maintaining  a  suit  upon  any 
demand  or  notice  of  claim  given  after  the  lapse  of  thirty  days 
from  the  date  of  the  delivery  of  the  goods  to  the  shipper  and 
that  the  paragraph  following  containing  the  six  months' 
limitation  refers  to  a  claim,  notice  of  which  was  givai  within 
thirty  days  afta*  delivery  of  the  goods  to  the  carrier. 

By  the  32d  paragraph,  however,  the  pleader  seems  to  have 
limited  the  defense  to  plaintiff's  failure  to  bring  the  action 
within  six  months  after  the  delivery  of  the  goods  to*the  earner 
since  there  are  no  allegations  whidh  refer  to  the  thirty  days' 
limitation.  It  may  be  that  if  the  defense  relied  upon  the 
latter  limitation,  we  might  say  in  view  of  the  fact  that  the 
imloading  complained  of  took  place  more  than  three  and  a 
half  months  after  the  delivery  of  the  cargo  to  the  carriers, 
that  sudi  a  stipulation  was  unreasonable  and  xmenforcible. 
But  inasmuch  as  the  defense  relates  only  to  the  six  months' 
limitation,  a  different  question  arises*  The  parties  to  the 
contract  may  agree  upon  a  shorter  limitation  of  time  than  that 
provided  by  the  statute  provided  the  agreed  limidation  is 
reasonable.  This  question  is  considered  in  Miesouri,  Kansas 
&  Texas  Railway  v.  Harriman  (227  U.  S.  657,  672)  m  which 
the  court  said:  "  The  policy  of  statutes  of  limitation  is  to 
encourage  promptness  in  the  bringing  of  actions,  that  the 
parties  shall  not  suffer  by  loss  of  evidence  from  death  or 
disappearance  of  witnesses,  destruction  of  documents  or  failure 
of  memory.  But  there  is  nothing  in  the  pohcy  or  object  of 
such  statutes  which  forbids  the  parties  to  an  agreement  to 
provide  a  shorter  period,  i»ovided  the  time  is  not  imreasonably 
short.  That  is  a  question  of  law  for  the  determination  of  the 
court.  Such  stipulations  have  been  sustained  in  insurance 
policies.  Riddleebarger  v.  Hartford  Insurance  Co*,  7  Wall. 
886.  A  stipulation  that  an  express  company  should  not  be 
held  liable  imless  claim  was  made  within  ninety  days  after  a 
loss  was  held  good  in  Express  Company  v.  Caldwell,  21  Wall. 
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264.  Such  limitations  in  bills  of  lading  are  very  custoniary 
and  have  been  upheld  in  a  multitude  of  cases.  We  cite  a 
few:  Central  Vermont  Railroad  v.  Soper  (1st  C.  C.  A.)  69  Fed. 
Rep.  879;  Ginn  v.  Ogdmsburg  Transit  Co.  (7th  C.  C.  A.)  85 
Fed.  Rep.  985;  Cox  v.  Central  Vermont  Railroad,  170  Massa- 
chusetts, 129;  North  British,  &c.  Irhsurance  Co.  v.  Central  Ver- 
mont Railroad,  9  App.  Div.  (N.  Y.)  4,  affd.  158  N.  Y.  726. 
Before  the  Texas  and  Missouri  statutes  forbidding  such  special 
contracts,  short  lin^tations  in  bills  of  lading  were  held  to  be 
valid  and  enforceable.  McCarty  v.  OuJf  etc.,  Ry.,  79  Texas,  33; 
Thompson  v.  Chicago,  etc.,  Ry.,  22  Mo.  App.  321.  See  cases 
•to  same  effect  cited  in  6  Cyc.  p.  508.  The  provision  requiring 
suit  to  be  brought  within  ninety  days  is  not  unreasonable.'' 

The  stipulation  in  the  bill  of  lading  in  •the  Harriman  Case 
(supra)  was  as  follows:  "  No  suit  shall  be  brought  against  any 
carrier,  and  only  against  the  carrier  on  whose  line  the  injuria 
occur,  after  the  lapse  of  90  days  from  the  hapi)ening  thereof, 
any  statute  or  limitation  to  the  contrary  notwithstanding." 

The  court  held  that  the  provisions  limiting  the  time  for 
commencing  an  action  within  ninety  days  after  the  happening 
of  the  injury  or  damage  claimed  was  not  an  unreasonable  one. 
All  but  one  of  the  cases  cited  by  the  court  refer  to  a  coiftract 
where  the  limitation  agreed  upon  by  the  parties  began  from 
the  date  when  the  claim  accrued  and  not  from^he  date  when 
the  goods  were  deUvered  to  the  carrier. 

The  one  exception  is  Express  Company  v.  Caldwell  (21 
Wall.  264)  -where  a  ninety  days'  limitation  from  the  time  of 
the  deUvery  of  the  freight  to  the  company  was  prescribed  for 
the  presentation  of  claims.  The  court  there  held  that  since 
only  one  day  was  necessary  for  the  delivery  of  the  goods  by 
the  company  such  a  limitation  was  reasonable. 

Whether  or  not  the  limitation  expressed  in*the  contcact  is 
reasonable  is  a  question  of  law  and  depends  upon  the  con- 
ditions and  circuntistances  existing  when  the  contracjb  was 
made.  It  seems  to  me  that  in  the  absence  in  a  pleading  of  any 
allegations  showing  such  conditions  or  circumstances,  this 
court  should  not  pass  upon  the  question  of  reasonableness 
upon  a  demurrer  to  the  defense  but  leave  it  in  the  first  instance 
to  the  trial  justice  to  pass  upon,  after  all  the  facts  have  been 
developed  upon  the  trial. 
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The  point  made  by  the  appellants  that  the  defense  in  any 
event  is  only  available  to  the  carrier  and  not  to  the  defendant 
Brown  Brothers  &  Co.,  is  not  well  taken.  The  theory  upon 
which  the  plaintiff  seeks  to  hold  that  firm  liable  was  that  it 
was  the  undisclosed  principal  of  the  transportation  company. 
If  that  be  so,  it  follows  that  the  provisions  of  the  contract  of 
affreightment  in  the  name  of  the  transportation  company  must 
be  deemed  to  apply  to  Brown  Brothers  &  Co.  as  wdl  as  to  the 
plaintiff. 

The  order  overruling  the  demurrer  is  aflirmed,  with  ten 
dollars  costs  and  disbursements,  with  leave  to  the  plaintiff 
to  withdraw  the  demurrer  upon  payment  of  said  costs* 

Clakke,  p.  J.,  Smith  and  Page,  JJ.,  concur;  Dowling,  J., 

dissents. 

Order  aflBrmed,  with  ten  dollars  costs  and  disbiu^ements, 
with  leave  to  plaintiff  to  withdraw  demurrer  on  pajrment  of 
said  costs. 


Morris  Greenhill,  Appellant,  v.  Eugene  Delano  and 
Others,  Individually  and  as  Copartners,  Doing  Business 
under  the  Firm  Name  and  Style  of  Brown  Brothers  & 
Co.,  and  Others,  Respondents,  Impleaded  with  Central 
Transportation  Company,  Defendant.     (Action  No.  2,) 

First  Department,  November  12, 1920. 

Carriers  —  action  for  breach  of  contract  to  transport  goods  to  for- 
eign country  —  answer  stating  good  defense  —  lien  of  defendant 
on  moneys  paid  by  slUpper  for  transportation. 

Where  (Jaintiff,  suing  to  reoover  fw  the  alleged  breach  of  a  c(Hitraot  to  trans* 
port  goods  to  a  foreign  country,  seeks  to  reoover  back  moneys  paid  to  one 
of  the  defendants  to  be  paid  over  by  it  to  the  representatives  of  the 
steamer  on  which  the  plaintiff's  goods  were  shipped,  but  which  it  is  alleged 
the  payee  diverted  to  a  purpose  not  specified,  it  is  a  good  answer  to  allege 
that  the  moneys  were  in  fact  paid  over  to  the  representatives  of  the 
steams  or  were  credited  to  the  account  of  their  representatives,  and  that 
the  defendant  payee  was  entitled  to  receive  and  retain  and  had  a  lien  upon 
all  moneys  collected  for  freight  in  connection  with  transportation  on  the 
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steamer  and  was  entitled  to  hold  and  i4>ply  the  same  in  reimbursement  of 
advances  made,  and  that  the  moneys  received  from  the  plaintiff  were  so 
applied  by  the  defendant. 
DowLiNG,  J.,  dissents. 

Appeal  by  the  plaintiff,  Morris  Greenhill,  from  so  much  of 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  19th  day  of  June,  1920,  as  ov^ruled  on  the 
pleadings  the  demurrer  interposed  by  the  plaintiff  to  the 
"  first "  and  "  second ''  separate  and  independent  defenses 
set  up  by  the  answer  of  the  several  defendants  now  and  formerly 
constituting  the  firm' of  Brown  Brothers  &  Co. 

Henry  M.  Stevenson^  for  the  appellant. 

Ray  Rood  Allen  of  counsel  [Burlinghamf  Veeder,  Masten  <k 
Feareyy  attorneys],  for  the  respondent  Brown  Brothers  &  Co. 

Greenbaxtm,  J.: 

The  complaint  in  this  action  is  based  upon  the  same  state 
of  facts  as  those  alleged  in  action  No.  1,  in  which  an  appeal 
was  argued  before  us  simultaneously  with  this  appeal.'*'  The 
demurrer  in  this  case  is  also  interposed  to  the  allied  defenses 
embodied  in  the  answer  of  the  defendant  Brown  Brothers  &  Co. 
No  claim  is  made  against  the  Central  Transportation  Company 
in  this  action.  The  theory  of  the  complaint  is  that  certain 
moneys  were  paid  by  the  plaintiff  to  the  defendant  under  a  con- 
tract made  with  the  Central  Transportation  Company,  which 
defendant,  it  is  alleged,  diverted  to  a  purpose  not  specified. 
Plaintiff  seeks  to  recover  back  these  moneys  on  the  groimd 
that  they  were ''  had  and  received ''  by  Brown  Brothers  &  Co., 
which,  instead  of  being  paid  by  that  company  aa  stipulated  in 
the  contract,  to  the  representatives  of  the  steamship  on  which 
the  goods  were  shipped,  were  appropriated  to  its  own  use. 

The  first  defense  is  a  repetition  of  the  defense  the  demurrer 
to  which  we  held  was  properly  overruled  in  the  court  at  Special 
Term  in  action  No.  1. 

It  is,  therefore,  only  necessary  to  consider  the  demurrer  to 
the  second  separate  and  independent  defense,  whieh  in  effect 

•  See  Oreenhill  v.  Delano,  No.  1  (193  App.  Div.  842).—  [Rbp. 
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is  that  all  the  mouey  which  plaintiff  alleged  was  applied  to  a 
purpose  other  than  that  directed,  was  in  fact  paid  over  by  the 
defendaat  to  the  represaitatives  of  the  Bteamw*  or  was 
credited  to  the  account  of  its  representatives. 

The  defense  also  contains  an  allegation  that  the  defendants 
'^  were  entitled  to  receive  and  retain  and  had  a  lien  upon  all 
money  collected  for  freights  or  from  any  other  source  in  con- 
nection with  said  steamer  Julienne,  and  were  entitled  to  hold 
and  apply  the  same  in  reimbursement  of  the  advances  made 
by  these  defendants  to  said  owner.  All  said  moneys  so  received 
were  so  appUed  by  these  defendants.*' 

The  defense  on  its  face  seems  U>  be  sufficient  in  law  and  the 
demujrer  thereto  was  not  well  taken. 

The  order  appealed  from  is  affirmed,  with  ten  dollars,  costs 
and  disbursements,  with  leave  to  the  plaintiff  to  withdraw  the 
demurrer  upon  payment  of  said  costs. 

Clarke,  P.  J.,  Smith  and  Page,  JJ.,  concur;  Dowwng,  J., 
dissents. 

Order  affirmed,  with  ten  dollars  costs  and  dkbursem^ts, 
with  leave  to  plaintiff  to  withdraw  dCToiurrer  on  payment  of 
said  costs. 


Prey  &  Son,  Incorporated,  Appellant,  v.  E.  R.  Sherburne 
Company  and  The  National  City  Bank  of  New  York, 
Respondents. 

First  Department,  November  12,  1920. 

Bills  and  notes  —  letter  of  credit  to  secure  payment  for  goods 
purebased  —  when  buyer  caxmot  enjoin  negotiation  and  pajment 
of  drafts  upon  letter  of  credit  —  adequate  remedy  at  law. 

Whore  the  terms  of  a  contract  of  sale  required  the  buyer,  the  plaintiff,  to  fur- 
nish an  irrevocable  letter  of  credit  for  the  full  amoimt  of  the  invoice  of 
the  goods  sold,  which  letter  of  credit  was  procured  from  on©  of  the  defend- 
ants, which  therein  agreed  to  honor  all  drafts  issued  by  virtue  thereof,  tbe 
plaintiff  having  canceled  a  portion  of  the  sale  pursuant  to  an  option  oon* 
tained  in  the  contract  is  not  entitled  to  maintain  a  suit  in  equity  to  enjoin 
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the  seller,  the  other  defendant,  fl*om  drawing  or  negotiating  drafts  upon 
said  letter  of  oredit  and  to  enjoin  the  defendant  whioh  issued  the  same 
from  honoring  or  pa3ring  such  drafts  as  have  been  drawn  and  which  are 
in  the  hands  of  third  persons. 

The  defendant  bank  which  issued  the  letter  of  credit  being  in  no  way  con- 
cerned with  the  provisions  of  the  contract  existing  between  the  buyer  and 
seller  upon  whioh  the  cancellation  was  based  may  only  be  held  liable  for 
the  violation  of  the  terms  of  its  letter  of  credit. 

Moreover,  if  the  seller  violated  the  contract  of  sale,  the  plaintilf's  remedy 
is  an  action  at  law  for  damages,  and  it  has  no  right  to  come  into  a  court 
of  equity  to  enjoin  the  payment  of  drafts  drawn  by  the  seller. 

The  interests  of  innocent  parties  who  may  hold  such  drafts  upon  the  letter 
of  credit  should  not  be  made  to  suffer  by  reason  of  any  rights  which  may 
exist  between  the  parties  to  the  contract  of  sale. 

Appeal  by  the  pkuntiff,  Frey  &  Son,  Incorporated,  from 
an  order  of  the  Supreme  C!ourt,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  ^lerk  of  the  coimty  of 
New  York  on  the  22d  day  of  October,  1920,  denying  plain- 
tiff's motion  for  an  injmiction  pendente  lite. 

George  E.  BlackweU  of  counsel  [BlackweU  Bros.,  attorneys], 
for  the  appellant. 

Godfrey  Goldmark  of  counsel  [Wilbur  L.  Ball  with  him  on  the 
brief];  Rosenberg  &  Ball,  attorneys,  for  the  respondent  E.  R. 
Sherburne  Company. 

Carl  A.  Mead  of  cotmsel  [John  A.  Garver  with  him  on  the 
brief];  Shearman  &  Sterling,  attorneys,  for  the  respondent 
National  City  Bank  of  New  York. 

Greenbaxtm,  J. : 

This  action  is  brought  in  equity  by  the  plaintiff,  a  buyer  of 
Java  sugar,  permanently  to  enjoin  the  defendant  Sherburne 
Company,  the  seller,  from  drawing  or  negotiating  drafts  upon 
a  letter  of  credit  issued  by  the  National  City  Bank  to  the 
Sherburne  Company  to  secure  the  payment  of  the  purchase 
price  of  the  sugar  and  permanently  to  enjoin  the  defendant 
bank  from  honoring  or  paying  any  drafts  which  may  have 
been  drawn  and  which  now  may  be  in  the  hands  of  third 
parties. 

The  facts,  so  far  as  material  on  the  appeal,  are  that  the 
plaintiff,  a   Maryland   corporation,  entered  into   a   written 
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contract  in  New  York  with  the  defendant  Sherburne  Company, 
a  Massachusetts  corporation^  imder  which  the'plaintiff  bought 
from  that  defendant  350  tons  of  Java  sugar,  shipments  to  be 
made  from  the  Island  of  Java  by  steamer  or  steamers  to  New 
York  in  five  separate  shipments.  Payment  for  the  sugar  was 
to  be  made  in  cash  in  New  York  on  presentation  of  a  ware- 
house receipt  or  deliveiy  order  and  the  plamtrff  was  to  furnish 
an  irrevocable  letter  of  credit  for  the  full  amount  of  the  invoice. 
The  contract  also  provided  as  follows:  "  Should  any  imf ore- 
seen  cireimistances  such  as  aocid^its,  stress  of  weather,  etc., 
prevent  the  steamer  or  steamers  hereafter  declared  against  this 
contract  from  clearing  within  the  time  specified  above,  and  the 
sellers  or  their  agents  be  unable  to  supply  other  tonnage  of 
equal  character  and  capacity,  the  buyer  has  the  option  of 
cancelling  such  portion  of  this  contract,  as  has  not  cleared 
within  the  time  epecified  above  or  taking  the  sugar  for  later 
shipment  without  claiming  damages  and  their  decision  is  to 
be  given  immediately  on  advice  from  sellers  that  delay  has 
occurred." 

Carrying  out  the  terms  of  the  contract,  the  plaintiff  pro- 
cured a  letter  of  credit  from  the  defendant  National  City 
Bank,  imder  which  the  bank  authorised  the  Sherburne  Com- 
pany to  draw  on  it,  in  the  aggr^ate  sum  of  $164,640,  on  ^ght 
drafts  accompanied  by  delivery  order  or  warehouse  receipt, 
invoice  and  weigher's  certificate  covering  350  tons  of  sugar, 
shipment  of  which  was  to  be  made  in  the  quantities  and 
during  the  months  as  specified  in  the  letter  of  credit  which 
were  the  same  specifications  of  the  sugar  as  those  appearing 
in  the  contract.  The  letter  of  credit  contains  the  following 
provision:  "  We  hereby  agree  with  bona  fide  holders  that  all 
drafts  issued  by  virtue  of  this  credit  and  in  accordance  with 
the  above  stipulated  terms,  shall  meet  with  due  honor  upon 
presentation  at  our  Export  Commercial  Credit  Department 
if  drawn  and  negotiated  not  later  than  period  indicated." 

The  provision  in  which  reference  is  made  to  the  plaintiff's 
ri^t  of  cancellation  which  appears  in  the  contract  between  the 
plaintiff  and  the  defendant  was  not  embodied  in  the  letter  of 
credit. 

It  is  alleged  that  on  August  28,  1920,  the  defendant  Sherburne 
Company  notified  the  plaintiff  that  the  forty-five  tons  of  sugar 
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referred  to  in  the  contract  to  be  shipped  in  Jtdy  had  in  fact 
been  shipped  on  the  steamer  Karimoen  and  that  the  steamer 
was  expected  to  arrive  in  the  second  week  of  September;  that 
as  matter  of  fact  the  steamer  did  not  clear  from  Java  in  July 
but  that  it  did  clear  about  August  fifteenth  and  that,  therefore, 
the  plaintiff  elected  to  cancel  the  contract.  Based  up<m 
the  foregoing  alleged  facts,  the  complaint  states  that  not- 
withstanding the  exercise  of  said  option  by  the  plaintiff  as 
aforesaid  the  defendant  Sherburne  Company  threatens  to 
negotiate  or  present  for  payment  a  sight  draft  upon  the  defend- 
ant bank  for  the  purchase  price  of  the  said  f orty-^ve  tons  and 
the  defendant  National  City  Bank  threatens  to  pay  such  draft 
if  so  presented  or  negotiated."  It  is  also  alleged  that  the 
defendant  Sherburne  Company  refused  to  notify  plaintiff  Frey 
as  to  the  names  of  the  vessels  for  the  next  shipments  for  one 
hundred  tons  for  July  or  August  and  that  the  defendant 
National  City  Bank  acknowledged  the  right  of  the  defendant 
Sherburne  Company  to  negotiate  or  present  for  payment 
drafts  for  the  purchase  price  of  the  remaining  quantities  of 
merchandise  mentioned  in  the  letter  of  credit  to  be  delivered 
on  the  presentation  of  the  documents  required  by  that  letto*. 
The  contentions  of  the  defendants  are,  first,  that  according 
to  the  complaint  there  existed  two  distinct  contracts,  one 
between  plaintiff  and  the  Sherburne  Company,  being  the 
contract  of  purchase  and  sale,  and  the  other  between  the 
National  City  Bank  and  the  defendant  Sheibiime  Company 
and  the  holders  of  drafts,  drawn  in  reliance  on  the  letter  of 
credit  under  the  terms  of  which  the  defendant  bank  agreed  to 
pay  drafts  drawn  in  accordance  with  the  letter  of  cz^dit  regard- 
less of  the  terms  of  the  contract  between  the  plaintiff  and  the 
Sherburne  Company  as  to  the  right  to  cancel  the  contract 
and  which  are  not  mentioned  or  referred  to  in  the  letter  of 
credit;  second^  that  the  plaintiff  has  a  full  and  adequate 
remedy  at  law;  third,  that  no  injunction  may  issue  against 
the  bank  paying  drafts  in  the  hands  of  third  parties,  which 
were  drawn  in  accordance  with  the  terms  of  the  letter  of 
credit,  regardless  of  any  other  terms  embodied  in  the  ccmtract 
between  plaintiff  and  defendant  Sherburne  Company;  fourth^ 
that  as  matter  of  fact  there  was  no  breach  of  the  contract 
between  the  plaintiff  and  defendant  which  gave  phuntiff  the 
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right  to  cancel  it.  And,  finally^  that  the  contract  did  not 
require  the  Sherburne  Company  to  make  a  declaration  at  any 
time  as  to  the  steamer  upon  B^ch  the  various  shipments  were 
to  be  mada 

From  our  view  of  the  case  it  is  not  important  to  discqss  j 
the  rights  of  the  plaintiff  under  the  contract  vfiih  tiie  defend- 
ant Sh^bume  Company,    In  the  case  before  us  the  letter  of 
credit  was  an  irrevocable  one. 

In  the  recent  case  of  American  Steel  Co.  y.  Irving  Naiuynal 
Bank  (266  Fed.  Rep.  41)  the  court  held  that  a  letter  of  credit 
was  ''  a  complete  and  independent  contract." 

In  Bmecke  v.  HaebUr  (38  App.  Div.  344;  affd.,  166  N.  Y. 
631)  the  buyer  had  notified  the  banker  who  issued  a  letteor 
of  credit  that  the  merchandise  was  not  equal  to  sample.  Tha 
court  said:  ''  I  cannot  see  that  the  fact  that  the  beans  soot 
forward  by  Strauss  were  inferior  in  quality  to  tJbose  con-* 
tracted  for  at  all  affects  the  question  of  the  defendants'  lia- 
bility for  moneys  paid  by  the  plaintiffs  in  dischaise  of  an 
obligation  assumed  by  them  at  the  defendants'  request. 
The  kind  or  quality  of  the  beans  to  be  shipped  by  Strauss 
was  not  defined  in  the  defendants'  letter  asking  for  a  credit, 
and  no  duty  devolved  upon  the  plaintiffs  to  ascertainy  before 
accepting,  whether  the  goods  shipped  corresponded  in  quality 
with  the  goods  ordered." 

In  Matter  of  Agra  and  MastermmCs  Bank  (L.  R.  [1867]  Ch. 
App.  391)  it  was  held  that  holders  in  good  faith  of  (kafts  upon 
a  letter  of  credit  were  entitled  to  the  absolute  benefit  of  its 
terms  and  are  not  concerned  with  differences  existing  between 
the  parties  to  the  contract  out  of  which  the  letter  of  credit 
was  issued. 

It  is  equally  clear  here  that  the  bank  issuiqg  tbjs  letter  of  \ 
credit  is  in   no  way  conoeraed   with  any  eontmct  existing  \ 
between  the  buyer  and  seller.    The  bank  may  only  be  held  liable  » 
in  case  of  a  violation  of  any  of  the  terms  of  the  letter  of  credit. 
It  would   thus  follow   that    if    the    bank   paid    any  drafts 
violative  of  the  terms  of  the  letter,  the  buyer  would  have 
recourse  to  the  bank  in  an  action  for  damages  for  the  breach 
of  its  contract.     Similarly,  if  the  defendant  Sherburne  Com- 
pany violated  its  contract  with  the  plaintiff,  the  latter  has  a 
remedy  in  an  action  at  law  for  damages  against  the  defendant. 
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It  is  not  alleged  in  the  complaint  that  the  National  City  Bank 
is  in  financial  difficulties.  Nor  is  it  alleged  that  the  Sher- 
burne Company  is  not  financially  able  to  respond  to  damages. 
Our  attention  has  been  called  to  Higgins  v.  Steinhardter  (106 
Misc.  Rep.  168).  We  are  of  opinion  that  the  facts  appearing 
in  the  opinion  of  that  case  did  not  warrant  the  granting  of  an 
injunction.  Interests  of  innocent  parties  who  may  hold  drafts 
upon  the  letter  of  credit  should  not  be  made  to  suflFer  by  reason 
of  rights  that  may  exist  between  the  parties  to  the  contract 
of  sale  in  reference  to  which  the  letter  of  credit  was  issued. 
It  would  be  a  calamity  to  the  business  world  if  for  every  breach 
,  of  a  contract  between  buyer  and  seller  a  party  may  come  into 
a  court  of  equity  and  enjoin  payment  on  drafts  drawn  upon 
a  letter  of  credit  issued  by  a  bank  which  owed  no  duty  to  the 
buyer  in  respect  of  the  breach.  The  parties  should  be  remitted 
upon  their  claims  for  damages  to  an  action  at  law. 

We  think  the  order  should  be  aflSrmed,  with  ten  dollars 
costs  and  disbursements. 

Clarke,  P.  J.,  Lauqhlin,  Dowung  and  Mebbell,  JJ., 
concur. 

Order  aflSrmed^  with  ten  dollars  costs  and  disbursements. 


Isidore  Klatzko,  Respondent,  v.  Olga  Golodetz,  Defend- 
ant, Impleaded  with  Bengol  Trading  Co.,  Inc.,  Appellant. 

First  Departmeat,  November  5, 1920. 

Injunction  —  suit  by  Judgment  creditor  on  Judgment  obtained  in 
City  Court  of  New  York  —  complaint  must  allege  facts  showing 
Jurisdiction  of  said  court  —  injunction  order  must  state  grounds 
upon  which  it  is  granted. 

The  City  Court  of  the  City  of  New  York  i«  not  a  oourt  of  general  jurisdio- 
tion  and  its  jurisdiction  to  enter  judgment  will  not  be  presumed.  Henoe 
an  injunction  pendente  lite  should  not  be  granted  in  a  suit  by  a  judgment 
oreditor  who  obtained  judgment  in  the  said  City  Court,  where  the  com- 
plaint on  which  the  injunction  is  sought  does  not  allege  facts  showing  the 
jurisdiction  of  the  court. 

Moreover,  an  injunction  order  must  recite  the  grounds  upon  which  it  is 
granted  as  required  by  section  010  of  the  Code  ot  Civil  Procedure. 
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Appeal  by  the  defendaat^  Bengol  Trading  Co.,  Inc.,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  12th  day  of  May,  1920,  granting  plaintiflf's 
motion  for  an  injunction  pendente  lite  and  appointing  a  receiver 
of  certain  money,  the  property  of  defendant  Olga  Golodetz, 
which  was  in  the  possession  of  the  defendant  Bengol  Trading 
Co.,  Inc. 

Lester  M.  Rosenbloom  of  counsel  [Komblueh  <fc  HvMer, 
attorneys],  for  the  appellant. 

William  Feiriberg  of  counsel  [Feinherg  &  Feinberg,  attorneys], 
for  the  respondent. 

Greenbaum,  J. : 

The  action  is  brought  by  the  assignee  of  the  judgment 
creditor  of  the  defendant  Golodetz  to  recover  from  the  defend- 
ant corporation,  Bengol  Trading  Co.,  Inc.,  moneys  alleged  to 
belong  to  the  judgment  debtor  and  claimed  to  be  held  for  her 
by  the  defendant  corporation.  The  foundation  of  the  action, 
therefore,  depends  upon  the  existence  of  a  valid  judgment, 
which  the  complaint  alleges  was  entered  in  the  City  Court  of 
the  City  of  New  York. 

The  appellant  moved  to  vacate  the  injunction  upon  the 
ground  that  the  papers  upon  which  it  was  granted  are  defective 
and  notably  in  that  the  C(Hnplaint  fails  to  all^e  that  the  City 
Court  of  the  City  of  New  Yoric  had  jurisdiction  of  either  the 
person  of  the  defendant  in  that  action  or  the  subject-matter 
thereof. 

Appellant's  point  is  well  taken*  The  City  Court  is  a  court 
not  of  general  jtuisdiction,  and,  hence,  jurisdiction  to  enter 
the  judgment  will  not  be  presumed,  but  must  be  alleged  as  a 
fact.  This  has  been  held  in  many  cases.  {Oilbert  v.  York, 
111  N.  Y.  544;  Werbelovsky  v.  Michael,  106  App.  Div.  138; 
Frees  v.  Blyth,  99  id.  541.) 

Another  serious  defect  in  the  injunction  order  is  that  it 
fails  to  recite  the  groimds  upon  which  it  was  granted  as  required 
by  section  610  of  the  Code  of  Civil  Procedure. 

The  order  is  reversed,  with  ten  dollars  costs  and  disburse- 
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mentSy  and  the  motion  for  an  injunc^on  denied,  with  leave, 
however,  to  renew  upon  proper  papers  and  upon  payment  of 
costs. 

Clabk£,  ?•  J.,  DowiiiNG,  Smith  and  Page,  JJ.,  concur. 

Order  reversed,  with  ten  dollars .  costs  and  disbursements, 
and  motion  for  injimction  denied,  with  leave  to  plaintiff  to 
renew  upon  proper  papers  and  on  payment  of  said  costs. 


GfiORGE  G.  McCaskby,  Respondent,  v.  Cumbbhland  Glass 
Manufacturing  Company,  Appellant. 

First  Department,  November  5,  1920. 

Blaster  eind  servant  —  eontraet  of  empluyment  upon  oommiasion 
basis — right  of  employee  to  terminate  employment  when  no  term 
thereof  agreed  upon  -*  extent  of  employee's  riffht  to  conunissions 
—  act  of  employer  not  constituting  anticipatory  breach. 

Where  the  plaintiff  was  employed  upon  a  eozimissioa  basts  and  entitled  to 
receive  a  peroentage  on  all  goods  shipped  by  his  employer  upon  ordos 
obtained  by  hloa,  commissions  to  be  paid  monthly  after  shipment,  and 
there  was  no  term  of  employment  agreed  upon,  the  plaintiff  having  volun- 
tarily left  the  defendant's  employ  is  entitled  to  commissions  on  ship- 
ments made  by  his  employer  after  the  termination  of  the  employment. 
This  becaose  the  termination  of  the  employment  by  the  plaintiff  was 
lawful  as  no  term  had  been  agreed  upon. 

But  the  fact  that  the  employer  stiated  that  he  would  not  reoognize  any 
claim  of  the  plaintiff  after  leaving  his  employment  did  not  entitle  the 
plaintiff  to  recover  ins'an'cr  commissions  upon  orders  obtained  by  him 
which  were  not  yet  shipped  on  the  theory  that  the  defendant's  action 
constituted  an  anticipatory  breaoh. 

Under  the  <*.ircumstaaces  aforesaid,  the  plaintiff  is  only  entitled  to  rooover 
commissions  actually  earned  and  payable  up  to  the  date  of  the  ecnn- 
mencement  of  the  action.  But  this  does  not  deprive  plaintiff  of  his 
right  to  recover  in  anotbeir  action  commissions  upon  subsequent 
shipments. 

Appeal  by  the  defendant,  Cumberland  Qiaas  Manufactm*- 
ing  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plainti£t,  entered  in  the  office  of  the  clerk  (tf  the  county 
of  New  Yoik  on  the  30th  day  of  Ootohar,  1919,i  upon  the  verdict 
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of'  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  11th  day  of  November,  1919,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Frank  E.  Loughran,  for  the  appellant. 

Ira  Skutch  of  counsel  [Feiner  &  Maass,  attorneys],  for  the 
respondent. 

Greenbaum,  J. : 

This  is  an  appeal  from  a  judgment  of  $2,634.20  in  favor  of 
the  plaintiff,  entered  upon  a  verdict  of  a  jury.  Plaintiff  was 
a  salesman  for  the  defendant  from  1912  to  1916.  From  and 
after  October,  1915,  plaintiff  worked  upon  a  commission  basis 
under  an  agreement  that  he  was  to  receive  three  per  cent  on 
all  goods  shipped  upon  his  orders,  commissions  to  be  paid 
monthly  after  shipment.  There  was  no  term  of  employment 
agreed  .upon  between  the  parties. 

On  November  30,  1916,  plaintiff  left  defendant's  employ, 
as  he  had  a  right  to  do.  Defendant  thereupon  notified  plain- 
tiff that  he  would  not  be  paid  for  goods  which  had  been  sold 
by  him  and  which  would  be  shipped  after  that  date.  On  the 
former  trial  plaintiff's  complaint  was  dismissed  on  the  ground 
that  he  had  willfully  breached  his  contract  in  diverting  cus- 
tomers from  the  defendant  to  a  business  competitor.  On 
appeal  the  dismissal  was  reversed  {McCaskey  v.  Cumberland 
Glass  Manufacturing  Co.,  188  App.  Div.  288)  on  the  groimd 
that  the  question  of  willful  breach  was  a  matter  which  should 
have  been  left  to  the  jury. 

This  appeal  arises  from  a  second  trial  of  the  action,  the  ver- 
dict being  for  the  full  amoimt  claimed.  During  the  trial  there 
seems  to  have  been  some  difficulty  in  determining  whether 
this  action  was  brought  upon  a  contract  fully  performed  by  the 
plaintiff  or  one  for  breach  of  contract  on  the  part  of  the  defend- 
ant. Reading  the  complaint  we  find  that  this  is  clearly  an 
action  upon  contract  which  the  plaintiff  had  fully  performed. 
The  jury  found  that  as  matter  of  fact  there  had  been  no  willful 
breach  of  the  contract  on  the  part  of  plaintiff  in  diverting 
orders  to  a  rival  concern.  The  only  questions  that  remain 
are,  first,  whether  plaintiff  was  entitled  to  the  payment  of 
commissions  on  shipments  made  by  defendant  under  plaintiff's 
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orders  after  November  30,  1916,  the  date  when  plamtifiF's 
employment  had  teiminated,  and  secondly y  if  plamtiff  was 
ultimately  entitled  to  payment  of  such  commissions,  whether 
plaintiff's  recovery  in  this  action  was  limited  to  commissions 
upon  shipments  which  had  been  made  up  to  the  time  when 
this  action  was  commenced. 

The  contention  of  the  defendant  that  plaintiff  was  not 
entitled  to  commissions  on  shipments  made  after  plaintiff 
left  defendant's  employ  is  untenable.  The  plaintiff  was 
within  his  rights  to  leave  the  defendant's  employ  when  he  did. 
In  the  absence  of  any  agreement  to  the  contrary  plaintiff 
became  entitled  to  his  commissions  upon  all  orders  obtained 
by  him  and  accepted  by  the  defendant  and  upon  which  ship- 
ments were  made  after  plaintiff  left  defendant's  employ. 

Plaintiff's  argimient,  that  the  defendant's  statement  that 
it  would  not  recognize  any  claim  of  the  plaintiff  after  his  leav- 
ing its  employment,  entitled  him  instanter  to  recover  com- 
missions upon  all  orders  upon  which  he  had  not  yet  been  paid, 
upon  the  theory  that  such  conduct  on  defendant's  part  con- 
stituted an  anticipatory  breach  of  the  contract  on  its  part, 
is  not  convincing. 

The  doctrine  of  anticipatory  breach  does  not  apply  to  such 
a  case  as  this.  This  seems  to  be  settled  by  the  authorities, 
notably  KeUy  v.  Security  Mutual  Life  Ins,  Co.  (186  N.  Y.  16). 
The  opinion  in  that  case  states  that  ''  the  rule  that  renimcia- 
tion  of  a  continuous  executory  contract  by  one  party  before 
the  day  of  performance  gives  the  other  party  the  right  to  sue 
at  once  for  damages,  is  usually  applied  only  to  contracts  of 
a  special  character,  even  in  the  jurisdictions  where  it  obtains 
at  all.  It  is  not  generally  applied  to  contracts  for  the  payment 
of  money  at  a  future  time  and  in  some  States  the  principle 
is  not  recognized  in  any  way  whatever."  (Citing  numerous 
authorities.) 

In  the  instant  case  plaintiff  having  fully  performed,  he 
ultimately  became  entitled  to  be  paid  definite  sums  of  money 
based  upon  the  shipments  made  during  a  given  month.  To 
adopt  the  language  in  the  Kelly  Case  (supra)  at  page  16,  "  an 
attempt  to  repudiate  such  a  contract  does  not  make  it  due." 
It  follows  that  under  the  terms  of  the  agreement  the  plaintiff 
is  entitled  to  recover  in  this  action  only  for  commissions 
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actually  earned  and  payable  up  to  the  date  of  the  commence- 
ment of  the  action.  This  would  not  deprive  plaintiff  of  the 
right  to  recover  for  commissions  upon  shipments  that  were 
made  after  the  conamencement  of  the  action  and  indeed  the 
adjudication  in  this  case  would  be  conclusive  upon  the  defend- 
ant in  respect  of  plaintiff's  right  to  payment  of  such  commis- 
sions. It  is  conceded  in  the  record  that  shipments  upon  plain- 
tiff's orders  up  to  the  time  of  the  commencement  of  the  action 
amotmted  to  $33,428.40  upon  which  the  commissions  would 
be  $1,002.85.  It  is  also  conceded  that  shipments  made 
subsequent  to  the  action  amounted  to  $32,291.55  but  as  to 
these  shipments  plaintiff  may  not  recover  in  this  action. 

It  follows  that  the  judgment  must  be  modified  reducing 
same  to  the  siun  of  $1,002.85,  together  with  interest  thereon 
and  costs,  and  as  modified  the  judgment  and  order  appealed 
from  are  affirmed,  without  costs  in  this  court. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Smith,  JJ.,  concur. 

Judgment  modified  by  reducing  same  to  the  sum  of  $1,002.85| 
together  with  interest  thereon  and  costs,  and  as  so  modified 
the  judgment  and  order  appealed  from  are  aflfirmed,  without 
costs  in  this  court.    Settle  order  on  notice. 


Kurt  Heyman,  Appellant,  v.  Hagop  Kevorkian  and  Kevor- 
kian, Inc.,  Respondents. 

Kevorkian,  Inc.,  Respondent,  v.  Kurt  Heyman,  Appellant. 

First  Department,  November  12,  1920. 

Liens  —  loan  of  money  to  corporation  —  lender  not  entitled  to  lien 
—  Personal  Property  Law,  section  46,  construed  —  injunction 
restraining  lender  from  posting  notices  of  lien  and  restraining 
borrower  from  interfering  with  such  notices. 

The  manager  of  a  oorpoTatlon  who  loans  money  to  it  evid^aoed  by  a 
promissory  note  which  was  agreed  to  be  a  *'  first  lien  on  the  entire  assets 
of  the  corporation  "  does  not  have  a  lien  under  section  45  of  the  Personal 
Property  Law  relating  to  notices  of  liens  upon  merchandise  or  the  proceeds 
thereof  to  secure  loans  or  advances. 

Section  45  of  the  Personal  Property  Law  is  limited  to  merchandise  and  is  an 
extension  of  the  statute  relating  to  liens  in  favor  of  factors  and  others  who 
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may  enter  into  agreements  to  make  loans  or  advanoes  on  merchandise  or 
the  proceeds  thereof,  whether  the  merchandise  to  be  covered  by  the  lien 
is  or  is  not  in  existence  at  the  time  of  the  creation  of  the  lien. 
Hence,  a  motion  by  the  borrower  to  restrain  the  lender  from  posting  notices 
of  a  lien  claimed  under  section  45  of  the  Personal  Property  Law  was 
properly  granted,  and  a  motion  by  the  lender  to  enjoin  the  borrower  from 
interfering  with  such  notices  was  properly  denied. 

Appeal  by  the  plaintiff,  Kurt  Heyman,  in  the  first  entitled 
action,  from  an  order  of  the  Supreme  C!ourt,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  22d  day  of  September,  1920, 
denying  plaintiff's  motion  to  continue  an  injimction  pendente 
lite,  and  vacating,  dissolving  and  annulling  the  t^nporary 
injunction  heretofore  granted. 

Appe£^l  by  the  defendant,  Kurt  Heyman,  in  the  second 
entitled  action,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clprk  of  the  county  of  New  York  on  the  22d  day  of  September, 
1920,  granting  plaintiff's  motion  to  continue  an  injunction 
pendente  lite  and  awarding  plaintiff  an  injimction  and  other  relief. 

Hugh  M.  Hewson  of  counsel  [Hewson  &  Durkin,  attorneys], 
for  the  appellant. 

Edward  B.  Levy  of  counsel  [Monroe  J.  Cahn  with  him  on  the 
brief],  for  the  respondents. 

Greenbaum,  J.: 

These  are  appeals  from  orders  in  two  separate  actions 
between  the  same  parties  involving  the  same  subject-matter, 
one  of  which  denied  injunctive  relief  to  the  plaintiff  in  that 
action  and  the  other  granted  an  injunction  pendente  lite  to 
the  plaintiff  who  was  the  defendant  in  the  other  action. 

In  the  latter  action,  Kevorkian,  Inc.,  seeks  to  restrain 
Heyman  from  posting  notices  of  a  lien  claimed  under  section  45 
of  the  Personal  Property  Law  (as  added  by  Laws  of  1911, 
chap.  326),  and  in  the  other  action  Heyman  seeks  to  enjoin 
Kevorkian  from  removing  such  notices  which  Heyman  had 
posted  on  the  premises  of  Kevorkian,  Inc.  Both  appeals  may 
be  considered  together. 

The  facts  are  comparatively  simple.    Heyman  was  by  an 
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agreement  set  forth  in  Exhibit  "  A/'  annexed  to  the  plaintiff 
Heyman's  complaint^  engaged  as  assistant  manager  of  the 
Kevorkian  Corporation, 

Paragraph  IV  of  the  agreement  reads  as  follows:  "  Kurt 
Heyman  hereby  agrees  to  lend  the  corporation  the  sum  of 
Twenty-five  thousand  ($25,000)  dollars  on  or  before  October 
15th,  1919,  said  obligation  to  be  evidenced  by  a  promissory 
note  duly  executed  by  the  officers  of  Lhe  corporation,  said  note 
is  to  run  until  January  10th,  1921,  and  is  to  bear  interest  at 
6%  per  anmmi  and  is  to  be  a  first  lien  on  the  entire  assets  of 
the  corporation." 

The  note  was  duly  made  and  delivered  to  Heyman  on 
November  7,  1919. 

Heyman  remained  in  the  employ  of  Kevorkian,  Inc.,  imtil 
June  2,  1920.  During  the  time  of  his  employment  there  had 
been  no  posting  of  notices  of  Heyman's  lien,  nor  any  reference 
made  to  such  a  procedure  by  either  of  the  parties.  On  July  27, 
1920,  Heyman  filed  notice  of  his  lien  in  the  manner  prescribed 
in  section  45  of  the  Personal  Property  Law  and  wont  upon 
the  premises  of  Kevorkian,  Inc.,  and  posted  notices,  in  the 
nature  of  signs  annoimcing  his  lien,  without  the  consent  of 
the  Kevorkian  Company  and  which  notices  the  latter  caused 
to  be  removed.  Thereupon  Heyman  secured  a  temporary 
injunction  restraining  the  company  from  interfering  with  these 
posted  notices,  or  signs. 

H^man  bases  his  right  to  a  ncxandatory  injunction  upon 
the  ground  that  he  had  a  Uen  under  section  45  of  the  Personal 
Property  Law  which  entitled  him  to  put  up  signs  containing 
the  notices  therein  described. 

A  reading  of  section  45  of  the  Personal  Property  Law 
clearly  shows  that  appellant  had  no  lien  thereunder.  Section 
45  is  limited  to  merchandise  and  is  an  extension  of  the  Lien 
Law  in  favor  of  factors  and  others  who  may  enter  into  agree- 
ments to  make  loans  or  advances  on  merchandise  or  the  pro- 
ceeds thereof,  whether  the  merchandise  to  be  covered  by  the 
lien  is  or  is  not  in  existence  at  the  time  of  the  creation  of  the 
Uen.  The  agreement  between  Hesonan  and  Kevorkian  did 
not  refer  to  the  lien  as  made  upon  the  security  of  merchandise, 
and  it  gives  no  indication  that  the  parties  intended  that 
Heyman  should  have  a  lien  under  section  45  of  the  Personal 
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Property  Law.  It  merely  states  that  the  obligation  is  to  be  a 
*^  first  lien  on  the  entire  assets  "  of  the  defendant,  which  doubt- 
less included  merchandise  as  a  part  of  the  assets.  Precisely 
what  was  meant  by  a  "  first  lien  upon  the  entire  assets  "  we 
are  not  now  called  upon  to  decide. 

Heyman's  motion  for  injunction  was  properly  denied  and 
Kevorkian's  motion  was  properly  granted.  Each  of  the 
orders  appealed  from  is  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Clarke,  P,  J.,  Dowlinq,  Smith  and  Page,  JJ.,  concur. 

In  each  case:  Order  affirmed,  with  ten  dollars  costs  and 
disbursements. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Matilda  Kade,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
Claimed  to  Be  Due  Jessie  Kade,  Deceased,  v.  The  Green- 
hut  Company,  Inc.,  Employer,  and  Zurich  General 
Accident  and  Liability  Insurance  Company,  Insurance 
Carrier,  Appellants. 

Third  Department,  November  l6,  1920. 

Workmen.'8  Compensation  Law  —  injury  to  saleswoman  by  faU, 
bruising  back  and  right  side  —  subsequent  disability  from  infected 
iddney — •evidence  not  establishing  that  accident  was  proripiate 
cause  of  diaabUity  —  claim  dismissed. 

A  saleswoman  while  working  in  a  hardware  department  fell,  after  statuning 
herself  by  lifting,  bruising  her  back  and  right  side.  Her  subsequent  dis- 
ability resulted  from  an  infection  of  the  right  kidney.  There  was  evidence 
that  the  infection  was  caused  by  the  introduction  of  a  pessary  a  month 
after  the  accident. 

Held,  on  all  the  evidence,  that  the  accident  was  not  the  proximate  cause  of 
the  injury,  and  that,  therefore,  the  award  should  be  reversed  and  the 
claim  dismissed. 

John  M.  Ksllogg,  P.  J.,  and  H.  T.  KsiiLoao,  J.»  dissent. 

Appeal  by  the  defendants,  The  Greenhut  Company,  Inc., 
and  another,  from  an  award  and  order  of  the  State  Industrial 
Commission,  entered  in  the  said  Commission's  New  York 
office  at  230  Fifth  avenue,  on  the  27th  day  of  June,  1919, 
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modifying  an  award  of  the  said  Commission  dated  the  23d 
day  of  April,  1919. 

Philip  J.  (yBrien  [John  N.  Carlisle  of  coimsel],  for  the 
appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J.: 

The  State  Industrial  Commission  has  mB.de  an  award  to  the 
administratrix  of  Jessie  Kade,  deceased,  for  compensation  for 
disability,  not  death  benefits,  from  December  29,  1917,  to 
May  7,  1919,  the  date  of  her  death.  Whether  it  is  proposed, 
after  the  payment  of  this  compensation,  to  continue  the  punish- 
ment after  death  and  compel  the  insurance  carrier  to  pay  death 
benefits,  does  not  appear,  though  almost  anything  seems  possible. 

The  claimant  in  this  case  is  the  administratrix  of  Jessie 
Kade,  deceased,  though  for  the  purpose  of  convenience  in 
discussion  we  will  refer  to  the  decedent  as  the  claimant,  and 
treat  the  case  as  though  she  had  survived  and  was  here  claim- 
ing the  compensation. 

The  claimant,  Jessie*  Kade,  was  employed  by  the  Greenhut 
Company  in  New  York,  on  the  18th  day  of  July,  1917,  as  a 
saleswoman  in  the  hardware  department.  On  that  date  a 
stock  of  hardware  was  to  be  placed  on  the  shelves.  A  part  of 
the  invoice  consisted  of  galvanized  tubs  wired  together  in 
packages  of  six.  Claimant  removed  the  wires  and  found  that 
the  tubs  stuck  together,  and  being  imable  to  separate  them 
she  picked  up  the  package  and  in  doing  so  she  says  that  she 
"  felt  something  snap  inside  of  me,  and  I  fell  backward; 
theii  I  fell  against  the  tubs  and  I  got  weak  and  I  fainted  and 
when  I  came  to  I  was  on  the  floor,"  She  further  says  that 
she  struck  her  back  and  side  against  the  wash  tubs;  that  she 
subsequently  went  to  the  toilet  room,  where  in  passing  water 
she  bled;  that  there  was  blood  in  the  basin  in  the  toilet,  and 
she  makes  it  sufficiently  clear  that  this  blood  was  not  of  men- 
strual origin;  so  that  it  may  be  assumed  for  the  purposes  of 
this  discussion  that  there  was  an  accident  on  the  18th  day  of 
Jidy,  1917,  happening  in  the  course  of  the  regular  employment, 
and  that  the  injury  sustained  was  in  the  back  and  side  in  the 
region  of  the  left  kidney,  and  tliat  this  injury  was  sufficient 

Digitized  by  VjOOQIC 


864  Kadb  V,  Greenhut  Co.,  In^c. 


Third  Department,  November,  1920.  [Vol.  193. 


to  produce  some  flow  of  blood,  although  from  the  description 
given  it  is  fair  to  presume  this  was  not  a  large  flow.  The 
claimant  testifies  that  the  accident  happened  at  about  half- 
past  ten  in  the  morning;  that  she  staiyed  in  the  sick  room  imtil 
lunch  time;  that  she  went  out  to  lunch,  returning  to  the  sick 
room,  where  she  stayed  imtil  four  o'clock,  when  she  went  back 
to  her  work.  While  the  claimant  says  she  frequently  went 
back  to  the  sick  room  for  rests,  that  she  suffered  pain  in  her 
side,  etc.,  the  evidence  shows  that  she  continued  in  the  employ- 
ment up  to  the  middle  of  December,  1917,  being  attended  by 
Dr.  Eichberg,  the  store  physician,  who  says  the  claimant  told 
him  she  had  been  hfting  something  heavy  and  that  she  had 
strained  some  of  the  muscles  of  her  right  abdomen;  and  the 
claimant  testifies  that  "  the  doctor  strapped  my  abdomen  with 
adhesive  plaster,''  and  that  this  treatment  was  continued  up 
to  the  time  that  she  was  sent  to  one  Dr.  Tompkins,  a  female 
physician,  for  an  examination  which  she  refused  to  male  doc- 
tors. Dr.  Eichberg,  after  testifying  to  sending  the  claimant 
to  Dr.  Tompkins,  and  that  her  diagnosis  was  ''  tipped  uterus 
and  right  kidney  was  dropped,"  said  that  he  foimd  no  causal 
relation  between  the  injury  and  the  subsequent  condition 
developed  at  an  operation,  which  was  the  conceded  cause  of 
the  disabiUty. 

Dr.  Tompkins  testified  to  making  an  examination  of  the 
claimant  and  that  she  found  a  displaced  uterus.  TTiis  examina- 
tion occurred  on  the  twenty-first  day  of  September,  about  two 
months  after  the  accident,  and  the  doctor  was  unable  to  say 
whether  the  tipped  uterus  and  the  dropping  of  the  right  kidney, 
which  she  also  found,  were  due  to  the  accident;  she  testified 
that  they  might  have  been,  and  also  that  a  woman  standing  on 
her  feet  a  great  deal,  as  in  the  case  of  the  claimant,  might 
develop  these  troubles  independently  of  the  accident;  that  this 
was  quite  common.  Answering  a  hjrpothetical  question,  based 
on  the  conditions  shown  after  the  operation  for  the  removal  of 
the  diseased  left  kidney,  Dr.  Tompkins  testified  that  she  did  not 
think  it  would  be  possible  that  there  could  be  any  connection 
between  the  accident  and  the  disease  of  the  kidney.  CJom- 
missioner  Archer  asked  at  this  point,  ''  If  there  were  a  pre- 
existing kidney  legion,  would  an  accident  such  as  described 
cause  an  acute  exacerbation  of  the  condition?  "    To  this  Dr. 
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Tompkins  answered,  "  PoBsibly,  but  it  would  be  necessary  to 
have  germs  in  the  kidney  to  have  pus  there,  and  an  accident 
causing  a  dropping  of  the  kidney  could  not  put  germs  in  the 
kidney."  Dr.  Eichberg  agreed  in  this  proposition,  and  Dr. 
Tompkins  testified  in  answer  to  the  Commissioner  that  there 
need  have  been  no  disability  from  the  accident  itself;  that  there 
would  have  to  be  a  little  treatment  for  two  years;  one  visit  a 
month  for  two  years  to  cure  her  condition  which  she  found  on 
ner  examination. 

The  claimant's  family  physician  was  called  and  testified  that 
he  had  treated  the  claimant  for  a  slight  difficulty  some  time 
previous  to  the  accident;  that  he  was  again  consulted  about 
the  middle  of  December,  1917,  and  up  to  the  time  that  he  sent 
her  to  St.  Francis  Hospital,  where  the  operation  for  the  diseased 
kidney  took  place.  He  said  that  when  she  came  to  him  in 
December  the  claimant  gave  him  a  history  of  an  exposure  to  a 
rain  storm;  that  he  examined  her  and  thought  she  was  suffering^ 
from  grippe-plQ\irisy;  that  he  treated  her  for  that  a  few  days,* 
and,  getting  no  results,  became  suspicious  of  his  diagnosis; 
that  he  insisted  upon  a  vaginal  examination,  which  was 
refused.  He  says  the  claimant  at  that  time  informed  him  that 
she  had  been  to  Dr.  Tompkins,  and  that  Dr.  Tompkins  had 
inserted  a  pessary.  The  family  doctor  then  says  that  he  made  a 
urine  examination,  and  after  watching  her  for  a  few  days  sent 
her  to  St.  Francis  Hospital,  where  an  examination  revealed  a 
pus  kidney,  for  which  an  operation  was  performed,  demon- 
strating the  accuracy  of  the  diagnosis.  This  doctor  was  asked 
if  he  found  any  causal  relation  between  the  accident  and  the 
condition  which  was  demonstrated  by  the  operation,  and  he 
practically  confirms  the  two  previous  doctors,  by  introducing 
a  theory  as  to  the  infection.  He  says:  ''  The  only  way  I  con- 
sider her  condition  is  this:  that  the  accident  or  injury  she  had 
formerly  at  Greenhut's  weakened  or  bruised  her  kidney  and 
the  insertion  of  the  pessary  carried  infection  to  this  bruised 
or  injured  kidney  and  this  caused  the  infection."  Of  course,  if 
this  is  true,  then  the  accident  was  not  the  proximate  cause 
of  the  disability  for  which -this  award  Ixas  been  made.  In 
Laddlaw  v.  Sage  (158  N.  Y.  73,  98,  99)  the  court,  in  discussing 
proximate  cause,  quotes  with  approval  from  Bishop  on  Non- 
App.  Div.—  Vol.  CXCIII.        56 
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Contract  Law  (§  42)  that  "  if,  after  the  cause  in  question  has 
been  in  operation  some  independent  force  comes  in  and  pro- 
duces an  injury,  not  its  natural  or  probable  dBfect,  the  author 
of  the  cause  is  not  responsible; "  and  the  Workmen's  Com- 
pensation Law  (§  3,  subd.  7,  as  amd.  by  Laws  of  1917, 
chap.  705)  distinctly  provides  that  "  personal  injury  "  shall 
•'mean  only  accidental  injuries  arising  out  of  and  in  the 
course  of  employment  and  such  disease  or  infection  as  may 
naturally  and  unavoidably  result  therefrom."  Clearly  the 
alleged  infection  introduced  two  months  after  the  alleged  acci- 
dent by  the  introduction  of  a  pessary  was  not  such  an  *'  infec- 
tion as  may  naturally  and  unavoidably  result "  from  a  fall 
which  merely  bruises  the  person. 

It  is  to  be  noted  that  the  award  does  not  date  from  the 
alleged  accident  in  July,  1917,  but  from  December  29,  1917, 
at  about  which  time  the  diseased  kidney  became  manifest,  and, 
according  to  the  claimant's  own  physician,  this  disease  was 
communicated,  not  by  the  accident,  but  by  the  insertion  of  a 
pessary  a  month  or  more  after  the  accident,  and  the  pessary, 
not  the  accident,  conveyed  the  infection.  Obviously,  there- 
fore, up  to  this  point  there  is  no  causal  relation  between  the 
accident  and  the  conceded  cause  of  disability.  Prolapsus 
uteri  and  a  falling  of  the  right  kidney.  Dr.  Tompkins  sajrs, 
would  not  produce  any  disability;  was  a  condition  requiring 
a  monthly  treatment  for  two  years,  which  would  not  inca- 
pacitate the  patient,  and  it  was  a  condition  quite  common 
among  women  occupied  as  was  the  claimant. 

Dr.  O'Neill  was  a  physician  at  St.  Francis  Hospital,  and  he 
testified  that  the  claimant  was  suffering  from  a  pus  kidney  when 
she  reached  the  hospital  on  the  eighteenth  of  January;  that  the 
record  showed  that  she  gave  as  the  history  of  her  then  difficulty 
that  she  had  been  exposed  to  a  severe  rain  storm;  that  she  was 
suffering  from  chills  and  fever  and  had  pleurisy.  Answering 
a  hypothetical  question  this  physician  said  the  accident  was 
"  pretty  remote." 

Dr.  Edgerton,  who  performed  the  operation  on  the  claimant, 
in  answer  to  a  question  by  Dr.  Lewy,  the  Commission's  advis- 
ing physician,  declared  that  he  could  not  connect  the  injury 
with  the  disease.  There  appears  to  have  been  some  con- 
troversy between  Dr.  Edgerton  and  Dr.  Lewy  as  to  what  the 
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facts  were  upon  which  the  hypothetical  question  was  based, 
and  while  it  is  difficult  to  follow  the  matter  in  the  record  with 
all  the  ''  ifs  "  and  conjectures,  it  may  be  fairly  said  that  Dr. 
Edgerton  did  give  it  as  his  opinion  that  if  the  alleged  fall  of  the 
claimant  resulted  in  a  hemorrhage  of  the  left  kidney  this 
condition  nxight  have  remained  dormant  and  eventually  have 
developed  the  condition  of  the  kidney  which  he  foimd  on  the 
operation,  which  does  not  appear  to  have  been  tubercular, 
though  of  imusual  size.  This,  in  connection  with  the  testi- 
mony of  the  claimant  that  the  blood  was  not  due  to  menstrua- 
tion, seems  to  be  the  extent  of  the  evidence  in  any  manner  tend- 
ing to  show  that  the  disease  which  was  the  conceded  cause  of 
the  disability  for  which  this  award  has  been  made  was  pro- 
duced by  the  accident.  This  evidence  does  not,  of  course, 
show  that  the  hemorrhage  was  that  of  the  left  kidney,  nor  of 
any  kidney.  Dr.  Tompkins  testified  that  upon  her  examina- 
tion she  found  a  prolapsed  uterus  and  a  slight  falling  of  the  right 
kidney,  and  no  testimony  is  adduced  to  indicate  that  the 
alleged  blood  passed  at  the  time  of  the  alleged  accident  may 
not  have  come  from  this  disturbance  of  the  organs,  which  Dr. 
Tompkins  says  may  have  been  produced  by  the  accident. 
Dr.  Lewy,  who  has  never  been  accused  of  lack  of  capacity  or 
zeal  in  developing  theories  to  support  awards  imder  the  statute, 
gives  it  as  his  opinion  that  the  accident  was  not  the  cause  of 
the  disease,  and  the  State  Industrial  Commission  has  hereto- 
fore refused  an  award,  but  after  the  death  of  the  claimant, 
and  upon  considering  the  opinion  of  a  deputy  conmiissioner 
who  dwells  heavily  upon  the  alleged  fact  that  the  claimant 
was  an  unusually  healthy  girl,  it  reverses  its  previous  con- 
clusions and  makes  an  award  to  the  administratrix  of  the 
estate  of  the  original  claimant. 

It  may  be  that  out  of  this  massive  record  of  239  pages,  of 
which  counsel  for  the  Commission  says  about  one-half  is 
"  devoted  to  verbal  sparring  between  counsel  which  it  is  not 
necessary  to  read,"  there  may  be  patched  together  enough  to 
constitute  a  scintilla  of  evidence  to  support  this  award,  but 
it  is  certain  that  the  verdict  of  a  jury  could  not  rest  upon 
such  a  foundation;  and  the  question  is  thus  presented  how  far 
this  court  is  limited  by  the  provisions  of  section  20  of  the 
Workmen's  Compensation  Law  (as  amd.  by  Laws  of  1919, 
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chap.  629),  that  "the  decision  of  the  Commission  shall  be 
final  as  to  all  questions  of    fact,  and,   except  as  provided 
in  section   twenty-three,    as  to   all  questions   of   law."     It 
has  long  been  recognized  that  whether  there  was  evidence 
to  support  or  tending  to  sustain  a  finding  of  fact  is  a  question 
of   law  {People  ex  rel.  Stephenson  v.  Binghaniy  205  N.  Y. 
169,  170,  and  authorities  there  cited),  and  the  Constitution 
(Art.  6,  §  9)  provides  that    "  no  unanimous  decision  of  the 
Appellate  Division  of  the  Supreme  Court  that  there  is  evidence 
supporting  or  tending  to  sustain  a  finding  of  fact  or  a  verdict 
not  directed  by  the  court,  shall  be  reviewed  by  the  Court 
of  Appeals."    This  would  seem  to  impose  the  duty  upon  this 
court,  in  ordinary  matters  of  appeal,  of  determining  whether 
there  was  evidence  "  supporting  or  tending  to  sustain  a  find- 
ing of  fact,"    and   the   United    States   Supreme   Coiul;,   in 
Ohio   Valley   Co,  v.   Ben   Avon   Borough  (253   U.   S.  287), 
holds  squarely  that   it  is  necessary  to    due  process  of  law 
that  "  the  State  must  provide  a  fair  opportunity  for  submit- 
ting that  issue  to  a  judicial  tribunal  for  determination  upon 
its  own  independent  judgment  as  to  both  law  and  facts." 
The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania  took  under  consideration  a  complaint  as  to  the 
rates  of  a  water  company,  and  fixed  the  valuation  at  a  given 
figure  and  permitted  a  rate  to  yield  seven  per  cent.    The 
company  appealed  to  the  Superior  Court,  which  re-examined 
the  question  of  values  on  which  the  rates  were  to  be  deter- 
mined, and  largely  increased  such  valuation.    The  Supreme 
Court  reversed  the  Superior  Court  and  directed  the  reinstate- 
ment of  the  order  of  the  Commission.    The  United  States 
Supreme  Court  revei^sed  the  Supreme  Court  of  Pennsylvania, 
remarking  that  upon  considering  the  entire  opinion  "  we  are 
compelled  to  conclude  that  the  Supreme  Coiul)  interpreted 
the  statute  as  withholding  from  the  courts  power  to  deter- 
mine the   question  of  confiscation   according  to  their  own 
independent  judgment  when  the  action  of  the  Commission 
comes  to  be  considered  on  appeal,"  and  that  "  in  all  such  cases, 
if  the  owner  claims  confiscation  of  his  property  will  result, 
the  State  must  provide  a  fair  opportunity  for  submitting  that 
issue  to  a  judicial  tribunal  for  determination  upon  its  own 
independent  judgment  as  to  both  law  and  facts;  otherwise 
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the  order  is  void  because  in  conflict  with  the  due  process 
clause,  Fourteenth  Amendment." 

It  would  seem  to  follow  that  if  the  Workmen's  Compensa- 
tion Law  is  to  be  literally  followed,  and  the  Commission's 
conclusions  of  fact  are  to  become  final  whenever  there  is  a 
scintilla  of  evidence  to  be  found  in  the  record,  the  legislation 
does  not  meet  with  the  requirements  of  due  process  of  law, 
and  this  difficulty  is  not  met  by  anything  in  the  provisions  of 
section  19  of  article  1  of  the  State  Constitution,  which  were 
designed  to  meet  the  objections  pointed  out  in  Ives  v.  South 
Buffalo  R.  Co.  (201  N.  Y.  271)  and  do  not  profess  to  deal 
with  the  question  of  the  mode  of  determining  the  essential 
facts  on  which  the  right  to  compensation  depends.  If,  how- 
ever, we  read  the  provision  of  the  statute  to  provide  that  the 
, "  decision  of  the  Commission  shall  be  final  as  to  all  questions 
of  fact  which  are  supported  by  legal  evidence,  and  as  to  all 
questions  of  law  which  are  not  reversed  upon  appeal  as  pro- 
vided in  section  23,"  the  way  is  open  to  a  rational  system,  and 
one  which  can  command  the  sanction  of  the  courts;  and  this, 
we  apprehend,  is  the  true  construction  of  the  statute.  Start- 
ing with  the  established  rule  that  whether  there  is  evidence 
to  .support  a  finding  of  fact  is  always  one  of  law  {People  ex 
reL  Stephenson  v.  Bingham j  205  N.  Y.  168),  we  find  that  as 
early  as  the  leading  case  of  Laidlaw  v.  Sage  (158  N.  Y.  73,  97) 
it  was  hdd  upon  a  long  line  of  decisions,  imiformly  followed, 
that  "  to  justify  the  submission  to  the  jury  of  any  issue, 
there  must  be  sufficient  proof  to  sustain  the  claim  of  the  party 
upon  whom  the  onus  rests,  and  that  mere  conjecture,  surmise, 
speculation,  bare  possibility  or  a  mere  scintilla  of  evidence, 
is  not  enough."     {Matter  of  Case,  214  N.  Y.  199, 203.) 

It  can  hardly  be  argued  successfully  that  evidence  which 
would  not  warrant  a  jury  in  finding  that  the  accident  on  which 
this  claim  must  rest  was  the  proximate  cause  of  the  disability 
of  the  claimant  can  be  relied  upon  to  support  a  jinding  of 
fact  made  by  the  State  Industrial  Commission,  thus  depriving 
the  employer  and  the  insurance  company  of  their  property- 
Such  a  holding  would  be  to  deny  to  these  defendants  that  due 
process  of  law,  that  equal  protection  of  the  law,  which  is 
accorded  to  the  owners  of  other  property  within  the  State  of 
New  York   (U.  S.  Const.  14th  Amendt.    I   1;  State  Const. 
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art.  1,  §  6),  and  we  are  bound  to  believe  that  no  such  result  was 
intended  upon  an  appeal  to  this  court.  The  right  to  appeal 
provided  in  section  23  of  the  Workmen's  Compensation  Law 
(as  amd.  by  Laws  of  1917,  chap.  705)  is  not  such  a  judicial 
determination  as  demanded  by  the  court  in  the  Ohio  Valley 
Co.  Case  (supro)  unless  it  permits  a  full  review  as  to  the  law 
and  facts,  and  the  language  of  the  act  is  satisfied  by  making 
the  facts  conclusive  unless  reversed  upon  the  short  appeal 
provided  to  a  single  department  of  the  Appellate  Division 
of  the  Supreme  Court,  without  going  to  the  extent  of  holding 
that  it  contemplates  an  arbitrary  power  on  the  part  of  the 
Commission  to  find  facts  unsupported  by  evidence  which  would 
pass  muster  in  an  ordinary  court  of  law. 

If  we  are  right  in  these  propositions  this  case  comes  fully 
within  the  rule  in  Matter  of  Alpert  v.  Powers  (223  N.  Y.  97), 
and  the  award  may  not  stand. 

The  award  appealed  from  should  be  reversed. 

All  concur,  Cochrane,  J.,  in  result  on  the  ground  that  there 
is  no  evidence  to  sustain  the  award,  except  John  M.  Kellogg, 
P.  J.,  and  H.  T.  Kellogg,  J.,  dissenting. 

Award  reversed  and  claim  dismissed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Mrs.  Alta  Klein,  Respondent, 
for  Compensation  imder  the  Workmen's  Compensation  Law 
for  the  Death  of  Her  Husband,  Henry  Klein,  v.  Gborqe 
W.  SnLES  Construction  Company,  Employer,  and  Zurich 
General  Accident  and  Liabiuty  Insurance  Company, 
Lpd.,  Insurance  Carrier,  Appellants. 

Third  Department,  November  18,  192a 

Workmen's  Compensation  Law  —  findings  of  Ooznmission  on  con- 
flicting evidence  not  disturbed. 

The  claim  that  the  death  of  an  employee  was  due  to  acute  dilatation  of  the 
heart  caused  by  an  accidental  injury  received  in  the  course  of  his  employ- 
ment having  been  sharply  contested  on  the  ground  that  death  was  caused 
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by  the  previous  diseased  condition  of  the  heart,  though  there  was  no 
dispute  as  to  what  took  place  at  the  time  of  the  accident,  and  the  claimant 
having  offered  legal  evidence  in  support  of  her  contention  which  fairly 
upheld  the  same,  the  determination  of  the  State  Industrial  Commission 
will  not  be  disturbed. 

Appeal  by  the  defendants,  George  W.  StUes  Construction 
Company  and  another,  from  an  award  and  order  of  the  State 
Industrial  Commission,  entered  in  the  office  of  the  said  Com- 
mission at  Niagara  Falls,  N.  Y.,  on  the  5th  day  of  March, 
1920. 

Philip  J.  O'Brien  [John  N.  Carlisle  of  counsel],  for  the 
appellants. 

Charles  D.  Newton,  Attomey-General  [E.  C.  Aiken,  Dejmty 
AUomey-General,  and  Bernard  L.  Shientag  of  counsel],  for  the 
respondents. 

KiLEY,  J.: 

Claimant's  intestate  was  a  carpenter,  at  worlc  for  the 
employer,  appellant,  at  Niagara  Falls  on  the  15th  day  of 
January,  1919.  He  and  a  fellow-workman  were  at  work 
on  the  construction  of  an  apartment  house,  and  at  the  time 
pertinent  here  they  were  fitting,  laying  and  securing  joists 
on  the  ground  floor  of  the  building;  while  so  at  work  claimant 
alleges  her  husband  received  accidental  injuries  which  resulted 
in  his  death  on  May  13,  1919.  After  an  extended  hearing 
before  the  State  Industrial  Commission  it  made  the  following 
finding:  ''  On  January  15,  1919,  while  the  said  Henry  Klein 
was  engaged  in  the  regular  coiurse  of  his  employment,  and 
while  working  on  a  building  in  the  course  of  construction  on 
Orleans  Avenue,  between  24th  and  25th  Street,  Niagara  Falls, 
New  York,  the  said  Henry  K3ein  while  endeavoring  to  push 
a  joist  in  position  with  one  foot,  in  order  that  a  fellow  workman 
might  nail  the  joist  in  place,  his  other  foot  slipped  in  the  mud 
and  went  into  a  hole,  thereby  causing  him  to  sustain  a  strain 
of  the  internal  organs,  which  caused  an  acute  dilatation  of  the 
heart,  which  never  compensated,  and  which  finally  resulted 
in  his  death  on  May  13,  1919.  His  death  being  the  direct 
result  of  the  accidental  injuries  sustained  by  him  while  engaged 
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in  the  regular  course  of  his  employment  on  January  15,  1919." 
There  is  no  evidence  in  the  record  contradicting  what  took 
place  at  the  time  it  is  urged  he  was  injured,  viz.,  while  standing 
on  the  ground  he  threw  up  one  of  his  legs  so  as  to  bring  his 
foot  against  the  joist  which  was  elevated  upwards  of  two  feet 
above  the  ground  where  he  was  standing  and  that  tiie  other 
foot  on  the  ground  slipped  in  the  mud  and  that  he  complained 
and  showed  in  his  face  and  actions  that  he  had  received  an 
injury  then  and  there.  Appellants'  ground  of  contest  is  that 
death  resulted  from  a  previous  diseased  condition  of  the  heart. 
This  question  was  sharply  litigated  before  the  Commission; 
medical  experts  were  called  as  witnesses  by  both  parties, 
and  on  this  question  expressed  divergent  views.  The  condition 
of  the  heart,  upon  which  the  opposition  to  claimant  was  based, 
was  described  by  deceased's  physician.  He  had  attended  him 
when  he  had  pneumonia  in  1918,  and  previous  for  a  sprained 
knee,  and  the  history  of  the  medical  case  disclosed  that  he 
had  had  measles  when  a  boy,  and  previous  pneumonia  when 
about  eighteen  years  of  age;  he  was  about  twenty-eight  years 
old  when  he  died,  and  at  one  time  he  suffered  from  a  couple 
of  fractured  ribs.  He  had  examined  his  heart  before  the 
time  of  the  alleged  accident,  and  found  what  he  described  in 
the  following  answer  to  a  question  asked  of  him:  "A.  The 
condition  of  the  heart,  there  was  a  systoUc  murmur  but  no 
sign  of  any  diseased  condition  of  the  heart;  there  was  no 
hypertrophy  of  the  heart  at  that  time  "  (1918),  and  in  reply 
to  a  question  from  the  Commissioner  he  said  there  was  no 
dilatation.  He  further  testified:  "  There  may  be  some  little 
defect  of  the  valve  or  in  the  approximation  of  the  valves  " 
as  the  cause  of  the  systolic  murmur.  Systole  means  the 
contraction  of  the  heart  and  arteries,  and  decedent's  physician 
testified  that  it  did  not  necessarily  mean  loss  of  compensation. 
Hypertrophy  means  the  abnormal  increase  in  the  size  of  an 
organ.  Dilatation  of  the  heart  means  an  increase  in  size  of 
one  or  more  of  the  heart  cavities  from  weakening  of  the  muscles. 
After  the  injury  the  last  two  conditions  of  the  heart  were 
manifest.  The  evidence  of  appellant's  experts  is  to  the  effect 
that  the  first  condition,  systoUc  murmur,  being  present, 
developed  into  the  last  two  conditions,  and  while  the  strain 
might  have  taken  place  as  described  by  claimant^yet  the 
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heart  was  ripe  for  the  breakdown  from  such  strain  or  from 
any  other  unusual  exertion.    As  heretofore  observed,  the  contest 
was  sharp  upon  this  point,  and  claimant's  position  was  ably 
assailed,  yet  her  position  is  not  devoid  of  support  in  the  evi- 
dence, and  as  Mr.  Justice  Cochrane  said  in  Campbell  v.  Clavsenr 
Flanagan  Brewery  (183  App.  Div.  499),  quoting  from  the 
opinion  m  Matter  of  Heitz  v.  Ruppert  (218  N.  Y.  148) :  "  '  Where 
conflicting  inferences  from  the  same  facts  are  possible,  different 
triers  of  facts  may  draw  different  conclusions,  and  the  weight 
of  evidence  is  not  for  consideration  in  this  court.' ''    In  Matter 
of  Carroll  v.  Knickerbocker  Ice  Co.  (218  N.  Y.  435),  the  court, 
speaking  of  section  68  of  the  Workmen^s  Compensation  Law, 
and  of  that  statute  generally,  sajrs:    "  That  section  does  not 
declare  the  probative  force  of  any  evidence,  but  it  does  declare 
that  the  aim  and  end  of  the  investigation  by  the  Commission 
shall  be  '  to  ascertain  the  substantial  rights  of  the  parties.' 
*    *    *    The  act  may  be  taken  to  mean  that  while  the 
Commission's  inquiry  is  not  limited  by  the  common  law  or 
statutory  rules  of  evidence  or  by  technical  or  formal  rules  of 
procedure,  and  it  may  in  its  discretion  accept  any  evidence 
that  is  offered;  still  in  the  end  there  must  be  a  residuum  of 
legal  evidence  to  support  the  claim  before  an  award  can  be 
made."     Legal  evidence  on  the  part  of  the  claimant  was 
submitted  on  the  hearing  before  the  Commission  and,  therefore, 
does  not  come  under  the  criticism  found  necessary  in  Carroll  v. 
Knickerbocker  Ice  Co.   (supra).    Nor  do  I  think  it  comes 
within  the  rule  laid  down  by  Mr.  Justice  H.  T.  Kellogg  in 
his  very  able  opinion  in  Richardson  v.  Greenberg  (188  App.  Div. 
248).    While  a  slight  defect,  in  an  otherwise  healthy  heart, 
existed  before  the  day  of  the  injury,  it  was  not  presently  fatal; 
it  was  not  necessarily  remotely  fatal,  if  at  all,  which  conten- 
tion the  evidence  fairly  upholds,  except  the  evidence  of  experts 
based  upon  hypothetical  questions.    So  far  as  any  previous 
personal  history  of  the  case   was   concerned,  they  did    not 
have  it. 

A  question  of  fact  was  presented  and  the  award  should  be 
affirmed. 

Award  unanimously  affirmed. 
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In  the  Matter  of  the  Application  of  Cowles  Realty  Com- 
pany, a  Corporation,  for  Voluntary  Dissolution. 

Matilda  P.  Cowles,  Appellant;  Jitstub  A.  B.  Cowlbs  and 
Charles  P.  Cowles,  Respondents. 

Seoond  Department,  Noveii^t>6r  23,  1920. 

Gorporationfl  —  p«titi(m*lor  voluntary  diBsolution  altoging  that  all 
directon  and  stockholders  desired  dissolution  —  dismissal  of 
petition  where  one  stockholder  opposed. 

A  petition  for  the  voluntaxy  dissolution  of  a  corporation  and  the  appoint- 
ment of  a  receiver  of  its  property  signed  by  two  of  the  three  directors 
and  stockholders  and  the  holders  of  two- thirds  of  the  capital  stock,  which 
alleged  that  the  third  director  and  stockholder  had  stated  that  she  desired 
the  dissolution  of  the  corporation  and  that  said  dissolution  was  for  the 
best  interests  of  the  stockholders,  should  be  dismissed  on  -the  motion  off 
the  third  director  where  it  appears  that  at  the  time  the  petition  was 
presented  said  third  director  not  only  did  not  desire  dissolution  but  was 
opposed  thereto. 

The  third  director  should  not  be  denied  the  right  to  have  the  petition  dis- 
missed because  the  court  did  not  make  a  final  order  upon  the  petition, 
but  sent  it  to  a  referee  before  whom  she  could  appear  and  contest  the 
inerits,  for,  before  the  court  entertained  jurisdiction,  she  was  entitled 
to  have  the  petition  considered  upon  the  exact  truth  of  the  attitude 
of  all  the  directors  at  the  time  of  presentation. 

The  fact  that  the  third  director  did  at  one  time  and  under  other  and  different 
circumstances  favor  dissolution  could  not  be  used  to  sustain  the 
petition,  for  the  issue  was  whether  the  petition  stated  her  attitude  at  the 
time  of  the  making  and  presentation  thereof  to  the  court  for  its  action. 

Appeal  by  Matilda  P.  Cowles,  a  director  and  stockh(dder  in 
the  Cowles  Realty  Company,  from  an  order  of  the  Supreme 
Court,  made  at  the  Westchest^  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the  28th 
day  of  July,  1920,  denying  the  motion  of  said  Matilda  P. 
Cowles  to  dismiss  the  petition  of  Justus  A.  B.  Cowles  and 
Charles  P.  Cowles  for  the  dissolution  of  the  Cowles  Realty 
Company  and  the  appointment  of  a  receive  of  its  property 
and  to  vacate  the  order  issued  on  said  petition  to  show  cause 
why  said  corporation  should  not  be  dissolved. 
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Montgomery  Hare  [Ralph  0.  L.  Fay  with  him  on  the  brief], 
for  the  appellant, 

Garrard  Glenn  [WiUiam  B.  Walsh  with  him  on  the  brief],  for 
the  respondents. 

JbnkS;  p.  J. : 

The  appeal  is  from  an  order  of  the  Special  Term  that  denies 
a  motion  to  vacate  an  order  made  on  July  22,  1920,  in  pro- 
ceedings under  the  General  Corporation  Law  for  voluntary- 
dissolution  of  a  corporation.  The  full  board  of  directore 
consists  of  three  perscms,  equal  owners  of  all  of  the  capital 
stock.  Tte  appellant,  M.  P.  Cowles,  is  one  of  the  three 
directors.  She  did  not  join  in  the  petition  for  dissolution, 
and  did  not  appear  at  the  presenta^tion  of  the  petition,  but 
as  her  absence  seemed  excusable  the  Special  Term  properly 
entertained  her  motion  to  vacate. 

It  is  plain  that  the  principal  ground  of  the  petition  is  the 
unanimous  desire  of  the  directors  for  dissolution.  The  state- 
ment of  the  two  petitioning  directors  of  the  reasons  as 
required  by  the  said  statute  (§§  170,  174,  as  amd.  by 
Laws  of  1909,  chap.  240)  reads:  "  Said  Matilda  P.  Cowles 
has  stated  to  your  petitioners  that  she  desires  the  Uquida- 
tion   and   winding   up   of   the   affairs   of  said   corporation. 

♦  *  *  In  the  hght  of  the  request  addressed  to  your  peti- 
tioners by  the  said  Matilda  P.  Cowles  as  aforesaid,  [and]  your 
petition^^'    concurrence    in    the    desire   expressed    by   her, 

♦  ♦  *  your  petitioners,  as  aforesaid,  deem  it  desirable  and 
to  ttie  best  interests  of  the  stockholders  of  said  corporation 
that  it  be  dissolved  and  its  affairs  liquidated  by  a  Receiver  to 
be  appointed  by  this  court."  The  appellant  contends  that 
she  was  not  in  favor  of  a  dissolution  when  the  petition  was 
made  and  presented;  that  the  two  petitioning  directors  had 
no  warrant  for  a  statement  as  to  her  desire  for  diasolution,  but 
that  they  must  have  known  her  attitude  at  the  time  of  the 
petition  was  opposition  to  dissolution. 

If  her  contention  be  right,  I  think  that  the  order  should  be 
vacated  as  there  is  substantial  difference  between  unanimity 
of  directors  and  dissent  of  one-third  of  their  number,  when 
the  dissentient  represents  particularly  one-third  of  the  capital 
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stock.  It  is  true  as  a  general  proposition  that  the  judgment 
of  the  majority  was  '^  more  apt  to  be  right  than  that. of  a 
minority."  {Hitch  v.  Hawley,  132  N.  Y.  219.)  But  upon  a 
question  of  dissolution. "  the  interests  of  the  minority  stock- 
holders ♦  ♦  ♦  are  entitled  to  be  considered."  {Matter 
of  Rateau  Sales  Co.,  201  N.  Y.  420,  425.)  The  minority 
would  certainly  be  entitled  to  have  the  court  consider  the 
attitude  of  the  minority  and  weigh  the  conflicting  judgmrats. 
And  in  this  case  it  did  not  appear  there  was  a  minority. 
It  is  not  full  answer  that  the  statute  authorizes  action  by  a 
majority  of  the  directors  (Gen.  Corp.  Law,  §  170)  and  that  two 
is  a  majority  of  three,  for  the  fact  would  remain  in  this  case 
that  the  two  stated  that  the  three  were  of  one  mind.  Nor 
should  the  appellant  be  declared  content  in  that  the  court 
did  not  make  a  final  order  upon  the  petition,  but  sent  it  to  a 
referee  before  whom  the  appellant  could  appear  to  contest  the 
merits.  {Matter  of  Haasam  Paving  Co.,  152  App.  Div.  610.) 
Before  the  court  entertained  jurisdiction  she  was  entitled  to 
have  the  petition  considered  upon  the  exact  truth  of  the  atti- 
tude of  all  the  directors  at  the  time  of  presentation. 

The  contention  of  the  appellant  does  not  imply  that  the 
statement  of  the  petition  which  I  have  quoted  is  false,  but  it 
in  effect  concedes  that  it  is  true.  The  appellant  as  affiant 
states  the  sole  occasion  six  months  prior  to  the  banning  of 
this  proceeding  when  dissolution  was  mooted.  She  deposes 
that  for  some  years  the  respondents  were  executors  and  trustees 
of  her  husband's  estate,  that  she  became  dissatisfied  with  their 
conduct  and  thereupon  a  relative  suggested  on  her  behalf  a 
settlement  of  differences  which  included  resignations  of  the 
executors  and  trustees,  and,  in  order  that  the  settlement  mi^t 
be  comprehensive,  that  this  corporation  be  dissolved  and  liqui- 
dated and  its  real  estate  be  divided  in  kind.  But  she  deposes 
that  such  proposition  for  dissolution  was  rejected  by  the  other 
two  directors  "  at  this  time."  She  deposes  that  the  negotia* 
tions  failed,  and  thereupon,  in  January,  1920,  action  was 
begun  against  the  said  executors  and  trustees  for  iHefpl 
mtanagement  and  waste,  that  settlement  of  this  action  was 
agitated,  which  involved  a  sale  of  appellant's  capital  stock, 
but  a  proposal  by  the  other  two  directors  for  dissolution  of  the 
corporation  was  rejected  by  her.     Despite  all  this,  as  I  have 
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said,  the  statement  quoted  from  the  petition  is  true.  ''  True/' 
because  it  is  m  ^  past  tense.  That  is,  if  the  appellant  had 
ever  said  that  she  was  in  favor  of  the  dissolution,  it  is  true  that 
"  Matilda  P.  Cowles  has  stated,'*  etc.  But  tiie  court  was 
not  supposed  to  concern  itself  with  what  M.  P.  Cowles  had 
stated,  save  as  such  statement  represented  her  attitude  at 
the  time  the  petition  was  put  before  the  court.  Naturally, 
the  court  would  infer  that  the  petitioners  meant  to  inform  the 
court  that  at  that  time  M.  P.  Ck>wles  as  a  director  was  in 
concert  with  the  petitioners  as  desirous*  of  a  dissolution.  The 
affidavits  of  the  respondents  do  not  deny  categorically  or 
substantially  many  of  the  cogent  circumstances  that  make 
against  any  contention  that  the  appellant  favored  the  isolated 
proposition  of  a  dissolution  of  the  corporation  at  the  time  of 
the  petition.  As  I  read  them,  the  affidavits  do  not  name  any 
specific  time  when  the  appellant  ever  stated  her  desire  for 
dissolution.  And  it  would  seem  that  the  petitioners  proceeded 
upon  the  theory  that  it  was  enou^  if  the  appellant  ever  favored 
a  dissolution.  Thus  the  learned  counsel  for  the  respondents 
writes  in  his  points:  "  The  issue  was  whether  the  appellant 
had  ever  made  such  a  request;  that  is  what  the  petition  alleges 
and  thai  is  what  the  appellant  now  deniesJ^  It  is  true  that  is 
what  the  petition  alleges,  as  I  have  shown,  but  it  is  not  true 
that  is  what  the  appellant  now  denies.  I  think  the  learned 
counsel  mistakes  the  issue.  I  think  that  the  issue  is  whether 
the  petition  stated  the  appellant's  attitude  at  the  time  of  the 
making  and  the  presentation  of  the  petition  to  the  court  for 
its  action. 

Of  course,  there  is  no  element  of  estoppel  involved  and 
there  is  no  ground  for  the  application  of  a  presumption  of 
continuance  of  the  attitude  of  the  appellant  for  dissolution, 
when  we  consider  the  circmnstances,  the  lapse  of  time  and 
the  changed  conditions  which  embraced  positive  action  on  hw 
part. 

I  advise  that  the  order  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  be  granted,  with  ten  dollars 
costs,  without  prejudice  to  any  further  application  for  dis- 
solution under  the  General  Corporation  Law. 

Mills,  Rich,  Putnam  and  BIA^^^'AB,  JJ.,  concur. 
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Order  reversed,  with  ten  dollars  costs  and  disbxirsements, 
and  motion  granted,  with  ten  dollars  costs,  without  prejudice 
to  any  further  application  for  dissolution  under  the  General 
Corporation  Law. 


The  Nosbbp  Cobpobation,  Appellant,  v.  Clinton  Securities 
Corporation,  Respondent, 

Second  Department,  November  23,  1920. 

Trial  —  specific  performance  —  right  of  plaintiff  to  discontinue 
without  costs  after  filing  summons  and  complaint  and  notice  of 
pendency  but  before  service  of  summons  —  right  of  sdle  defendant 
to  compel  acceptance  of  answer  before  service  of  suminoiui. 

Where  the  plaintiff  in  an  action  for  specific  performance  has  filed  the  summons 
and  complaint  and  notice  of  pendency  but  has  not  served  the  summons 
and  complaint  on  the  sole  defendant  named,  he  is  entitled  to  an  ez  parte 
order  discontinuing  the  action  without  costs,  unless  substantial  rights 
had  accrued  and  injustice  had  been  done,  though  the  defendant  named 
has  served  an  answer  which  was  forthwith  returned. 

The  Special  Term  could  open  the  ex  parte  order,  and  the  question  before 
it  woidd  be  whether  the  order  had  impaired  substantial  rights  or  worked 
injustice. 

The  filing  of  the  summons  and  oomplaint  and  Zis  pendens  did  not  constitute 
an  action  pending  against  the  defendant,  and  the  defendant  did  not  have 
a  right  to  serve  an  answer,  and,  as  the  plaintiff  himself  had  sought  an 
order  lifting  the  lis  pendens,  there  was  no  reason  for  compelling  the  plain- 
tiff to  accept  an  answer,  and  so  no  substantial  rights  of  the  defendant 
were  affected  by  the  order  discontinuing  the  action  without  costs. 

Appeal  by  the  plaintiff,  The  Nosrep  Corporation,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  King^  on  the  11th  day  of  June,  1920,  granting  the 
defendant's  motion  to  vacate  an  order  discharging  the  Us 
pendens  and  discontinuing  the  action. 

M.  M.  Leichter,  for  the  appellant. 

James  E.  Smyth,  for  the  respondent. 

Jenks,  p.  J. : 

The  appeal  is  from  an  order  of  the  Special  Term  that  vacates 
an  order  for  discontinuance  and  for  cancellation  of  a  lis  pendens 
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without  costs,  obtained  by  the  plaintiff  upon  an  ex  parte 
application.  On  April  21,  1920,  plaintiff  filed  summons, 
complaint  and  Us  pendens  in  an  action  for  specific  perfonnance. 
The  summons  and  complaint  were  never  served  upon  the 
sole  c(»rporation  named  as  defendant.  Defendant  served  an 
answer  which  was  duly  returned  forthwith.  On  -May  10, 
1920,  plaintiff  obtained  the  said  order  upon  an  affidavit 
that  showed  no  service  of  the  simunons  and  complaint,  an 
intention  to  abandon  the  remedy  for  specific  performance 
and  to  seek  reUef  by  action  for  recovery  of  the  deposit  paid  on 
the  contract.  The  affidavit  also  showed  the  reception  and 
return  of  the  answer.  Thereupon  the  defendant  moved  on 
notice  at  Special  Term  presided  over  by  another  justice,  for 
vacation  of  the  order.  The  court  after  a  hearing  granted  the 
motion. 

The  practice  of  the  plaintiff  was  proper,  and  as  a  rule  the 
plaintiff  was  entitled  as,  of  course,  to  the  order  of  discon- 
tinuance without  Qosts*  {Trow  Printing,  etc,,  Co.  v.  New 
York  Book'Birkding  Co.,  16  Civ.  Proc.  Rep.  122,  and  cases 
cited;  Milliman's  Law  of  Costs,  78,  79.)  That  is,  the  court 
had  no  basis  for  the  exercise  of  discretion  to  deny  the  order, 
unless  substantial  rights  had  accrued  and  injustice  had  been 
done.  (Matter  of  BuOer,  101  N.'  Y.  307.)  Of  course,  the 
Special  Term  could  open  the  ex  parte  order  {Carleton  v, 
Darcy,  75  N.  Y.  375),  and  the  question  before  it  was 
whether  the  order  had  impaired  substantial  rights  or  had 
worked  injustice.  The  contention  of  the  defendant  seems 
to  rest  upon  its  interposed  answer,  and  the  filing  of  the  Us 
pendens.  The  interposition  of  the  answer  at  most  presented 
a  question  of  terms.  But  the  mere  fifing  of  the  summons, 
complaint  and  Us  pendens  did  not  constitute  an  action  pending 
against  the  defendant.  (Warner  v.  Warner,  6  Misc.  Rep.  249; 
Hart  y.  Hart,  86  App.  Div.  236;  Doerfler  v.  PoOberg,  170  id. 
578;  appeal  dismissed,  218  N.  Y.  27.)  The  defendant  con- 
tends that  it  had  the  right  to  serve  an  answer  on  the  author- 
ity of  Fox  V.  Brooks  (7  Misc.  Rep.  426).  But  Fox  named  two 
defendants,  of  whom  one  was  served  with  the  summons  and 
complaint,  and  the  court  points  out  that  the  action  was  on  a 
joint  liability  and  the  notice  of  appearance  was  served  and 
accepted  for  both  defendants.  So  in  the  case  cited  as  author- 
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ity  by  the  court  in  Fax  v.  Brooks  (supra),  namdy,  Higgins  v. 
Rockwell  (2  Duer,  652),  Higgins  sued  Rockwell  and  Freeman, 
against  whom  personally  judgment  was  prayed,  and  Rockwell 
only  was  not  served  with  the  summons,  but  both  defendants 
appeared  and  united  in  an  answer.  In  the  case  at  bar  there 
is  but  on6  defendant. 

It  remains  to  consider  the  filing  of  the  lis  pendens.  The 
defendant  does  not  specify  any  partici^lar  injury  therefrom. 
I  will  concede  the  normal  eflFect  thereof  was  to  destroy 
the  ability  of  the  defendant  to  sell,  mortgage,  and  to  some 
extent  lease  his  property,  as  was  said  in  a  case  not  cited  by 
counsel.  {Duer  v.  Fox,  27  Misc.  Rep.  676.)  In  Duer  v. 
Fox  {supra)  the  Special  Term  compelled  the  plaintiff  to  accept 
an  answer,  although  no  summons  had  been  served,  on  the 
ground  that  a  defendant  may  volimtarily  appear  for  the  pur- 
pose of  protecting  himself  and  his  interests,  and  cites  as  an 
instance  for  like  practice  the  issue  of  a  writ  of  replevin  and 
a  taking  thereunder.  But  the  decision  rests  upon  the  proposi- 
tion that  the  defendant  was  entitled  to  as  speedy  a  trial  as 
was  possible,  and  to  that  end  the  defendant  was  entitled  to 
make  prompt  appearance  and  serve  an  answer.  The  reason 
of  that  case  does  not  exist  in  the  case  at  bar,  for  the  plaintiff 
here  had  sought  and  obtained  an  order  that  discontinued  the 
action  and  lifted  the  lis  pendens.  What  more  could  a  trial 
effect  —  and  at  a  later  period? 

It  cannot  be  said  that  the  defendant  must  answer  to  lift  the 
lis  pendens,  for  the  Code  of  Civil  Procedure  (§§  1670,  1674) 
afforded  a  remedy. 

We  think  that  the  order  must  be  reversed,  but  without  costs, 
and  the  motion  denied,  without  costs. 

Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Order  reversed,  without  costs,  and  motion  denied,  without 
costs. 
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Second  Depabtment,  Junij,  1920. 

Shelter  Realty  Company,  Inc.,  Appellant,  v.  Gustap  W.  Mattson, 
Respondent. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Jenks, 
P.  J.,  Mills,  Putnam  and  Jayoox,  JJ. 

Town  of  North  Hempstead,  Apx>ellant,  v.  Public  SsltyicB  Corpora- 
tion OF  Long  Island,  Respondent.  (Action  No.  4.) — Motion  to  revive 
and  continue  injunction  granted,  on  condition  that  api>ellant  perfect  the 
api>eal,  place  the  cause  on  the  calendar  and  be  ready  for  argument  on  Tues- 
day, June  15,  1920.    Present  —  Jenks,  P.  J.,  Mills,  Putnam  and  Jaycox,  JJ, 

Augusta  Albrecht,  as  Administratrix,  etc.,  of  Adam  Albrecht, 
Deceased,  Respondent,  v.  Chelsea  Fireproof  Storage  Warehouse 
Company,  Inc.,  Apx>ellant,  and  Others,  Defendants. —  Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Michael  Burchbtta,  an  Infant,  through  His  Guardian  ad  Litem, 
Frank  A.  Burchetta,  Appellant,  v.  Herbert  E.  Banker,  Respondent. — 
Order  of  the  County  Court  of  Westchester  county,  setting  aside  the  verdict 
and  directing  a  new  trial,  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Kelly  and  Jaycox,  JJ. 

Robert  J.  Coverdale,  as  Sole  Surviving  Partner,  etc.,  Respondent,  v. 
Caroline  Candidus,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Rich, 
Kelly  and  Jaycox,  JJ. 

Clara  Alice  Crouch,  Respondent,  v.  Ike  George  Crouch,  Appellant. 
— Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  J  J.,  concur. 

Louisa  E.  Fales,  as  Administratrix,  etc.,  of  Oscar  C.  Fales,  Deceased, 
Respondent,  v.  Samuel  Furman,  Appellant. —  Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills, 
Rich,  Kelly  and  Jaycox,  JJ. 

Antonetta  Festa,  as  Administratrix,  etc.,  of  Rocco  Festa,  Deceased, 
Respondent,  v.  New  York  and  Queens  Electric  Light  and  Power 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jay- 
oox, JJ. 

App.  Div.— Vol.  CXCHI.        56  ^         . 
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Marottebite  Frohman»  Re6x>onclent,  v.  Jambs  A.  May,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ.,  concur. 

Giuseppe  Galbo,  Respondent,  v.  Giusbppin-^  Galbo,  Apx)ellant. — 
Order  denying  defendant's  motion  to  change  place  of  trial  afBrmed,  without 
costs.  Two  judges  at  Special  Term  have  decided  that  plaintiff  was  a  resi- 
dent of  Westchester  county  at  the  date  of  the  commencement  of  the  action. 
The  retention  of  the  venue  in  that  eotmty  necessarily  places  upon  the  defend- 
ant the  burden  and  expense  of  bringing  her  witnesses  to  White  Plains  for 
the  trial.  This  expense  must  be  borne  by  plaintiff,  as  was  conceded  on  the 
argument  of  this  appeal.  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox, 
JJ.,  concur.     Settle  order  before  the  presiding  justice. 

Louise  Heath  cote.  Respondent,  v.  William  H.  Lohman,  Appellant. — 
Judgment  unanimously  aflOrmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ. 

Augusta  A.  Hiooins,  Re8i>ondent,  v.  Albert  Samisch,  Appellant, 
Impleaded  with  Melville  Hayman,  Defendant. —  The  broad  denial  in  hor 
complaint  of  the  truth  of  the  matters  stated  in  the  alleged  libel  did  not 
prevent  plaintiff  as  the  wife  of  David  H.  Higgins  from  availing  herself  of  the 
statutory  right  to  allege  generally  that  the  libel  was  wiitten  and  published 
of  and  concerning  the  plaintiff  (Code  Civ.  Proc.  §  535),  also  that  plaintiff 
is* one  of  the  persons  therein  intended  to  be  referred  to.  The  order  over- 
ruling defendants*  deminrer  is,  therefore,  affirmed,  with  ten  dollars  costs 
and  disbursements.  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ., 
concur. 

In  the  Matter  of  Proceedings  Supplementary  to  Execution.  The  Vogue 
Company,  Respondent,  v.  Emile  Forquignon,  Inc.,  Appellant. —  Order 
afi&rmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Ihitnam,  Kelly  and  Jaycox,  JJ.,  concur. 

John  F.  Klinoler,  as  Administrator,  etc.,  of  John  H.  Klinoler,  Deceased, 
Respondent,  v.  Isaac  Cohn,  Appellant. —  Order  affirmed,  with  ton  dollars 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Kelly,  JJ.,  concur. 

James  W.  Lees,  as  Administrator,  etc.,  of  Mary  Reeder  Lees,  Deceased, 
Resx)ondent,  v.  New  York  Consolidated  Railroad  Company,  Api>ellant. 
• — Judgment  and  order  unanimously  affirmed.  With  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Jlich,  Kelly  and  Jaycox,  JJ. 

Sygmunt  Lipowski  and  Max  Moser,  Copartners,  etc..  Appellants,  v. 
IIefter  &  Co.,  Inc.,  Respondent. —  Order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

WiLHELMiNA  Meyer,  Appellant,  v.  Virginius  J.  Mayo  and  Lois  Dudley 
WaterbuRy,  Resi)ondents,  and  Another,  Defendant. —  The  order  of  the 
Special  Term  should  have  two  further  conditions,  as  follows:  Defendants 
should  (a)  give  the  undertaking  for  $500  costs  (Code  Civ.  Proc.  §§  1326, 
1352);  (1))  execute  and  deposit  with  the  clerk  of  the  county  of  Kings  the 
conveyance  of  the  premises  directed  in  the  interlocutory  judgment  (Code 
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Civ.  Proc.  §  1330).  They,  however,  are  not  required  to  give  seciirity 
against  waste.  {Midwood  Park  Co.  v.  Baker,  142  App.  Div.  406.)  As  so 
modified  the  order  is  affirmed,  with  ten  dollars  costs  and  disbursements  to 
plaintiff.    Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

PoNEMONE  Bros.,  Inc.,  Respondent,  v.  James  A.  Kelly,  Appellant. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Domini ck 
Cbrtoma,  Appellant. —  Judgment  of  conviction  by  the  Ck)unty  Court  of 
Kings  county  aflSrmed.  No  opinion.  Jenks,  P.  J.,  Mills,  Putnam,  Kelly 
and  Jaycox,  JJ.,  concur. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Charles 
pREssLER,  Appellant. —  Judgment  of  conviction  by  the  County  Court  of 
Kings  county  affirmed.  No  opinion.  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ.,  concur. 

Rosanna  Rosenpeld,  Respondent,  v.  Selma  Mintzer,  Defendant, 
Impleaded  with  Ponemone  Bros.,  Inc.,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements,  with  leave  to  appellant  to  plead 
over  within  twenty  days  upon  payment  of  such  costs  and  the  costs  in  the 
court  below.  No  opinion.  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox, 
JJ.,  concur. 

Warren  Gordon  Lighterage,  Inc.,  Respondent,  v.  William  A.  Jamison 
and  Others,  Doing  Business  under  the  Name  of  Arbucklb  Brothers, 
Appellants,  Impleaded  with  Frank  A.  Lawrence,  D^endant. —  Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  J  J. 

Robert  West,  an  Infant,  etc.,  by  Litltt  West,  His  Guardian  ad 
Litem,  Appellant,  v.  The  Coney  Island  and  Brooklyn  Railroad  Com- 
pany, Respondent. —  Judgment  and  order  of  the  County  Court  of  Kings 
county  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ. 

William  Blath,  Incorporated,  Respondent,  v.  Irving  W.  Young, 
Appellant. —  Pinal  order  of  the  County  Court  of  Westchester  county  reversed, 
with  costs,  and  the  petition  unanimously  dismissed,  with  costs.  The  proof 
shows  that  Danner  was  authorized  by  plaintiff  to  make  on  his  behalf  with 
the  defendant  the  precise  agreement  which  Danner  by  the  receipt  of  June  4, 
1919,  attempted  to  make.  There  is  no  proof  that  thereafter  defendant 
refused  to  execute  any  lease  tendered  by  plaintiff.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Kelly  and  Jaycox,  JJ. 

J.  Hermon  McLear,  Respondent,  v.  Joseph  Balmat  and  Others, 
Appellants. —  Motion  denied  upon  condition  that  the  defendant  Northern 
Ore  Company  within  five  days  file  an  undertaking  executed  by  a  surety 
company  that  it  will  pay  all  costs  and  damages  which  may  be  awarded 
against  it  on  this  appeal,  and  that  it  will  not  commit  or  suffer  waste,  and  that 
it  will  pay  the  value  of  the  use  and  occupation  of  the  premises  involved  in 
this  action,  not  exceeding  the  sum  of  $5,000.  Present  —  Jenks,  P.  J., 
Mills,  Putnam  and  Jaycox,  JJ. 
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The  Peopls  op  thb  State  of  New  York  ex  rel.  1660  Pitkin  Aventtb 
Construction  Company,  Inc.,  Respondent,  v.  Jambs  W.  Tuomby,  Appel- 
lant.—  Motions  denied.  Blaokmar,  Kelly  and  Jayoox,  JJ.,  concur;  Jenks, 
P.  J.,  and  Mills,  J.,  dissent.  The  court  is  unanimous  that  the  appeals  from 
the  orders  did  not  oi>erate  as  a  stay. 

The  Arabol  Manufacturing  Company,  Appellant,  v.  Adam  Blum, 
Respondent. —  Motion  granted,  without  costs.  Present  —  Jenks,  P.  J,, 
Mills,  Blackmar,  Kelly  and  Jayoox,  JJ. 

Commissioner  of  Public  Charities  of  the  City  of  New  York,  on 
Complaint  of  Rhoda  Freed,  Respondent,  v.  Robert  Owens,  Appellant. — 
Motion  granted.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jay- 
cox,  JJ. 

County  of  Orange,  Respondent,  v.  Storm  King  Stone  Company  and 
Philip  A.  Mosman,  as  Trustee,  Appellants,  and  Another,  Defendant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted,  and  the  following 
questions  certified:  1.  Was  Edward  J.  Collins,  of  Newburgh,  N.  Y.,  who, 
during  all  the  time  he  acted  as  commissioner  of  appraisal  in  this  proceeding, 
was  the  owner  of  real  estate  in  and  a  taxpayer  of  the  county  of  Orange,  a 
disinterested  person  and  qualified  to  act  as  such  commissioner,  within  the 
meaning  of  section  151  of  the  Highway  Law?  2.  If  the  status  of  Edward  J. 
Collins  as  a  taxpayer  of  Orange  coimty  disqualifies  him  to  act  as  a  com- 
missioner of  appraisal  herein,  was  it  competent  for  the  defendant  to  waive 
such  disqualification?  3.  Do  the  acts  of  the  defendant,  as  shown  by  the 
record,  constitute  a  waiver  of  such  disqiialification?  .Present  —  Mills, 
Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Pasquale  D'Ambra,  Respondent,  v.  Philip  Rhinelander,  Appellant. — 
Motion  for  stay  granted  on  condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  calendar  and  be  ready  for  argument  on  Friday,  June  18» 
1920;  otherwise,  motion  denied,  with  ten  dollars  costs.  Present  —  Jenks, 
P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  Charles  Strauss  and  Others,  Con- 
stituting the  Board  of  Water  Supply,  etc.,  to  Acquire  Real  Estate,  etc.,  in 
the  Towns  of  Mount  Pleasant,  Harrison  and  North  Castle,  Westchester 
County,  etc.  Kensioo  Reservoir-Highways. —  Motion  denied,  without  costs. 
Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jayoox,  JJ. 

In  the  Matter  of  the  Petition  of  Matthew  T.  Meagher  and  Nicholas 
J.  Hughes  to  Prove  the  Last  Will  and  Testament  of  William  McKbb, 
Deceased. —  Motion  to  resettle  order  granted  so  as  to  allow  one  bill  oi 
costs  to  the  resi>ondents  payable  out  of  the  estate.  Motion  to  allow  costs 
to  appellants  denied.  Present  —  Jenks,  P.  J.,  Mills,  Blaokmar,  Kelly  and 
Jaycox,  JJ. 

Charles  F.  Lawler,  Plaintiff,  v.  The  Sheffield  Construction  Com- 
pany, Respondent,  and  Others,  Defendants.  William  J.  Dilthey,  AppeL- 
lant;  Sound  Holding  Company,  Purchaser,  Respondent. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

John  A.  Neubauer,  Respondent,  v.  The  Nassau  Electric  Railroad 
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Company,  Appellant. —  Motion  denied,  with  ten  dollars  costs.     Present  — 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Lbonard  Korebn,  an  Infant/  by  Oscar  Norben,  His  Guardian  ad 
UtMA,  Respondent,  v.  Wimjam  Vogbl  &  Brothers,  Inc.,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted.  Present  — 
JetikB,  P.  J.,  Mills,  Blaekmar,  Kelly  and  Jayoox,  JJ. 

Bertha  Pressburger,  Appellant,  v.  Herman  Dttbb  and  Another, 
Respondents. —  Motion  denied  on  condition  that  appellant  perfect  the 
appeal,  i^aoe  the  case  on  the  calendar  for  the  October  term  and  be  ready 
for  ttrgament  when  reached;  otherwise,  motion  granted,  with  ten  dollars 
costs.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

The  Pboplb  of  the  State  or  New  York  ex  rel.  Elmer  Q.  Stort, 
Appellant,  v.  Morris  Cttkor  and  Others,  Constituting  the  Municipal  Civil 
Service  Commission  of  the  City  of  New  York,  Respondents,  and  Thomas 
C.  Murray  and  Mary  B.  Upshaw,  Interveners. —  Motion  denied.  Present 
—  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Alfredo  Salmaqgi,  Respondent,  v.  Lega  Musicale  Italiana,  Inc., 
and  Another,  Appellants.^ —  Motion  for  reargument  denied,  with  ten  dollars 
costs.  That  part  of  the  motion  which  seeks  for  leave  to  answer  is  referred 
to  the  Special  Term.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

John  S.  Stanley  and  Others,  Appellants,  v.  Pranx  S.  Gannon,  Respond- 
ent.—  Motion  denied.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 
Jayoox,  JJ. 

Sophie  Stbvold,  Appellant,  v.  Henry  C.  Bbrnheim,  Respondent. — 
Motion  to  dismiss  appeal  granted,  without  costs.  Present  —  Jenks,  P.  J., 
Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Edward  Tobias,  Respondent,  v.  Annie  E.  Lynch,  Appellant. —  Motion 
denied.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kdly  and  Jaycox,  JJ. 

Constant  P.  Whitney  and  Others,  Appellants,  v.  Considine  Investing 
Company  and  Others,  Resx>ondent8. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 

Jaycox,  JJ.        k;«i^..;v'.  •   r  v        • 

John  R.  Wofield  and  Another,  Respondents,  v.  W.  Beckers  Aniline 
and  Chemical  Works,  Inc.,  Appellant. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Sophia  Dechterow,  Appellant,  v.  Austin,  Nichols  Company,  Inc.,  and 
Others,  Respondents. —  Appeal  dismissed,  with  costs.  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jayoox,  JJ.,  concur. 

Frank  V.  Kelly,  as  Administrator,  etc..  Respondent,  v.  The  Board  op 
Education  op  the  City  op  New  York,  Appellant. — Judgment  reversed, 
and  complaint  unanimously  dismissed,  but  without  costs,  upon  the  ground 
that  the  services  for  the  years  sued  for  had  not  been  approved  after  inspection 
and  investigation  as  fit  and  meritorious  by  a  majority  of  the  board  of  super- 
intendents, as  section  1091  of  the  Greater  New  York  charter  provided. 
Jenks,  P.  J.,  Mills,-  Rich,  Putnam  and  Blackmar,  JJ.,  concur.  ' 

Henry  Lundbero  and  Others,  as  Executors,  etc.,  of  Theodore  B.  John- 
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SON,  Deceased,  Respondents,  v.  Elus  G.  Pottbr,  Appellant,  Impleaded 
with  Seaboard  National  Bank,  Defendant. —  Order  modified  so  as  to 
disallow  questions  numbers  2,  4,  5,  6,  8  and  9;  and  as  so  modified  affirmed, 
without  costs,  upon  the  ground  that  the  api>ellant  should  not  be  examined 
as  to  the  details  of  the  account  imtil  plaintiff's  right  to  an  aooount  has  been 
first  established.  (See  Del  Genovese  v.  Del  Genoveset  149  App.  Div.  266.) 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  J  J.,  concur. 

Michael  J.  K.  Reillt,  Respondent,  v.  Hbnbi  Gutmann  Silkb  Corpora- 
tion, Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrer  overruled,  and  defendant's  motion  for  judgment  on  the  counter- 
claim granted,  with  ten  dollars  costs,  with  leave  to  plaintiff  to  withdraw  the 
demurrer  and  reply  within  twenty  days  on  i>ayment  of  ten  dollaxs  costs, 
upon  the  ground  that  the  counterclaim  does  "  tend,  in  some  way,  to  diminiRh 
or  defeat  the  plaintiff's  recovery,"  as  required  by  section  501  of  the  Ck>de  of 
Civil  Procedure.  Mills,  Putnam  and  Kelly,  JJ.,  concur;  Jenks,  P.  J.,  and 
Jay  cox,  J.,  vote  to  affirm. 

Shelter  Realty  Co.,  Inc.,  Respondent,  v.  Gustap  W.  Mattson,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  aiid  disbursements.  The 
preliminary  agreement  set  forth  in  the  complaint  refers  to  another  draft 
agreement  submitted  by  defendant's  attorney  to  plaintiff.  This  draft 
agreement  is  not  before  the  court,  but  evidently  it  is  in  writing,  and  we 
cannot  assume  that  it  is  iiusufficient  or  unenforeible.  Jenks,  P.  J.,  Mills, 
Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  Proceedings  Supplementary  to  Execution.  Thjs  Vooub 
Company,  Resx>ondent,  v.  Emilb  Forquiqnon,  Inc.,  Appellant. —  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  denied,  and  stay  vacated.    Present 

—  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

John  V.  Alexander,  Appellant,  v.  Wellington  Lounsburt,  Respondent. 

—  Order  of  the  County  Court  of  Westchester  county  imanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  MiUs,  Rich,  Kelly  and 
Jaycox,  JJ.  .^ . 

Jacob  Goldberg,  Respondent,  v.  Esphierra  Goldberg,  Appellant. — 
Judgment  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  MiUs, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur.  -  — 

Mack  Highland,  Respondent,  v.  Lawrencb  Yobdt,  Appellant. — 
Judgment  and  order  imanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Blackmar  and  Kelly,  J  J. 

The  Home  Pattern  Company,  Inc.,  Appellant,  v.  Milton  Grsenfdbld, 
Respondent. —  The  letter  dated  August  15,  1918,  amoimted  to  a  refusal  to 
take  any  more  merchandise  from  plaintiff*  Being  sent  before  the  end  of 
the  term  of  the  contract,  it  left  defendant  liable  for  any  damages  that  it  might 
suffer  from  the  breach,  but  did  not  enable  plaintiff  to  force  defendant  to  go 
on  taking  shipments.  As  no  such  damages  were  established,  the  court 
rightly  limited  the  vendor's  recovery  to  the  prior  shipments.  (Nichols  v» 
Scranton  Steel  Co.,  137  N.  Y.  471;  Pers.  Prop.  Law,  §  145.*)     Defendant 
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asserts  an  error  of  nine  dollara  and  eighty-nine  oents  in  the  computation. 
As  there  was  no  cross-appeal,  we  cannot  reduce  the  recovery.  The  judg- 
ment is,  therefore,  unanimously  affirmed,  with  costs.  Present -r  Jcnks, 
P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Howard  Ives  and  Walter  Ivbs,  as  Executors,  etc.,  of  Euzabbth  T. 
Watson,  Deceased,  Respondents,  v.  Margaret  C.  McGran,  Individually 
and  as  Administratrix,  etc.,  of  Frank  J.  McGran,  Deceased,  and  Others, 
Defendants,  Impleaded  with  Bessie  S.  Daniels,  Appellant. —  Judgment 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Blackmar  and  Jaycox,  JJ. 

In  the  Matter  of  the  Ptobate  of  the  Last  Will  and  Testament  of  Julius 
M.  Cohen,  Deceased.  Reba  V.  B.  Cohen,  Executrix,  Appellant;  William 
Baruch,  Special  Guardian,  Respondent. —  Order  of  the  Surrogate's  Court 
of  Westchester  coimty  granting  allowance  reversed,  without  costs,  but  with 
leave  to  the  special  guardian  to  renew  the  application  upon  proper  papers 
showing  what  disposition  was  made  of  the  objections  to  the  probate  of  the 
will,  filed  on  behalf  of  the  infants,  and  the  reasons  for  such  disposition, 
and  what,  if  any,  provision  was  made  for  them.  The  papers  on  which  the 
order  was  granted  are  incomplete  and  insufficient  to  justify  allowance 
in  any  amount.  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ., 
concur. 

KoppEL  Industrial  Car  and  Equipment  Company,  Appellant,  v. 
Greqo  Company,  Ltd.,  and  P.  Grassman,  Respondents. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Ralph  Lowenbbin,  Respondent,  v.  The  EqinTABLE  Life  Assurance 
Society  or  the  United  States,  Appellant. —  Judgment  and  order'  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills, 
Rich,  Kelly  and  Jaycox,  JJ. 

Katherine  Lowenbein,  Resiwndent,  v.  The  Equitable  Life  Assur- 
ance Society  of  the  United  States,  Appellant.- — Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  — >  Jenks,  P.  J., 
Mills,  Rich,  Kelly  and  Jaycox,  JJ. 

Miller  Tire  Corporation,  Appellant,  v.  Solomon  Schbrtz,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Rose  M.  Palmer  and  Lillian  Palmeji,  Respondents,  v.  Rotary  Realty 
Company,  Inc.,  and  Others,  Appellants.—  Interlocutory  judgment  affirmed, 
with  costs,  upon  the  opinion  of  Mr.  Justic€i  Benedict  at  Special  Term. 
[Reported  in  109  Misc.  Rep.  431.]  Jenks,  P.  J.,  Rich,  Putnam,  Kelly  and 
Jaycox,  JJ.,  concur. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Pasqualb 
Valibndi,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
'  Sessions  affirmed  by  default.     Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ.,  concur. 

The  People  op  the  State  of  New  York  ex  rel.  Frank  Nordone, 
Relator,  v.  Edward  S.  Ireland  and  Others,  as  Sewer  Commissaoiiers  of  the 
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Sewer  District  of  Huntington,  County  of  Suffolk,  State  of  New  York, 
Reex)ondenta. —  Writ  vacated  and  proceeding  dismissed,  with  fifty  dollars 
costs  and  disbiirsements,  upon  the  ground  that  there  has  been  no  audit  of 
the  relator's  claim,  and,  therefore,  there  is  nothing  for  this  oourt  to  review. 
(People  ex  rd.  Brown  v.  Board  of  Apporiionmeni,  62  N.  Y.  224;  People  ex 
ret,  Myers  v.  Baamee,  114  id.  317.)  Jenks,  P.  J.,  Rich,  Putnam,  Kelly  and 
Jaycox,  JJ.,  concur. 

Habrt  J.  Rtan,  Respondent,  v.  L.  K.  CoifSTOCK  &  Compant,  Appel- 
lant.—  Judgment  and  order  unanimously  afifirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Mark  R.  Spblhan,  Respondent,  v.  Wii<uam  Mosbis  Imbbix  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Jenks,  P.  J.,  MiUs,  Blaokmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Charles  L.  Allbbs,  Appellant,  v.  Olga  S.  Allers,  Respondent. —  Stay 
continued  on  condition  that  appellant  perfect  the  appeal,  and  be  ready 
for  argument  on  July  9,  1920,  for  which  day  the  cause  is  set  down,  with  a 
provision  for  the  defendant  visiting  the  boy,  to  be  included  in  the  ordor  to 
be  settled  on  notice.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycox,  JJ. 

JosBPHiNE  Basso  and  Morris  Ruffino,  as  Administrators,  etc.,  of 
Salvatorb  Basso,  Deceased,  Respondeuts,  v.  John  T.  Clark  &  Son, 
Inc.,  Appelant. —  Motion  for  reargument  granted,  and  cause  set  down  for 
Friday,  July  9,  1920,  at  ten  a.  m.  Present  —  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Jaycox,  JJ. 

Henrt  M.  Beling,  as  Administrator,  etc.,  Respondent,  v.  Oscar 
Deutscher  and  Others,  Appellants. —  Motion  to  dismiss  i^peal  granted, 
with  ten  dollars  costs,  because  of  unexplained  and  inexcusable  delay  in 
procedure,  and  failure  to  comply  with  the  provisions  of  the  judgment  as 
entered.    Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blaokmar  and  Kelly,  JJ. 

Constance  V.  Brxtgobmann,  Respondent,  v.  August  Bruggemann, 
Appellant. —  Motion  granted.  Present  —  Jenks,  P.  J.,  Rich,  Putnam, 
Blaokmar  and  Kelly,  JJ. 

Marius  Dauerb  and  Another,  Respondents,  v.  Carmine  Altieri  and 
Another,  Appellants. —  Motion  denied,  without  costs,  and  stay  vacated. 
Presoit  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  J  J. 

Louis  G.  Enobl,  Respondent,  v.  Hbnry  Doschbr  and  Others,  as  Execu- 
tors, etc..  Appellants,  and  Others,  Defendants.  (Action  No.  1.)  —  Motion 
denied  on  condition  that  appdlants  perfect  the  appeal,  place  the  case  on 
the  calendar  for  the  next  term  of  the  court  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  J  J. 

Eliozer  Enolbman,  Respondent,  v.  Donato  Montano,  Appellant. — 
Motion  denied.  Present  —  Jraiks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
KeUy,  JJ. 

Nora  Blatch  De  Forest,  Respondent,  v.  Lbb  Db  Forest*  Appellant. — 
Motion  denied,  without  coats.  Present  —  Jenks,  P.  J.,  Rich,  Putnam, 
Blackmar  and  Kelly,  JJ. 
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EcoNOMT  HoMSB  CoMPAKT,  Appellant,  V.  Adolph  Voiqt  and  Others, 
Respondents. —  Motion  for  reargument  denied,  with  ten  dollars  costs. 
Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Farmers  Loan  and  Trust  Company,  as  Trustee,  etc.,  Appellant,  v. 
Mart  A.  Barnard  Wagbtaff  and  Others,  Appellants,  Impleaded  with 
Mart  G.  Shelly,  Respondent,  and  Another,  Defendant. —  Motion  granted. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ. 

William  H.  Fischer,  Respondent,  v.  Catherine  J.  Gabtmetbr  and 
Elizabeth  M.  Frawlby,  Appellants,  and  Another,  Defendant. —  We  think 
that  no  further  payments  should  be  made  pending  the  hearing  and  deter- 
mination of  the  appeal.  Motion  granted  to  that  extent,  without  costs. 
Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  J  J. 

Mary  Gohlke,  Respondent,  v.  Frank  C.  Blanchard,  Appellant,  and 
Others,  Defendants. —  Motion  for  stay  denied.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Jaycox,  JJ. 

Bamuel  Guyefp,  Respondent,  v.  Jacob  Moskowitz,  Appellant. — ^Motion 
denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

Alida  Hurd,  as  Executrix,  etc..  Respondent,  v.  Herman  B.  Van  Cleve, 
Appellant. —  Motion  to  dismiss  appeal  denied  upon  condition  that  appellant 
within  five  days  file  an  undertaking  on  appeal  with  appropriate  surety, 
and  serve  same  on  respondent's  attorney;  otherwise,  motion  granted,  with 
ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Clifford  J.  Barker  for  a  Peremptory 
Writ  of  Mandamus,  etc. —  Motion  for  writ  of  mandamus  denied,  without 
costs.    Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  J  J. 

In  the  Matter  of  the  Application  of  Henry  Bleistift,  Respondent,  for 
an  Order  Consenting  to  the  Removal  of  the  Body  of  Abraham  Bleistift 
from  Mt.  Judah  Cemetery. —  Motion  denied.  Present  —  Jenks,  P.  J., 
Mills,  Rich„  Putnam  and  Jaycox,  JJ. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Hannah 
Chisholm,  Deceased. —  Motion  denied.  Present  —  Rich,  Putnam,  Black- 
mar, Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Petition  of  Patrick  J.  Kilgallon,  Administrator  of 
the  Estate  of  Margaret  Agnes  Kilgallon,  Deceased,  in  Discovery  Pro- 
ceedings.—  Motion  denied.  Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Black- 
mar and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Ruftts  L.  Perry  for  Reinstatement  as 
an  Attorney  at  Law. —  Application  denied  on  the  merits,  but  not  for  want  of 
power  to  grant  it.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

In  the  Matter  of  Edward  J.  Ross,  an  Attorney. —  Matter  referred  to 
the  Hon.  Herbert  T.  Ketcham,  official  referee,  to  hear  and  report  to  this 
court.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  the  State  Commission  of  Prisons, 
with  Regard  to  the  Construction,  Management  and   Affairs   of^assau. 
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County  Jail. —  Upon  consideration  of  the  letter  received  from  the  Deputy 
Attorney-General,  the  application  to  withdraw  the  brief  submitted  is  granted, 
and  a  new  brief  may  be  filed  within  five  days.  Present  —  Jenks,  P.  J., 
Putnam,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  the  Western  Union  Telegraph 
Company  for  a  Writ  of  Mandamus  against  Josiah  T.  Marean. —  Motion 
for  writ  of  mandamus  denied,  without  costs.  The  former  justice  has,  in 
his  affidavit  presented  to  us,  stated  that  he  was  willing  to  settle  the  case 
and  order  it  on  file,  if  the  parties  would  agree  on  the  form  thereof.    Present 

—  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Charles  Lamphear,  Appellant,  v.  Amos  S.  Lamphear  and  Others, 
Respondents. —  Motion  granted.  Present  —  Jenks,  P.  J.,  Rich,  Putnam, 
Blackmar  and  Kelly,  J  J. 

Florence  Lehman,  Appellant,  v.  Edna  Spicer  and  Others,  Respondents. 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Frances  Millspaugh,  as  Temporary  Administratrix,  etc.,  and  Others, 
Respondents,  v.  William  F.  Cassedy,  as  Trustee,  and  Others,  Appellants. 

—  Motion  granted.  Pl^sent  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
KeUy,  JJ. 

Municipal  Investing  Company,  Appellant,  v.  Howard  B.  Bullard, 
Respondent,  and  Others,  Defendants. —  Motion  denied.  Present  —  Jenks, 
P.  J.,  Mills,  Rich,  Ihitnam  and  Jaycox,  JJ. 

Bertram  C.  Nelson,  Respondent,  v.  Westchester  Electric  Railroad 
Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied.  Stay  continued  for  thirty  days.  Present  —  Jenks,  P.  J.,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Helen  S.  Engel  Price,  Appellant,  v.  David  Price,  Respondent. — 
Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Rich,  Putnam, 
Blackmar  and  Kelly,  JJ. 

In  the  Matter  of  the  Estate  of  Juuus  M.  Cohen,  Deceased.  Thomas  J- 
Meehan  and  Elwood  J.  Harlam,  Copartners,  etc.,  Appellants. —  The 
report  of  the  referee  is  confirmed.  It  appears  therefrom  that  the  so-called 
decision  of  Surrogate  Sawyer,  bearing  date  December  24,  1918,  was  not  then 
made,  but  was  actually  made  and  filed  on  December  26,  1918,  after  and  while 
said  surrogate  was  under  an  order  staying  his  proceedings.  It  follows  that 
such  decision  was  null  and  void.  Hence,  this  court,  acting  on  the  appeal 
record  and  upon  the  testimony  taken  before  the  referee  under  order  of  this 
court,  and  under  its  plenary  power  under  section  2763  of  the  Code  of  Civil 
Procedure,  makes  and  directs  an  order  granting  the  appellants'  motion  to 
vacate  and  set  aside  the  said  decision  and  any  order  entered  thereon  in  the 
office  of  said  surrogate.  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly, 
JJ.,  concur. 

The  People  op  the  State  of  New  York  ex  rel.  Thomas  J.  Meehan 
and  Elwood  J.  Harlam,  Copartners,  etc.,  Appellants,  v.  William  A. 
Sawyer,  Surrogate  of  Westchester  County,  and  Others,  Respondents. — 
As  our  decision  in  Matter  of  Cohen  {ante,  p.  890),  decided  herewith,  disposes 
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of  the  questions  raised,  this  appeal  is  dismissed,  without  eosta.  Jenks,  P.  J., 
Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

The  People  of  the  State  of  New  York  ex  rel.  E.  H.  Millbr,  Relator, 
V.  William  B.  Wilson  and  Others,  Respondents. —  Motion  denied.  Pi^ea- 
ent  —  Jenks,  P.  J.,  MiUs,  Blackmar,  Kelly  and  Jayoox,  JJ. 

Michael  J.  K.  Reilly,  Respondent,  v.  Henri  Qutmann  Silks  Corpora- 
tion, Appellant.— Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied.     Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

EtTGENE  A.  RtrnioER  and  Another,  Respondents,  Appellants,  v.  James  S. 
Coleman  and  Others,  Respondents,  Appellants. —  Motion  for  stay  granted 
in  so  far  as  to  stay,  pending  the  appe^,  all  proceedings  before  the  referee 
under  the  provisions  of  the  interlocutory  judgment  entered  upon  the  remit- 
titur from  the  Court  of  Appeals;  in  other  respects  motion  denied,  without 
costs.     Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  J  J. 

Harry  J.  Ryan,  Respondent,  v.  L.  K.  Comstock  &  Company,  Appellant. 

—  Motions  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Jaycox,  JJ. 

Shelter  Realty  Company,  Inc.,  Appellant,  v.  Gustaf  W.  Mattson, 
Respondent. —  Motion  to  dismiss  appeal  granted,  without  costs.  Present  — 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Adolph  Slomka,  Respondent,  v.  Nabsatt  Electric  Railroad  Company, 
Appellant. —  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Matilda  Slomka,  Respondent,  v.  Nassatj  Electric  Railroad  Company, 
Appellant. —  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Rich, 
Putnam,  Blackmar  and  Kelly,  J  J. 

Edith  Smith,  Appellant,  v.  F.  B.  Stearns  Company  and  Henry  L. 
Brittain,  etc..  Respondents. —  Motion  denied,  with  ten  dollars  costs. 
Piresent  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Augusta  H.  Sperry,  as  Executrix,  etc.,  Plaintiff,  v.  Theodore  I.  Under- 
HiLL,  as  Administrator,  and  Others,  Defendants. — ^Application  for  order  of 
publication  denied,  without  prejudice  to  a  new  application  at  Sx)ecial  Term 
upon  proper  papers.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ., 
concur. 

Charles  H.  Stoddard,  Appellant,  v.  Ellen  Sommbrvillb  Edwards, 
Respondent. —  Motion  to  punish  for  contempt  denied,  with  ten  dollars 
costs.     Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Benjamin  Weintraub,  Appellant,  v.  Gustave  E.  Kruse,  Respondent. 

—  Motion  denied.  Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ. 

Constant  P.  Whitney  and  Others,  Appellants,  v.  Considinb  iNVESTtNG 
Company  and  Others,  Respondents. —  Motion  granted.  Order  dismissing 
appeal  vacated  and  appeal  reinstated,  without  costs.  Present  —  Jenks, 
P.  J.,  Rich,  Putnam,  Blackmar  and  Jaycox,  JJ. 

Concbtta  Babbino,  Respondent,  v.  Benedict  Babbino,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 
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MoRBis  Berqbb,  Respondent,  v.  Sarah  Wexusr  and  Others,  Defendants, 
and  Lena  Barnett,  Appellant. —  Judgment  of  the  County  Court  of  Kings 
oounty  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Rich, 
Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Max  Blitzer,  Respondent,  v.  IsinoRE  Oellering,  Appellant,  and  Isaac 
LiNDENBERG,  Defendant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Biaokmar,  Kelly  and 
Jaycox,  JJ.,  concur. 

Herman  D.  Bob  and  Louis  Baskind,  Copartners,  Appellants,  y.  Max 
Goldstein,  as  Treasurer,  etc.,  and  Others,  Respondents. —  Order  affirmed, 
with  ten  doUars  costs  and  disbursements.  There  is  no  reason  why  plaintiffs 
should  not  bring  the  action  to  trial  on  the  merits, -as  suggested  by  the  justice 
at  Special  Term.  It  could  have  been  tried  and  decided  at  the  Jime  Special 
Term  prior  to  the  hearing  and  decision  of  this  appeal,  had  the  appellants  so 
desired,  and  it  may  be  tried  during  July,  August  or  September  in  Special 
Term,  Part  II,  under  the  assignment  of  terms  made  by  this  court  for  1920, 
if  the  plaintiffs  desire  to  try  it.  Jenks,  P.  J.,  Rich,  XHitnam,  Blackmar  and 
Kelly,  JJ.,  concur. 

Gborob  Bobhm,  Respondent,  v.  John  Holzkamp,  Respondent.  Harri- 
son BoEHM  and  Nicholas  £.  Simonson,  Ai^>ellants. —  Order  appointing 
receiver  and  order  denying  stay  on  appeal  affirmed,  with  ten  dollars  costs  on 
each  appeal  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Rich,  Putnam, 
Blackmar  and  Kelly,  JJ.,  concur. 

Sarah  Brannon,  Respondent,  v.  Ann  E.  O'Mara,  Appellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with 
ten  dollars  costs.  The  other  circumstances  mentioned  in  subdivision  5  d 
section  872  oi  the  Code  of  Civil  Procedure  mean  such  circumstances  as  wiU 
make  the  presence  and  evidence  of  the  witness  at  the  trial  doubtful  or  tm^eer- 
tain,  and  relate  to  his  x)ersonal  condition  and  piirposes  as  bearing  uiKm  the 
probability  of  his  future  attendance.  No  such  situation  is  here  suggested. 
(Tovm  of  Hancock  v.  First  Nat,  Bank,  93  N.  Y.  82;  Chartered  Bank  oflndiav. 
North  River  Ins,  Co.,  136  App.  Div.  646;  Harbwrgery,  Westchester  Fire  Ins.  Co^ 
167  id.  1;  Bernstein  v.  Solomon,  140  id.  316;  American  Woolen  Co.  v.  Alikrug^ 
139  id.  671, 672.)     Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ.,  conour. 

Thomas  Burton  and  Others,  Respondents,  v.  The  Aiistsrdam  Buiij>ino 
Company,  Inc.,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Kelly  and 
Jaycox,  JJ. 

Michael  Cioffi,  an  Infant,  etc.,  by  Salvatore  Cioffi,  His  Guardian  ad 
Litem,  Appellant,  v.  Vincenzo  Pisani,  Respondent. — 'Judgment  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  MiUs, 
Rich,  Kelly  and  Jaycox,  JJ. 

Edward  Drexler  and  Margaretta  Bartlbtt,  Respondents,  v.  Ellkn 
M.  White,  Appellant. —  Judgment  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  MiUs,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Abe  Fader,  Appellant,  v.  Harry  Pollack,  Respondent. —  Order  of  the 
County  Court  of  Kings  county  setting  aside  verdict  and  granting  a  new  trial 
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nnammously  affirmed,  with  costs  to  re8XK>ndent  to  abide  the  event.  No 
opinion.    Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

Gerard  Gbaritt,  an  Infant,  by  John  Gbaritt,  His  Guardian  ad  litem. 
Appellant,  v.  Wbstcott  Express  Company,  Respondent. —  Order  setting 
aside  verdict  and  granting  a  new  trial  unanimonsiy  alBrmed,  with  costs  to 
respondent  to  abide  the  event.  No  opinion.  Present  —  Jenks,  P.  J.,  MiUs, 
Blackmar,  Kelly  and  Jaycox,  J  J. 

Annie  M.  Gbraghtt,  Respondent,  v.  Rye  Beach  Clttb  and  Rye  Coi>r- 
sTRucnoN  Company,  Inc.,  Appellants. —  Judgment  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Kelly  and 
Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  Bronx  Parkway  Commission, 
Respondent,  to  Acquire  Title  to  Lands  of  Thomas  H.  Howitt  and  Others. 
Thomas  H.  Howitt,  Appellant. —  Order  confirming  report  of  commissioners 
of  appraisal  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
denying  motiou  to  return  report  to  commissioners  for  amendment  and  find- 
ings of  fact  and  conclusions  of  law  affirmed,  with  ten  dollars  costs.  No 
opinion.    Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

In  the  Matter  of  the  Proiwsed  Probate  of  a  Written  Instrument  Purport- 
ing to  Be  the  Last  Will  and  Testament  of  Johanna  B.  Hauer,  Deceased, 
Late  of  the  Borough  of  Brooklyn,  Kings  County,  New  York.  Jxnjus  M. 
Hauer,  Appellant;  Samuel  W.  Hatter  and  Others,  Respondents. —  Decree 
of  the  Surrogate's  Court  of  Kings  county  reversed,  and  new  trial  granted, 
with  costs  to  abide  the  event,  on  the  ground  that  the  verdict  of  the  jury 
and  the  decision  of  the  learned  surrogate  are  against  the  weight  of  the  evi- 
dence.   Jenks,  P.  J.,  Mills,  Rich,  Blackmar  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Petition  of  Donald  MacKinnon  to  Be  Admitted  a 
Citizen  of  the  United  States  of  America. — A  master  of  vessels  sailing  under 
foreign  fiags  is  to  some  extent  acting  under  the  laws  of  and  subject  to  officials 
of  a  foreign  country.  Hence,  the  five  years'  residence  necessary  for  naturali- 
zation cannot  be  computed  from  sea  service  on  foreign  vessels  even  if  the 
applicant's  wife  and  children  reside  in  this  country.  Order  affirmed,  without 
costs.    Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Mary  B.  Jenkins,  Appellant,  v.  Christopher  C.  Mollenhatjer, 
Receiver  of  the  Real  Property  Formeriy  Owned  by  John  G.  Jenkins,  Late 
of  the  County  of  Nassau,  Deceased,  Respondent. —  Order  reversed,  with 
ten  dollars  costs  and  disbursements.  Plaintiff's  default  in  not  opposing  the 
motion  and  order  of  November  26,  1919,  opened,  on  her  payment  of  twenty- 
five  dollars  costs,  upon  which  such  order  should  be  modified  so  as  to  direct 
an  ascertainment  of  the  gross  sum  to  which  plaintiff  should  be  entitled  in 
discharge  and  satisfaction  of  her  claims  for  dower.  Jenks,  P.  J.,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Hagop  Jizmejian,  Appellant,  v.  Michael  J.  Hays,  Respondent. — 
Order  of  the  County  Court  of  Westchester  county  setting  aside  verdict  and 
granting  new  trial  unanimously  affirmed,  with  costs  to  respondent  to  abide 
the  event.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly 
and  Jaycox,  JJ. 
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Nathan  Kebsman,  an  Infant,  by  Ibidob  Kesbman,  His  Guardian  ad 
litem,  Appellant,  v.  Thomas  Hbaly,  Redpondent. —  Judgment  and  order 
reversed  and  new  trial  granted,  with  oosts  to  abide  the  event,  upon  the 
ground  that  the  rulings  at  folios  133  and  338  constituted  error  prejudicial 
to  plaintiff's  case,  such  as  to  require  a  new  trial,  as  the  case  upon  the  merits 
was  a  dose  one.    Jenks,  P.  J.,  Mills,  Kich,  Kelly  and  Jaycox,  J  J.,  concur. 

William  S.  Leeds,  Appellant,  v.  Mart  E.  Joyce  (or  Frbedlet),  also 
•Known  as  May  E.  Joyce  and  May  J.  Leeds,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinioD.  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

John  E.  Lblono,  Respondent,  v.  The  Farmers'  Loan  and  Trust  Com- 
pany and  Helens  Lucas  Jones,  as  Administrators,  etc.,  of  Philip  Living* 
STON  Jones,  Deceased,  Appdlants. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Putnam, 
Blackmar  and  Kelly,  JJ. 

William  MacMahon,  an  Infant,  by  William  G.  MacMahon,  His  Guar- 
dian ad  litem,  Respondent,  v.  Pure  Oil  Company,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  oosts.  No  opinion.  Present  — 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

WiLUAM  G.  MacMahon,  Respondent,  v.  Pure  Oil  Company,  Appellant. 
—  Judgment  and  order  unanimously  affirmed,  with  costs*  No  opinioo. 
Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Harry  A.  Meola,  Respondent,  v.  Thomas  J.  O'Neill,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  ccmcur. 

Benjabun  F.  Moats,  Plaintiff,  v.  Island  Oil  and  Transport 
Corporation,  Defendant. —  Judgment  for  plaintiff,  without  oosts-  Few 
phrases  convey  a  meaning  more  fixed  and  rigid  than  the  expression  '*  gross 
proceeds."  It  means  the  sum  at  which  the  goods  are  sold,  even  if  this 
involved  the  expense  of  carriage  to  market.  Therefore,  it  is  distinguished 
from  net  proceeds  where  freight  and  landing  charges  are  deducted.  {Lamar 
Ins,  Co.  of  New  York  v.  McGlashen,  54  111.  513;  McMurphy  v.  Garland^  47 
N.  H.  316.)  "  Gross  proceeds  derived  by  the  purchasers  ♦  ♦  ♦  from 
the  sale  of  oil  "  is  a  formula  peculiarly  fitting  as  a  basis  to  compute  a  royalty, 
since  it  removes  from  controversy  the  entire  question  of  deductions  incurred 
in  .such  sales.  To  shade  down  and  re\'ise  this  clause  becauhe  of  the  place  of 
sale  would  unmake  a  mercantile  contract  after  the  contracting  parties  have 
established  its  terms  with  certainty.  Jenks,  P.  J.,  Mills,  Rich«  Putnam  and 
Blackmar,  JJ.,  concur. 

Andrew  Nicola,  Respondent,  v.  Jacob  Mettrbr,  Appellant. —  Findings 
of  fact  numbered  V,  VI,  VII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV,  XVI,  XVII, 
XVIII,  XIX,  XX,  XXI,  XXII,  XXIII,  XXIV,  XXV,  XXVI,  XXVII, 
XXVIII,  XXIX,  XXX  and  XXXI,  are  reversed,  and  the  judgment  modified 
by  reducing  the  recovery  to  the  smn  of  $1,492,  with  interest,  and  as  mo<iified 
affirmed  without  costs.  Rich,  Blackmar  and  Jaycox,  JJ.,  concur;  Putnam 
and  Kelly,  J  J.,  vote  to  sustain  findings  V,  XFV  and  XXIV,  thereby  reducing 
the  recovery  to  $2,225.60. 
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The  People  op  the  State  of  New  York,  Respondent,  v.  William  F. 
Co  WEN,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Ses- 
sions, and  order  affirmed.  No  opinion.  Jenks,  P.  J.,  Rich,  Putnam, 
Blackmar  and  Kelly,  JJ.,  concur. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Charles  T. 
Kan  DEL,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of 
Ejngs  county  reversed,  and  new  trial  ordered,  on  the  ground  that  the  evidence 
of  identity  is  not  sufficient  to  remove  a  reasqnable  doubt.  Jenks,  P.  J., 
Mills,  Putnam  and  Blackmar,  JJ.,  concur;  Kelly,  J.,  votes  for  affirmance. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Barney  King, 
Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Richmond 
county  affirmed.  No  opinion.  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
Kelly,  J  J.,  concur. 

Emma  M.  Roberts,  as  Executrix,  etc.,  of  William  W.  W.  Roberts, 
Deceased,  Appellant,  v.  Thaddeus  Davids  Ink  Co.,  Inc.,  Resi)ondent. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Jenks,  P.  J.,  Rich,  Putnam,  Kelly  and  Jayoox,  J  J. 

James  Rooney,  an  Infant,  by  William  Roonby,  His  Guardian  ad  Litem, 
Appellant,  v.  Westcott  Express  Company,  Respondent. —  Order  setting 
aside  verdict  and  granting  new  trial  uncmimonsly  affirmed,  with  costs  to 
respondent  to  abide  the  event.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jaycox,  JJ. 

Frank  Salvatore,  an  Infant,  by  Nicholas  Salvatore,  His  Guardian 
ad  litem,  Respondent,  v.  Nassau  Electric  Railroad  Company,  Appel- 
lant.—  This  was  a  very  dose  case  upon  the  facts.  In  submitting  to  the 
jury  as  a  question  of  negligence  the  motorman's  failure  to  sound  bell  or  gong 
upon  approaching  the  middle  of  the*  block  where  the  accident  happened, 
we  think  the  court  erred,  although  no  exception  thereto  was  taken.  We, 
therefore,  in  our  discretion  reverse  the  judgment  and  grant  a  new  trial,  with 
costs  to  abide  the  event,  since  the  above  submis^on,  though  not  excepted 
to,  deprived  the  defendant  of  a  fair  trial.  Jenks,  P.  J.,  Mills,  Rich,  Kell/ 
and  Jaycox,  JJ.,  concur. 

Nicholas  Salvatore,  Respondent,  v.  Nassau  Electric  Railroad 
Company,  Appellant. —  This  was  a  very  close  case  upon  the  facts.  In 
submitting  to  the  jury  as  a  question  of  negligence  the  motorman's  failure 
to  sound  bell  or  gong  upon  approaching  the  middle  of  the  block  where 
the  accident  happened,  we  think  the  court  erred,  although  no  exception 
thereto  was  taken.  We,  therefore,  in  oUr  discretion  reverse  the  judgment 
and  grant  a  new  trial,  with  costs  to  abide  the  event,  since  the  above  sub- 
mission, though  not  excepted  to,  deprived  defendant  of  a  fair  trial.  Jenks, 
P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 

Rebbcka  Schnibbe,  Appellant,  v.  Louis  Schnibbe  and  Another,  as 
Executors  of  and  Trustees  under  the  Last  Will  and  Testament  of  Louis 
Schnibbe,  Deceased,  and  Others,  Respondents. —  Judgment  unanimously 
affirmed,  with  costs,  upon  the  opinion  of  Mr.  Justice  Scudder  at  Special 
Term.  [Reported  in  109  Misc.  Rep.  382.)  Present  —  Jenks,  P.  J.,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 


Digitized  by  VjOOQIC 


896     Cases  Reported  with  Brief  Syllabl 

First  Department,  July,  1920.  [VoL  198. 

Jacob  Singer,  as  Administrator,  etc.,  of  Benjamin  L.  Singer,  Deoeased, 
Resi)ondent,  v.  Erie  Railroad  Company,  Appellant. —  Judgment  and 
order  affirmed,  with  costs,  in  accordance  with  Elias  v.  Lehigh  Valley  R,  R. 
Co,  (226  N.  Y.  154).  Jenks,  P.  J.,  Mills,  Pu  nam  and  Blackmar,  JJ.,  concur; 
Kelly,  J.,  votes  to  reverse  ujKyn  the  ground  that  the  evidence  shows  that 
plaintiff's  intestate  was  guilty  of  contributory  negligence  as  matter  of  law, 
and  that  the  verdict  acquitting  him  of  contributory  negligence  is  contraiy 
to  the  evidence. 

LiNA  VoN  Kamp,  Substituted  in  Place  of  Fred  Von  Kamp,  Deoeaaed, 
Appellant,  v.  Violet  Bramsr  and  John  0.  Schleicher,  Respondents. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Blackmar  and  Kelly,  J  J. 

Dedsiona  by  the  Presiding  Juetice  on  ApplicaHona  to  Appeal  from  the  Appellate 

Term. 

Ohablbb  Grossman  and  Another,  Respondents,  y.  Ibaan  Sandi-bii, 
Appellant. —  Application  denied*  with  ten  dollara  eosts.  (See  Handy  v. 
BtUler,  183  App.  Div.  369.) 

Samuel  Michael,  etc.,  Appellant,  v«  "PBrsB"  F.  Frankun,  etc.. 
Respondent. —  Application  denied,  with  ten  doliaro  oosts.  (See  Handy  v. 
BuOer,  183  App.  Div.  359.) 


First  Department,  Jttly,  1920. 

Anna  Anchorstar,  Respondent,  v.  J.  M.  Gidding  &  Co.,  Impleaded 
with  William  M.  Barrett,  as  Pre^dent  of  Adams  Express  Company, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event,  unless  plaintiff  consents  to  reduce  judgment 
as  entered  to  the  sum  of  $12,171.50;  in  which  event  the  judgment  as  ao 
modified  and  the  order  appealed  from  are  affirmed,  without  costs.  No 
opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Giovanni  Orlando,  ResjKjndent,  v.  Samuel  Stolowitz  and  Another, 
Copartners,  etc.,  Appellants,  Impleaded  with  Another. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Robert  L.  Farr,  Respondent,  v  Slovak  Press,  Inc.,  Appellant. — 
Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs  in  this  court  and  in  the  court  below. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Greeubaum,  JJ. 

Sol  M.  Gerson,  Resix>ndent,  v.  Eva  R.  Sheer,  Also  Known  as  Eva  R. 
Gleason,  Appellant. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  CJlarke,  P.  J.,  DowUng,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Jane  £.  Barney. 
Deceased,  as  a  WUl  of  Real  and  Personal  Property.     LoniB  V.  Ennis,  as 


Digitized  by  VjOOQIC 


Casjs  Eeported  with  Brief  Syllabi.  897 

App.  Div.]  First  Department,  July,  1920. 

Residuary  Legatee  and  Sole  Executor,  etc.,  Appellant;  William  De  Witt 
Van  Rodbn  and  Others,  Respondents. —  Decree  and  order  afiOrmcd,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaiyn,  J  J. 

United  States  Trust  Company  op  New  York,  Respondent,  v.  Ada 
Louise  Heinze  and  Another,  Appellants. —  Judgment  and  order  afiirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  J  J. 

Archibald  Williamson  and  Others,  Respondents,  v.  New  York  Oversea 
Company,  Inc.,  Api)ellant. —  Judgment  aflBrmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ, 

Jebse  J.  EisENMAN,  Respondent,  v.  American-La  France  Fire  Engine 
Company,  Inc.,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Present  —  Clarke,  P.  *).,  Dowling,  Smith,  Page  and  Green- 
baum, J  J. 

The  ipBOPLB  OF  the  State  of  New  York,  Respondent,  v.  Sadie  Rothen- 
BERG,  Alias  Annie  Kline,  Appellanf. —  Judgment  and  order  affirmed.  No 
opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, J  J. 

Maclaren  &  Gentles,  Inc.,  Respondent,  v.  Maxim  Karminski,  Appe- 
lant.—  Judgment  and  order  affirmed,  -with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York,  R<)spondent,  v.  Joseph  Gibson, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ.;   Smith,  J.,  dissented. 

Sanford  n.  Cohen,  Appellant,  v.  George  Dunlop  and  Others,  Respond- 
ents.—  Order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

A.  W.  McLaughun  &  Company,  Respondent,  v.  The  Southern  Hotel 
Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
iL»aum,  JJ. 

Robert  Holmes,  Individually  and  as  Trustee,  etc.,  and  Others,  Respond- 
ents, V-  Hugh  N.  Camp,  Jr.,  Individually  and  as  Sole  Surviving  Executor 
of  and  as  Trustee  under  the  Last  Will  and  Testament  of  Hugh  N.  Camp, 
Deceased,  and  Others,  Impleaded  with  Emily  Lefferts  Jones  and  Others, 
as  Executors,  etc.,  of  Dwight  A.  Jones,  Deceased,  Appellants. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to  defendants 
to  withdraw  demuiTer  and  to  answer  on  payment  of  said  costs  and  ten 
dollar^  costs  of  motion  at  Special  Term.  No  opinion.  Present  —  Clarke, 
P.  J.,  DQwling,  Smith,  Page  and  Greenbaum^  JJ. 

Pai-erno  Investing  Corporation,  Respondent,  v.  Jacob  Katz,  Appel- 
lant.—  Order  affirmod,  with  ten  dollars  costs  and  disbursements.  No 
opim'on.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph  Cohen, 

App.  Div.— Vol.  CXCm.        57 
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Appellant. —  Jud^^ment  and  order  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Waitt  Investing  Company,  Inc.,  a  Corporation,  etc..  Plaintiff,  v. 
Ralph  S.  Robbins,  Defendant. —  Submission  dismissed,  without  costs,  on 
the  authority  of  Marshall  v.  Hayward  (67  App.  Div.  137)  and  Denver  Tramway 
Co,  V.  Bankers  Trust  Co.  (180  id.  433).  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ'. 

George  N.  Cherrington,  Suing  on  Behalf  of  Himself  and  Other  Tenants, 
etc.,  Api>ellant,  v.  Gardens  Apartment,  Inc.,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements,  with  leave  to  plaintiff  to  serve  an 
amended  complaint  on  payment  of  said  costs  and  ten  dollars  costs  of  motion 
at  Special  Term.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Lionel  Hagenasrs  and  Another,  Partners,  etc..  Respondents,  v.  Lucas 
Caballero  and  Another,  Defendants,  and  Julio  C.  Caballero,  Appellant, 
Individually  and  as  Surviving  Partners,  etc. —  Order  modified  so  as  to  per^ 
mit  the  denials  contained  in  the  2d  and  7th  paragraphs  of  the  answer  to 
remain  as  denials  in  all  the  affirmative  defenses.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

In  the  Matter  of  Jeremiah  J.  Coughlan,  an  Attorney. —  Upon  the 
petition  and  answer  and  accompanying  affidavits,  proceeding  dismissed. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Hetty  H.  R.  Green,  Deceased.— :  Motion  to  resettle 
order,  and  leave  to  respondents  to  apx>eal  to  the  Court  of  Appeals,  granted. 
Order  reversing  specific  questions  of  fact  inconsistent  with  the  opinion  and 
containing  new  findings  substituted  therefor,  and  also  containing  questions 
to  be  certified,  to  be  settled  on  notice.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ.     [See  192  App.  Div.  30.1 

Clementine  Farr  Dupp  and  American  Security  and  Trust  Company, 
as  Executors  of  and  Trustees  under  the  Last  Will  and  Testament  of  John  J. 
Duff,  Deceased,  Respondents,  v.  William  Fox  and  Others,  Appellants, 
Impleaded  with  Mary  J.  C.  Rodenkirchbn  and  Others,  Respondents. — 
Judgment  affij*med,  with  costs,  on  the  opinion  of  Lehman,  J.,  at  Si>ecial 
Term.  [Reported  in  Duffy.  Rodenkirchen,  110  Misc.  Rep.  575.]  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Louis  Black  v.  New  York  Railways  Company,  Impleaded,  etc. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  J  J. 

Charles  Catanzaro  v.  New  York  Railways  Company. —  Motion  to 
dismiss  appeal  grante4,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.« 
Laughlin,  Dowling,  Page  and  Greenbaum,  J  J. 

RoBENA  K.  V.  Allen  v.  Farmers'  Loan  and  Trust  Company  and 
Others. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 
Present —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  J  J. 

RoBENA  K.  V.  Allen  v.  Farmers'  Loan  and  Trust  Company  and 
Others. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 
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Builders  Brick  and  Supply  Company  v.  Anna  B.  Benjamin  and 
Others. —  Motion  to  dismiss  api)eal  granted,  inth  ten  dcXIaaca  costs,  tmless 
appellants  comply  with  terms  stated  in  order.  Present  —  Clarke,  P.  J., 
Langhlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Frederick  O.  Farrall  v.  William  J.  Ybnnib. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Page  and  Greenbaum,  JJ. 

Ira  L.  Wood  v.  Samson  D.  Oppenhsim  and  Others. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellants  comply  with  terms 
stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Stephen  Wise  and  Others  v.  Jacob  Blumenthal. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellant  comply  with  terms 
stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

The  City  of  New  York  v.  Marie  P.  Work,  as  Administratrix,  etc. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

The  City  op  New  York  v.  Marie  P.  Work,  as  Administratrix,  etc. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaimi,  JJ. 

C.  M.  Plowman  &  Company  v.  Violet  Ingram. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs«  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Page  and  Greenbaum,  JJ. 

Henry  S.  Chapin  and  Others  v.  Victor  Leonard. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellant  comply  with  terms 
stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Hekru  Knitting  Mills  v.  Max  Lazarowitz  and  Others. —  Application 
denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Abraham  Glanzer  and  Others  v.  Levi  Shepard  and  Others. —  Applica- 
tion granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Page  and  Greenbaum,  JJ. 

Rose  Frender  v.  Max  Bloomfield.' — Application  granted.  Order 
signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Green- 
baum, JJ. 

ScHEFF  &  HoRiNSTEiN  V.  pAUL  Abelbs,  Inc. —  Application  denied,  with 
ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Page  and  Greenbaum,  J  J. 

Samuel  Finkelstein  and  Others  v.  New  England  Woolen  and  Dress 
Goods  Mills,  Inc. —  Application  granted.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Hyman  Lipton  v.  Columbia  Trust  Company. —  Application  granted. 
Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Eugenb  Gutman  and  Others  v.  Benjamin  WsisBARTH^and  Others. — 
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Application  granted.  Order  si£:ned.  Present  —  Clarke,  P.  J.,  Tjaughlin, 
Dowling»  Page  and  Greenbaum,  JJ. 

Abraham  Citbon  and  Others  v.  Bachrack  Sons  Company,  Inc. — 
Application  denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed. 
Present  —  Clarke,  P.  J.,  Lai^hlin,  Bowling,  Page  and  Greenbaum,  JJ. 

Ha£lem  Lumbbr  Company,  Inc.,  v.  IsinoaE  Mosson  and  Othctrs. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Tiftughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Abraham  Friedman  v.  Peopue's  National  Fire  Insitrancb  Company. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Charles  Goldman  v.  Insusance  Company  of  North  Amebioa. — 
Application  granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Tiaughlin, 
Dowling,  Page  and  Greenbaum,  JJ. 

YoRKviLLE  Motor  Company,  Inc.,  v.  Rosa  Mabkowitz. —  Application 
denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Samuel  Cohen  and  Others  y.  American  Woolen  Company  of  New 
York. —  Motion  for  reargument  or  leave  to  appeal  denied;  motion  for 
stay  granted.    Present  —  Clarke,  P.  J.,  Tiaughlin,  Dowling  and  Page,  JJ, 

Frederick  Zittel  &  Sons  v.  Louis  K.  Schwartz. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  P&ge 
and  Greenbaum,  JJ. 

Albert  Froeuch  v.  Reo  Motor  Car  Company  of  New  York. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Page  and  Greenbaum,  J  J. 

The  People  of  the  State  of  New  York  ex  rel.  New  York  Central 
and  Hudson  River  Railroad  Company  v.  Egburt  E.  Woodbury  and 
Others,  etc. —  Motion  granted.  I^resent  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Page  and  Greenbaum,  JJ. 

Gladys  Loftus  v.  Greenwich  Lithooraphinq  Company,  Inc.,  and 
Others. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

William  N.  Cohen  v.  Edward  M  aroolies. — Motion  granted.  Present — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Ernest  C.  Moore  v.  The  City  of  New  York. —  Motion  denied,  with 
ton  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  J  J. 

The  People  of  the  State  of  New  York  ex  rel.  Abraham  M,  Averbtt  v. 
Birdie  Averett. —  Motion  for  stay  pending  appeal  granted.  Settle  order 
on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Green- 
baum, JJ. 

Emanuel  M.  Kaiser  v.  Edith  O.  Kaipeu. —  Motion  denied.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  aiul  Grc'cubaum,  JJ. 

Job  E.  Hedges,  as  Receiver,  etc.,  v.  John  F.  IlYLANand  Others. — Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Tifttighlin,  Dowling, 
Page  and  Greenbaum,  JJ. 

Digitized  by  VjOOQIC 


Cases  RSeported  with  Brief  Syllabi.  901 

App.  Div.]  First  Department,  July,  1920. 

RiVBR  Plate  Comuercial  Company  v.  Home  iNstrRANCB  Company.— 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Page  and  Greenbaum,  JJ. 

Chaelbs  Brock,  Suing,  etc.,  v.  Rttbl  W.  Poor  and  Others. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Langhlin,  Dowling, 
Plage  and  Greenbamn,  JJ. 

Rose  Walsh  v.  Emigrant  iNDTTSTRiAii  BAviNaa  Bank  and  Others. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Page  and  Greenbamn,  JJ. 

Den  Norske  Americkinjb  Actiesbblskabet  v.  Sitn  Pbintino  and  Pub- 
usHiNO  Association  and  Others. —  Motion  granted;  question  certified. 
Present  — •  Clarke,  P.  J.,  LaughHn,  Dowling,  Page  and  Ghieenbaum,  JJ. 

Arcangelo  Raile  V-  Manhattan  Mortoage  Company,  Impleaded,  etc. 
—  Motion  denied,  with  ten  dollars  costs.  Ptesent  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Grace  H.  McClurb,  Deceased. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Joseph  H.  Lukach  v.  Harry  P.  Reioart  and  Others. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page 
and  Greenbaum,  JJ. 

Oakleiqh  Farms,  iNa,  v.  Meyer  Rubs. —  Motion  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Maybelle  D.  Goitert  v.  MscfHANics  ANi>  Mbtals  National  Bank  and 
Others. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

G.  Richard  Davis  &  Company,  Inc.,  v.  Hbnvy  Blankfobt.  G.  Righ*- 
ARD  Davis  &  Company,  Inc.,  v.  Arbaham  Bernstein.  G.  Richard 
Davis  &  Company,  Inc.,  v.  Herman  A.  Sacks.  G.  Richard  Davis  & 
Company,  Inc.,  v.  William  G.  Friedman.  G.  Richard  Davis  &  Company, 
Inc.,  v.  Samuel  Silver.  G.  Richard  Davis  &  Company,  Inc.,  v.  Max 
Stavich. —  Applications  for  stay  pending  appeal  granted.  Settle  orders 
on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Green- 
baum, JJ. 

Wistar  M.  Heald  v.  Marden,  Orth  &  Hastings  Compant,  Inc. — 
Motion  for  leave  to  appeal  denied,  with  ten  dollars  costs;  motion  for  stay 
granted  upon  defendant's  filing  undertakiDg  prescribed  by  section  1310  of 
the  Code  of  Civil  Procedure.  I^resent  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Page  and  Greenbaum,  JJ. 

Abraham  Shu  cart  v.  Giuseppe  Arena. —  Motion  denied,  with  ten  dollars 
costs,  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page 
and  Greenbaum,  JJ. 

Simon  Brink  and  Others  v.  Harry  Hindblmann,  Inc. —  Motion  for 
stay  pending  appeal  granted.  Settle  order  on  notice.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Louise  Christman  and  Others  v.  Rae  Levinson  and  Others. —  Motion 
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for  stay  pending  appeal  granted.  Settle  order  on  notioe.  Ptefient  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Philip  Horinstein  v.  Jacob  Blumbnthal. — >  Motion  for  stay  pending 
appeal  granted.  Settle  order  on  notioe.  Present  —  Clarke,  P.  J.,  Laughliny 
Dowling,  Page  and  Greenbaum,  JJ. 

ViNCENzo  Canella,  Suing,  etc.,  v.  U-Nbed  Icb  Company,  Inc.,  and 
Others. — Motion  for  stay  pending  appeal  granted.  Settle  order  on  notioe. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Elsa  Lbntino  v.  Charles 
Fesbr  and  Others. —  Motion  denied,  with  ten  dollars  oosts.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Bernard  Gordon  y.  Emily  L.  P.  Bbvins. —  Motion  granted  and  appeal 
dismissed,  with  ten  dollars  oosts,  unless  appeUant  oomply  with  tenns 
stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

NussBAUM  Hbrzio  COMPANY  V.  Bbatbicb  Peselowitz. — ^Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.* 
Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Commissioner  of  Public  Charities  on  Complaint  of  Euzabeth  Breckbr 
V.  James  Rock. —  Motion  granted  unless  appellant  oomply  with  terms 
stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and 
Greenbaum,  JJ. 

Ethbl  Rbimullbr  v.  Town  and  Terminal  Taxi  Corporation. — 
Application  denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 

Morris  Ryskind  v.  Town  and  Terminal  Taxi  Corporation. — ^Appli- 
cation denied,  with  ten  dollars  oosts,  and  stay  vacated.  Order  signed. 
Present  —  Clarke,  !P.  J.,  Laughlin,  Dowling,  Page  and  Greenbaum,  JJ. 


Second  Department,  July,  1920. 

Harry  Borrow,  Appellant,  v.  Joseph  Palatnick,  Resi)ondent,  and 
Others,  Defendants. —  Motion  for  stay  granted  ui)on  condition  that  api>ellant 
file  a  bond  in  the  sum  of  $2,000,  instead  of  the  bond  heretofore  required. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Reoina  Crescent,  Appellant,  v.  Bridget  Reddy  and  Others,  Respond- 
ents.—  Motion  granted,  without  oosts.  Present  —  Jenks,  P.  J.,  Mills, 
Putnam,  Kelly  and  Jaycox,  J  J. 

Jacob  Goldberg,  Appellant,  v.  Esphierra  Goldberg,  Respondent. — 
Motion  granted,  without  costs.  Present  —  Jenks,  P.  J.,  Mflls,  Putnam, 
Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  John  Lewis  Baker  for  Admission  to 
the  Bar.  (From  the  State  of  Indiana.)  — ^Application  granted.  Present 
—  Jenks,  P.  J.,  Mills,  Putnam,  KeUy^  and  Jaycox,  JJ. 

In  the  Matter  of  the  Estate  of  Juuus  M.  Cohen,  Deceased.     Thomas  J. 
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MsBHAN  and  Elwood  J.  Hablam,  Copartners,  etc.,  Appellants. —  The 
court  grants  taxable  costs  and  disbursements  on  this  appeal.  Present — • 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ.     Settle  order  on  notice. 

In  the  Matter  of  the  Application  of  the  State  Commission  of  Pbisons, 

.  with  Regard  to  the  Construction,  Management  and  Affairs  of  Nassau  County 

.'  Jail. —  Motion  granted.     The  order  made  by  this  court  on  consent  of  the 

'  Attorney-General  and  counsel  for  the  board  of  supervisors  of  Nassau  coimty 

is  vacated  and  set  aside,  and  the  proceeding  is  remitted  to  Hon.  William  D. 

Dickey,  as  official  referee,  for  such  further  proceedings  and  proof  as  the 

parties  may  see  fit  to  offer  in  view  of  the  changed  conditions,  with  direction 

that  the  official  referee  make  such  supplemental  report  as  he  may  deem 

necessary,  with  all  convei^ent  speed.    Present  —  Jenks,  P.  J.,  Putnam, 

Kelly  and  Jayoox,  JJ. 

In  the  Matter  of  the  Application  of  Loxtis  B.  Wehlb  for  Admission  to  the 
Bar. — ^Application  granted.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly 
and  Jayoox,  JJ. 

Mabt  E.  Jenkins,  Appellant,  v.  Christopher  C.  Mollbnhattbr, 
Receiver,  etc.,  Re6ix>Ddent. —  Motions  denied,  without  costs.  Present  — 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Helen  Lautbb,  Appellant,  v.  Arthur  M.  Franksl,  Respondent.  Abra- 
ham Laufbb,  Appellant,  v.  Arthur  M.  Frankxl,  Respondent. —  Motions 
granted.  Api)ellant8  to  file  typewritten  records  as  pravided  for  in  printed 
records.    Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ. 

New  York  Consolidated  Railroad  Company,  Respondent,  v.  The 
City  of  New  York,  Appellant. —  Motion  granted  upon  condition  that 
defendant  stipulate  that  the  determination  of  this  action  shall  apply  to 
pending:  claims  of  like  character,  "pedect  the  appeal,  place  the  cause  on  the 
calendar  for  the  October  term  and  be  ready  for  argument  when  reached; 
otherwise,  motion  denied,  with  ten  dollars  costs.  Present  —  Jeoks,  P.  J., 
Mills,  Putnam,  Kelly  and  Jaycox,  JJ.     Settle  order  on  notice. 

Rose  M.  Palmer  and  Another,  Respondents,  v.  Rot  art  Rbauft  Com- 
FANT,  Inc.,  and  Others,  Appellants. —  Motions  denied,  without  costs. 
Present  —  Mills,  Putnam,  Kelly  and  Jaycox,  JJ.;  Jenks,  P.  J.,  not  voting. 

Frederick  J.  Riley,  Appellant,  v.  Robert  Gordon,  Respondent. — 
Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Putnam, 
Kelly  and  Jaycox,  JJ. 

L.  a.  Young  Industries,  Inc.,  Respondent,  v.  James  A.  Abeleb,  Appel- 
lant.—  Order  modified  by  striking  therefrom  the  requirements  expressed 
in  (a)  of  the  order,  and  as  so  modified  affirmed,  without  costs  to  either 
party.  No  opinion.  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ., 
concur. 

Marie  Maoer,  Appellant,  v.  Joseph  A.  Wxtttack,  Respondent.-** 
Orders  of  the  County  Court  of  Nassau  county  affii^ned,  witii  ten  doUavs 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  BMkmar, 
Kelly  and  Jaycox,  JJ.,  concur. 

Rose  M.  Palmer  and  Lillian  Palmer,  Appellants,  v.  Rotary  Reai/fv 
Company,  Inc.,  and  Others,  Respondents. —  Order  affirmed,  with  t^  dollars 
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costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Putnam  and 
Jaycox,  JJ.,  concur;  Blackmar,  J.,  not  voting. 

BiBDiE  Bakerman,  Appellant,  v.  Pauline  Nieland  and  Others,  Respond- 
ents.—  Motion  for  stay  granted  on  condition  that  within  ten  days  appellant 
file  an  undertaking  to  secure  the  costs  and  damages  of  the  appeal  in  the  sum 
of  $2,500,  and  a  stipulation  consenting  to  cancel  the  lis  pendens  filed  in  the 
action  and  to  agree  to  the  vendor's  sale  of  the  property  pending  the  appeal. 
rVospiTit  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Samuel  Guyeff,  Respondent,  v.  Jacob  MosKowrrz,  Appellant. —  Motion 
to  dismiss  appeal  denied,  with  leave  to  renew  if  appeal  is  not  perfected  by 
September  15,  1920.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

The  Incobporatbd  Villaqb  of  Rockvillb  Centbb,  Respondent,  v. 
Nassau  ani>  Suffolk  Lightinq  Company,  Appellant. —  Motion  denied, 
without  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Putnam, 
Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  John  Tidwell  Allen,  Jr.,  for  Admis- 
sion to  the  Bar.  (From  the  Stajie  of  Tennessee.)  —  Application  granted. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

AnxLB  Kbube,  Respondent,  v.  John  Henry  Krube,  Appellant.—  Motion 
granted  upon  condition  that  appellant  perfect  the  appeal  and  have  the 
same  ready  for  aigument  at  the  next  term  of  this  court,  and  file  an  under- 
taking executed  by  a  surety  company  for  $1,000  to  secure  the  payment  of 
the  counsel  fee  and  alimony  awarded.  Present  —  Jenks,  P.  J.,  MiUs, 
Putnam,  Kelly  and  Jaycox,  JJ. 

A^BBBT  Meyer,  Appellant,  v.  Mary  Meyer  and  Anotbar,  Respondents. 
—  Motion  granted,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Putnam, 
Kelly  and  Jaycox,  JJ. 

The  VixjLAGE  of  Freeport,  Respondent,  v.  Nassau  and  Suffolk  Light- 
ing Company,  Appellant. —  Motion  denied,  without  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Phillips  Abbott,  Respondent,  v.  Earnest  E.  Smith,  Appellant,  and  M. 
Douglas  Flattery,  Defendant. —  Judgment  and  orders  reversed  and  new 
trial  gninted,  costs  to  abide  the  event,  on  account  of  the  improper  limitation  of 
the  oro08-exiumination  as  to  the  time  spent  by  plaintiff  in  the  performance 
of  his  services.    Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 

American  Middy  Company,  Inc.,  Respondent,  v.  D.  H.  Shirt  Company. 
Inc.,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

JoaBPHiNE  Basso  and  Morris  Ruffino,  as  Administrators,  etc.,  of 
Salvatorb  Basso,  Deceased,  Respondents,  v.  John  T.  Clark  &  Son,  Inc., 
Appelant. —  Order  unanimously  afiOrmed  on  reaargument,  with  costs.  No 
opinion.    Ptesent  ^—  Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Christopher  Baumann,  Appellant,  v.  Howard  Estates  Development 
Company,  Respondent. —  Judgment  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Clara  Bonzano,  an  Infant,  by  Maria  Boneano,  Her  Guardian  acl  Litem. 

jOOgle 
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Resjrandent,  v.  William  C.  Pbltbr,  Appellant. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Mills,  Blaokmar  and  Jayoox,  JJ.,  oon- 
cur;  Jenks,  P.  J.,  and  Kelly,  J.,  dissent. 

Herbert  Brecht,  an  Infant,  by  Henrietta  Brecht,  His  Gnardian  ad 
litem,  Respondent,  v.  Edibon  Electric  Illumikating  Company  of 
Brooklyn,  Appellant. —  Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  abide  the  event,  upon  the  ground  that  the  trial  justice  erred 
to  the  substantial  prejudice  of  defendant  in  refusing  to  ohai^ge  the  request 
at  folio  417,  and  also  at  folio  426,  in  instructing  the  jury  that  the  pole  had 
not  been  accepted  by  the  city  prior  to  the  accident.  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Henrietta  Brecht,  Respondent,  v.  Edibon  Electric  iLLXTMiNAiiKa 
Company  of  Brooklyn,  Appellant. —  Judgment  and  order  reversed  and 
new  trial  granted,  with  costs  to  abide  the  event,  upon  the  ground  liiat  the 
trial  justice  erred  to  the  substantial  prejudice  of  defendant  in  refusing  to 
charge  the  request  at  folio  417,  and  also  at  folio  426,  in  instructing  the  jury 
that  the  pole  had  not  been  accepted  by  the  city  prior  to  the  aoddent.  Jenks, 
P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Anna  Campbell,  Resx)ondent,  v.  Italo  Da  Parma  and  Jacob  M.  Hosk- 
wiTH,  Copartners,  etc..  Appellants,  and  David  Weinbtbin,  Defendant. — 
Judgment  and  order  re\^ersed  and  new  trial  granted,  costs  to  abide  the  event. 
The  charge  of  the  learned  court  imposed  upon  the  appellants  the  duty  of 
making  the  premises  reasonably  safe.  The  proper  measure  of  appellants' 
duty  was  to  use  reasonable  care  to  protect  plaintiff  and  all  others  rightfully 
upon  the  premises  trom  pitfalls  and  hidden  dangers.  Appellants  were  also 
entitled  to  have  charged  the  requests  found  at  folios  606,  607,  610  and  611. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

John  Campbell,  Respondent,  v.  Italo  Da  Parma  and  Jacob  M.  Hosk- 
WITH,  Copartners,  etc..  Appellants,  and  David  Weinstein,  Defendant. — 
Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
The  charge  of  the  learned  court  imposed  upon  the  appellants  the  duty  of 
making  the  premises  reasonably  safe.  The  proper  measure  of  appellants' 
duty  was  to  use  reasonable  care  to  protect  the  plaintiff  and  aU  others  right- 
fully upon  the  premises  from  pitfalls  and  hidden  dangers.  The  appellants 
were  also  entitled  to  have  chaiged  the  requests  found  at  folios  606,  607,  610 
and  611.    Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Pabquale  D'Ambra,  Respondent,  v.  Philip  Rhtnblanber,  Appellant. — 
Order  afl&rmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Henry  Davidson,  Respondent,  v.  Stephen  Bulkley,  Individually  and 
as  Surviving  Partner  of  the  Firm  of  Davidson  &  Bttlkley,  Appellant,  and 
Others,  Defendants.  (Action  No.  1.)  — •  Motion  granted  so  far  as  to  permit 
plaintiff's  attorney  to  file  the  second  demand  as  part  of  the  record  of  t^is 
appeal;  and  order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  upon  the  ground  that  the  service  of 
the  amended  answer  did  not  waive  plaintiff's  demand  for  change  of  venue. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 
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Hbnbt  Davidson,  Reepondentt  v.  Stephen  Bulkubt,  Appellant,  and 
Others,  Defendants.  (Action  No.  2.)  —  Motion  granted  so  far  as  to  i>ermit 
plaintiff's  attorney  to  file  the  second  demand  as  part  of  the  record  of  this 
appeal:  and  order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  upon  the  ground  that  the  service  of 
the  amended  answer  did  not  waive  plaintiff's  demand  for  change  of  venue. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Gertrxtde  Duhnin,  Respondent,  v.  Frederick  Hbrbst,  Individually 
and  as  Temporary  Administrator,  etc.,  of  Euzabeth  Kuhi.,  Deceased, 
Appellant. —  Judgment  reversed  and  new  trial  granted,  but  not  to  be  had 
until  the  real  parties  in  interest,  to  wit,  the  devisees  and  legatees  or  the  heirs 
at  law  and  next  of  kin  of  the  decedent,  as  the  case  may  be,  are  before  the 
court  so  that  they  may  be  concluded  by  any  judgment  that  may  be  pro- 
nounced, with  costs  x>ayable  out  of  the  estate.  We  are  also  of  opinion  that 
the  evidence  does  not  sustain  the  findings  of  fact,  and,  therefore,  reverse  the 
second,  third,  fourth  and  sixth  findings,  and  also  the  sixth  and  twelfth 
findings  made  at  the  request  of  the  defendant.  Jenks,  P.  J.,  Mills,  Blackmar, 
Kelly  and  Jaycox,  JJ.,  concur. 

SAMtjEii  A.  Dunn,  Appellant,  v.  Jahes  J.  Browne,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs,  ui>on  the  authority  of  Lincoln 
Trust  Co.  V.  WiUiama  BuOding  Corp.  (229  N.  Y.  313).  Present -— Jenks, 
P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  J  J. 

Samuel  I.  Epstein,  Respondent,  v:  Rose  Gluckin,  Appellant,  and 
WiLUAM  Gluckin,  Defendant. —  Judgment  reversed  and  new  trial  granted, 
with  costs  to  abide  the  event,  upon  the  ground  that  the  assignee  of  the  con- 
tract  did  not  ^ee  to  be  bounds  by  or  carry  ou,t  the  terms  of  the  contract. 
Jenks,  P.  J.,  Blackmar  and  Jaycox,  JJ.,  concur;  Mills  and  Rich,  JJ.,  dissent. 

Pasquaune  Fuschini,  an  Infant,  by  Eriole  Fuschini,  H^  Guardian 
ad  litem.  Appellant,  v.  Fred  Elvers,  Respondent. —  Order  affirjned,  with 
ten  dollars  costs  and  disbursements.  No  opinioiL  Jenks,  P.  J.,  Mills,  Black- 
mar, Kelly  and  Jaycox,  JJ.,  concur. 

GiiADYs  V.  Gordon,  Respondent,  v.  George  E.  Gordon,  Appelant. — 
Order  modified  so  as  to  reduce  plaintiffs  counsel  fee  to  $750,  and  as  so 
modified  afSrmed,  without  costs  of  this  appeal.  No  opinion.  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

EbLBN  M.  Hayes,  Respondent,  v.  John  A.  Smith,  Appellant. —  Judgment 
and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  unless 
within  twenty  days  plaintiff  stipulate  to  reduce  the  amount  of  the  verdict 
to  $5,000,  in  which  event  the  judgment  as  so  modified  and  the  order  are 
affirmed,  without  costs.  Jenks,  P.  J.,  Blackmar,  Kelly  and  Jaycox,  JJ., 
concur;  Mills,  J.,  dissents  upon  the  ground  that  the  court  erred  in  excluding 
evidence  as  to  automobile  tracks  up<m  the  highway  at  folios  1017  and  1291, 
and  votes  for  reversal. 

EarvBR  M.  Hedqbs  and  Anna  E.  Hedges,  as  Administrators,  etc., 
of  J.  Wilkes  Hedges,  Deceased,  Appellants,  v.  Wiujah  B.  Codung, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 
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August  Heller,  as  Administrator,  eto.,  of  Jacob  Hbllbr,  Deceased, 
Appellant,  v.  The  Robins  Dry  Dock  and  Repair  Compant,  Respondent. 

—  Judgment  unanimously  affirmed,  with  costs.    No  opinion.    Present  — 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

WiLUAM  P.  Holmes,  Appellant,  v.  TtfB  City  or  New  Tobk,  Respondent. 

—  Judgment  aflfirmed,  with  costs.    No  opinion.    Jenks,  P.  J.,  Mills,  Black- 
mar  and  Jay  cox,  JJ.,  concur;  Kelly,  J.,  dissents. 

Anna  Horvath,  Appellant,  v.  Walker  D.  Hineb,  as  Director-General  of 
Railroads  (Long  Island  Railroad),  Respondent. —  Order  affirmed,  with  ten 
dollfu^  costs  and  disbursements,  upon  the  opinion  of  Mr.  Justice  Kapper  at 
Special  Term.  [Reported  in  111  Misc.  Rep.  398.)  Jenks,  P.  J.,  Rich,  Put- 
nam, Blackmar  and  Jaycox,  JJ.,  concur. 

Royal  B.  Keene,  Appellant,  v.  Walker  D.  Hineb,  as  Director-Qeneral 
of  Railroads  (Long  Island  Railroad),  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  (See  Horvath  v.  Hines,  ante,  p.  907, 
decided  herewith.)  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Jayoox,  JJ., 
concur. 

In  the  Matter  of  the  Petition  of  Loxns  G.  Barth,  Appellant,  to  Recover 
Possession  of  Certain  Property  from  John  Lowell,  Respondent. —  Order 
of  the  County  Court  of  Nassau  county  affirmed,  with  ten  dollars  costs  and 
disbursements.  The  petition  does  not  state  that  the  petitioner's  lease  was 
for  the  full  i)eriod  of  the  former  lease,  and,  therefore,  it  does  not  appear 
that  it  had  the  effect  of  an  assignment.  Jenks,  P.  J.,  Mills,  Blackmar  and 
Jaycox,  JJ.,  concur;  Kelly,  J.,  dissents. 

In  the  Matter  of  the  Estate  of  Terrance  P.  Brennan,  Deceased.  In 
the  Matter  of  the  Application  of  Anna  Brennan,  Respondent,  for  an  Order 
Revoking  Letters  of  Administration  Issued  on  the  Above  Estate  to  Joseph 
H.  Brennan,  Appellant,  and  for  Other  Relief. —  Decree  of  the  Surrogate's 
Court  of  Kings  county  in  so  far  as  appealed  from  reversed,  upon  the  ground 
that  the  finding  of  the  surrogate  that  the  applicant  was  the  legitimate  child 
of  the  deceased  was  contrary  to  the  evidence,  with  costs  to  the  appellant 
payable  out  of  the  estate.  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly, 
JJ.,  concur. 

In  the  Matter  of  the  Petition  of  William  Shbafb  Chase,  Appellant,  to 
Prove  the  Last  Will  and  Testament  of  William  Alexander  Coleman, 
Late  of  the  County  of  Kings,  Deceased.  Bridget  Plynn,  Respondent. — 
Decree  of  the  Surrogate's  Court  of  Kings  county  reversed  as  contrary  to 
the  evidence,  and  for  error  in  the  abdmission  of  testimony  at  folios  250,  251 
and  252,  and  new  trial  ordered,  with  costs  to  abide  the  event.  Jenks,  P.  J., 
Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  df  the  Application  of  the  City  op  New  York,  Appellant, 
Relative  to  Acquiring  Title,  etc.,  for  the  Opening  and  Extending  of  Juniper 
Avenue,  etc.  Thaddbus  Pirth,  Jr.,  and  Another,  Appellants;  The  Brook- 
lyn Heights  Railroad  Company  and  Another,  Respondents. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursement's,  upon  authority  of  our 
decision  on  the  previous  appeal  (177  App.  Div.  934).  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Croweli* 
Haddbn  and  Fbanklin  Trust  Compant,  as  Executors,  ete.,  of  William 
H.  Hbrriman,  Deceased,  Respondents.  Gsorge  B.  Page,  as  Executor,  etc.. 
Appellant. —  We  think  that  although  the  determination  of  the  surrogate 
that  the  testator  intended  the  legaoies  should  be  paid  from  the  proi)erfy  in 
Italy  was  correct,  nevertheless  it  was  competent  for  th^  creditors  to  prove 
their  debts,  either  in  Italy  or  America,  and  as  the  estate  in  Italy  is  insufficient 
to  pay  the  legacies  which  it  seems  the  testator  contemplated  should  be  paid, 
we  decide  that  the  -general  debts  against  tbe  estate  should  all  be  chargeable 
agamst  the  American  fund,  which  would  increase  the  amount  applicable  to 
the  legacies  under  the  Italian  will.  The  matter  is  remitted  to  the  Surrogate's 
Court  of  Kings  county  to  modify  the  decree  in  accordance  with  this  decision. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  Summary  Proceedings.  I.  B.  &  G.  Realty  Coacpant, 
Appellant,  v.  Aaron  Kaufman  and  Leo  Wissokeb,  Respondents. —  Judg- 
ment and  orders  of  the  City  Court  of  the  city  of  New  Rochelle  reversed, 
and  a  new  trial  ordered  in  that  court,  with  costs  to  abide  the  event,  ui)on  the 
ground  that  the  verdict  is  against  the  w^ht  of  the  evidence.  Jenks,  P.  J., 
MiUs,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur.  | 

In  the  Matter  of  the  Application  of  Liberty  Engine  and  Hose  Com- 
pany, No.  1,  of  the  Town  of  Pelham,  and  Others,  etc.,  Petitioners,  for  a 
Writ  of  Certiorari  s^^ainst  Charles  W.  Foster  and  Others,  Constituting 
the  Board  of  Fire  Commissioners,  etc..  Respondents. — Determination  con- 
firmed and  writ  dismissed,  with  fifty  dollars  costs  and  disbursements.  No 
opinion.    Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  aod  Jayoox,  JJ.,  concur. 

In  the  Matter  of  the  Application  of  Emanuel  Rosenthal,  a  Discharged 
Bankrupt,  Respondent,  for  an  Order  Canceling  Certain  Judgments,  eto. 
Philip  Krbitzer  and  Others,  Appellants. —  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars  costs,  ui)on  the 
ground  that  the  judgment  creditors  did  not  have  actual  notice  of  the  pro- 
ceeding in  time  to  avail  themselves  of  the  benefit  of  the  Bankruptcy  Law. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Petition  of  Herbert  C.  Smith  and  Florence  Fair- 
banks Du  Val,  Respondents,  to  Prove  the  Last  Will  and  Testament  of 
Martha  M.  Brasher,  Late  of  the  County  of  Kings,  Deceased.  Louise 
Marston  Bain,  Appellant. —  Order  of  the  Surrogate's  Court  of  Kings  county 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Blackmar,  Kelly  and  Jayoox,  JJ.,  concur. 

In  the  Matter  of  Margaret  Wandell,  Deceased.  Cora  L.  Hart, 
Appellant;  Ouve  I.  Wandell,  Respondent. —  Order  affirmed,  without  costs. 
No  opinion.     Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Gilbert  L.  Johnstone,  Respondent,  v.  Irene  Johnstone,  Appellant. — 
Order  affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Mills,  Blackmar, 
Kelly  and  Jaycox,  JJ.,  concur. 

Raonar  L.  Kjbrner'  and  Others,  Plaintiffs,  v.  Alice  May  Hayhurst, 
Defendant. — -Judgment  for  defendant,  with  costs.  We  think  the  front  of 
defendant's  lots,  within  the  meaning  of  the  rostrictivo  covenant^  in^catos 
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the  frontage  upon  Westchester  avenue.  The  words  of  the  restrictioa  •wsre 
chosen  in  view  of  the  manner  in  which  the  property  had  already  been  plotted, 
and  certain  results,  which  would  flow  from  any  other  construction  of  the 
covenant,  are  strongly  indicative  of  the  intent  of  the  parties  to  the  oovMiant. 
The  lots  were  to  be  sold  in  groups  of  not  less  than  two.  If  the  oonstruotioii 
contended  for  by  plaintiffs  were  correct,  a  purchaser  of  two  lots  upon  a  comer 
could  not  build  any  outbuilding  upon  his  lot.  The  provision  requiring  the 
lots  to  be  sold  in  groups  of  not  less  than  two  expired  by  limitation  in  the  year 
1901.  Thereafter  single  lots  might  be  sold;  and  tinder  plaintiffs'  interpre- 
tation of  the  covenant,  no  building  whatever  could  be  built  upon  a  single 
corner  lot.  The  provision  in  the  covenant,  "And  ♦  ♦  ♦  the  premises 
*  *  *  shall  not  ♦  *  •  be  subdivided  in  parcels  having  less  than  two 
lots  of  50  feet  frontage  on  the  street  '^  is  also  strongly  indicative  of  the  meaning 
of  the  word  "  front "  when  used  in  this  covenant*  As  is  said  in  8cho<mmaker 
V.  Heckscher  (171  App.  Div.  148):  ••  If  •  ♦  ♦  the  language  used  is 
reasonably  capable  of  two  constructions,  the  one  that  limits  rather  than  the 
one  that  extends  the  restriction  should  be  adopted,  for  the  reason  that  the 
law  will  always  favor  the  free  and  unrestricted  use  of  property,  and,  therefore, 
all  doubts  and  ambiguities  must  be  resolved  in  favor  of  the  natural  right  to 
the  free  use  and  enjoyment  of  property  and  against  restrictioiis.  (Clark  v. 
N.  Y.  Life  Ins.  &  T.  Co.,  64  N.  Y.  33;  Clark  v.  Jammes,  87  Hun,  215;  Kitch- 
ing  V.  Brown,  180  N.  Y.  414.)**  Jenks,  P.  J.,  Rich,  Putaam  and  Blaokmar, 
JJ.,  concur;  Kelly,  J.,  dissents. 

Alichb  M.  Kitrtz,  Appellant,  y.  Eastern  Dibtrict  Savikos  Bans, 
Resx)ondent. — -Order  aflSrmed,  with  ten  di^lars  costs  and  disbursezDents. 
No  opinion.    Jenks,  P.  J.,  Mills,  Hiackmar,  Kdly  and  Jaycox,  JJ.,  concur. 

RoswBLL  H.  L'HoakMEniEir,  Respondent,  v.  Jobepr  Cook  and  Neujb 
I.  Cook,  Appellants,  and  Others,  Defendants.—  Order  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  granted,  with  ten  doUars  costs, 
upon  authority  of  Paul  v.  Fargo  (84  App.  Div.  9).  Jenks,  P.  J.,  Mills, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Salvator  Ltpari,  Respondent,  v.  The  Bobh  Terminal  Company, 
Appellant. —  Judgment  and  order  aflBrmed,  with  costs,  upon  authority  of 
Ltpari  v.  Btish  Terminal  Company  (ante,  p.  309),  decided  herewith.  Rich, 
Blackmar  and  KeUy,  JJ.,  concur;  Putnam,  J.,  dissents  on  the  ground  of 
error  in  the  refusal  to  charge  at  folio  397  regarding  plaintiff  as  a  fellow* 
servant,  with  whom  Jenks,  P.  J.,  concurs. 

James  Low  Lockwood,  as  Administrator,  etc.,  of  Elizabeth  Lockwood, 
Deceased,  Appellant,  v.  Peter  Paschettb,  Respondent. —  Judgment  and 
order  reversed  and  new  trial  granted,  costs  to  abide  the  event.  The  evi- 
dence adduced  was  sufficient  to  entitle  the  plaintiff  to  have  the  question  of 
defendant's  negligence  and  plaintiff's  intestate's  freedom  from  contributory 
negligence  submitted  to  the  jury.  Jenks,  P.  J.,  MOls,  Blackmar,  Kelly  and 
Jaycox,  JJ.,  concur. 

Herman  Mayer,  Appellant,  v.  The  Citt  op  New  York,  Respondent. — 
Determination  of  the  Appellate  Term  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 
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Nora  MgMahon,  RespoDdeint,  v.  Ida  Mat,  Appellant. —  Judgment  and 
order  unanimously  afiOrmed,  without  oosts.  No  opinion.-  Present  — 
Jenks,  P.  J.,  Mills,  Rioh,  Putnam  and  Jayoox,  JJ. 

Nora  MgMahon,  Respondent,  v.  Ivar  Mat,  Appellant. —  Judgment  and 
order  reversed  and  new  trial  granted,  oosts  to  abide  the  event,  upon  the  ground 
that  plaintiff  failed  to  show  want  of  probable  cause.  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Jay  cox,  JJ.,  concur. 

Park  &  Allison,  Inc.,  Appellant,  v.  Israel  Pfkfper,  Respondent. — 
Order  of  the  County  Court  of  Nassau  county  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Blackmar,  KeUy  and 
Jaycox,  JJ.,  concur. 

Pbder  Petersen,  Respondent,  v.  The  Ault  &  Wiboro  Compant  of 
New  York,  Appellant. —  Order  setting  aside  verdict  for  errors  committed 
in  the  instructions  to  the  jury  unanimously  affirmed,  with  oosts,  without 
consideration  of  the  liability  of  the  defendant.  Present  —  Jenks,  P.  J., 
Alills,  Putnam,  Blackmar  and  Kelly,  JJ. 

The  People  of  the  State  of  New  Tork,  Respondent,  v.  AlLphonse 
Capozzi,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Queens 
eounty  affirmed.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jay- 
cox, JJ.,  concur. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Wiluam 
Gross,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Kings 
county  reversed,  and  new  trial  ordered,  ui>on  the  ground  that  the  evidence 
should  not  have  satisfied  the  jury  beyond  a  reasonable  doubt  of  the  guilt  of 
defendant.     Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

The  People  of  the  State  of  New  York,  Resjwndent,  v.  Rot  Sloans, 
Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed.  No  opinion.  Jenks,  P.  J.,  Putnam  and  Kelly,  JJ.,  concur; 
Blackmar  and  Rich,  JJ.,  dissent. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Stephen 
Vazzano,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycox,  JJ.,  concur. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Juuirs  Zitrica, 
Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Kings  county 
reversed,  and  a  new  trial  ordered,  upon  the  ground  that  the  evidence  was 
not  sufficient  to  justify  the  verdict.  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar 
and  Kelly,  JJ.,  concur. 

The  People  of  the  State  of  New  York  ex  rd.  Albert  E.  Facet, 
Appellant,  v.  John  P.  Leo  and  Others,  Constituting  the  Board  of 
Appeals,  etc.,  Respondents,  and  Martha  R.  French,  Intervenor,  Resix>nd- 
ent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concur;  Jenks,  P.  J., 
not  voting. 

The  People  of  the  State  op  New  York  ex  rel.  Michael  Imbrialb, 
Relator,  v.  Richard  E.  Enright,  as  Police  Commissioner  of  the  City  of  New 
York,  Respondent. —  Determination  confirmed  and  writ  dismissed,  without 
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costs.    No  opinion.    Jenks,  P.  J.,  Rich,  Blackmar,  Keily  and  Jayoox,  J«F., 
concur. 

Ths  Pkoplb  of  thb  Statb  of  Nsw  York  ex  rel.  Francis  J.  Laffbrtt, 
Respondent,  v.  Charles  L.  Craig,  as  Comptroller  of  the  City  of  New  York, 
and  Others,  Api>ellants. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  application  for  writ  denied,  upon  the  ground  that  the 
alleged  increase  in  relator's  salary  for  the  year  1919  was  not  included  in 
the  budget  for  that  year  because  not  submitted  to  the  board  of  estimate  and 
apportionment  on  or  before  August  1,  1919;  further  that  such  board  was 
not  bound  at  any  later  date,  ux>on  application  made  to  it,  to  include  such 
increase  in  such  budget.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jayoox, 
JJ.,  concur. 

The  People  of  the  State  of  New  York  ex  rel.  The  Long  Island 
Railroad  Company,  Appellant,  Respondent,  v.  The  8tat«  Board  of  Tax 
Commissioners,  Respondent,  Appellant,  and  The  Citt  of  New  York, 
Intervenor,  Appellant.  (1909  Proceeding.)  —  Order  modified  in  accordance 
with  opinion  in  the  case  of  the  same  title  [ante,  p.  2971  iuTohdng  the  assess- 
ment for  the  year  1908,  and  as  so  modified  affirmed,  without  costs  to  either 
party.     Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Jayoox,  JJ.,  concur. 

The  People  op  the  State  op  New  York  ex  rel.  The  Long  Island 
Railroad  Company,  Appellant,  Respondent,  T.  The  State  Board  of  Tax 
Commissioners,  Respondent,  Appellant,  and  The  Citt  of  New  Yob^, 
Intervenor,  Appellant.  (1910  Proceeding.)  —  Order  modified  in  accordance 
with  opinion  in  the  case  of  the  same  title  [ants,  p.  297)  involving  the  assesa* 
ment  for  the  year  1908,  and  as  so  modified  affiimed,  without  costs  to 
either  party.  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Jayoox,  JJ., 
concur. 

The  People  of  the  State  of  New  York  ex  rel.  The  Long  Island 
Railroad  Company,  Appellant,  Respondent,  v.  The  State  Board  of  Tax 
Commissioners,  Respondent,  Appellant,  and  The  City  of  New  York, 
Intervenor,  Appellant.  (1911  Proceeding:-)  —  Order  modified  in  accord- 
ance with  opinion  in  the  case  of  the  same  title  [antSy  p.  297]  involving 
the  assessment  for  the  year  1908,  and  as  so  modified  affirmed,  without 
costs  to  either  party.  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Jaycox, 
J  J.,  concur. 

The  People  of  the  State  of  New  York  ex  rel.  The  Long  Island 
Railroad  Company,  Respondent,  v.  The  State  Board  of  Tax  Com- 
missioners, Appellant,  and  The  City  of  New  York,  Intervenor,  Appellant. 
(1912  Proceeding.)  —  Order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Mills,  Putnam,  Blackmar  and  Jayoox,  JJ.,  concur. 

The  People  of  the  State  of  New  York  ex  rel.  The  Long  Island 
Railroad  Company,  Respondent,  v.  The  State  Board  of  Tax  Commit* 
sionbrs.  Appellant,  and  The  City  of  New  York,  Intervenor,  Appellant. 
(1917  Proceeding.)  —  Order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Mills,  Putnam,  Blackmar  and  Jaycox,  JJ.,  concur. 

The  People  dp  the  State  of  New  York  ex  rel.  Charles  F.  O'Donnbll, 
Appellant,  v.  Edward  W.  Cox,  as  County  Clerk  of  Queens  County,  andr 
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Others,  Respondents. —  Order  affirmed,  without  costs.  No  opinion.  Jenks, 
P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Flobsnce  M.  Rainforth,  Respondent,  v.  The  City  of  New  Yobk 
and  Others,  Appellants. —  Judgment  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ. 

M.  Robert  Reilly,  Resi)ondent,  v.  Frances  C.  McCarthy,  as  Substi- 
tuted Trustee  under  the  Last  Will  and  Testament  of  Catherine  Reiley, 
Deceased,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  J  J., 
concur. 

Herman  Schneider,  AppeMant,  v.  Thomas  A.  McKsnneix,  Respondent. 

—  Judgment  unanimously  affiirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Shevers  Ice  Cream  Company,  Inc.,  Respondent,  v.  Polar  Products 
Company,  Inc.,  and  Others,  Appellants,  Impleaded  with  Others,  Defendants. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenksy  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

WiiiUAM  E.  SiLESTEN,  Respondent,  v.  Reqina  Candies,  Inc.,  Defendant, 
and  Orient  Merchandise  Company,  Litd.,  Api>ellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Glaj>ys  Roden  Skillman,  Respondent,  v.  Arthur  J.  Skillman,  Apx>el- 
Ismt.— ^  The  third  and  fifth  findings  of  fact  and  the  judgment  are  reversed, 
and  a  new  trial  granted,  on  the  ground  that  the  judgment  is  against  the  weight 
of  the  evidence.  Jenks,  P.  J.,  Rich,  Putnam,  Blaokmar  and  KeUy,  JJ., 
concur. 

George  I.  Skinner,  as  Superintendent  of  Banks  of  the  State  of  New  York, 
Appellant,  v.  David  A.  Sullivan  and  Others,  Defendants,  Impleaded  with 
Joseph  Michaels,  Respondent. —  Judgment  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and 
Jaycox,  JJ.,  concur. 

Hugh  T.  Smart,  Appellant,  v.  John  Milnbs  &  Company,  Respondent. — 
Judgment  modified  by  striking  therefrom  the  words  "  upon  the  merits," 
and  as  so  modi^ed  judgment  and  the  order  unanimously  affirmed,  without 
costs.  No  opinion.  Present  —  Jenks,  P.'  J.,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ. 

CIrbne  Sturrup,  Respondent,  v.  Arthur  E.  Clayton,  Appellant, — 
Judgment  of  the  County  Cdurt  of  Nassau  county  reversed,  with  costs,  and 
judgment  of  the  justice  of  the  peace  oourt  affiirmed  and  reinstated  upon 
the  ground  that  the  evidence  warranted  a  finding  that  plaintiff  as  part 
of  her  contract  with  defendant  agreed  to  attend  defendant's  wife  throug;h 
her  confinement,  and  that  if  plaintiff's  prior  engagement  in  another  case 
interfered  she  would  have  her  sister  go  in  her  place  to  defendant's  wife;  and 
that  she  failed  to  keep  her  said  agreement  with  defendant.  Jenks,  P.  J., 
Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Andrew  Wagner,  as  Administrator,  etc.,  of  Paul  Wagner,  Deceased, 
Respondent,  Appellant,  v.  Rodger^  &  Haoerty,  Inc.,  Appellant,  Impleaded 
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with  Motor  Tbuck  Renting  Corporation,  Defendant,  and  Hagerty 
Motor  Trucking  Company,  Respondent. —  Judgment  and  order  in  favor 
of  plaintiff  and  against  B^dgiera  &  Hagerty,  Xncorporoted,  reversed,  ui)on 
the  ground  that  the  finding  of  the  jury  that  the  driver  of  the  truck  concerned 
in  the  accident  waa  in  the  eiiQ)loy  of  the  said  defendant  is  contrary  to  tiie 
evidence.  The  judgment  and  order  in  favor  of  the  Hagerty  Motor  TrucMng 
Company,  dismissing  the  complaint,  reversed  upon  the  ground  that  the  jury 
was  authorized  to  find  upon  tue  evidence  that  the  said  driver  was  in  the 
employ  of  the  said  Hagerty  Motor  Truddug  Company;  and  a  new  trial 
granted,  costs  to  abide  the  event.  Jenks,  P.  J.,  Rich,  Putnam  and  Jay  cox, 
JJ.,  concur;  Kelly,  J.,  dissents. 

Katherine  a.  Ward  and  Mathilda  A.  Ward,  Respondents,  v.  Jaheb  A. 
McCarthy,  Appellant. —  Order  reversed,  with  ten  doUars  costs  and  dis- 
bursements, and  motion  denied,  with  ten  dollars  costs,  without  x)rejudice 
to  a  new  application,  \rpojx  a  complaint  showing  a  cause  of  action.  No 
opinion.    Jenks,  P.  J.,  Mflls,  Rich,  Putnam  and  Jayoox,  JJ.,  concur. 

RxTFtJS  L.  Weaver,  Respondent,  r.  LiirNAEtrs  T.  Savaob  and  Robert 
Bauer,  Appellants. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  MiUs,  Blackmar,  Kelly  and 
Jayoox,  JJ. 

Blanche  Oolden  Wilinsky,  Appellant,  v.  Eva  Landman  and  Sadie 
Behr,  Respondents. —  Judgment  reversed  and  new  trial  granted,  with  costs 
to  abide  the  event,  upon  the  ground  that  the  finding  that  the  alleged  repFB- 
sontation  was  not  made  is  against  the  weight  of  the  evidence,  and  that  the 
learned  txial  justice  should  also  have  passed  upon  and  decided  the  issue  as 
to  the  real  condition  of  the  house.  Findings  of  fact  numbered  3,  4,  5  and  6 
reversed.     Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

William  Zinkb  and  Diedrich  Rxtnge,  , Copartners,  etc..  Respondents,  v. 
JooN  C.  HipKiNs  and  Farmers'  Loan  and  Trust  Company,  Individually 
and  as  Trustee,  etc.,  of  David  C.  Hipkins,  Deceased,  and  as  Trustee,  etc., 
of  Sarah  L.  Hipkins,  Deceased,  Appellants. —  Judgment  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Kelly 
and  Jaycox,  JJ.;  Blackmar,  J.,  not  voting. 

DecMxon  hy  the  PreHding  Justice  on   appliccUion  to  appecd  from  the  Appellate 

Term. 

Samuel  E.  Green,  Respondent,  v.  Herman  Max  Haubchild,  Appel- 
lant.—  Application  denied,  without  costs,  on  authority  of  Handy  v.  BttUer 
(183  App.  Div.  359). 

Decision  by  Mr,  Justice  K^Sy  on  appldcoHon  to  appeal  from  the  Appellate 

Term. 

Paul  Beinlich,  Respondent,  v.  Samuel  Knopk,  Jr.,  Appellant. —  Appli- 
cation denied,  with  ten  dollars  costs. 

App.  Div.— Vol.  CXCIII.        58 
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The  Pboflb  op  the  State  of  New  York,  Befipondent,  v.  Adam  Bilucx. 

Appellant. 

Crimes  —  trial  —  error  to  rejuse  to  charge  ihai  good  character  may  create  reason- 
able doubt  —  error  to  refttse  to  charge  that  People  had  right  to  show  had 
character  after  good  character  shown. 

Appeal  from  a  judgment  of  conviction,  rendered  by  the  (bounty  Cknirt  ct 
Rensselaer  county  on  the  11th  day  of  December,  1916. 

Feb  Curiam:  We  think  the  trial  court  oonunitted  enor  in  refusing  to 
charge  the  jury,  at  the  requestpf  the  defendant,  that  evidence  ol  good  char- 
acter may,  of  itself,  create  a  reasonable  doubt  when  without  it  none  would 
exist;  in  refusing  to  charge  the  jury  might  in  the  exercise  of  soimd  judgment 
give  the  d^endant  the  benefit  of  good  charaoto:  no  matter  how  conclusive 
the  other  testimony  might  appear  to  be;  in  refusing  to  charge  the  jury  that 
the  district  attorney  had  the  right  to  produce  witnesses  to  show  the  bad 
character  of  the  defendant  after  witnesses  to  his  good  character  had  given 
their  testimony;  that  the  errors  so  committed  were  prejudicial  and  require  a 
reversal.  All  concur.  Judgment  of  conviction  reversed  and  a  new  trial 
granted. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Boyd  Mc- 
Dowell and  Others,  as  Testamentary  Trustees  under  the  Last  Win  and 
Testament  of  Robert  M.  McDowell,  Deceased. 

BoTD  McDowell  and  Others,  as  Testamentary  Trustees,  etc.,  Appellants, 
Respondents;  John  G.  McDowell  and  Clara  B.  McDowell,  Appel- 
lants and  Respondents. 

Trusts  —  testamentary  trusts  —  trustees  —  commissions. 

Cros&«PI)eals  from  a  decree  of  the  Surrogate's  Court  of  Chemung  oounty, 
entered  February  14,  1920. 

Per  Curiam:  The  language  of  the  will  indieates  that  commissionB  on 
income  are  to  be  deducted  therefrom  considered  as  a  single  fund  before  any 
distribution  thereof.  The  effect  of  this  is  to  give  to  each  trustee  thirty- 
eight  dollars  and  thirty-one  cents  commissions  on  the  Boyd  income  and 
three  dollars  and  eighty-three  cents  commissions  on  the  cemetery  income 
to  be  deducted  from  the  amount  to  be  paid  John  G.  and  Clara  B.  McDowell 
and  to  increase  the  amount  to  be  paid  the  cemetery  fond  by  nineteen  ddkn 
and  fifteen  cents,  erroneously  deducted  therefrom  as  commissions  thereon. 
The  decree  should  be  modified  accordingly,  and  as  so  modified  affirmed, 
without  costs.    All  concur,  except  Eiley,  J.,  dissenting,  with  a  memorandum. 

KiLBT,  J.  (dissenting) :  The  surrogate  in  making  the  decision  upon  which 
the  decree  appealed  from  here  is  baaed,  uses  the  following  language:  "  The  sole 
question  before  the  court  is,  Is  the  language  of  the  will  broad  enough  to  war- 
rant the  holding  that  the  testator  intended  to  give  the  trustees  authority  to 
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invest  the  $62,970  of  funds  of  the  estate  in  new,  untried  ventures."  Mr. 
Justice  Cochrane  holds  that  that  question  was  not  sent  baok  for  a  hearing 
upon  the  appeal  (opinion  reported  in  184  App.  Div.  646) ;  that  the  inquiry 
was  limited.  Such  limitation,  if  it  exists,  is  to  be  found  in  the  last  clause  of 
the  opinioa.  (184  App.  Div.  649.)  A  similar  clause  giving  authority  to 
trustees  of  a  will  to  invest  trust  funds  was  considered  in  MaUer  of  Hall  (164 
N.  T.  196).  It  impresses  me  that  some  of  the  investments  in  question 
might  not  come  under  the  definition  or  correct  interpretation  of  "  New  and 
untried  ventures,'*  nor  by  reason  of  conditions  existing  be  considered  "  specu- 
lative and  hazardous."  Also  it  would  appear  that  one  of  the  remainder* 
men  consented  to  or  knew  of  some  of  these  investments.  It  is  a  question 
when  all  of  the  evidence  was  before  the  surrogate,  and  the  deoree  appealed 
from  here  based  upon  it,  should  it  not  be  considered  upon  this  appeal?  I 
dissent.  Decree  modified  in  accordance  with  opinion,  and  as  so  modified 
affirmed,  without  costs. 


Before  Stats  Industrial  ComnssioN,  Respondent. 
In  the  Matter  of  the  Claim  of  Mxnkus  Jedrunich,  Dependent  Mother, 
Respondent,  for  Compensation  under  the  Workmen's  Compensation 
Law  for  the  Death  of  Nichouus  Jkorunich,  v.  James  Shew  an  &  Sons, 
Inc.,  Employer,  and  Emplotbbs*  Mittuai*  Insurance  Company  of 
New  York,  InKuranoe  Carrier,  Appellants. 

Workmen's  Compensation  Law  —  dependent  mother  -^  evidence  not  euetaining, 

award. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  in  the 
offioe  of  said  Commission  on  the  19th  day  of  January,  1920. 

WoonwARD,  J.:  The  State  Industrial  Commission  has  made  an  award  of 
five  dollars  and  seventy-seven  cents  per  week  to  the  claimant,  based  upon 
the  death  of  her  seventeen-year-old-son,  who  was  kiUed  in  an  accident  on 
the  premises  of  the  defendant  on  the  21st  day  of  June,  1919.  The  boy  was 
getting  nine  dollars  a  week  at  the  time  of  his  death,  and  was  paying  his 
mother  five  dollars  per  week  for  board  and  lodging.  The  family  consisted 
of  a  father  and  mother,  a  girl  of  fourteen  years  of  age  and  another  of  five 
years,  in  addition  to  the  son.  The  father  was  earning  at  least  thirty  dollara 
per  week;  the  evidence  indicates  a  considerably  larger  amount.  The  father 
says  that  he  gave  the  boy  money  for  clothes  and  amusements,  and  it  cannot 
be  said  that  the  mother  of  this  boy,  under  these  circumstances,  was  in  any 
degree  dependent  upon  the  deceased  son.  The  learned  Deputy  Attorney* 
General,  who  is  astute  in  discovering  evidence  to  sustain  awards  by  the 
State  Industrial  Commission,  does  not  suggest  the  presence  of  any  such 
evidence  in  this  case,  and  we  are  unable  to  find  any.  The  award  abouM 
be  xewsed.    All  concur.    Award  reversed  and  claim  dismissed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Samuel  J. 

Tessier  and  Eugene  J.  Sullivan,  as  Executors,  etc.,  of  Edward  J. 

Heffernan,  Deceased. 
Eugene  J.  Sullivan,  as  Sole  Surviving  Executor,  etc.,  Appellant;  Jesse 

Stiles,  as  Executor,  etc.,  of  Loring  F.  Freeman,  Deceased,  Respondent. 
G%iaraniy  —  discharge  of  surety  —  change  of  original  contract. 

Appeal  by  Eugene  J.  Sullivan,  as  sole  surviving  executor,  from  so  much  of 
a  decree  of  the  Surrogate's  Court  of  the  county  of  Saratoga,  entered  in  the 
office  of  said  court  on  the  11th  day  of  March,  1920,  as  adjudges  that  Jesse 
Stiles,  as  executor  of  the  last  will  and  testament  of  Loring  F.  Freeman, 
deceased,  has  a  valid  claim  against  the  estate  of  Edward  J.  Heffernan, 


Decree,  so  far  as  appealed  from,  reversed,  with  costs,  upon  the  ground  that 
the  change  in  the  lease,  without  the  consent  of  the  surety,  was  prejudicial 
to  him  and  discharged  him.  All  concur,  except  Woodward,  J.,  dissenting, 
with  an  opinion. 

Woodward,  J.  (dissenting):  On  the  9th  day  oi  Oc|ly>ber,  1901,  horing  F. 
Freeman  entered  into  an  agreement  under  seal  with  John  Tolmie,  by  the 
terms  of  which  the  said  Freeman  leased  certain  premises  in  Saratoga  Springs 
to  the  said  Tolmie  for  a  term  of  ten  years.  The  premises  wfsre  to  be  used 
as  a  hotel,  and  it  was  covenanted  that  the  lessee  should  use  the  buildings 
and  premises  for  this  purpose  only,  and  that  he  should  turn  over  to  the  lessor 
at  the  end  of  the  term  whatever  improvements  he  might  have  erected  uiK>n 
the  premises.  E.  J.  Heffernan  and  S.  W.  Robbins  contracted  under  seal 
that  the  lessee  would  faithfully  keep  the  covenants  of  the  lease  and  pay 
the  rent,  in  default  of  which  they  agreed  to  pay  the  same.  Jesse  Stiles,  as 
executor  of  the  estate  of  Loring  F.  Freeman,  the  lessor,  put  in  a  claim  for 
rent  due  under  the  provisions  of  the  lease  and  the  contract  of  surety,  and 
the  learned  surrogate  of  Saratoga  county,  upon  a  hearing  of  the  parties, 
has  decreed  that  the  estate  of  Heffernan  is  to  be  charged  with  the  amount 
of  the  claim.  The  executor  of  the  latter  estate  appeals  from  so  much  of  the 
decree  as  is  involved  in  this  proceeding.  It  is  not  disputed  substantially 
that  the  estate  of  Heffernan  is  liable  under  the  terms  and  conditions  of  the 
lease  and  the  contract  guaranteeing  its  performance,  but  it  is  urged  that 
because  of  a  certain  agreement,  made  on  the  15th  day  of  August,  1902, 
between  the  parties  to  the  original  lease,  the  primary  contract  was  modified 
and  changed,  and  thereby  the  sureties  were  discharged  of  their  obligation. 
This  second  contract,  which  by  its  terms  relates  to  premises  on  Oeyser 
avenue,  while  the  original  lease  was  of  premises  on  Ballston  avenue,  though 
it  appears  to  have  been  assumed  that  they  dealt  with  the  same  pioi>erty, 
does  not  pretend  to  modify  the  obligations  of  the  original  lease.  Its  language 
is  rather  that  of  extending  a  privilege  to  the  lessee  to  construct  buildingB 
other  than  those  upon  the  premises  at  the  time  of  the  lease,  and  to  remove 
the  same  at  the  termination  of  such  lease.  It  is  dear  from  a  reading  of 
the  original  lease  that  it  did  not  pretend  to  deal  with  the  matters  covered 
by  the  second  contract.     The  original  agreement  related  wholly   to  the 
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premises  as  a  hotel  property,  excluding  the  right  to  till  or  pasture  the  orchard, 
and  it  provided  that  '*  all  improvements  put  ux>on  the  said  property  emd 
premises  and  for  the  benefit  thereof  to  belong  to  the  party  of  the  first  part." 
They  were  providing  the  conditions  of  a  lease  which  was  primarily  concerned 
with  the  carrying  on  of  a  hotel;  the  lessee  covenanted  that  he  would  "  only 
use  said  premises  as  a  hotel,"  and  the  improvements  as  to  which  it  con- 
tracted were  to  be  those  which  were  '*  for  the  benefit  thereof,"  as  a  hotel. 
The  second  contract  had  reference  to  the  construction  of  buildings  to  be 
used  for  **  another  branch  of  business,"  and  which  the  lessee  was  to  construct 
at  his  own  expense,  and  to  have  the  right  to  remove  at  the  end  of  the  term. 
In  other  words,  the  land  which  he  had  the  right  to  cultivate  as  incident 
to  the  operation  of  the  hotel  he  might  now  utilize  as  the  location  for  new 
buildings,  not  within  the  contemplation  of  the  paities  at  the  time  the  first 
lease  was  made.  It  is  an  entirely  independent  contract,  creating  new  rights, 
and  in  no  manner  involving  the  obligations  of  the  guaiantors.  It  was  not 
a  modification  of  the  oontiact  to  observ'-e  the  covenants  or  to  pay  the  rent, 
and  these  alone  concerned  the  sureties.  The  contract  for  a  new  lease,  to 
commence  upon  the  exph-ation  of  the, original  lease,  could  not,  of  course, 
have  any  bearing  upon  the  present  controversy.  The  decree  should  be 
affirmed. 


Henrietta  V.  Carle,  as  Administratrix,  etc.,  of  Mattricb  Carle, 
Deceased,  Respondent,  v.  Korthehn  Waterproofing  Company,  Appel* 
lant. —  Judgment  and  order  reversed  on  the  ground  that  the  damages  are 
excessive,  and  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event,  unless  the  plaintiff  stipulates  to  reduce  the  damages  to  S8,000,  in 
which  case  the  judgment  is  so  modified,  and  as  modified,  judgment  and  order 
unanimously  affirmed,  without  costs. 

Charles  Dombert  and  Egbert  Whittemore,  Respondents,  v.  Liver- 
pool AND  London  and  Globe  Insurance  Company  of  Liverpool,  Erfti- 
LAND,  Appellant. —  Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Charles  Dom3ERt  and  Egbert  Whittemore,  Respondents,  y.  Millers 
National  Insurance  Company  op  Chicago,  Illinois,  Appellant. —  Order 
unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 

John  Deloyd,  Appellant,  v.  Edward  Schreck,  Respondent. —  Judgment 
unanimously  affirmed,  with  costs. 

George  W.  Groves,  Appellant,  v.  Guy  S.  Warren,  Respondent. — 
Judgment  and  order  unanimously  affirmed,  with  costs,  the  court  being  of 
the  opinion  that  the  ruling  as  to  the  resale  of  the  property,  if  erroneous, 
should  be  disregarded  under  section  1317  of  the  Code  of  Civil  Procedure. 
Kiley,  J.,  not  sitting. 

Lottie  Hollenbeck,  Respondent,  v.  Charles  W.  Hollenbeck,  Appel- 
lant.—  Order  unanimously  affirmed,  with  (^osts. 

Lena  Habschi,  by  John  Habschi,  Hor  Guardian  ad  Litem,  Respondent, 
v.  ViNCENZo  Felezzola,  Appellant. — ^  Judgment  and  order  reversed,   on 
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the  ground  that  the  verdict  is  against  the  weight  of  the  evidence,  and  nefw 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All  oonoar. 
The  court  disapproves  of  the  finding  that  the  defendant  was  guilty  at 
negligence. 

J.  W.  Inman  Company,  Inc.,  Respondent,  v.  Gertrude  A.  T.  Dix, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

J.  Hermon  McLear,  Plaintiff,  v.  Joseph  Balmat  and  Others,  Defendants. 
—  Motion  granted,  unless  the  appellants  perfect  appeal  by  August  first, 
and  pay  ten  dollars  costs  of  the  motion,  in  which  case  motion  is  denied, 
without  costs.  ^ 

Margaret  Murray,  as  Administratrix,  etc.,  of  Joseph  R.  Murray, 
Deceased,  Api>ellant,  v.  F.  F.  Proctor,  Respondent. —  Order  unanimously 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Florence  M.  Hess,  for  Compensation  under  the  Workmen's 
Comi)ensation  Law,  v.  Donner  Steel  Company,  Employer,  and  Zurich 
General  Accident  and  Liability  Insurance  Company,  Ltd.,  Insurance 
Carrier,  Appellants. —  Motion  denied. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Annie  McAllister,  Mother  of  John  McAllister,  on  Behatf  of 
the  Dependent  Brothers  and  Sister,  Respondent,  on  Account  of  the  Death 
of  John  McAllister,  Deceased,  v.  Newtown  Creek  Towing  Company, 
Employer  and  Self-Insurer,  Appellant. — ^Award  zeversed  and  chum  dis- 
missed on  the  authority  of  Knickerbocker  Ice  Co,  v.  Stewart  (253  XJ.  S. 
149).    All  concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Mary  Conroy,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law  for  the  Death  of  John  Conroy,  v.  Mott 
Haven  Towinq  Line,  Employer,  and  The  Travelers  Insurance  Com- 
pany, Insurance  Carrier,  Appellants. — ^Award  reversed  and  claim  dismissed 
on  the  authority  of  Knickerbocker  Ice  Co,  v.  Stewart  (253  U.  S.  149).  All 
concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Filomena  Locco,  Widow,  on  Behalf  of  Herself  and  of  the 
Infant  Children  of  Joseph  Locco,  Deceased,  Employee,  Respondent,  for 
Compensation  under  the  Workmen's  Comi)ensation  Law,  v.  Robert 
Graves  Company,  Employer,  and  United  States  Casualty  Company, 
Insurance  Carrier,  Appellants. — ^Award  affirmed.  All  concur,  except 
Woodward,  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Felix  Palmer,  Respondent,  for  Compensation  imder  the 
Workmen's  Compensation  Law,  v.  New  York,  Ontario  and  WsfTERN 
Railway  Company,  Employer  and  Self-Insurer,  Appellant. — ^Award  revened 
and  claim  dismissed  on  the  authority  of  Doey  v.  Rowland  Co.,  Inc.  (182  App. 
Div.  152;  224  N.  Y.  30).  AU  concur,  except  John  M,  Kellogg,  P.  J., 
dissenting. 
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In  the  Matter  of  the  Estate  of  Betsey  Wells,  Deceased.  Henrietta 
Benedict,  Individually  and  as  Administratrix,  etc.,  of  Betsey  Wells, 
Deceased,  Appellant;  Dewitt  A.  Gleason,  Respondent. —  Decree  unani- 
mously affirmed,  with  costs. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation,  Made  under  the  Workmen's  Compensation 
Law,  by  Frederick  W.  Nelbon,  Respondent,  v.  United  States  Railroad 
Administration  (New  York  Central  Raihx>ad}.  Walker  D.  Hinbs,  as 
Director-General  of  Railroads,  Employer  and  Self-Insurer,  Appellant. — 
Award  reversed  and  claim  dismissed  on  the  authority  of  Evans  v.  United 
States  Railroad  Administration  (191  App.  Div.  704).  AU  oonour,  except 
John  M.  Kellogg,  P.  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Casmir  Kowalski,  Respondent,  v.  La  Cour  Iron  Works,  Inc., 
Employer,  and  Metropolitan  Mutual  Liability  Insurance  Company, 
Insurance  Carrier,  Appellants. — ^Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Benjamin  Gluberman,  Resi>ondent,  for  Compensation  under 
the  Workmen's  Comi>ensation  Law,  v.  American  Railway  Express  Com- 
pany, Employer  and  Self-Insurer,  Apx>ellant. — ^Award  reversed  on  the  groimd 
that  there  was  a  failure  of  proof  to  sustain  the  finding  of  the  Industrial 
Commission  that  the  employer  and  insurance  carrier  were  not  prejudiced  by 
the  failure  of  the  claimant  to  give  written  notice  of  his  injury  to  his  employer 
within  thirty  days  thereafter;  and  claim  remitted  to  the  Commission  for 
further  consideration.    All  concur. 

Before  State  Industrial  Commission,  Re6i)ondent.  In  the  Matter  ol 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Gussie  Levine,  Dependent  Mother,  and  Others,  Respondents, 
for  the  Death  of  Abraham  Levins,  v.  McElwain,  Morse  &  Rogers, 
Employer,  and  Allied  Mutuals  Liability  Insurance  Company,  Insur- 
ance Carrier,  Appellants. — Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Resi>ondent.  In  the  Matter  of 
the  Claim  of  Emma  Kimberly,  Respondent,  for  Comi>ensation  Arising  out 
of  the  Death  of  Clinton  F.  Kimberly,  under  the  Workmen's  Compensation 
Law,  V.  Maddox  Table  Company,  Employer,  and  American  Mutual 
Liability  Insurance  Company,  Insiu-ance  Carrier,  Appellants. — Award 
unanimousTy  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Anna  Ralph,  Respondent,  for  Compensation  to  Herself  under 
the  Woi;,kmen*8  Compensation  Law,  v.  Imperial  Cloak  Company,  Employer, 
and  The  Fidelity  and  Casualty  Company  op  New  York,  Insurance 
Carrier,  Api>ellants. — ^Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent  In  the  Matter  of 
the  Claim  for  Compensation  imder  the  Workmen's  Compensation  Law, 
Made  by  Joe  Fancinlino,  Respondent,  v.  Rochester  Pad  and  Wrapper 
Company,  Employer,  and  The  Ocean  Accideni   and  Guarantee  Cor- 
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PORATION,    Ltd.,    Insurance    Carrier,    Appellants. — ^Award   affirmed.     All 
concur,  except  Woodward  and  Cochrane,  JJ.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Walter  B.  Zampiere,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  William  Spencer  &  Son  Corpora- 
tion, Employer,  and  The  Travelers  Insurance  Company,  Insurauoe 
Carrier,  Appellants. — ^Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law 
Made  by  Fannie  Saltzman,  Dependent  Mother,  and  Another,  Respondents, 
for  the  Death  of  Roy  Saltzman,  Her  Son,  v.  New  England  Theatre 
Company,  Employer,  and  United  States  Fidelity  and  Guaranty  Com- 
pany, Insurance  Carrier,  Appellants. — ^Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Clifford  Gordon,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  C.  F.  Miller  and  F.  F.  Taylor,  Trus- 
tees, and  Zurich  General  Accident  and  Liability  Insurance  Company, 
Ltd.,  Insurance  Carrier,  Appellants. — ^Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Salvatore  Triscari,  Respondent,  v.  Huron  Stevedoring 
Corporation,  Employer  and  Self-Insurer,  Appellant. — ^Award  reversed  and 
claim  dismissed  on  the  authority  of  Knickerbocker  Ice  Co,  v.  Stewart  (253 
U.  S.  149).    All  concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Grace  0.  Moore,  Respondent,  for  Comi>ensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Robert  Moore,  v.  Rubin 
&  Goldstein,  Employer,  and  --Etna  Life  Insurance  Company,  Insurance 
Carrier,  Appellants. — ^Award  modified  by  striking  therefrom  provisions 
made  for  the  payment  of  death  benefits  to  the  mother  of  the  deceased,  on 
the  ground  that  the  dependency  was  not  shown,  and  as  thus  modified  unani- 
mously affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matt-er  of 
the  Claim  of  Walter  H.  Pursell,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  G.  Levor  <&  Company,  Inc.,  Employer, 
and  Mtsa  Life  Insurance  Company,  InsuraDce  Carrier,  Appellants. — 
Award  unanimously  affirmed. 

Edward  G.  Pahl,  Respondent,  v.  John  Bison,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  on 'the  authority  of 
Lasher  v.  Bolton's  Sons  (161  App.  Div.  381).  All  concur,  except  John  M. 
Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Max  Palmedo,  Appellant,  v.  Walton  Reporter  Company,  Respondent. 
—  Order  unanimously  affirmed,  with  ten  dollars  costs  and  disbursements, 
on  the  opinion  of  Mr.  Justice  A.  L.  Kellogg  at  Special  Term.  [Reported 
in  112  Misc.  Rep.  729.) 

The  People  of  the  State  op  New  York  ex  rel.  United  States  Title 
Guaranty  Company,  Relator,  v.  The  State  Tax  Commission,  Respondent. 
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—  Determination  reversed,  with  fifty  dollars  costs  and  dishnrsements,  on 
the  authority  of  People  ex  rel.  Home  Mortgage  I.  Co,  v.  Tax  Commissioners 
(182  App.  Div.  699).    AH  concur. 

Anna  Ruppert  and  Others,  as  Executors,  etc.,  of  Jacob  Ruppert, 
Deceased,  Appellants,  v.  Gebmania  Bank,  Respondent.  Anna  Ruppert 
and  Others,  as  Executors,  etc.,  of  Jacob  Ruppert,  Deceased,  Appellants, 
V.  YoRKviLLE  Bank,  Respondent. —  Judgment  and  order  in  each  case 
unanimously  afiOrmed,  with  costs. 

Herbert  S.  Sisbon,  as  State  Conmiissioner  of  Excise  of  the  State  of  New 
York,  Api>ellant,  v.  One  Hundred  and  Eight  Half  Barrels  of  Ale 
AND  Divers  Other  Liquors.  West  End  Brewing  Company,  Respond- 
ent.—  Judgment  modified  by  striking  therefrom  the  provision  awarding  the 
plaintiff  the  sum  of  $2,966.55  in  the  event  the  liquors  and  containers  cannot 
be  returned  to  the  claimant  and  owner,  and  as  modified  unanimously 
affirmed,  without  costs. 

David  Smith,  Respondent,  v.  Frank  Demarce  and  Alexander  Badorb, 
Appellants. —  Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Jesse  Stiles,  Appellant,  v.  Jambs  U.  Scaggs,  Respondent. —  Judgment 
unanimously  affirmed,  without  costs. 

Benjamin  H.  Stammel,  Sr.,  as  Administrator,  etc.,  of  Benjamin  H. 
Stammel,  Jr.,  Deceased,  Respondent,  Api>ellant,  v.  Albert  E.  Lambert, 
Appellant,-  Respondent. —  Order  unanimously  affirmed,  without  costs  to 
mther  party. 

Lena  Schindlbr,  Respondent,  v.  Hbkrt  Ludlum,  Appellant. —  Order 
unanimously  affirmed,  with  costs. 

Alma  C.  Tillotson,  Respondent,  v.  Albert  Blackbourne,  Appellant. 

—  Judgment  modified  by  providing  that  the  plaintiff  shall  pocy  the  $280, 
with  the  interest  thereon,  as  a  condition  for  the  transfer  of  said  property  to 
her,  such  payment  to  be  made  within  three  months,  and  that  the  defendant 
idsall  hold  the  title  of  said  properly  as  security  for  sueh  sum  until  the  same 
is  paid.  If  such  payment  is  not  made  the  said  deed  is  declared  to  be  a 
mortgage,  and  the  defendant  may  apply  at  Special  Term,  upon  the  foot  of 
this  judgment,  for  the  appointment  of  a  referee  to  sell  said  property  in  the 
same  manner  and  with  like  effect  as  in  the  case  of  a.  mortgage  foreclosure. 
As  so  modified  the  judgment  is  uimnimously  affirmed,  without  costs. 

Alma  C.  Tillotbon,  Respondent,  v.  Llewellyn  Realty  Company  and 
Wilbur  F.  Earp,  Appellants. —  Judgment  modified  by  adding  to  it  a  pro- 
vision that  the  defendant  Earp  has  a  lien  upon  said  property,  real  and  per- 
sonal for  the  amount  of  $3,830.92,  and  that  in  case  plaintiff  fails  to  redeem 
according  to  the  terms  of  the  judgment  the  defendant  shall  have  the  right 
to  sell  the  real  estate  in  the  same  manner  and  with  the  same  effect  as  in  a 
mortgage  foreclosure,  and  that  from  the  proceeds  of  such  sale  such  indebted- 
ness, with  the  interest  thereon  and  the  cost  of  the  sale,  shall  be  paid,  and 
any  surplus  remaining  shall  be  paid  to  the  plaintiff;  that  in  case  a  doficienoy 
arises  from  said  sale  he  shall  have  judgment  against  the  plaintiff  therefor, 
and  that  upon  plaintiff's  default,  defendant  may  apply  to  the  Special  Term, 
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upon  notice  and  proof  of  the  fact,  for  the  api>omtment  of  a  referee  to  sell  said 
property.  The  tune  for  redemption  is  extended  for  four  months  after  the 
entry  of  judgment  hereon.  The  judgment,  as  modified,  is  affirmed,  without 
costs. 

Henrt  Wulstein,  Appellant,  v.  Frances  Wagner,  Formerly  Frances 
Hetdenreich,  and  Max  Wagner,  Respondents. —  Judgment  unanimously 
affirmed,  with  costs.  The  court  finds  as  a  fact  that  the  value  of  the  Lawson 
farm  in  Sullivan  coimty,  at  the  time  of  the  transaction,  if  as  represented, 
would  have  been  $3,800. 

Arden  C.  Wescott,  Appellant,  v.  City  op  Glens  Falls,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs. 

Edward  Whitbeck,  Appellant,  v.  Henry  Swartout,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs. 


Fourth  Department,  July,  1920. 

Sherman  S.  Jewett,  Jr.,  an  Infant,  by  Sherman  8.  Jewett,  His  Guardian 
ad  Litem,  Appellant,  v.  Frank  R.  Moll,  Respondent. 

Trial  —  action  for  atsavU  athd  battery  —  verdict  —  when  verdict  should  be 

.directed  for  plaintiff. 

Appeal  from  a  judgment  of  the  County  Court  of  Erie  oounty  in  favor  of 
the  defendant,  entered  in  the  office  of  the  clerk  of  said  county  on  the  23d 
day  of  October,  1919,  and  also  ttom  an  order  entered  in  said  clerk's  office  on 
the  22d  day  of  September,  1919,  denying  plaintiff's  motion  for  a  new  trial. 

Per  Curiam:  We  are  di  the  opinion  that  the  plaintiff  was  entitled  to  a 
directed  verdict,  leaving  only  the  question  of  damages  to  the  jury,  and  that 
the  jury  should  have  been  so  directed,  as  was  requested  on  behalf  of  the 
plaintiff.  While,  under  the  evidence,  the  jury  could  have  found  that  the 
plaintiff  sustained  no  substantial  damages,  and  rendered  a  verdict  for  nominal 
damages  only,  we  cannot  say  the  jury  woukl  have  rendered  such  a  verdict, 
and  not  for  substantial  damages,  if  correctly  instructed.  The  jury  may 
have  received  the  erroneous  impression  from  the  charge  that  the  assault 
was  justified  and  plaintiff  not  entitled  to  recover,  although  he  sustained 
serious  injuries  from  the  assault,  as  he  and  his  witnesses  testified.  The 
judgment  and  order  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur.  Judgment  and  oi^der 
reversed  and  new  trial  granted,  with  costs  to  appelant  to  abide  event. 


Georqe  C.  Kilts  and  Another,  Api)ellants,  v.  The  State  of  New  York, 
Resi)ondent. —  Judgment  and  order  afOrmed,  with  costs.    All  concur. 

Leah  St.  Dennis,  as  Administratrix,  etc.,  of  Joseph  St.  Dennis,  Deceased, 
Resi>ondent,  v.  Director-General  of  Railroads,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.  All  concur,  except  De  Angelis  and  Hubbs, 
JJ.,  who  dissent. 

Mart  A.  Golden,  as  Administratrix,  etc.,  of  Adrian  D.  Golden,  Deceased, 
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Api)ellaat,  y.  Margaret  M.  Gintt,  Resi)oiident. — 'Judgment  and  order 
reversed  and  new  thai  granted,  with  costs  to  the  appellant  to  ahide  the 
event.  Held,  that  the  Compensation  Act  is  not  exclusive,  and  that  the 
question  of  the  defendant's  negligence  should  have  been  submitted  to  the 
jury.  The  case  Wolff  v.  FiiUon  Bag  &  CoUon  MiUs  (185  App.  Div.  436) 
seems  to  be  in  harmony  with  a  large  number  of  cases  in  other  States  where 
comx>ensation  acts  are  in  force.  All  concur,  except  Kruse,  P.  J.,  and 
De  Angelis,  J.,  who  dissent  upon  the  ground  that  the  relation  of  employer 
and  employee  existed  between  plaintiff's  intestate  and  defendant  and  that 
the  plaintiff  has  a  remedy  under  the  Workmen's  Compensation  Act  which 
is  exclusive. 

Carthage  Machine  Company,  Appellant,  y.  Island  Paper  Company, 
Respondent. —  Judgment  afOrmed,  with  costs.    All  concur. 

In  the  Matter  of  the  Petition  of  Benjamin  F.  Crowell  and  Others, 
Respondents,  for  the  Drainage  of  Certain  Swamp  Lands  in  the  Town  of 
Barre.  Dora  M.  Fletcher  and  Another,  Appellants. —  Order  appealed 
from  reversed,  assessment  set  aside,  commissioners  discharged  and  reas- 
sessment directed  to  be  had  before  new  commissioners  to  be  appointed 
by  the  County  Court,  with  costs  to  the  appellants  to  abide  the  final  award 
of  costs.  Held,  that  the  method  of  assessment  adopted  in  imposing  an 
equal  rate  of  assessment  on  properties  not  equally  benefited  was  erroneous 
and  in  violation  of  section  30  of  the  Drainage  Law.  This  is  without  passing 
on  the  qualification  of  the  commissioners.  .  All  concur. 

Henry  C.  Marcy,  as  Trustee  in  Bankruptcy,  of  Homer  J.  French, 
Bankrupt,  Resx>ondent,  v.  Evangeline  A.  French  and  Another,  Appel- 
lants, Impleaded  with  Others. —  Judgment  modified  by  allowing  Theodore 
L.  French's  claim  for  $2,500  and  allowing  to  the  plaintiff  but  one  bill  of 
costs,  and  as  so  modified  affirmed,  with  costs  of  this  appeal  to  Theodore  L. 
French  against  the  plaintiff.  Settle  order  before  Clark,  J.,  on  two  days' 
notice  at  which  time  findings  to  be  disapproved  and  prox>osed  new  findings 
may  be  submitted.    All  concur. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Helen  P.  Qat, 
Deceased.  William  G.  Pennypacker,  Jr.,  Appellant;  Louis  Whiting 
Gay  and  Another,  Executors,  etc.,  and  Others,  Re6x>ondents. —  Decree 
affirmed,  with  costs.     All  concur. 

In  the  Matter  of  the  Application  for  the  Api>ointment  of  a  Committee 
of  the  Person  and  Property  of  Asher  T.  Cttd aback,  an  Alleged  Incom- 
petent Person,  Appellant.  Jennie  A.  Cudaback,  Respondent. —  Order 
modified  by  striking  out  the  designation  of  time  and  place  of  the  trial  and 
also  the  mandatory  requirement  that  the  defendant  appear  upon  the  hearing, 
and  as  so  modified  afiSrmed,  without  costs  of  this  api)eal  to  either  party. 
All  concur. 

Ludlow  Valve  Manufacturing  Company,  Respondent,  v.  The  Village 
OF  Middleport  and  Others,  Appellants,  Impleaded  with  United  States 
Cast  Iron  Pipe  and  Foundry  Company,  Respondent. —  Judgment  affirmed, 
with  costs.     All  concur. 

Christina  H.  Worden,  as  Administratrix,  etc.,  of  Frederick  B.  Wordbn, 
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Deceased,  Respondent,  v.  Director-General  op  Railroads,  Appellant. — 
Judgment  and  orders  affirmed,  with  costs.     All  concur. 

Andrew  Teel,  Respondent,  v.  The  International  Railway  Company, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  Held,  that  the  court  erred  in  refusing  to 
charge  that  if  the  street  car  was  at  a  standstill  at  the  time  of  the  collision 
there  could  be  no  recovery.     All  concur. 

Ivan  W.  Miller,  Respondent,  v.  Pennsylvania  Railroad  Company, 
Appellant. —  Judgment  aflBrmed,  with  costs.     All  concur. 

Gertrude  Castle,  as  Administratrix,  etc.,  of  Adolph  Castle,  Deceased, 
Respondent,  v.  Director-General  of  Railroads,  Appellant. —  Judgment 
and  orders  afi&rmed,  with 'costs.  All  concur,  except  Krase»  P.  J.,  and 
Hubbs,  J.,  who  dissent  upon  the  ground  that  the  court  erred  in  charging 
the  jury  that  the  defendant  owed  the  deceased  a  high  degree  of  car©  and 
that  the  deceased  was  bound  to  exorcise  only  reasonable  care. 

George  Ames,  Respondent,  v.  The  International  Railway  Company, 
Appellant. —  Judgment  and  order  aflfirmed,  with  costs.     All  concur. 

Larkin  Company,  Respondent,  v.  New  York,  Chicago  and  St.  Louis 
Railroad  Company,  Appellant. —  Judgment  affirmed,  with  costs.  AH 
concur. 

Frank  Mussara,  Respondent,  v.  George  Bullock,  as  Receiver  of 
the  Buffalo  and  Lake  Erie  Traction  Company,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.     All  concur. 

Frank  B.  Hodges  and  Others,  as  Trustees  in  Bankruptcy  of  Hunter 
Arms  Company,  Bankrupt,  Respondents,  v.  Bank  of  Philadelphia,  Appel- 
lant.—  Judgment  affirmed,  with  costs.     All  concur. 

Ottq  W.  Volger,  Appellant,  v.  Lake  View  Brewing  Company,  Respond- 
ent.—  Order  affirmed,  vith  costs.     All  concur. 

George  L.  Kingston,  Respondent,  v.  The  City  of  Buffalo,  Appellant. 
—  Judgment  affirmed,  with  costs.     All  concur. 

Dorothy  Green,  Respondent,  v.  Cornell  University,  Appellant. — 
Judgment  and  order  affirmed  with  costs.     All  concur. 

In  the  Matter  of  Opening,  etc.,  of  a  Highway  across  the  Erie  Railroad 
Company's  Tracks,  etc.,  in  the  Town  of  Hanover,  and  Known  as  the  Ovei^ 
heiser  Road.  United  States  Railroad  Administration  and  Erie  Rail- 
road Company,  Appellants;  Town  Board  of  the  Town  of  Hanover, 
Respondent. — Order  reversed,  with  costs.  Hold,  that  no  legal  highway  was 
effected  over  the  railroad  company's  lands,  because  no  sufficient  notice  of 
the  proceeding  to  determine  the  necessity  thereof  was  given  to  the  rail- 
road company.     All  concur. 

Minnie  L.  Spink,  Respondent,  v.  Town  op  Chautauqua,  Apx>ellaiLt. — 
Judgment  and  order  affirmed,  with  costs.    Alltconeur. 

Caroline  Bingel,  Respondent,  v.  Brotherhood  op  Locomotive  Pirb- 
men  and  Enginemen,  Appellant. —  Judgment  affirmed,  with  costs.  All 
concur. 

Clark  Paper  and  Manufacturing  Company,  Resx)ondent,  v.  Edward 
D.  Stenacher,  Appellant. —  Judgment  affirmed    with  costs.     All  concur, 
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except  Kruse,  P.  J.,  who  dissents  ux)on  the  ground  that  even  if  the  plaintiff 
is  entitled  to  injunctive  relief,  the  relief  granted  is  too  broad. 

In  the  Matter  of  the  Proceeding  of  the  Common  Council  of  the  City 
OF  North  Tonawanda,  New  York,  Kespondent,  to  Extend  Bryant  Street 
across  the  Right  of  Way  of  the  Erie  Railroad  Company,  Appellant. — 
Writ  of  certiorari  dismissed  and  order  and  resolution  of  common  council 
affirmed,  with  fifty  dollars  costs  and  disbursements.    All  concur. 

J.  F.  Leary  Construction  Company,  Inc.,  Respondent,  v.  Whitney 
Elevator  and  Warehouse  Company,  Appellant. —  Judgment  and  order 
affirmed,  with  costs.    All  concur. 

Mary  C.  Wright,  Respondent,  v.  Empire  State  Railroad  Corpora- 
tion, Appellant. —  Judgment  and  order  afiBrmed,  with  costs.    All  concur. 

Charles  J.  Shelanbky,  Appellant,  v.  Walker  D.  Hines,  as  Director- 
General  of  Railroads,  Respondent. —  Order  affirmed,  with  costs.  All 
concur. 

Nellie  F.  Bliven,  Respondent,  v.  Mabgabet  V.  Lighthouse  and  Others, 
as  Executors,  etc.,  of  John  C.  Lighthoubb,  Deceased,  Appellants. —  Judg- 
ment affirmed,  with  costs.  All  concur,  except  Lambert  and  De  Angelis, 
JJ.,  who  dissent  upon  the  grounds:  1.  That  the  finding  of  fact  that  the 
January  contract  was  modified  and  amended  by  the  sale  alleged  to  have 
been  made  in  May  is  destitute  of  evidence  to  support  the  finding.  2.  That 
the  evidence  conclusively  establishes  the  fact  that  the  i)arties  abandoned  the 
contract  of  January  seventeenth.  3.  That  upon  the  pleadings  and  proof  a 
case  has  not  been  established  authorizing  any  recovery. 

Merritt  H.  Cook,  Appellant,  v.  Louis  Engbl,  Jr.,  Respondent. —  Judg- 
ment affirmed,  with  costs.    All  concur. 

The  People  op  the  State  op  New  York,  Respondent,  v.  William  A. 
BicKFORD,  Appellant. —  Judgment  of  conviction  and  order  affirmed.  All 
concur. 

The  People  of  the  State  of  New  York,  Respondent,  v,  Nicola 
Capozzi,  Appellant. —  Judgment  of  conviction  and  order  affirmed.  All 
concur. 

The  Pettebonb-Cataract  Paper  Company,  Respondent,  v.  Erie 
Railroad  Company  and  Another,  Appellants. —  Judgment  affirmed,  with 
costs.    All  concur. 

The  People  of  the  State  of  New  York  ox  rel.  Franklin  Mills  Com- 
pany, Respondent,  v.  Lewis-  D.  Collins  and  Others,  as  Members  of 
and  Comprising  the  Board  of  Education  of  Union  Free  School  District  No. 
2,  of  Batavia,  Genesee  County,  New  York,  Appellants. —  Order  affirmed, 
with  costs,  upon  the  opinion  of  Wheeler,  J.,  delivered  at  Si)ecial  Term. 
[Reported  in  109  Misc.  Rep.  1.]    All  concur. 

Inez  R.  Hartley,  Respondent,  v.  James  Myron  Ringer,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    All  concur,  Clark,  J.,  not  sitting. 

George  Henry,  Sr.,  Respondent,  v.  James  W,  Higgins,  Individually 
and  as  Chief  of  Police  of  the  City  of  Buffalo,  New  York,  and  Others,  Appel- 
lants.—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  for  injunction  denied,  with  ten  dollars  costs.     Held,  ^t  in 
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our  opinion  the  action  of  the  defendants  in  causing  the  surveillanoe  of  the 
plaintiff's  premises  was  justified  and  taken  in  good  faith.    All  concur. 

WiGHTMAN  Glass  Corporation,  Appellant,  v.  Katrerine  Love  Stein- 
FELD,  Resx>ondent. —  Judgment  affirmed,  with  costs.    All  concur. 

Saverio  Ciocca,  Respondent,  y.  Vincenzo  Marrone,  Ajipellant. — 
Judgment  and  order  affirmed,  with  costs.     AU  concur. 

The  New  York  Central  Railroad  Company,  Appellant,  v.  The  First 
National  Bank  of  the  Thousand  Islands,  Respondent. —  Judgment 
affirmed,  with  costs.  All  concur,  except  Kruse,  P.  J.,  who  dissents  upon 
the  ground  that  the  power  was  a  general  x>owor  of  sale  for  distribution  and 
payment  of  debts  and  that  tlie  lien  cf  the  judgment  is  subject  to  the  execu- 
tion of  the  power  as  is  provided  in  section  97  of  the  Real  Property  Law. 
(M*Cready  v..  Metropolitan  LJe  Ins.  Co,,  83  Hun,  526;  affd.,  148  N.  Y.  761; 
Walter  v.  Tomkim,  71  App.  Div.  21;  Van  Cott  v.  Van  CoU,  167  id.  094.) 

George  P.  Hawley,  cs  Executor,  etc.,  of  Franklin  O.  Todd,  Deceased, 
Respondent,  v.  Frank  E.  Randolph,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     All  conciu*. 

Glenn  E.  Hosmer,  Respondent,  v.  International  Railway  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.     All  concur. 

Hattie  E.  IIosmer,  Respondent,  v.  International  Railway  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  vnih  costs.    All  concur. 

Elizabeth  M.  Reinhard,  Respondent,  v.  The  Sidney  B.  Roby  Company 
and  Another,  Appellants. —  Judgment  affirmed,  with  costs.     All  concur. 

Eva  Bell  Harkins,  as  Administratrix,  etc.,  Respondent,  v.  Sizer  Forge 
Company,  Appellant. —  Motion  for  reargument  denied,  with  ten  dollars 
costs. 

Schuyler  R.  Ingham,  Appellant,  v.  Herkimer  County  Light  and 
Power  Company,  Respondent. —  Motion  for  reargument  denied,  with  ten 
dollars  costs. 

Theodore  II.  Wick  wire,  Jr.,  Resi>ondent,  v.  George  C.  Wajrneb, 
'  Appellant. —  Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 

Walter  C.  Mahon,  Respondent,  v.  The  New  York  Centbai^  and 
Hudson  River  Railroad  Company,  Appellant. —  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Michael  Schmidbauer,  Appellant,  v.  New  York  Central  Railboad 
Company  and  Another,  Respondents. — JMotion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  ten  dollars  costs. 

Charles  E.  Oroat,  Respondent,  v.  George  A.  Adams,  Appellant. — 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 

Herbert  H.  Sisson,  as  State  Commissioner  of  Excise  of  the  State  of 
New  York,  Rt^spondent,  v.  Samuel  H.  Hertzberg,  Appellant. —  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Arthur  L.  Van  Etten  and  Another,  Plain tififs,  v.  Charles  M.  Hirsch- 
FELDER  and  Others,  Defendants. —  Motion  for  reargument  denied,  with 
ten  dollars  costs.    Motion  for  leave  to  appeal  to  Court  of  Apiieals  denied. 
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£mili£  Dams,  as  Administratrix,  etc.,  ResiK>ndent,  v.  Director-General 
OF  Railroads,  Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

John  Kramb  ,  Respondent,  v .  Julia  H aring  and  Others,  Appellants.  Ri  ch- 
ard DsLL  and  Others,  Respondents. —  Motion  for  rearsrument  denied,  with 
ten  dollars  oosts.    Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  William  H. 
Smith  and  Others,  as  Trustees,  etc.,  of  John  H.  Smith,  Deceased. —  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 

Anna  Czajka,  as  Administratrix,  etc.,  Appellant,  v.  Lehioh  Valley 
Railroad  Company,  Respondent. —  Appeal  dismissed,  unless  appeUant  shall 
f9e  and  serve  printed  papers  oa  appeal  within  thirty  days. 

Frank  Hoover  and  Another,  Respondents,  v.  A.  Thbodorou  and  Others, 
Appellants. —  Motion  to  dismiss  appeal  granted. 

Charlotte  B.  Newman,  Appellant,  v.  Lewis  J.  Davis,  Respondent.—* 
Motion  granted  and  appeal  dismissed,  with  costs. 

William  Yauch,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Appeal  dismissed,  unless  appellant  shall  .file  and  serve  xmnted 
papers  on  appeal  by  September  first. 

Anna  Yauch,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Appeal  dismissed  unless  appellant  shall  file  and  serve  printed 
papers  by  September  first. 

Martha  Sebry,  Resix)ndent,  v.  Ni5w  York  Central  Railroad  Company, 
Appellant. —  Ajypeal  dismissed  unless  appellant  shall  file  and  serve  printed 
papers  and  briefs  on  apx)eal  by  September  first. 

In  the  Matter  of  August  Becker,  an  Attorney  and  Counselor  at  Law. — 
Issues  raised  by  the  petition  and  answ»  referred  to  Hon.  Nathaniel  Foote, 
official  referee,  to  take  the  proofs  thereon  and  report  the  same  to  this  court, 
together  with  his  opinion  thereon. 

In  the  Matter  of  the  Application  of  Ferdinand  J.  Bommer  for  Leave 
to  Be  Reinstated  as  an  Attorney  and  Counselor  at  Law. —  Matter  referred 
to  Hon.  Nathaniel  Foote,  official  referee,  to  take  the  proofs  respecting 
all  matters  connected  with  the  application,  including  the  original  charges 
for  disbarment,  and  report  the  same,  together  with  his  opinion  thereon, 
to  this  court.  Notice  of  hearing  to  be  given  to  Erie  County  Bar  Association, 
with  leave  to  such  association  to  intervene  in  the  proceeding. 

In  the  Matter  of  Henry  C.  Price,  an  Attorney  and  Counselor  at  Law. — 
Application  for  open  commission  granted  and  Hon.  George  A.  Benton, 
official  referee,  appointed  commissioner,  to  take  the  testimony  of  such 
witnesses  as  may  be  produced  before  him  in  the  city  of  Indianapolis  at 
such  time  and  place  as  he  may  designate,  giving  to  the  respondent's  attorn^ 
notice  of  such  hearings  at  least  ten  days  prior  thereto;  upon  the  condition, 
however,  that  the  petitioner  pay  the  necessary  expenses  of  the  commissioner 
in  taking  such  evidence,  including  his  traveling  expenses  and  the  fees  of  a 
stenographer  in  taking  the  same;  and  the  respondent  may  likewise  at  the 
same  time  produce  such  witnesses  as  he  may  desire,  but  the  stenographer's 
fees  for  taking  such  testimony  shall  be  paid  by  tho  ro^^pondent. 
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Herman  F.  Cushtno,  Respondent,  v.  Ivory  Lawton,  App^ant. —  We 
think  that  the  disoretion  of  the  Special  Term  was  not  judiciously  exercised. 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
without  costs.     All  concur,  except  Kiley,  J.,  dissenting. 

HuDsoij  Navigation  Compant,  Appellant,  v.  Owen  A,  Mullen,  Respond- 
ent.—  Motion  denied. 

H.  &  T.  Construction  Company,  Inc.,  Appellant,  v.  Wiluam  Beckers, 
Respondent. —  We  think  the  order  of  reference  in  this  case  was  improperly 
granted,  and  that  the  case  is  properly  one  for  a  jury.  Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs.     Ail  concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  ol  Melvin  G.  Hubbb,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Addison  Electric  Light  and  Power 
Company,  Employer,  and  Utilities  Mutual  Insurance  Company,  Appel- 
lant.—  Motion  for  reargument  denied.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted. 

Before  State  Industrial  Commission,  Respondent.  In  the  flatter  of 
the  Claim  of  Frank  L.  Kolpibn,  Respondent,  v.  O'Donnell  Lumber 
Company,  Employer,  and  the  Lumber  Mutual  Casualty  Insurance 
Company  op  New  York,  Insurance  Carrier,  Appellants. — ;  Motion  for 
reargument  denied.     Motion  for  leave  to  appeal  to  Court  of  Appeals  granted. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Walter  H.  Pursbll,  Kespondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Q.  Levor  &  Company,  Inc.,  Employer, 
and  ^tna  Life  Insurance  Company,  Insurance  Carrier,  AppcUahts. — 
Motion  denied. 

Alfred  H.  Boos,  Respondent,  v.  Ervin  C.  Field,  AppellanJ. —  Motion 
denied. 

Willis  G.  Bostwick,  Appellant,  v.  Bray  Dickinson  Hall  and  Others, 
Respondents. —  Motion  denied. 

George  W.  Groves,  Appellant,  v.  Guy  S.  Warren,  Resx>ondent. — 
Motion  denied.     Kiley,  J.,  not  sitting. 

J.  HERMorvf  McLear,  Plain  tiflP,  v.  Joseph  Balm  at  and  Others,  Defendants. 
—  The  order  of  July  8,  1920,  contemplated  that  the  respondents  would 
expedite  and  not  obstruct  the  progress  of  tho  appeal.  Their  return  of  the 
proposed  case  was  improper.  The  proposed  case  was  properly  served.  The 
respondents  may  have  ten  days  to  serve  proposed  amendments  to  the  pro- 
posed case.  Appellants  shall  do  all  within  their  power  to  have  the  case 
ready  for  argument  at  the  next  term  of  this  court.  The  stay  is  continued 
until  the  further  order  of  the  court.  The  order  conditionally  dismissing 
the  appeal  on  August  first  is  extended  until  the  first  day  of  the  next 
term. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Mart 
F.  Stephenson,  Deceased. —  It  appearing  that  by  the  excusable  neglect  of 
the  apx>ellants  the  undertakings  required  by  section  2759  of  the  Code  of  Civil 
Procedure  were  not  duly  filed,  but  that  they  have  since  been  filed,  the  court 
determines  that  the  appellants  are  relieved  of  the  default,  the  undertakings 
filed  are  deemed  the  undertakings  on  appeal,  upon  the  appellants  paying 
ten  dollars  costs  of  motion  to  the  respondent.  Thereupon  the  motion  is 
denied. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Guiseppa  Insana,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Nordenholt  Corporation,  Employer, 
and  The  Travelers  Insurance  Company,  Insurance  Carrier,  Apx)eLlants. 
—  Motion  for  reargument  granted,  and  case  set  at  the  head  of  the  com- 
pensation appeals  calendar  for  the  November  term. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Walter  B.  Zampiere,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  William  Spencer  &  Son  Corpora- 
tion, Employer,  and  The  Travelers  Insurance  Company,  Insurance 
Carrier,  Appellants. —  Motion  for  reargument  granted,  and  case  set  at  the 
head  of  compensation  appeals  calendar  for  the  November  term. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Chester  Beagle,  Respondent,  for  Compensation  to  Himself 
under  the  Workmen's  Compensation  Law,  v.  George  Groff,  Employer, 
and  Fidelity  and  Casualty.  Company  of  New  York,  Insurance  Carrier, 
Appellants. — ■  The  award  having  been  opened  by  the  Commission,  and  the 
daim  now  being  under  consideration  by  it,  the  apx)eal  is  without  force  and 
is  dismissed,  without  costs. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Vincenzo  Gallo,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  The  Bloch  and  Hirsch  Fur  Company, 
Employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  Ltd.,  Insurance  Carrier,  Appellants. — ^Award  reversed,  and  the 
matter  remitted  to  the  Commission  for  further  consideration.  The  reversal 
is  for  the  error  in  refusing  the  cross-examination  of  Dr.  Larralde.     All  concur. 

Before  State  Industrial  Commission,  Resjxjndent.  In  the  Matter  of 
the  Claim  of  Nicholas  Farone,  Resjwndont,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Joseph  Farone,  Employer,  and  ^Etna 
Life  Insurance  Company,  Insurance  Carrier,  Appellants. — ^Award  unani- 
mously affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Jennie  Grebnway,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Hospital  of  Good  Shepherd,  Employer, 
and  iETNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law  Made 

App.  Div.— Vol.  CXCUL       59 

Digitized  by  VjOOQ IC 


930  Cases  Eeported  with  Brief  Syllabi. 

Third  Department,  September,  1920.  [Vol.  i:a 

•by  Mary  Hartman  and  Others,  Respondents,  v.  T.  A.  Hennesst,  Inc., 
Employer,  and  New  Amsterdam  Casttaltt  Company,  Insm^noe  Carrier, 
Appellants. — ^Award  unanimously  aflBrmed. 

Before  State  Industrial  Commission,  Kesxx>ndent.  In  the  Matter  cf 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  La\,' 
Made  by  Gussie  Gersonowitz,  Respondent,  on  Account  of  the  Death  of 
Albert  Gersonowitz,  Deceased,  v.  American  Pickle  Company  and 
Maryland  Casualty  Company,  Appellants. — Award  as  to  the  two  children 
reversed,  no  claim  having  been  filed  in  their  behalf,  and  as  to  the  mother 
unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  William  Bach  am,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  !Morris  J.  Roth,  Employer,  and  Mtsa 
Life  Insurance  Company,  Insurance  Carrier,  Appellants. — ^Award  unani- 
mously affirmed. 

Before  State  Industrial  Commission,  Resi)ondent.  In  the  Matter  of 
the  Claim  of  Josephine  Ryan,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  The  Bossert  Corporation,  Employer, 
and  Utica  Mutual  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  George  Zaggell,  Respondent,  for  Compensation  for  Himself 
under  the  Workmen's  Compensation  Law,  v.  Fenton  Fibre  Box  Company 
and  Maryland  Casualty  Company,  Appellants. — Award  unanimously 
affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Edmond  Barbieri,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  William  Steiner  &  Sons,  Employer, 
and  Zurich  General  Accident  and  Liability  Insurance  Company, 
Ltd.,  Insurance  Carrier,  Appellants. —  Sent  back  to  the  Commission  for 
correction  or  further  consideration. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Antonio  Rich,  Resix)ndent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  The  Standard  Textile  Company, 
Employer,  and  Massachusetts  Bonding  and  Insurance  Company, 
Insurance  Carrier,  Appellants. — Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Joseph  Vokolek,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Nicholson  &  Galloway,  EmployOT", 
and  The  Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. 
— Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Charles  Bossler,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Fulton  Motor  Truck  Company, 
Employer,  and  The  Travelers  Insurance  Company,  Insurance  Carrier, 
Appellants. — Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.     In  th^  Matter  of 
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the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law 
Made  by  Harbt  W.  Karney,  Resi>ondent,  v.  National  Bag  Company, 
Employer*  and  Mabyland  Casualty  Company,  Insurance  Carrier,  Appel- 
lants.— ^Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Samuel  Gbeenbsrg,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  y.  Abraham  Geffner  and  Max  Koch, 
Employers,  and  Massachusetts  Bonding  a^d  Insurance  Company, 
Insurance  Cairier,  Appellants. —  Sent  back  to  the  Commission. 

Before  State  Industrial  Commission,  Resi>ondent.  In  the  Matter  of  the 
Claim  of  Jack  Conley,  Respondent,  for  Compensation  imdor  the  Workmen's 
Comi)eiiBation  Law,  v.  William  Crawford,  Employer,  and  The  Travel- 
ers Insurance  Company,  Insurance  Carrier,  Appellants. —  Withdrawn. 

Frank  W.  Monroe,  Appellant,  v.  Paul  Polbschnbr,  Respondent,  and 
A.  Voss  (Whose  First  or  Christian  Name  in  Full  Is  Unknown  to  Plaintiff). 
Defendant. —  Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Morris  Maltz,  Appellant,  v.  J.  Vernon  Du  Bois  and  Leston  Du 
Bois»  Respondents. —  Judgment  and  order  unanimously  affirmed,  with 
costs. 

New  York  Central  Railroad  Company,  Respondent,  v.  William 
Barnet  and  Henry  B.  Barnet,  Appellants. —  Motion  denied. 

The  People  of  the  State  of  New  York  ex  rel.  Patrick  Cassidy, 
Appellant,  v.  Lewis  E.  Lawes,  as  Warden  of  Sing  Sing  Prison,  Resiwndent. 
—  Order  appealed  from  unanimously  affirmed  on  the  opinion  of  Howard,  J., 
at  Special  Term.  [Reported  in  112  Misc.  Rep.  257.]  Leave  to  appeal  to 
the  Court  of  Appeals  is  granted. 

The  People  of  the  State  of  New  York  ex  rel.  Charles  E.  Noel  and 
Katherine  Noel,  Respondents,  v.  Mary  Odell,  Appellant. —  Motion 
denied. 

Rensselaer  and  Saratoga  Railroad  Company  v.  Delaware  and 
Hudson  Company  and  Roscoe  Irwin,  as  Collector  of  United  States  Internal 
Revenue,  Fourteenth  District,  State  of  New  York. —  Motion  denied. 

Anna  Ruppert  and  Others,  as  Executors,  etc.,  of  Jacob  Ruppert, 
Deceased,  Appellants,  v.  Oermania  Bank,  Respondent.  Anna  RuppiyftT 
and  Others,  as  Executors,  etc.,  of  Jacob  Ruppert,  Deceased,  Appellants,  v. 
YoRKviLLE  Bank,  Respondent. —  Motion  denied. 

Joseph  I.  Stahl,  as  Receiver  of  the  Property  of  Israel  B.  Lehrich, 
Judgment  Debtor,  Respondent,  v.  Israel  B.  Lehrich  and  Others,  Appel- 
ants,  and  Ellsworth  Baker,  Defendant. —  Upon  filing,  with  the  clerk  of 
Sullivan  county  within  five  days  from  the  entry  hereof,  a  proper  under- 
taking in  the  penalty  of  $1,500,  approved  of  as  to  form  and  sufficiency  in  the 
manner  required  by  law,  the  motion  of  the  defendant  Frieder  for  a  stay  of 
all  proceedings  as  to  him  upon  the  order  appealed  from  is  granted;  the  stay 
to  continue  until  the  hearing  and  determination  of  the  {appeal,  or  the  further 
order  of  the  court.  Upon  filing,  with  the  clerk  of  Sullivan  county  within 
five  days  from  the  entry  hereof,  a  proper  undertaking  in  the  i)enalty  of 
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$2,300,  approved  of  as  to  form  and  sufficiency  in  the  manner  required  by 
law,  the  motion  of  the  defendant  Lehrich  for  a  stay  of  all  proceedings  as 
to  her  upon  the  order  appealed  from  is  granted;  the  stay  to  continue  untQ 
the  hearing  and  determination  of  the  appeal,  or  the  further  order  of  the 
court. 

The  Trustees  of  the  Sustentation  Fund  of  the  Reformed  Epis- 
copal Church,  Appellant,  v.  Hoosac  School,  Respondent. —  Motion 
denied. 

Edgar  W.  Winslow,  Respondent,  v.  Joseph  W.  Day,  Api>dlant. — 
Motion  denied. 


Fourth  Department,  September,  1920. 

George  Simon,  Respondent,  v.  Comfort  Allen,  Appellant. —  Motion 
to  amend  order  entered  upon  decision  rendered  March  18,  1920,  denied, 
with  ten  dollars  costs.  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 

In  the  Matter  of  the  Application  of  The  People  of  the  State  of  New 
York,  by  Jesse  S.  Phillips,  as  State  Superintendent  of  Insurance,  for  an 
Order  to  Take  Possession  of  the  Property  and  Conduct  the  Business  of  the 
Polish  Union  of  America. —  Motion  for  leave  to  appeal  to  Court  of  Apx)eals 
denied,     with  ten  dollars  costs. 

Jan  Gladysz  and  Others,  Individually  and  as  Members  of  the  Polish 
Union  of  America,  Appellants,  v.  Polish  Union  of  America,  Inc.,  and 
Others,  Respondents. —  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Eugene  D.  Hofeller, 
Respondent,  v.  George  S.  Buck  and  Others,  Appellants. —  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Helen  P.  Gat,' 
Deceased. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with 
ten  dollars  costs. 

In  the  Matter  of  the  Application  for  the  Appointment  of  a  Committee  of 
the  Person  and  Property  of  Asher  T.  Cudaback,  an  Alleged  Incomi)etent 
Person. —  Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 

Ludlow  Valve  Manufacturing  Company,  Respondent,  v.  Village  of 
MiDDLEPORT  and  Others,  Appellants. —  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  ten  dollars  costs. 

George  L.  Kingston,  Respondent,  v.  City  of  Buffalo,  Appellant. — 
Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied. 

Dorothy  Green,  Respondent,  v.  Cornell  University,  Appellant. — 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars 
costs. 


Minnie  L.  Spink,  Respondent,  v.  Town  of  Chautauqua, 
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Motion  for  leave  to  i^peal  to  Court  of  Appeals  denied,  with  ten  dollars 
eosts. 

New  York  Centbal  Raiuioad  Compaj^tt,  Plaintiff,  v.  Middlbport  Gas 
AND  Electric  Light  Company,  Defendant. —  Motion  for  reargument 
denied,  with  ten  dollars  <^ts.  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 

The  People  of  the  State  of  New  York  ex  rel.  Frankun  Mills  Com- 
pany, Respondent,  v.  Lewis  D.  Collins  and  Others,  Appellants. — -Motion 
for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 

WiGHTMAN  Glass  Corporation,  Appellant,  v.  Katherinb  Love  Stein- 
FELD,  Respondent. —  Motion  for  reargument  denied,  with  ten  dollars  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

Cooper-Snbll  Company,  Inc.,  Respondent,  v.  The  State  of  New  York, 
Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  granted,  and 
questions  for  review  certified. 

Elizabeth  M.  Reinhard,  Respondent,  v.  The  Sidney  B.  Roby  Com- 
pany and  Others,  Appellants. —  Motion  for  reargument  denifd,  with  ten 
dollars  costs.    Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

Philip  Kaiser,  Appellant,  v.  Jacob  H.  Brown  and  Another,  Respondents. 

—  Motion  granted  and  appeal  dismissed,  without  costs. 

Mary  E.  Davis,  Respondent,  v.  Robert  Detjsler  and  Others,  Appel- 
lants.—  Motion  granted  and  appeal  dismissed,  with  costs. 

EuzA  J.  Sperrin,  Respondent,  v.  Francis  G.  Ernbhaw,  Appellant, 
Impleaded,  etc. —  Motion  to  dismiss  api>eal  denied,  upon  condition  that 
appelant  shall  file  and  serve  printed  papers  within  sixty  days  and  give 
undertaking  in  usual  form,  to  continue  stay. 

Eli  AS  Loos,  Respondent,  v.  New  York  Statb  Railways  and  Others, 
Appellants. — ^Apx)eal  dismissed,  without  costs,  upon  stipulation  filed. 

Frances  J.  Loos,  Respondent,  v.  New  York  State  Railways  and 
Others,  Appellants. — ^Appeal  dismissed,  without  costs,  upon  stipulation 
filed. 

Giusbppe  Dubouno,  as  Administrator,  etc.,  Appellant,  v.  New  York 
Central  Railroad  Company  and  Another,  Respondents. — Appeal  dismissed, 
without  eosts,  upon  stipulation  filed. 

Alta  Beardslee,  Appellant,  v.  Sarah  C.  Bbbbb  and  Another,  Respond- 
ents.— Appeal  dismissed  unless  appellants  shall  file  and  serve  briefs  by 
October  fifth. 

Mark  A.  Howell  and  Others,  Appellants,  v.  John  C.  Young,  Respondent. 

—  Motion  granted  and  appeal  dismissed,  with  costs. 

William  A.  Nbavb,  Appellant,  v.  Annie  O'Nbil,  Respondent. —  Motion 
granted  and  appeal  dismissed,  with  costs. 

WiLUAM  A.  Nbave,  Appellant,  v.  Anna  Nbavb  Mtjrphy,  Respondent.-** 
Motion  granted  and  appeal  dismissed,  with  costs. 

Peter  Pszestowski,  Appellant,  v.  Delaware,  Lackawanna  and 
Western  Railroad  Company,  Respondent. —  AppeiJ  dismissed  unless  appel^ 
lant  shall  file  and  serve  printed  papers  o^  appeal  within  sixty  days. 
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Walker  Bin  Company,  Respondent,  v.  John  Willbtt,  Appellant. — 
Motion  granted  and  appeal  dismissed,  with  costs. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Roger  B. 
Chapman,  as  Executor,  etc.,  of  George  C.  Smith,  Deceased. —  Motion 
granted  and  appeal  dismissed,  with  costs. 

Frank  Glor,  Respondent,  v.  Pure  Cane  Molasses  Corporation, 
Appellant. — 'Motion  granted  and  appeal  dismissed,  with  costs. 

The  People  op  the  State  of  New  York  ex  rel.  Rochester,  Syracuse 
AND  Eastern  Railroad  Company,  Respondent,  v.  Daniel  Moronby  and 
Others,  as  Board  of  Assessors,  etc.,  Appellants. —  Motion  granted  and 
appeal  dismissed. 


First  Department,  October,  1920. 

Ben  Gershel  and  Sio  Kaskie,  Composing  the  Firm  of  Ben  Gershel  & 
Co.,  and  Abraham  E.  Lefcourt,  Resjwndents,  v.  Hickson,  Inc.,  and 
Richard  J.  Hickson,  Appellants. 

Appeal  —  stay  of  proceedings  —  power  of  justice  of  Appellate  Division  wU 
of  court  to  grant  order  staying  execution  of  judgment  on  terms  pending  appeal 
to  Appellate  Division. 

Motion  to  vacate  an  order  staying  ezeeutiou  of  a  judgment  pending' 
appeal  to  the  Appellate  Division. 

Per  Curiam:  This  is  an  application  to  vacate  an  order  signed  by  a  justice 
of  this  court  daring  vacation,  staying  upon  terms  the  execution  of  a  judgment 
in  an  action  in  equity,  pending  appeal  to  the  Appellate  Division.  The 
claim  is  made  that  the  order  is  void  because  it  was  an  absolute  stay  signed 
by  a  justice  of  this  court  out  of  court.  It  is  admitted  and  it  is  p^ootly 
clear  that  if  the  order  had  been  in  the  nature  of  an  order  to  show  cause 
returnable  on  the  first  motion  day  of  the  October  term  containing  the  same 
provisions  as  to  a  stay  and  security  it  woidd  have  been  perfectly  proper. 
It  is  also  conceded  that  a  justice  of  the  Supreme  Court  not  assigned  to  the 
Appellate  Division  would  have  been  justified  in  making  the  order  appealed 
from.  It  is  claimed  that  such  an  order  could  not  be  made  by  a  justice  of 
this  court  out  of  court  but  could  only  be  made  by  the  Appellate  Division  as 
a  court.  The  argument  presents  a  m^re  technicality.  The  plaintiffs  having 
been  heard  fully  upon  their  motion  to  vacate,  we  will  treat  the  matter  as  if  the 
order  had  been  one  in  the  usual  form  of  an  order  to  show  cause  with  temporary 
restraining  provisions.  We  think  the  order  should  be  modified  by  inserting 
after  the  provision  granting  a  stay,  *'  and  also  to  pay  any  amount  which 
may  be  found  due  to  the  plaintiff  upon  the  accounting  directed  by  the 
judgment,"  and  as  so  modified  an  order  will  be  made  by  this  court  as  a  oourt 
order.  No  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Greenbaum,  JJ.  Order  modified  as  stated  in  opinion  and,  as  ao  modified, 
made  the  order  of  this  oourt. 
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Insurance  Company  of  the  State  op  Pennsylvania,  Respondent,  v.  The 
Park  &  Pollard  Company,  Appellant,  Impleaded  with  The  Stuyvbsant 
Insurance  Company  and  The  Industrial  Fire  Insurance  Company, 
Respondents,  and  Another. 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  New  York 
eounty  clerk's  office  November  6,  1919,  granting  plaintiff's  motion  to  enjoin 
the  defendant  The  Park  &  Pollard  Company  from  prosecuting  any  actions 
against  the  defendants,  respondents,  upon  any  of  the  issues  ih  this  action 
during  the  pendency  thereof. 

Per  Curiam:  The  Court  of  Appeals  (229  N.  Y.  631)  having  on  Octobw 
19,  1920,  affirmed  the  judgment  of  this  court,  reported  in  190  Appellate 
Division,  388,  sustaining  the  demurrer  to  the  complaint  herein  without 
giving  leave  to  amend,  the  order  appealed  from  is  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten 
dollars  costs. 


George  S.  Smithlin  v.  Henry  W.  Buse. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Page,  J  J. 

Abraham  Glanzer  and  Others  v.  Levy  Shepard  and  Others. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellants  comply 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Page,  JJ. 

Julius  Blatt  v.  Hyman  Schlessinger  and  Others. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellants  comply  with  terms 
of  order.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

IsiDOR  Kabner  v.  Susan  M.  Merian. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs,  unless  appellant  comply  with  terms  of  order.     Present 

—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Samuel  Karten  and  Others  v.  Bachmeier  &  Co.,  Inc. —  Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  James  Hughes,  Deceased. —  Motion  to  dismiss  appeal 
denied,  with  leave  to  renew  as  stated  in  order.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Harry  Bepkelhbimer  v.  Abraham  Goldman. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Page,  JJ. 

Leo  Finkbnbbrq,  Inc.,  v.  Crompton  Building  Corporation  and  Others. 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant 
comply  with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Page,  JJ. 
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Robert  J.  Macher  v.  Annie  Grubeb. —  Motion  to  dismiss  appeal  denied, 
with  leave  to  renew  as  stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Virginia  D.  Cosby  v.  Arthur  F.  Cosby. —  Motion  to  dismiss  api>eal 
denied,  without  prejudice  to  renewal  in  event  of  unreasonable  delay  on  the 
part  of  appellant.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

National  Importing  and  Trading  Company,  Inc.,  v.  David  C.  Link 
and  Others.-y  Motion  to  dismiss  appeal  granted,  with  ten  dollars  oosts, 
unless  appellants  comply  with  terms  of  order.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Richard  E.  Beach  v.  Mary  £.  Beach. —  Motion  to  dismiss  api>eal 
granted  unless  appellant  comply  with  terms  of  order.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

American  Union  Line,  Inc.,  v.  Oriental  Navigation  Corporation. — 
Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  Hydeasbitro  Ohashi,  Deceased. —  Motion  to  dismiss 
appeal  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Barbara  Schnatz  v.  George  J.  Schnatz  and  Others. —  Motion  to  dis- 
miss appeal  denied,  with  ton  dollars  costs.  Present  —  Clarke,  P.  'J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

John  S.  Kedrovsky  v.  Alexander  Nemlovsky  and  Others. —  Motion 
to  dismiss  appeal  denied,  with  ton  dollars  oosts.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Pago,  JJ. 

Mabel  E.  Ludlam  v.  Henry  Ludlam  and  Others. —  Motion  granted. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Harry  Schimmel  v.  Alma  Schimmel. —  Motion  for  stay  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

The  People  op  the  State  of  New  York  ©x  rol.  Edward  A.  Hutchings 
V.  Richard  E.  Enright,  Police  Commissioner  of  the  City  of  New  York. — 
Motion  for  stay  denied  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

The  E.  Richard  Meinig  Company  v.  United  States  Fastener  Com- 
pany.—  Motion  for  stay  granted  upon  condition  stated  in  order.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Waitt  Investing  Company,  Inc.,  v.  Ralph  S.  Robbins. —  Motion 
granted.     Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  George  M  cComb,  Deceased. —  Motion  granted.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Robert  H.  McNeill,  as  Administrator,  etc.,  of  Isaac  Henry  Radford, 
Deceased,  Appellant,  v.  John  A.  Shellito,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Lord    Construction    Company,    Resiwndent,    v.    Edison    Portland 
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Cement  CompAnt,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

Lord  Construction  Company,  Respondent,  v.  Edison  Portland  Cement 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

Allen  E.  Baker  and  Others,  Appellants,  v.  The  American  Exchange 
National  Bank  of  Dallas,  Texas,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaimi,  J  J. 

Spiritusfabriek  Astra  of  Amsterdam,  Holland,  Resi>ondent,  v. 
Sugar  Products  Company,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ.;  Smith,  J.,  concurring  in  result  by 
reason  of  the  issue  raised  as  to  what  is  the  regular  arbitration  clause  specified 
in  the  agreement. 

In  the  Matter  of  the  Application  of  Henry  A.  Petersen  and  Others, 
Re8X)ondents,  for  an  Order.  Fixing  Their  Fees  as  Attorneys  for  Florence 
T.  HiLDEBRAND  and  Charles  E.  Nauss,  as  Executors,  etc.,  of  Wendolin 
J.  Nauss,  Deceased.  Charles  E.  Nauss,  as  Executor  and  Trustee  of 
Wendolin  J.  Nauss,  Deceased,  as  Executor  of  Edwin  N.  Nauss,  Deceased, 
and  Individually,  Appellant;  Anna  Nauss  Marriott,  Respondent.  In  the 
Matter  of  the  Application  of  Denis  O'L.  Cohalan,  Respondent,  for  an 
Order  Fixing  His  Foe  as  Attorney  for  Charles  E.  Nauss,  as  One  of  the 
Executors,  etc.,  of  Wendolin  J.  Nauss,  Deceased.  Charles  E.  Nauss, 
as  Executor  and  Trustee,  etc.,  of  Wendolin  J.  Nauss,  Deceased,  as  Execu- 
tor, etc.,  of  Edwin  N.  Nauss,  Deceased,  and  Individually,  Ap];>ellant;  Anna 
Nauss  Marriott,  Respondent. —  Orders  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  J  J. 

Guy  Croswell  Smith,  Respondent,  v.  Isaac  E.  Chadwick,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  Central  Railroad  Company  op  Nb^y  Jersey,  Appellant,  v. 
Robert  E.  Sherry  and  Another,  Respondents. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Joseph  Colter  and  Another,  Copartners,  etc.,  Appellants,  v.  Wiluam 
E.  Peck  &  Company,  Respondent. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  'Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Edwin  D.  DbWitt,  Appellant,  v.  New  York  Herald  Company,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

In  the  Matter  of  the  Petition  of  Earl  Ryan,  a  Stockholder  of  Ransomb 
Concrete  Machinery  Company,  Respondent,  to  Determine  the  Validity 
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of  an  Election  of  Directors.  Qborge  F.  Steele  and  Others,  Appellants. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Frank  E.  Vantine,  Respondent,  v.  National  Drama  Corporation, 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

Susie  Schardt,  Appellant,  v.  The  Felmar  Realty  CoMPifNY,  Inc., 
Respondent. —  Order  affirmed,  with  ten  dollars  eosts  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Greenbaum,  J  J. 

Frederick  H.  Schardt,  Appellant,  v.  The  Felmar  Realty  Company, 
Inc.,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Greenbaum,  J  J. 

John  M.  Torr,  Respondent,  v.  Alexander  J.  Hemphill,  Treasurer  of 
the  Inter-Racial  Council,  an  Association,  Appellant. —  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with  ten 
dollars  costs.  No  opinion.  Present  — •  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  J  J. 

Richard  D.  Whiting,  as  Survi\nng  Executor,  etc.,  of  Wiluam  Richard 
Denham,  Deceased,  Appellant,  v.  Hudson  Trust  Company  and  Others, 
Respondents. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Utica  Partition  Corporation,  Appellant,  v.  Jackson  Construction 
Company,  Inc.,  Appellant,  Impleaded  with  Others.  Robert  S.  Mui«len, 
Receiver,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments, and  appellants*  brief  stricken  from  the  files  of  the  court  as  being 
improper  and  scandalous.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

American  Union  Line,  Inc.,  Re5?pondent,  v.  Oriental  Navigation 
Corporation,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  J  J. 

Philip  Horinstein,  Respondent,  v.  Jacob  Blumenthal,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  Harold  B.  Bernard,  Appellant, 
to  Open  the  Probate  Proceedings  Admitting  the  Last  Will  and  Testament  of 
Sophie  Bernard,  Deceased,  to  Probate.  Esther  Hernstein  and  Others, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, J  J. 

Lou  H.  Thorn,  Respondent,  v.  Percy  M.  Thorn,  Appellant. —  Orders 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present 
—  Clarke^  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 
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D0BCX6TIC  Elsctbical  SuppiiT  CoMPANT»  Inc,  RespondeKit,  v.  Wiluait 
A.  BoNKELL,  Doing  Business  under  tbe  Tcade  Name,  etc..  Appellant. — 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs.  No  opinion.  Present — Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Faicnt  Silvbrman  and  Others,  Respondents,  v.  GuskbbooK  CoKPAirr, 
Inc.,  Appellant. —  Order  afiumed,  with  ten  dollars  costs  and  disbunemeBts^ 
No  opinion.  Present  —  Clarke,  P..  J.,  Laughlin,  Dowling,  Smith,  and 
Greenbaum,  JJ. 

John  McMillan,  Appellant,  v.  Wiluah  Gordon  Corporatiok^  K&Bporair^ 
ent^-^  Order  affirmed,  with  ten  dollars  costs  and  disbursem^ita.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Gx^nbaum,  JJ. 

Samttsl  LiebbtBB«  Respondent,  y.  Mitcbbll  M.  Fribdmak  and  Others, 
Copartners,  etc,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Date  for  examination  to  proceed  to  be  fixed 
in  order.  Settle  order  on  notice.  Present  —  Clarke,  P.  J«,  Iiaughtiii, 
Dowling,  Smith  and  Greenbaum,  JJ. 

AuBBiCAN  Surety  Company  o9  Nbw  York,  Respondent,  v.  Ruth  F« 
Sire,  as  Executrix,  etc.,  of  Charles  S.  Furst,  Deceased,  AppeUant* 
Impleaded  with  Another. —  Order  affirmed,  with  ten  dollars  costs  and  dia^ 
bursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

AjiBRiCAN  Surety  Company  or  New  York,  Respondent,  v-  Ruth  F. 
SiRB,  as  Executrix,  etc.,  of  Charles  S.  Furst,  Deceased,  AppeUant, 
Impleaded  with  Another. —  Order  affirmed,  with  ten  dolhurs  costs  and  djii- 
burs^nents.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

Curtis  Palmer  Woodbury,  Doing  Business  as  Woodbury  &  Company, 
Respondent,  v.  Gbobob  B.  Leiokton,  Appellant,  Impleaded  with  Another^ 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.' 
Date  for  examination  to  proceed  to  be  fixed  in  order.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Appiicalion  of  Albert  Z.  Gray  and  Others,  Copart- 
ners, etc.,  Respondents,  Stockholders  in  the  Perlman  Rim  Corporation, 
Appellant,  etc. —  Order  affirmed.  With  ten  dollars  costs  and  disbursements 
No  opinion.  Present — Clarice,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Fred  A.  Gordon,  in  Behalf  of  Himself,  etc..  Respondent,  v.  Mojavb 
TuNOSTBN  Company  and  Others,  Impleaded  with  John  J.  Cone,  Appellant. 
—  Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J,,  Laughlin,  Dowiing,  Smith  and  Greenbaum,  J  J. 

Charles  T.  Streeter  Construction  Company,  Respondent,  v.  William 
F.  Kenny  and  Another,  Appellants,  Impleaded  with  Others. —  Order 
afOrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Date 
for  examination  to  proceed  to  be  fixed  in  order.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smitii  and  Greenbanun,  J  J. 
•    Fanet  0.  Wallace,  Respondent,  v,  Moses  U.  Wallace,  Appellant*''*-* 
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Ordw  modified  by  reduoing:  oomisel  fee  to  $200,  oad  as  so  modified  affirmed, 
without  oosts.  No  opinion.  Present  — •  Clarke,  P.  J.,  Laughlin,  Dowlin^^ 
Smith  and  Greenbanm,  JJ. 

Richard  Andrbws  &  Company,  Inc.,  v.  Bush  Tbrminal  Bdtldings 
Company. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  oosts. 
Present —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbanm,  JJ. 

Reuben  Bennett  v.  William  Reichenthaler,  as  Administrator,  etc. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  oosts.  Present  — 
Clarke,  P.  J.,  Laughl^i,  Dowling,  Smith  and  Greenbanm,  JJ. 

Cohen  Brothers  Manufacturing  Company,  Inc.,  v.  Nathan  Hal- 
PERIN. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenboum,  JJ. 

ViNCENZO  Ajbllo  V.  WiLLiAM  J.  O'DoNNBLL  and  Others. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  oosts,  unless  appellants  comply 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Do^iing,  Smith 
and  Greenbanm,  JJ. 

Commissioner  op  Public  Charities,  etc.,  v.  Jambs  Rock. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarice,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbanm,  JJ. 

Commissioner  op  Public  Charitieb,  etc.,  v.  Gborqb  Dickbnschbid. — 
Motion  to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Ti»nghlin, 
Dowling,  Smith  and  Greenbanm,  JJ. 

The  Hockino  Valley  Railway  Company  v.  Julia  A.  Barbour  and 
Others,  as  Executors,  etc.—  Motion  granted;  question  certified.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbatim,  J  J. 

Leo  Finkenbbro  v.  Bell  G.  Levinson  and  Others. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith, 
and  Greenbanm,  JJ. 

Metropolitan  Life  Insurance  Company  v.  59th  Street  Real  Estate 
Company,  Impleaded,  etc. — ^Motion  denied,  with  ten  dollars  oosts.  Present 
-^  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

United  States  Trust  Company  of  New  York  v.  Ada  L.  Heinzb  and 
Others. —  Motion  denied,  with  ten  dollars  oosts.  Presentt —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  New  York,  Wbsiv 

CHESTER  AND  BoSTON  RAILWAY  COMPANY   V.  PUBLIC  SERVICE  COMMISSION, 

First  District,  and  Others. —  Motion  granted ;  questions  certified.  Present 
— '  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  Herman  Berkovits  and  Others  v.  Arbib  &  Houlbbro, 
Inc. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Paulina  Schobnholz  v.  New  York  Life  Insurance  Company. — 
Motion  denied,  with  ten  dollars  oosts.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  J  J. 

James  8.  Herrman  v.  Hartwood  Holding  Company,  Inc. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 
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The  PiBOPiiE  OF  the  State  of  New  York  v.  Clinton  Brainard, 
Impleaded,  etc. —  Motion  denied.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  v.  Harper  &  Brothers, 
Impleaded,  etc. —  Motion  denied.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Spiritusfabriek  Astra  of  Amsterdam,  Holland,  v.  Sugar  Products 
Company. —  Motion  denied.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

Leon  H.  Kramer  v.  Max  Rosenkranz  and  Others. —  Motion  for  stay 
granted.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Fanet  0.  Wallach  v.  Moses  U.  Wallach. —  Motion  denied.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaimi,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Richard  Dolmetscb 
V.  Egyptian  Lacquer  Manufacturing  Company  and  Others. —  Motion 
denied.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

In  the  Matter  of  Max  Brown,  an  Attorney. —  Motion  for  reinstatement 
and  for  reoi>ening  proceedings  or  for  leave  to  go  to  the  Court  of  Appeals 
denied.  (See  opinion  on  disbarment,  178  App.  Div.  558.)  Settle  order  on 
notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Elso  Lentino  v.  Charles 
G.  Feser  and  Others. —  Motion  for  stay  i>ending  appeal  granted.  Settle 
order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Greenbaum,  JJ. 

Samuel  Blumsnfeld  v.  Max  Aronson  and  Others. —  Motion  granted 
in  so  far  as  stay  pending  appeal  is  concerned;  denied  as  to  further  security. 
Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

Theodore  Durham  v.  The  Stuyvbsant  Insurance  Company. —  Appli- 
cation granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
.Smith  and  Greenbaum,  JJ. 

Max  Selinick  v.  Salvator  Cicio. — ^Application  denied,  with  ten  dollars 
costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

Marie  M.  Cowan  v.  Florence  S.  Harkness,  Individually,  etc.,  and 
Others. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Teie  People  op  the  State  of  New  York  ex  rel.  New  York  Dock 
Company  v.  John  H.  Delaney  as  Transit  Construction  Commissioner. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Archibald  Wiluamson  and  Others  v.  New  York  Overseas  Company, 
Inc. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 
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Archibald  Williamson  and  Others  v.  New  York  Overseas  Company, 
Inc. —  Motion  for  stay  pending  application  for  leave  to  appeal  denied; 
stay  contained  in  order  to  show  cause  continued  for  five  days.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Thomas  B.  Dixon  v.  Western  Union  Telegraph  Compant  and  Others. 
—  Motion  denied,  with  ten  dollars  costs.  Ptesent  —  Clarke,  P,  J.,  Laughlin« 
Dowling,  Smith  and  Greenbaum,  JJ. 

Simon  Brinn  and  Another,  Respondents,  v.  Harry  HiNDLEMAim,  Inc., 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  J  J. 

Walter  R.  Burrows,  Respondent,  v.  Conbaco  Sales  Company,  Inc., 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, J  J. 

The  People  of  the  State  of  New  York  ex  rel.  Sarah  T.  Cockcropt, 
as  Executrix,  etc.,  of  John  V.  Cock  croft.  Deceased,  Api)ellant,  v.  Rm>oLPH 
P.  Miller  and  Others,  the  Appointed  Members  of  the  Board  of  Standards 
and  Appeals,  and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  J  J. 

Wagner  Trading  Company,  Respondent,  v.  Vincenzo  Radillo,  Apx)el- 
lant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opin- 
ion.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

David  Schlesinger,  Appellant,  v.  Goodman  Collar  Company,  Inc., 
Respondent. —  Order  reversed  and  case  restored  to  the  calendar  and  to  be 
marked  settled,  in  accordance  with  the  acknowledged  agreement  of  the 
parties,  without  costs  to  either  party.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaimi,  JJ. 

Caroline  M.  Robinson,  Respondent,  v.  Hubert  E.  Rogers  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disi^ursementB.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, J  J. 

Franklin  Knitting  Mills,  Respondent,  v.  Moses  Wallach  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present — ^  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Greenbaum,  J  J. 

Louise  Christman  and  Others,  as  Administratrices,  etc.,  of  Jacob  Wtcks, 
Jr.,  Deceased,  Respondents,  v.  Rae  Levinson,  Appellant,  Impleaded  with 
Others. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, J  J. 

Wesley  J.  Jones,  Respondent,  v.  Henry  D.  Brewster,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Date 
for  examination  to  proceed  to  be  fixed  in  order.  Settle  order  on  notioe. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Saul  H.  Mabmur,   Respondent,  v.  Stanley  E.  Selonick  Ooicpany, 
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Inc.,  Appellant. —  Order  reversed,  with  ten. dollars  oosts  and  disbursements, 
and  motion  denied,  with  ten  doUars  costs.  Date  for  examination  to  proceed 
to  be  fixed  in  order.  Settle-  order  on  notice.  Present  < —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  aad  Greenbaum,  JJ. 

HsNRT  Stoll,  Respondent,  v,  Louis  Bubtanoby,  Inc.,  Appellant. — 
Order  affirmed,  Ynih  ten  dollars  oosts  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowlinc:,  Smith  and  Greenbaum,  JJ.; 
Smith,  J.,  voting  for  modification  so  as  to  exclude  the  examination  of  con* 
traets  and  contract  registration. 

Mark  H.  CiiBHAjf,  Respondent,  v.  Raj.ph  G.  Mbqaroel  and  'Others, 
Appellante. —  Order  afitooted,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  -—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Thb  Peoplb  of  thr  Statb  of  Nbw  York  ex  rel.  Richard  Dolmetsch, 
Respondent,  v.  Ths  Egyptian  Lacquer  Manufacturing  Company  and 
Another,  Appellants. —  Order  affirmed,  with  ten.  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

Sajtuei.  U.  Tii/tok  and  Another,  Copartners,  etc.,  Respondents,  v.  Max 
ScHWARZ,  Appellaait. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

HiBKRY  Stoll,  Appellant*  v.  Louis  Bubtanory,  Inc.,  Respondent. — • 
Order  reversed,  with  ten  dollars  costs  and  disbursemenjts,  and  motion  granted, 
with  ten  dollars  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughiin, 
Dowlingt  Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  John  H.  IIarbeck, 
Deceased.  Coiiptboller  of  the  State  of  New  York,  Appellant;  Kate 
A.  Harbuck,  as  Executrix  and  Residuary  Legatee  of  John  H.  Harbeck, 
Deceased,  and  Another,  Respondents. —  Order  affirmed,  with  costs.  No 
opimon.  Preeent  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Qreen- 
baiun,  JJ. 

Benjamin  Cohen  and  Another,  Copartners,  etc.,  Respondents,  v.  Bbr* 
tram  J.  Goodman,  Appellant. —  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

Joseph  Nagler,  Respondent,  v.  Cornell  University,  Appellant. — 
Order  affirmed,  with  ten  dollars  oosts  and  disbursements,  with  leave  to 
defendant  to  withdraw  demurrer  and  to  answer  on  payment  of  said  costs 
and  ten  dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present  — f 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Janet  B.  Hopivan,  Respondent,  v.  Helen  L.  Preston,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ.;  Clarke,  P.  J.,  and 
Loagfadia,  J.,  dissenting  on  the  ground  that  in  their  opinion  the  verdict  as  to 
plainti£F*s  freedom  from  contributory  negligence  and  the  negligence  of  the 
defendant  was  against  the  weight  of  the  evidence. 

MoRtroN  H.  MbiKhard  and  Another,  Respondents,  v.  Harry  J.  Mo- 
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Ateer,  Appellant. —  Judgment  and  order  affirmed,  with  oosts.    No  opioion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling  and  Smith,  JJ. 

Sarah  Gelb,  Respondent,  v.  LotriB  Fibstbnbbro,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

Intbrborough  Rapid  Transit  Company,  Respondent,  v.  The  Citt  of 
New  Tork,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, J  J. 

Bernheimer  &  Schwartz  Pilsner  Brewing  Company,  Aiypellant,  v. 
KuNiGUNDA  WiNDOLPH,  Respondent. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

George  McM.  Godlby,  as  Executor,  etc.,  of  Elizabeth  M6M.  Godley, 
Deceased,  Respondent,  v.  Cr  and  all  &  Godley  Company,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

James  J.  E.  Burke,  Appellant,  v.  Ocean  Steamship  Company  of  Savan- 
nah, Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Herman  Sipf  More  and  Another,  Copartners,  etc..  Respondents,  ▼. 
Marine  Brokers  Corporation,  Appellant. —  Orders  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Charlotte  Murphy  v.  Patrick  McMahon. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

Gerrish  H.  Milliken  and  Others  v.  Julius  Pbzenik. — ^Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Leo  K.  Stupell  v.  Annie  Rabinowitz. — ^Application  granted.  Order 
signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Jacob  Maryanov  and  Others  v.  William  M.  Barrett,  as  President,  etc 
— ^Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

I.  J.  Kreshover  Company,  Inc.,  v.  123-5  Wavbrly  Place  Realty 
Company,  Inc. — ^Application  denied,  with  ten  dollars  costs,  and  stay  vacated. 
Order  signed.  Present  —  Clarke,  P.  J.,  Laug^ilin,  Dowling,  Smith  and 
Greenbaum,  JJ. 

James  F.  Gallagher  v.  McReynoldb  Oil  and  Refinino  Company. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Preeent  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Henry  Hoerst  v.  Forest  Box  and  Lumber  Company. — ^Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present — Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

C.  Drucklieb,  Inc.,  v.  J.  Early  Wood,  Inc. — Application  denied,    with 
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ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowl- 
ing,  Smith  and  Greenbaum,  JJ. 

John  Wbgman  v.  The  City  op  New  Yokk  and  Others. — ^Applications 
granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  J  J. 

Frank  Fallitico  and  Others  v.  Fortt-becond  Street,  Manhattan- 
viLLB  and  St.  Nicholas  Avenue  Railway  Company. — Application  denied, 
with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

Frank  E.  Campbell  v.  Crane  Oxygen  Works  and  Ambulance  Com- 
pany, Inc. — ^Application  denied,  with  ten  dollars  costs.  Order  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

Henry  ForshheibiIer  and  Others  v.  Harry  Bernstein  and  Others. — 
Application  granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Harry  Kuqler  v.  Fred  Schultz. — ^Application  denied,  with  ten  dollars 
costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  J  J. 

Max  Schwartz  and  Others  v.  Louis  Viqden. — ^Ai>plication  granted. 
Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,.  Dowling,  Smith  and 
GreenbaUm,  JJ. 

Davis  Brothers  Realty  Corporation  v.  George  W.  Baylis  and  Others. 
Davis  Brothers  Realty  Corporation  v.  Charles  E.  Harte. — Appli- 
cation granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

Claire  Renard  v.  David  Slive. — ^Application  denied,  with  ten  dollars 
costs.  Order  signed.  Present  —  Clarke,  P.  J.';  Laughlin,  Dowling,  Smith 
and  Greenbaum,  J  J. 

Maison  Violette  v.  Singer  Brothers  &  Day  Company,  Inc.,  and 
Others. — Application  denied,  with  ten  dollars  costs.     Order  signed.     Present 

—  Clarke,  P.  J.,  Laughtin,  Dowling,  Smith  and  Greenbaum,  JJ. 
Daniel  Spitzer  and  Others  v.  Porto   Rican  Express   Company. — 

Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Max  Geiger  v.  Joseph  D.  Farkas  and  Others. — ^Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present — Clarke,  P.  J.,  Laughlin-, 
Dowling,  Smith  and  Greenbaum,  JJ. 

B.  K.  Bruce  Lodge,  Inc.,  v.  Walter  Mims. — ^Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  J  J. 

William  Fischer  v.  Roman  Baths  Company. — Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  J  J. 

John  M.  Riehle  &  Company,  Inc.,  v.  London  and  Lancashire  Indem- 
nity Insurance  Company. — ^Application  granted.     Order  signed.     Present 

—  Clarke.  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

App.  Div.— Vol.  CXCIIL        60 
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Tb66Ib  Kbieosman  v.  The  Ansonia. — ^Application  denied,  with  ten  dollars 
costs.  Order  signed.  Present — Clarke,  P.  J.,  Laughiin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

Gbobqe  Gilliman  v.  DnxMOEB  WoBSTBD  Company,  Inc. — ^Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Adolph  Bulova  v.  K.  L.  Barnett,  Inc. — ^Application  granted.  Order 
signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baimi,  J  J. 

Benjamin  Bebger  v)  Charles  Chalmers,  Receiver,  etc. — ^Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

Benjamin  Berqer  v.  Charles  Chalmers,  Receiver,  etc. —  Motion  for 
stay  denied.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smitii  and 
Greenbaum,  JJ. 

Louis  Schwabtzreich  v.  William  Bauman. — ^Apj^cation  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P-  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  J  J. 

WiLUAM  B.  Hale  v.  Benjamin  Platek. — ^Api^cation  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  J  J. 

SCBOONMAKER-CONNERS  COMPANY  V.  PENNSYLVANIA  RaILROAD  COM- 
PANY.— ^Application  denied,  with  ton  dollars  costs.  Order  signed.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Sanitary  Fire  Proofing  and  Contracting  Company,  Inc.,  v.  Finexl 
Umbrella  Frame  Company,  Inc. — ^Application  granted.  Order  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

John  Stegb  v.  Adelbbrt  T.  Emerson. — ^Application  granted.  Order 
signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Robert  H.  Thorbubn  v.  John  J.  Mitchell  and  Others. —  Motion 
granted;  questions  certified.  Present  —  Clarke,  P.  J.,  Laughlin,  Dow^ling, 
Smith  and  Greenbaum,  J  J. 

Robert  H.  Thorbubn  v.  John  J.  Mitchell  and  Others. —  Motion  for 
extension  of  time  granted.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Robert  H.  Thorbubn  v.  John  J.  Mitchell  and  Others. —  Motion  for 
resettlement  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Nettie  Sobel  v.  Morris  L.  Mashkowitz. —  Motion  to  diamjgR  appeal 
granted,  with  ten  dollars  costs,  unless  record  on  appeal  filed  on  or  before 
November  3,  1920.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Pa«e  and 
Greenbaum,  JJ. 

Oscar  Unz  v.  William  E-.  Fitzgerald. —  Motion  to  dismiss  appeal 
denied,  without  prejudice  to  renewal  after  determination  of  appeal  from  order 
entered  June  4,  1920.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  J  J     . 
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Oscar  Unz  v.  William  E.  Fitzgerald. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  procure  record  on  appeal 
and  appellant's  points  to  be  filed  so  that  the  appeal  can  be  argfued  on  or  before 
November  6.  1920.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Nathan  Dortman  and  Others  v.  David  Stofp. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  record  on  api>eal  filed  on  or 
before  November  3,  1920.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Charles  F.  Yuenqlino  v.  Elevator  Supplt  and  Repair  Company. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant's 
points  filed  on  or  before  November  3,  1920.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Frank  Mosb  and  Others  v.  Nantanq  Brothers  Tobacco  Company, 
Ltd.,  and  Others. —  Motion  for  stay  pending  appeal  granted  on  condition 
that  appeal  be  ready  for  argument  on  November  5,  1920.  Settle  order  on 
notice.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

H.  Clay  Pierce,  Respondent,  v.  John  H.  Eirby,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  within  ten  days  on  payment  of  said 
costs  and  ten  dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Gordon's  Dry  Gin  Company,  Ltd.,  Respondent,  v.  Samuel  G.  Doluver, 
Appellant. —  Determination  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Frederic  Hbnjbs,  Jr.,  Inc.,  Respondent,  v.  Levant  American  Com- 
mercial Company,  Inc.,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Page,  JJ. 

Ellen  Lithandbr,  Respondent,  v.  E.  Heckbcher  Wetherill,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

John  Gran  a,  Re^spondent,  v.  Wendell  &  Evans  Company,  Inc., 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Leon  Tanenbaum  and  Others,  Respondents,  v.  663-665  Broadway 
Company,  Inc.,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

Delancy  T.  Smith,  Doing  Business  under  the  Name  and  Style  of  D.  T. 
Smith  &  Company,  Appellant,  v.  Adelbert  L.  Spitzer  and  Others,  Individu- 
ally and  as  Copartners  Doing  Business  under  the  Firm  Name  of  Spitzer^ 
RoRicK  &  Co.,  and  Others,  Defendants,  Impleaded  with  E.  Clarence 
Miller  and  Others,  as  Copartners  Doing  Business  under  the  Firm  Name  of 
BioREN  &  Company,  and  Another,  Respondents. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  with  leave  to  plaintiff  to  serve  amended 
complaint  on  payment  of  said  costs  ani  ton  dollars  costs  of  motion  at  Special 
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Term.  No  opimon.  Present — Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
aad  Pa«e,  JJ.. 

Harold  Spielbero,  Appellant,  v.  American  Star  Line,  Inc.,  Respond- 
ent.—  Judgment  and  order  afi&rmed,  with  costs.  No  opinion.  Present  — 
CUyrke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Fred  G.  Dennis,  as  Bank  Commissioner  of  the  State  of  Oklahoma, 
Union  State  Bank  of  Muskogee,  Oklahoma,  and  the  State  of  Okla- 
homa, Respondents,  v.  Charles  N.  Haskell  and  Another,  Appellants. — 
Judgment  and  order  afiOrmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Fred  G.  Dennis,  as  Bank  Commissioner  of  the  State  oi  Oklahoma, 
Union  Stats  Bank  of  Muskogee,  Oklahoma,  and  the  State  of  Okla- 
homa, Respondents,  v.  Charles  N.  Haskell,  Appellant. —  Judgment  and 
order  afitened,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Fred  G.  Dennis,  as  Bank  Commissioner  of  the  State  of  Oklahoma, 
Union  State  Bank  of  Muskogee,  Oklahoma,  and  the  State  of  Okla- 
homa, Respondents,  v.  Charles  N.  Haskell,  and  Others,  Appellants. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Fred  G.  Dennis,  as  Bank  Commissioner  of  the  State  of  Oklahoma, 
Union  State  Bank  of  Muskogee,  Oklahoma,  and  the  State  of  Okla- 
homa, Respondents,  v.  Charles  N.  Haskell,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 

Fred  G.  Dennis,  as  Bank  Commissioner  of  the  State  of  Oklahoma, 
Union  State  Bank  of  Muskogee,  Oklahoma,  and  the  State  of  Okla- 
homa, Respondents,  v.  Charles  N.  Haskell  and  Another,  Appellants. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

John  A.  Clarke  and  Another,  Respondents,  v.  Euzabeth  R.  Perry, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Ralph  W.  Carroll,  Appellant,  v.  Hugh  G.  Curran,  Respondent. — 
Judgment  and  order  affirmed,  with  costs.  (See  Flexner  v.  Fearson,  248 
U.  S.  289.)  Present  — Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and 
Page,  JJ. 

JuuA  Drew,  Respondent,  v.  Casper  Helbock,  Api>ellant. —  Judgment 
and  order  affirmed,  with  costs.  No  opimon.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ.;  Clarke,  P.  J.,  dissenting. 

George  J.  Luckhardt,  Respondent,  v.  The  City  of  New  York,  Appel> 
lant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Jacob  Daniblsen,  Respondent,  v.  Northern  Dock  Compant,  Inc.,  and 
Another,  Appellants,  Impleaded  with  Another. —  Judgment  and  order 
affijrmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Page,  JJ. 
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Matilda  Murpht,  Respondent,  v.  Bboadwat  Improvement  Company, 
Appellant. —  Judg:ment  and  order  affirmed,  with  costs.  No  opinion.  Pte&* 
ent  —  Clarke,  P.  J.,  Laugrhlin,  Dowlin^,  Smith  and  Page,  JJ.;  Clarke,  P.  J., 
dissenting. 

EiTTT  Q-oBDON,  Respondent,  v.  World  Film  Corporation,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Standard  Code  Company,  Inc.,  Respondent,  v.  Arthur  Bishop  and 
Another,  Appellants. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Perlman  a  Company,  Inc.,  Appellant,  v.  Battery  Park  Trading 
Company,  Inc.,  Resi>ondent. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Randolph  Dodge,  Respondent,  v.  Nemours  Trading  Corporation, 
Appellant. — •  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Pres- 
ent—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Pasqua  Brusoo  and  Another,  as  Administrators,  etc.,  of  Mariano 
Brusco,  Deceased,  Respondents,  v.  Mead-Morrison  Manufacturing 
Company,  Defendant,  Impleaded  with  Guarantee  Construction  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Wilton  Lackaye,  Respondent,  v.  Ruth  Sawyer  Durand,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to 
defendant  to  withdraw  demurrer  and  to  answer  on  payment  of  sa!d  costs 
and  ten  dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Howard  Major,  Appellant,  v.  Frank  Frankel,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present 
—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Richard  Crokbr,  Jr.,  Appellant,  v.  Richard  Croker,  Respondent.— 
Order  affirmed,  with  ten '  dollars  costs  and  disbursements.  No  opinion. 
Present -— Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Luther  Martin,  Respondent,  v.  United  States  Steamship  Company 
and  Another,  Impleaded  with  Charles  W.  Morse,  Appellant. —  Order 
affljrmed,  with  ten  dollars  costs  and  disbursements.  The  date  for  the  exam- 
ination to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on 
notice.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Irwin  Holding  Company,  Inc.,  Appellant,  v.  Sidney  H.  Weinberg, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  The  date  for  the  examination  to  proceed  to  be  fixed  in  the 
order.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Harry  Sohimmel,  Appellant,  v.  Alma  Schimmbl,  Respondent. —  Order 
modified  by  reducing  alimony  to  $75  per  week,  and  counsel  fee  to  $1,000, 
and  as  so  modified  affirmed,  without  costs.  No  opinion.  Present—- 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Richard    Wightman,    Appellant,    v.    G.    G.    Hynson    &    Co^    Inc.^ 
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Respondent.  Cora  B.  Wiqrtman  and  Another;  Respondents. —  Older 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinioa.  Px^eaent  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum^  JJ. 

Joseph  F.  Coffey,  as  Administrator,  etc.,  of  Michael  J.  Cojtbt* 
Deceased,  Respondent,  v.  Katherine  Lxxow,  Appellant. —  Order  of 
June  5,  1920,  reversed;  order  of  May  10,  1920,  modified  as  provided  in 
order  and  as  so  modified  affirmed,  without  costs.  No  opinion.  Present-^ 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

George  G.  Brandenburg  and  Others,  Copartners,  etc..  Respondents,  v. 
EcupsE  Machine  Company,  Appellant. —  Order  affirmed,  with  ten  dcrilars 
costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling, 
Page  and  Greenbaum,  JJ. 

La  Dora  Toilet  Preparations,  Inc.,  Respondent,  v.  Guilford  Drug 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ.  , 

Samuel  J.  Zbcchini,  Respondent,  v.  FnANCifi  R.  Matsb  and  Another, 
Appellants,  Impleaded  with  Another. —  Order  modified  by  granting  motion 
as  to  demands  Nos.  3  and  4,  and  as  so  modified  affirmed*  with  ten  dollars  costs 
and  disbursements  to  appellants.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Samuel  J.  Zecchini,  Respondent,  v.  Francis  R.  Mayer  and  Another, 
Appellants,  Impleaded  with  Another. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements;  the  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order  on  notice.  Present  —  Clarice, 
P.  J.,  Dowling,  Smith,  Pa-ge  and  Greenbaum,  JJ. 

Thomas  J.  Meehan  and  Another,  Copartners,  etc.,  Respondoits,  v. 
Reba  V.  B.  Cohen,  Appellant. —  Order  reversed,  with  ten  dollara  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs.  No  opinion. 
Prefeent—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum.  JJ. 

Rose  S.  Robehts,  Respondent,  v.  Benjamin  H.  Roberts,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
j  Present—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
'  Colonial  Panama  Corporation,  Respondent,  v.  United  Shirt  Shops, 
Inc.,  Appellant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Qarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Murray  Brown,  Respondent,  v.  Royal  Ribbon  and  Carbon  Company. 
Appellant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J..  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Moody  Engineering  Co.,  Inc.,  Respondent,  v.  Catalana  db  Gas  t 
Blectricidad,  S.  a.,  Appellant.—  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  Chirke,  P.  J.,  Dowling,  Smith. 
Pago  and  Greenbaum,  JJ. 

Robert  I.  Johns,  Respondent,  v.  Arthur  H.  Lambobn  and  Other.. 
Individaiilly  and  as  Copartners,  etc.,  Appellants.— Order  ce^ccened,  witk 
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ten  dollars  oosts  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs,  on  the  ground  that  the  proposed  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  by  reason  of  the  faflure  to 
allege  that  there  were  profits  in  the  import  and  export  departments* 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Chester  W.  Pairue,  as  Trustee  in  Bankruptcy  of  the  Automatic 
Tramway  Corporation,  Formerly  Ambttrsbn  Compant,  Respondent,  v. 
Niles  F.  Ambursen  and  Others,  Defendants,  Impleaded  with  Spbncbr  W. 
Stewart  and  Others,  Appellants. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Settle  order  on  notice.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Foreign  Products  Co.,  Inc.,  Respondent,  v.  C.  C.  Menoel  &  Bro. 
Co.,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  on  the  authority  of  Beck  y. 
Norlh  Packing  A  Prooision  Co.  (159  App.  Div.  418).  Present — Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Ethel  Goldstein,  Appellant,  v.  Samuel  Goldstein,  Respondent. — 
Order  affirmed,  without  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

James  M.  Campbell,  Respondent,  v.  Luther  M.  Rankin,  Appellant.-— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements;  the  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle 
order  on  notice.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ*. 

Vascon CELLOS  H.  WooDHouBE  and  Another,  Respondents,  v.  Paul 
Geru  &  Co.,  Inc.,  Appellant. —  Order  modified  by  providing  that  the 
paragraph  marked  "  (a)  ''  in  the  original  order  for  exammation  be  stricken 
out,  and  as  so  modified  affirmed,  without  costs.  The  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  Henry  Corman,  as  Administrator, 
etc.,  of  Sarah  Corman,  Deceased,  Appellant,  for  an  Order  of  Inquiry 
Directed  to  Hannah  Rosenstbin  and  Nathan  Rosenstein,  Respondents. —  . 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Harris  Handm AN  &  Brother  Co.,  Inc.,  a  New  York  Corporation,  Appel- 
lant, V.  The  New  Bra  Manutpacturing  Co.,  Ike,  a  Foreign  Corporation, 
Organized  under  the  Laws  of  the  State  of  Missouri,  Respondent. —  Orders 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Lekas  &  Drivas,  Inc.,  Appellant,  v.  Bill  Paraskas,  Otherwise  Known 
as  VASSIU03  Paraskas,  Respondent. —  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  with  ten  dollars  costs,  and 
attachment  reinstated.  No  opinion.  Present — Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ.;  Dowling  and  Smith,  JJ.,  dissenting. 

Isaac  Schneibrbon,  Appellant,  v.  Massachusetts  Bonding  akd 
Insurance  Company,  Respondent. —  Order  affirmed,  with  ten  dolliurs  costs 
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and  disbursements.    No  opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Vasiu  Rack,  Appellant,  v.  Ambrican  Railways  Express  Company, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  People  op  the  State  of  New  York  v.  Walter  Patterson  and 
Others. —  Motion  to  dismiss  appeal  granted.  Present — Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  York  v.  Raymond  Mason. —  Motion 
to  dismiss  appeal  'granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  J  J. 

The  People  of  the  State  of  New  York  v.  Richard  H.  Lane. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  v.  Samuel  Lubasch. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

The  People  of  the  State  op  New  York  v.  Vincenzo  Ingeni. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  York  y.  David  Hansen. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

The  People  of  the  State  op  New  York  v.  Isabel  Griffenhagen. — 
Motion  to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  v.  Mob  Gravbt. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  v.  Jacob  Goldstein  and 
Dave  Goldberg. —  Motion  to  dismiss  appeal  granted.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  York  v.  Giuseppe  Campaneuj. — 
Motion  to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  v.  Joseph  Cataldo. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Leon  Kramer  v.  Max   Rosenkranz  aad  Others,   Impleaded,  ^te. — 

Motion   to   dismiss  appeal     denied,   with   t^i   dollars  costs.    Ft'esent 

Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaumr  JJ. 

Harry  Sam  wick  v.  Bunderman  &  Cohen  Amusement  Comfant,  Inc. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  oosts.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Jennie  Lumb  v.  Charles  E.  Lumb,  Impleaded,  ete. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  J  J. 
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Chbsteb  H.  Nortok  v.  William  Webster. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Rudolph  Ludwio  v.  Warren  P.  Rollins  and  Others. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Samuel  Goodman  v.  Gussie  Resnicoff  and  Others. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Pliesent  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Nettie  Goodman  v.  Gubbie  Resnicoff  and  Others. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P,  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Emma  L.  Young,  as  Trustee,  etc.,  v.  John  V.  D.  Young. —  Motions 
granted,  without  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Paul  A.  Newman  v.  Samuel  W.  McAlpine. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Solomon  Kalvin  v.  Mary  W.  Sturgbb.— Application  granted.  Order 
signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Moody  Engineering  Co.,  Inc.,  v.  Catalana  de  Gab  y  Elec^rici- 
DAD,  S.  A. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  City  of  New  York  v.  Consolidated  Telegraph  and  Electrical 
Subway  Company. —  Motion  to  have  added  to  the  record  objections  duly 
filed  with  the  referees  to  intermediate  accounting  granted.  Settle  order  on 
notice.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Pago  and  Greenbaum,  JJ. 

Richard  J.  Jaeckel,  as  President,  etc.,  v.  Morris  Kaufman,  Individually 
and  as  President,  etc. —  Motion  denied,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 


Second  Department,  October,  1920, 

In  the  Matter  of  the  Application  of  the  Transit  Construction  Com- 
mibsioner  for  the  Appointment  of  Three  Commissioners,  etc.  Modification 
of  Fourteenth  Street,  Eastern  Line  (Route  No.  68). —  Application  granted 
and  order  signed.     Present  —  Jenka,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Charles  S.  Devoy,  Respondent,  for 
a  Writ  of  Mandamus  against  Charles  L.  Craig,  as  Comptroller  of  the  City 
of  New  York,  Appellant.  James  A.  McQuadb,  Intervener,  Appellant. — 
This  case  must  be  heard  in  some  other  department  of  this  court.  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur.  Settle  order  on  notice  before 
the  presiding  justice. 

Gborqe  V.  Baillard,  Respondent,  v.  Catherine  Martin  and^vmcKT 
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Martin,  Appellants. —  Appeal  dismisBed,  with  costs.  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Blackmar,  JIT.,  concur. 

Habry  Bobbow,  Appellant,  v.  Joseph  Palatnick,  Respondent,  and 
Others,  Defendants. —  Motion  denied,  and  stay  vacated.  Present  —  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly.  JJ. 

Fred  S.  Bryant  and  Emma  H.  Bryant,  Appellants,  v-  Anna  H.  Shaw, 
Respondent,  and  Others,  Defendants. —  Motion  to  dismiss  appeal  denied, 
without  costs.  Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ. 

Ida  M.  H.  Denike,  Re^ondent,  v.  John  B.  Halbtbd  and  Others, 
Appellants. —  Motion  for  stay  granted,  without  cpsts.  Present  —  Jerks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Samuel  I.  Epstein,  Respondent,  v.  Rose  Gluckin,  Appellant,  and 
Another,  Defendant. —  Motion  granted  in  so  far  as  it  resettles  the  order 
specifying  the  reversed  findings,  and  otherwise  denied.  Present  —  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.  Settle  order  before  Mr.  Justice 
Blackmar. 

Fox  Film  Corporation,  Respondent,  v.  Stuard  Hirschman  and  Others, 
Appellants. —  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Kolly.  JJ. 

Fox  Films  Corporation,  Respondent,  v.  Stuard  Hirschman  and  Others, 
Appellants.—  Motion  ^enied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Kelly,  JJ.     ,  ^ 

Hbnriette  Garusch,  as  Administratrix,  etc.,  of  Otto  Garusch, 
Deceased,  Appellant,  v.  New  York,  Ontario  and  Western  Railway 
Company,  Respondent. —  Motion  denied  on  condition  that  appellant  perfect 
the  appeal,  place  the  cause  on  the  November  calendar  and  be  ready  for 
argument  when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

John  Gass,  Appellant,  v.  John  Gluckin,  Respondent. —  Motion  denied 
on  condition  that  appellant  perfect  the  appeal,  place  the  cause  on  the 
November  calendar  and  be  ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.;  Mills, 
Rich,  Putnam  and  Kelly,  JJ. 

Frances  Gass,  Appellant,  v.  John  Gluckin,  Respondent. —  Motion 
denied  on  condition  that  appellant  perfect  the  appeal,  place  the  cause  on 
the  November  calendar  and  be  ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  MiUs, 
Rich,  Putnam  and  Kelly,  JJ. 

Lena  Gold,  as  Administratrix,  etc.,  of  Benjamin  Gold,  Deceased, 
Appellant,  v.  Samuel  Alpert  (Amended  to  Read  Solomon  Alpert),  and 
Another,  Individually  and  as  Copartners,  etc.,  Respondents. —  Motion 
denied  on  condition  that  appellant  perfect  the  appeal,  place  the  cause  on 
the  November  calendar  and  be  ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  ten  dollars  costs.  An  order  denying  a  motion  for  a 
new  trial  is  not  now  necessary  to  review  the  facts  upon  appeal  from  the 
judgment.     Present  — ■  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  J  J. 
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Samuel  Guyefp,  Respondent,  v.  Jacob  Moskowitz,  Appellant. —  Motion 
granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,' Mills,  Rich,  Putnam 
and  Kelly,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Pattl  R. 
Atkinson',  as  Administrator,  etc.,  of  Elb ridge  C.  Atkinson,  Deceased. 
Paul  R.  Atkinson,  Appellant;  Maurice  B.  Atkinson,  Administrator, 
etc.,  and  Others,  Respondents,  Appellants. —  Motions  for  reargument  or 
for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without  costs.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  J  J. 

In  the  Matter  of  the  Estate  of  Terrance  Brennan,  Deceased. —  Motions 
denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Kelly,  JJ.      • 

In  the  Matter  of  the  Application  of  Bronx  Parkway  Commission, 
Appellant,  to  Acquire  Title  to  Lands  of  Robert  E.  Farley  and  Others, 
Respondents. —  Motion  donied,  without  costs.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Kelly,  JJ. 

In  the  Matter  of  George  W.  Chauncey,  as  Receiver  in  Sequestration 
of  Pinelawn  Cemetery. —  Motion  to  resettle  order  denied,  without  costs, 
without  prejudice  to  any  right  of  the  moving  party  to  apply  at  Special 
Term  to  offset  the  judgment  for  costs  against  his  judgment.  Present  — 
Jonks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Max  Peuer,  Respondent,  v.  Leopold 
Schaller,  Appellant. —  Motion  for  stay  granted  on  condition  that  appellant 
porfect  the  appeal,  place  the  cause  on  the  November  calendar  and  be  ready 
for  argument  when  reached;  otherwise,  motion  denied,  with  ten  dollars 
costs.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  the  City  of  New  York,  Relative  to 
Acquiring  Title,  etc.,  Juniper  Avenue,  etc. —  Motion  denied,  without  costs. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

RoswELL  H.  L'Hommedieu,  Respondent,  v.  Joseph  Cook  and  Others, 
Appellants. —  Motion  for  reargument  denied.  Motion  for  leave  to  appeal 
to  the  Court  of  App.^als  granted,  without  costs.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Kelly,  JJ. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Abraham 
Kafka,  Appollant. — -  Motion  denied  on  condition  that  appellant  perfect 
the  appeal,  place  the  case  on  the  calendar  for  the  second  Monday  of  the 
November  term  and  bo  ready  for  argument  when  reached;  otherwise, 
motion  granted.     Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Abraham 
Kafka,  Appellant. — -Motion  for  permission  to  dispense  with  printing  of 
record  on  appeal  denied.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Kelly,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Albert  E.  Facey, 
Appellant,  v.  John  P.  Leo  and  Others,  Constituting  the  Board  of  Appeals, 
etc.,  Respondents,  and  Martha  R.  French,  Intervenor.—  Motion  granted. 
It  is  not  necessary  to  specify  questions.  Present  — •  Mills,  Rich,  Putnam, 
Blackmar  and  Kelly,  JJ.     Settle  order  l>eforo  Mr.  Justice  Blackmar^^ 

digitized  by  Google 


956  Cases  Bepobtbd  with  Brief  Syllabi. 

Second  Department,  October,  1990.  [VoL  193. 

The  People  op  the  State  op  New  York  ex  rel.  Charles  F.  O'Donnell, 
Appellant,  v.  Edward  W.  Cox,  as  County  Clerk  of  Queens  County,  and 
Others,  Respondents. —  Motion  denied.  (See  MaOer  of  Hart,  150  N.  Y.  278.) 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  J  J. 

Ely  Rizzotti,  Respondent,  v.  Joseph  M.  Swarcenski,  Appellant. — 
Motion  denied  on  condition  that  appellant  pay  ten  dollars  costs,  perfect 
the  appeal,  place  the  case  on  the  November  calendar  and  be  ready  for 
argument  when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Jacob  Rothenberg,  Respondent,  v.  Belle  Casmak  and  Another,  Appel- 
lants.—  Motion  denied  on  condition  that  appellants  perfect  the  appeal, 
place  the  cause  on  the  November  calendar  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Leroy  Sargent,  Appellant,  v.  Mary  A.  Vought,  Respondent. —  Motion 
for  stay  granted  on  condition  that  appellant  perfect  the  appeal,  place  the 
case  on  the  calendar  for  the  firct  day  of  the  November  term  and  be  ready 
for  argument  when  reached;  otherwise,  motion  denied,  with  ten  dollars 
costs.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Constant  F.  Whitney  and  Others,  Appellants,  v.  Considine  Investing 
Company  and  Others,  Respondents. —  Motion  for  extension  of  time  to 
serve  case  granted,  but  appellants  must  perfect  their  appeal,  place  the  case 
upon  the  calendar  for  the  December  term  and  be  ready  for  argument  when 
reached;  otherwise,  motion  denied,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

William  Zinke  and  Diedrich  Runge,  Copartners,  etc..  Respondents,  v. 
John  C.  Hipkins  and  Farmers'  Loan  and  Trust  Company,  Individually 
and  as  Trustee,  etc..  Appellants. —  Motion  for  reargument  denied.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  denied  on  the  ground  that  such 
leave  is  unnecessary.  Present  —  Mills,  Rich,  Putnam,  Blackmar  and 
KeUy,  JJ. 

Andrew  Dahlberg,  Respondent,  v.  Chesebro-Whitman  Company, 
Inc.,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Rudolph  Fersenheim,  Respondent,  v.  Mendel  Presberger,  Appellant. 
—  Order  affirmed,  with,  ten  dollars  costs  and  disbursements.  (See  Baldwin  v. 
DiUon,  188  App.  Div.  991.)  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Kelly,  JJ.,  concur. 

Irving  Haight,  as  Administrator,  etc.,  of  Frank  Haight,  Deceased, 
Respondent,  v.  S.  Jbannette  Carmen,  Defendant,  Impleaded  with  Jackson 
Butts,  Appellant. —  Judgment  of  the  County  Court  of  Dutchess  county 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J-, 
Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Historical  Press  Association,  Respondent,  v.  Anita  Arabe  Hart, 
Appellant. —  Order  of  the  County  Court  of  Nassau  county  reversed,  and 
defendant's  default  opened,  upon  her  payment  within  twenty  days  of  fifty 
dollars  costs,  judgment,  however,  to  stand  as  plaintiff's  security.     No  costs 
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on  this  appeal.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly, 
JJ.,  concur. 

John  A.  Holzapfbl,  Jr.,  Respondent,  v.  Independent  Provision 
Company,  Appellant. —  The  plaintiff  recovered  a  verdict  of  $1,600.  He 
fell  about  four  feet,  from  his  wagon  to  the  street,  and  received  injuries  to 
left  wrist  and  left  shoulder.  The  proof,  largely  subjective,  and  unsupported 
by  medical  testimony,  did  not  establish  that  the  injuries  were  permanent. 
We  think  that  a  verdict  less  by  one-half  would  represent  compensation  for 
all  of  the  elements  of  damages  established  by  the  evidence.  Judgment 
reversed  and  new  trial  granted,  costs  to  abide  the  event,  unless  within 
twenty  days  respondent  stipulate  to  reduce  the  verdict  to  $800,  in  which 
event  the  judgment,  as  so  modified,  is  unanimously  ai!irmed,  without  costs. 
Jenks,  P.  J.,  Mills,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Eugene 
Gbrbbreitx,  Deceased.  Johanna  Qerbereux  and  Others,  as  Executors 
and  Trustees,  etc..  Appellants;  Margaret  Pranzman,  Respondent. —  Order 
of  the  Surrogate's  Court  of  Westchester  county  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  KeUy,  JJ.,  concur. 

In  the  Matter  of  the  Estate  of  Jeronemus  S.  Underbill,  Deceased. 
Augusta  H.  Sperrt,  as  Executrix,  etc.,  of  Charles  H.  Corbbtt,  Deceased, 
Appellant;  Louisa  K.  Corbbtt,  Respondent. —  Appeal  dismissed,  with  ten 
dollars  costs  and  disbursements.  An  appeal  from  an  order  denying  a  motion 
for  reargument  cannot*  be  entertained  by  this  court.  The  court  which  hears 
the  original  motion  can  alone  judge  whether  it  has  failed  to  consider  any 
of  the  points  raised  upon  a  motion,  and  its  determination  upon  such  a  point 
must  be  final.  {Matter  of  GrotU,  83  Hun,  25;  Harding  v.  C<mlon,  146  App. 
Div.  842;  Peterson  v.  Fett,  61  id.  176;  Tucker  v.  Dudley,  104  id.  191.) 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  KeUy,  JJ.,  concur. 

Katherinb  Kavanaqh,  as  Administratrix,  etc.,  of  James  Kavanagh, 
Deceased,  Respondent,  v.  New  York,  Ontario  and  Western  Railway 
Company,  Appellant,  Impleaded  with  Others,  Defendants. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Lord  &  Burnham  Company,  a  Domestic  Corporation,  Respondent,  v. 
J.  Ebb  Weir,  Sr.,  and  J.  Ebb  Weir,  Jr.,  Partners,  etc..  Appellants.--— 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

QuBNTiN  B.  McCain,  Appellant,  v.  Prank  B.  Minnbrly,  Respondent. — 
Order  unanimously  affirmed,  with  costs.  The  case  was  tried  and  submitted 
to  the  jury  on  a  defense  of  justification,  not  pleaded  in  the  answer;  but 
apparently  this  was  done  with  the  acquiescence  of  both  parties,  and  is  not, 
therefore,  a  valid  ground  of  objection  to  the  verdict,  nor  was  such  ground 
urged.  Assuming  that  the  case  was  tried  upon  this  issue,  there  was  a  serious 
question  of  fact  as  to  whether  the  plaintiff  had  committed  a  felony;  and 
under  the  circumstances  of  the  case  we  think  that  the  judgment  of  the  trial 
court  upon  the  weight  of  the  evidence  upon  this  subject  should  not  J^Tp 
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disturbed.  We  have  not  considered  the  weight  of  evidence  on  the  question 
of  the  delay  in  arraigning  plaintiff  before  a  magistrate,  for  the  verdict  might 
have  been  based  on  a  finding  against  the  defense  of  justification.  Present  — 
Jenks,  P.  J.,  Rich,  Putnam,  B|ackmar  and  KeUy,  JJ. 

Peteb  F.  Morgan,  Respondent,  v.  Frank  Squatz  and  Rosie  Squatz, 
His  Wife,  Sometimes  Called  Frank  Squazzo  and  Rosib  Squazzo,  Appel- 
lants.—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
to  dismiss  for  lack  of  prosecution  granted,  with  ten  dollars  costs.  The  delay 
of  seventeen  years  in  bringing  the  action  to  trial,  with  a  lis  pendens  on  file 
against  defendants'  property,  was  unconscionable,  and  is  not  excused  by 
the  very  general  allegations  in  the  answering  affidavit.  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Joseph  L.  Raf faeli,  Respondent,  v.  Elizabeth  £.  Pomerot,  Appellant. — 
Judgment  and  order  reversed,  and  complaint  unanimously  dismissed,  with 
costs.  An  action  in  ejectment  cannot  be  maintained  except  against  a 
person  in  actual  possession  or  claiming  title  to  the  property  or  an  interest 
therein.  (Kraiis  v.  Birnbaum,  200  N.  Y.  lliO.)  There  is  no  evidence  that 
defendant  ever  had  physical  possession  of  the  area  in  question,  nor  any 
pretense  that  she  claimed  any  title  thereto  or  interest  therein.  The  retaining 
wall  and  the  area  were  built  by  the  predecessor  in  interest  of  the  plaintiff 
as  well  as  of  the  defendant.  It  is  not,  therefore,  a  case  where  the  defendant 
has  erected  or  maintained  a  retaining  wall  that  encroaches  upon  plaintiff's 
property.  The  fact  that  the  physical  condition  benefited  the  defendant 
by  permitting  more  light  and  air  to  reach  her  prenuaes,  does  not  constitute 
a  possession  on  her  part  which  will  sustain  an  action  of  ejectment.  The 
defendant  was  under  no  obligation  to  improve  the  property  at  plaintiff, 
aa  ahe  is  required  to  do  by  this  judgment.  Present  —  Jenks,  P.  J.,  MiUs, 
Blackmar,  Kelly  and  Jaycox,  JJ. 

The  Webster  Manufacturing  Company,  Respondent,  v.  Richmond 
Light  and  Railroad  Company,  Appellant. —  Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present — Jenks,  P.  J.,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Catherine  Aylwerd,  Respondent,  v.  r Richmond  Light  and  Railroad 
Company,  Appellant,  and  Arthur  Carlson,  Defendant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Lu<JY  Bianco,  Respondent,  v.  Peter  Bianco,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Edward  Byers,  Appellant,  v.  Margaret  Chandler  Aldbich, 
Respondent. —  Judgment  and  order  unam'mously  affirmed,  with  oost^  The 
effect  of  continuing  to  care  for  and  handle  defendant's  horse  was  a  question 
of  fact,  as  the  matter  of  assumption  of  risk  has  not  been  abrogated  in  the 
Labor  Law,  section  202.*  (See  Wiley  v.  Solvay  Process  Co.,  215  N.  Y.  584.) 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  KeUy,  JJ. 

•  Amd.  by  Laws  of  1910,  chap.  352.—  [Rep, 

digitized  by  Google 


Cases  Reported  with  Brief  Syllari.  959 

App.  Div.]  Second  Department,  October,  1920. 

Evelyn  Chase,  Respondent,  v.  Elizabeth  A.  Brown,  Appellant. — 
Judgment  and  order  of  the  County  Court  of  Kings  county  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mflls,  Rich, 
Putnam  and  Kelly,  J  J. 

John  Curran,  as  Administrator,  etc.,  of  Elizabeth  Curran,  Deceased, 
Respondent,  v.  The  White  Plains  Plumbing  Supply  Company,  Inc., 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.     Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam,  and  Kelly,  JJ. 

Edwin  W.  Fiske,  Doing  Business  as  Edwin  W.  Fiske  Realty  Company, 
Respondent,  v.  Grace  B.  Simms,  Appellant. —  Judgment  and  order  of  the 
City  Court  of  Mount  Vernon  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  J  J. 

Charles  E.  Flood,  as  Administrator,  etc.,  of  Margaret  M.  Flood, 
Deceased,  Respondent,  v.  Gotham  Can  Company,  Appellant. —  Order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Kelly,  JJ.  ' 

Jerome  Goldberg  and  Isidore  Goldberg,  Copartners,  etc..  Respondents, 
V.  "  Max  "  Highlieb,  First  Name  **  Max  "  Fictitious,  etc.,  as  President,  and 
Another,  as  Treasurer,  of  Fancy  Leather  Goods  Workers'  Union,  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.     Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Alice  HaedrIch,  Respondent,  v.  Louis  Haedrich,  Appellant. —  Order 
affirmed,  with  .ten  dollars  costs  and  disbursements,  and  stay  of  October 
fourth,  granted  pending  appeal,  vacated.  No  opinion.  Jenks,  P.  J.,  Mills, 
Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

In  the  Matter  of  the  Application  of  Ralph  J.  D'Amato,  Appellant, 
Requiring  the  Republican  Committee  of  Kings  County,  Respondent,  to 
Consider  and  Act  on  His  Nomination  as  Member  of  the  Said  Committee 
from  the  Fourth  Election  District  of  Kings  County. —  Ord^  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills, 
Rich,  Putnam  and  Kelly,  JJ.,  concur. 

In  the  Matter  of  the  Application  for  Letters  of  Guardianship  of  the  Person 
and  Property  of  Ellen  C.  Lambert  and  Emma  H.  Lambert,  Infants  under 
the  Age  of  Fourteeii  Years.  Dora  Edwards,  Appellant;  Job  Rieglinger, 
Respondent. —  Order  of  the  Surrogate's  Court  of  Westchester  county 
affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Kelly,  JJ.,  concur. 

In  the  Matter  of  the  Application  for  the  Appointment  of  a  Committee 
of  the  Person  and  Property  of  Rebecca  M.  Wilkins,  an  Alleged  Incompetent 
Person,  Appellant.  Bertram  G.  Eadie,  Committee,  etc..  Respondent. — 
Order  of  the  County  Court  of  Richmond  county  denying  motion  to  vacate 
order  for  commission  in  incompetency  proceedings  and  the  proceedings  had 
thereunder  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted.  The  proceedings  were,  to  say  the  least,  irregular  and  void,  owing 
to  lack  of  notice  to  the  alleged  incompetent.  Jenks,  P.  J.,  Mills,  Putnam, 
Blackmar  and  Kelly,  JJ.,  concur.     Settle  order  on  notice. 

William  J.  Morgan,  Respondent,  v.  Sagamore  Development  Company,  t 
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Appellant.  (Action  No.  2.)  —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  without  costs,  in  accordance  with 
opinion  in  Morgan  v.  Sagamore  Deuetopment  Co.,  No.  1  {ante,  p.  475),  decided 
herewith.    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

William  J.  Morgan,  Respondent,  v.  Sagamore  Development  Company, 
Appellant.  (Action  No.  3.)  —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  without  costs,  in  accordance  with 
opinioQ  in  Morgan  v.  Sagamore  DevelopmerU  Co.^  No.  1  {ante,  p.  475),  decided 
herewith.     Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

WiLUAM  J.  Morgan,  Respondent,  v.  Frank  E.  Gates,  Appellant 
(Action  No.  7.)  —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  without  costs,  in  accordance  with  opinion  in  Morgan  v. 
Sagamore  Development  Co.,  No.  1  {ante,  p.  475),  decided  herewith.  Jenka, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

WiLUAM  J.  Morgan,  Respondent,  v.  Wiluam  G.  Hamilton,  Appellant. 
(Action  .No.  8.)  —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  without  costs,  in  accordance  with  opinion  in  Morgan  v. 
Sagamore  Development  Co.,  No.  1  {ante,  p.  475),  decided  herewith.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Hannah  L.  Kelly,  Respondent,  v.  The  Empire  Construction  Company, 
Appellant,  and  The  Nassau  Electric  Railroad  Company,  Defendant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ. 

Thomas  J.  Kelly,  Respondent,  v.  The  Empire  Construction  Company 
Appellant,  and  The  Nassau  Electric  Railroad  Company,  Defendant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Richard 
Miller,  Appellant. —  Judgment  of  the  County  Court  of  Westchester  county 
affirming  a  judgment  of  conviction  of  the  Court  of  Special  Sessions  of  the 
City  of  Yonkers  affirmed.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Kelly,  JJ.,  concur. 

The  People  of  the  State  op  New  York  ex  rel.  William  B^ote,  Relator. 
V.  Richard  Enright,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. —  Determination  confirmed,  and  writ  dismissed,  with  fifty 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Kelly,  JJ.,  concur. 

Eugene  A.  Rudiger  and  John  M.  Rudiger,  Respondents,  v.  James  S. 
Coleman,  Defendant,  Impleaded  with  Jules  Breuchaud  and  Another, 
Appellants. —  Order  of  June  2,  1920,  modified  by  eliminating  therefrom  all 
the  decretal  part  thereof,  and  also  the  recitals  contained  in  the  paragraph 
or  subdivision  thereof  numbered  3  therein,  and  inserting  in  place  thereof: 
Ordered  that  the  order  and  judgment  of  the  Court  of  Appeals  be  and  hereby 
is  made  the  order  and  judgment  of  this  court.  The  interlocutory  judgment 
filed  and  entered  June  2,  1920,  is  modified  by  eliminating  therefrom  the 
recitals  and  decretal  part  in  and  following  the  paragraph  or  subdivision 
numbered  3  therein,  and  inserting  in  plf)/*«  thereof:   Further  adjudged  that 
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the  defendants  aeoount  to  the  i^amtiffs  for  the  use  of  the  buids  in  controversy 
from  the  dale  of  the  trial  in  October,  1906,  to  the  date  of  the  reoonveyanoe, 
and  for  the  profits  realized  therefrom  other  than  the  rents  of  the  buildings, 
Further  adjudged  that  Stephen  Perry  Sturges,  Esq.,  be  appointed  referee 
to  take  and  state  the  accounts  and  to  report  to  the  court  with  all  convenient 
speed,  and  that  said  defendants  do  bring  in  and  exhibit  before  the  referee 
an  account  under  oath,  showitig  the  use  of  the  lands  in  contTOversy  from 
the  date  of  the  trial  in  October,  1906,  to  the  date  of  the  conveyance,  and 
the  profits  realized  therefi:x>m  other  than  the  rents  of  the  buildings.  Further 
adjudged  that  either  party  may  apply  to  tiie  court  for  such  further  directioa 
at  the  foot  of  this  judgment  as  may  seem  just»  and  that  the  question  of 
coats,  except  of  this  appeal,  be  reserved  to  the  final  judgment  to  be  entered 
on  the  report  of  the  referee.  As  so  modified,  the  order  and  judgnaent  are 
affirmed,  with  costs  of  this  appeal  to  be  paid  by  the  respond^its  to  the 
appellants.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaekmar,  JJ.,  coxiour« 
Submit  pr(H>oaed  orders  within  five  days. 

Harrt  H.  TiiiLBY,  Appellant,  v.  Embrbtta  I.  Tillbt,  KeoMmd^t.— * 
Order  affinned,  with  ten  dollars  costs  aad  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Putnam,  Blaekmar  and  Kelly,  JJ.,  concur. 

RoBBBT  H.  WijbsoN,  as  Trustee,  etc..  Respondent,  v.  LiviNQstroN  Hatok^ 
Jb.,  and  Another,  Appellants,  Impleaded  with  Others,  Delendants.-T 
Judgment  affirmed,  with  costs  payable  to  respomdent  out  of  the  estata 
No  opinion.    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaekmar,  JJ.,  concur. 

John  R.  Wofibld  and  Alvin  S.  Mbrsbbisau,.  Respondents,  v.  W.  Bbckbbb 
Aniukb  &,  Chbmical  Works,  Inc.,  Appellant. —  Judgment  and  ordec 
unanimouely  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
MiUs,  Rich,  Putnam  and  Kelly,  JJ. 

Edmund  Zibunski,  by  John  Zibunskx,  His  Quardian  ad  Latenu  Appel* 
lant,  V.  Bbokie  Sin  at.  Respondent. —  Judgment  unanimously  affirmed^ 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Eich»  Putnam 
and  Kelly,  JJ. 

Ctnthia  Holbrook,  an  Infant,  ete..  Respondent,  v.  Wabrek  Holbroqx 
and  Others,  Appellants. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
granted.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaekmar,  JJ. 

In  the  Matter  of  the  Application  of  Morton  Elmbe  Prank,  for  Admis* 
don  to  the  Bar.  (From  the  Philippine  Islands.)  —  Application  granted. 
Present  —  Jenks,  P.  J.,  Rich,  Putnam^  Blaekmar  and  Kelly,  JJ. 

In  the  Matta:  of  the  Api^oation  of  The  Wbstbbn  Union  Tbleoraph 
CoifPANT  fbr  Writ  of  Mandamus  against  Josiah  T.  Marban. —  Motkm 
for  leave  to  renew  application  for  mandamus  to  settle  case  deniidd,  without 
costs.  The  difference  seems  to  turn  on  the  reality  of  certain  objections  and 
exceptions  to  rulings,  and  not  over  the  actual  testimony  taken.  The  amend- 
ments touching  such  issues  may  still  be  presented  to  the  trial  justice  for 
settlement  upon  affidavits  pro  and  con,  or  other  extrinsic  proofs.  Present  -^ 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaekmar,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Charles  P.  O'Donnbll, 
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Appellant,  v.  Bdward  W.  Cox  and  Others,  Bespondenta. —  Modon  for 
leave  to  appeal  to  the  Court  of  Appeals  denied.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Blaokmar,  JJ. 

LotnsA  Bbnnbr,  Appellant,  v.  William  K.  Walsb  and  Edwabd  A. 
Pbtbkson,  Respondents. —  Jud^fment  nnanimously  aiBrmed,  with  coats. 
Both  counsel  erroneously  refer  to  the  judgment  as  entered  upon  the  dnection 
of  a  verdict,  and  the  clerk's  extract  from  the  minutes  contained  the  same  error. 
The  judgment,  however,  correctly  recites  that  the  comrt  dismissed  the 
complaint  at  the  end  of  the  evidence.  Thwe  was  no  verdict  dizeoted.  The 
learned  trial  judge  was  right  in  his  disposition  of  the  case.  As  to  the  cause 
of  action  for  assault,  the  plaintiff's  own  testimony  showed  a  flagrant  case 
of  resisting  an  officer  in  the  perfonnance  of  his  duty  (Penal  Law,  (  1S23),* 
criminal  contempt  of  court  (Id.  §  600),  and  entering  into  a  cambination  to 
resist  legal  process  (Id.  §  1787).  Any  force  used  by  the  defendant  deputy 
shertf  was  necessary  in  self-defense  and  in  the  endeavor  to  save  the  property 
which  was  the  subject  of  the  writ  of  replevin.  As  to  the  cause  of  action  for 
malicious  prosecution,  the  plaintiff's  evidence  shows  her  guilty  of  assault 
as  w^  as  of  the  other  crimes  indicated  as  above.  Upon  examination  she 
was  held  for  the  action  of  the  grand  jury,  and  subsequently  indicted.  The 
fact  that  the  trial  jury  in  the  County  Court  acquitted  her  does  not  alter 
the  fact  that  on  h^  own  story  there  was  probable  canse  for  her  aiiest. 
Present  — *  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

JoHif  Davis,  Plaintiff,  v.  Annie  Davis  and  Others,  Defendants.  Jacob 
Tccx  and  Another,  Appellants;  Gbebnwich  Bank,  Req>ondent. —  Appeal 
fh>m  order  entered  June  30,  1920,  dismissed,  without  costs.  The  order  of 
July  27,  1920,  resettling  the  original  order,  is  modified  so  as  to  provide  for 
the  denial  of  the  motions  made  by  the  appellants,  all  other  provisions  and 
Erections  therefn  being  stricken  therefrom;  and  as  so  modified,  the  order 
is  affirmed,  without  costs  of  this  appeal.  The  moving  papers  do  not  justify 
this  further  relief  or  adjudication  as  to  priorities  between  devisees,  legatees 
and  creditors  of  the  deceased  who  are  not  before  the  court  on  the  motion 
and  many  of  whom  are  not  parties  to  the  action.  Jenks,  P.  J«,  Mills,  Rich, 
Putnam  and  Kelly,  JJ.,  concur* 

Ii>A  M.  H.  Dbnikb,  Respondent,  v.  John  B.  Halstcd,  Appellant, 
Impleaded  with  Others,  Defendants.  (Appeal  No.  1.)**- Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J^  Mills, 
Rich,  Putnam  and  Blackmar,  JJ.,  concur.' 

Ida  M.  H.  Dbnikb,  Respondent,  v.  John  B.  Halsttbd,  Appellant, 
bnpleaded  with  Others,  Defendants.  (Appeal  No.  2.)  —  Order  affirmed, 
with  ten  d<^ars  costs  and  disbursements.  No  •opinion.  J>enks,  P.  J., 
Mills,  Rich,  Putnam  and  Blackmar,  JJ,,  concur. 

John  B.  Halstbd,  Appellant,  v.  Ida  M.  H«  Dbnikb,  Respondent, 
impleaded  with  Others,  Defendants.-**  Order  affirmed,  with  ten  doUan 
costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam 
and  Blackmar,  JJ.,  concur. 

*See  Penal  Uw,  §(  1824, 1825,  1851.—  [Rsp. 

Digitized  by  VjOOQIC 


Gabbs  BMK)«rBi>  i^th  Brisf  Stllabi.  963 

Appb  Biv.]  Second  Department,  Oetober,  19S0. 

Joseph  Elovb,  Respondent,  v.  Rudolph  Stein,  Trading  under  the  Name 
and  Style  of  Stsik,  Moss  &  Co.,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  diabursementa.  '  Na  opinion.  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Kelly,  JJ.,  concur. 

Lo'dis  C;  Pvccsxao,  Req>ondeiit,  v.  Ambricak  DisTRiBtnTiTO  CoMPAKr,  ' 
AppellMit.-^  Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Abraham  S.  Gumanow,  Respondent,  v.  Coastwise  Lumber  and  Sufplt 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Pu  tnam  and  Kelly,  J  J. 

Charlotte  L.  Hurst,  Respondent,  r.  Jambs  Hurst,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

StantjEt  Latbs,  Respondent,  v.  William  A.  Jamison  and  Others,  Doing 
Business  under  the  Name  of  Arbucklb  Brothers,  Appellants. —  J^idgment 
and  order  uiianiinousty'  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

WiLii AM  Laves,  an  Infant,  by  His  Guardian  ad  Litem,  Stanley  Laves, 
Reepondenl,  v.  William  A.  Jabason  and  Others,  Doing  Business  under 
thtf  Name  of  Arbucklb  Brothers,  Appellants. —  Judgment  and  order 
uuftiiimously  affirtned,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

•Nathan  LeWinter,  Respondent,  v.  Max  Goldman,  Appelltot.  (Appeal 
Nbl  1.)  — Order  affirmed,  with  ten  doQars  costs  and  disbursements.  No 
opiidon.    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Nathan  LeWtntbr,  Respondent,  v.  Max  Goldman,  Appellant.  (Appeal 
No.  2.)  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

George  B.  Pasca,  as  Administrator,  etc.,  of  John  Rossielli,  Deceased, 
Respondent,  v.  Italio-American  Baking  Corporation,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present -^  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  KeDy,  JJ. 

Michael  J.  K.  Rbillt,  Respondent,  v.  Henri  GrrrMANN  Silks  Corpora-  • 
TioN,  Appellant.—  Order  of  the  Special  Term  of  June  4, 1920,  affirmed,  with  ' 
ten  doflsirs  costs  and  disbursements.     It  is,  therefore,  remitted  to  the  Special 
Term  to  fix  the  time  and  place  for  defendant  to  appear  for  examination  before 
trial.    No  opinion.    Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

EvELTN  Cora  Tahl,  Respondent,  v.  Lionbl  TaAl,  Appellant. —  Both 
motions  of  plaintiff  denied,  without  costs.     Order  for  alimony  and  counsel  ' 
fee  affirteed^  with  ten  dollars  co6ts  and  disbursements.    No  opinion.    Jenks, 
P*  J.,  Mffis,  Rich,  Putnam  and  Blackmar,  JJ.,  concur. 

OOKA  Travis;  Respondent,  v.  Nor¥on  C.  Travis,  Apfpcilant.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,'  Mills,  Rich,  Putnam  and  KeUy,  JJ.,  concur. 

William  A.  Youno,  Respondent,  V.  Best  &  Compant,  App^ant. —  ' 
Judgment  and   orde^   unanimously   affirmed,   with   costs.     No    opiiiioH. 
Present— Jenks,  P.  J.,  Mftls,  Rich,  Putnam  and  Kelly,  J  J. 
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FOUBTH  DePABTMENT,  OCTOBER,  1920. 

Gi/SNN  L.  Whiting,  Respondent,  c^.  Robbrt  S.  Lajte,  ladividttally  and  as 
Administ^tor,  etc.,  of  Lilub  Lanb,  Deceased,  and  Others,  Appellaats. 

Insurance  —  insurance  taken  otU  and  retained  by  mortgagor  —  duty  of  mortgagee 
to  have  insured  comply  with  conditions  —  mortgages  —  duty  of  mortgagee  to 
surrender  collateral  on  payment. 

Appeal  from  part  of  an  order  of  the  Supreme  Court,  made  at  the  Steuben 
Special  Term  as  resettled  and  entered  fn  the  Steuben  county  clerk's  office 
July  16,  1920. 

Pbh  Curiam  The  insurance  was  effected  by  the  mortgagor  and  she 
retained  possession  of  the  policy  until  her  death  and  her  personal  representa- 
tives have  since  had  it  In  their  possession*  The  mortgagee  never  had  it. 
Therefore,  the  mortgagee  was  under  no  affirmative  obligation  to  have  the 
conditions  devolving  upon  the  insured  complied  with.  It  may  be  that  as 
between  the  insurance  company  and  the  mortgagee  no  notice  or  proof  of 
loss  was  necessary.  (See  McDowell  v.  St.  Pavl  P.  <k  M.  Ins.  Co,,  207  N.  T. 
482.)  If  the  insurance  company  is  liable  upon  the  policy  to  the  mortgagee 
and  it  is  a  substantial  collateral  security  to  his  debt,  it  may  be  the  heira 
at  law,  who,  it  is  claimed  are  mere  sureties,  may  be  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee  and  require  an  assignment  thereof,  bat 
that  question  is  not  before  us  and  we  do  not  decide  it.  The  mortgagee 
was  entitled  to  fall  payment  of  his  mortgage  and  the  heirs  at  law  can  only 
require  him  to  surrender  whatever  collateral  security  still  exists.  All  concur, 
except  De  Angelis  and  Hubbs,  JJ.,  who  dissent.  Order,  so  far  as  appealed 
from,  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  BsirjAiaN  D.  Biira» 
Deceased,  imder  the  Acts  in  Relation  to  Taxable  TransCens  of  Ptoperty. 
CoMPTBOLi^Eii  OF  THE  State  OF  Nbw  Yobk,  Appellant;  Irbnb  M.  Binci, 
Executrix,  etc.,  Respondent. —  Order,  so  far  as  appealed  from,  reversed,  and 
matter  remitted  to  the  Surrogate's  Court,  with  directions  to  impose  an 
additional  tax  of  five  per  centum  only  upon  the  ten  bonds  of  the  Interna* 
tional  Traction  Company,  without  costs  of  this  appeal  to  either  party-  All 
concur. 

The  People  of  the  State  of  Nbw  York  ex  rel.  Gborgb  M.  Matsr, 
Respondent,  v.  Willis  Z.  Gsorqia,  as  Mayor*  and  RAmoin>  G,  PoascB, 
as  Cleirk,  of  ttie  City  of  Olean,  Appellants. —  Order  affinned,  with  costs. 
All  concur. 

Rot  Butterfield,  Respondent,  v.  Willakd  G.  Jbffxbs,  AppeUant. — 
Order,  aSkiped,  with  ten  dollars  costs  and  disbursements.    All  concur. 

James  .£,  Rat CHFORo,  AppsUaat,  v.  J[ohn  H»  Yoi7ifa,  Respondent.-^ 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  eoflucur. 


Digitized  by  VjOOQIC 


CUSBS  Rkpouted  with  Bbd&f  Syllabi.     ;  966 

Appb  DiT.]  £Vnirth  Department,  October,  1930. 

Ida  Sawmillbr,  Respondeni,  v.  Joseph  Domenico,  Appellant. —  Order 
reversed,  witli  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs  to  abide  event.  All  concur,  except  Hubbs,  J.,  who 
dissents. 

LsRoT  SwETMAN,  Appellant,  v.  Tbe  BaRDSN's  Fa&h  P&onucra  Com- 
PANT,  Respondent. —  Judgment  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event.  Held,  that  the  evidence  was  sufficient  to 
present  questions  of  fact  as  to  wheth^  there  was  a  sale  and  delivery  of  the 
milk  to  the  defendant  and  whether  the  defendant  had  notice  of  the  plaintiff's 
claim,  and  it  was  error  to  grant  the  nonsuit.    All  concur. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of  Lucy  Elizabeth 
Powell,  Deceased.  Ethbl  M.  Fortek,  Appellant;  Walteb  F.  Brown, 
Administratrix,  etc.,  and  Another,  Respondents. —  Decree,  so  far  as  appealed 
from,  affirmed,  with  costs.    All  concur, 

John  B.  O'Brien  and  Others,  Respondents,  v.  Tonawanda  Board  anp 
Paper  Company,  Appellant. —  Original  order  herein  further  modified  by 
striking  out  the  provision  for  "  examination  and  inspection  "  by  the  plaintiff 
of  the  books  and  panpen  of  the  defendant  and  providing  therein  that  said 
books  and  papers  may  be  used  only  in  connection  with  the  oral  examination 
of  the  officers  as  provided  by  subdivision  7  of  section  872  of  the  Code  of 
Civil  Procedure  (See  Harby  Steamakip  Co,,  Inc,,  v.  Stolen  Island  Ship- 
huUding  Co.,  189  App.  Div.  .769);  aiso  by  providing  therein  that  such 
examination  of  the  officers  named  and  of  books  and  papers  be  limited  to  tbe 
question  of  the  cost  to  the  defendant  of  manufaotuiing  i>fiper  and  pulp 
hoard  and  the  items  which  enter  into  such  costs.  (See  Bamberger  v.  Cooke^ 
181  App.  Div.  805);  and  as  so  mjOdified  the  order  is  affirmed,  without  costs 
of  this  appeal  to  either  party.    AIL  concur. 

8ai>ie  L.  Nbwbrook,  Respondent,  v.  Gboroe  Newbrook,  Jr.,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concur. 

Carthage  Macbinb  Company,  AppeUant,  v.  Island  Paper  Company, 
fiespondent.    Motion  for  reargument  denied,  with  ten  dollars  cpsts. 

Hbnrt  Harrison  Company,  Inc.,  Respondent,  v.  The  Stats  of  New 
ToRK,  Appellant.— <  Motion  for  reargument  denied,  with  ten  dollars  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

Wiluam  H.  Wiltsb,  Appellant,  v*  Thomas  Millbn  Company,  Respond- 
ent.— Motion  for  leave  to  appeal  to  Couri  of  Appeals  denied,  with  ten 
dollars  costs. 

Harry  L.  Allen,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  Alrert  Lake, 
Respondent.-^  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concur. 

Harry  L.  Allen,  as  Tnistee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  M.  Doouttle, 
Respondent. —  Order  affirmed,  without  costs.    Ail  concur. 

Harry  L.  Allen,  as  Trustee  in  Baakruptcy  of  American  Rmlw^t 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  L.  H.  DbalTi 
Respondent. —  Order  affirmed,  without  costs.    All  concur. 
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Harrt  L.  Allen,  as  Trastee  in  Baxikruptoy  of  Ammbjcak  Railway 
Brothsrhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  T.  W*  Curbt, 
Respondent. —  Order  afiSrmed,  without  oosts.    All  eonooir. 

Harrt  L.  Allbn,  as  Trustee  in  Bankruptcy  of  Am£rican  Raxlwat 
Brotherhood  Association,  Inc.,  Bankrupt,  AppeUaat,  v.  B.  O.  Clark, 
Respondent. —  Order  affirmed,  without  eosts.    All  eoncur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  Amebican  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  H.  A.  Twbat, 
Respondent. —  Order  affirmed,  without  costs.     All  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankniptey  of  Ambrican  Railway 
Brotherhood  Association,  Inc.,  Bankmpt,  Appellant,  v.  C  E.  TomsN, 
Respondent.—^  Order  affirmed,  without  costs.     All  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  Amsrioan  Railway 
Brotherhood  Association,  Inc.,  Bankmpt,  Appellant,  v.  H.  W.  Shitb, 
Respondent. —  Order  affirmed,  without  eosts.    AH  concur. 

Harrt  L.  Allen,  as  Trastee  in  Bankrupti^  of  AMSRiciur  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  D.  M.  Ryon, 
Respondent.—  Order  affirmed,  without  costs.    All  cooour. 

Harrt  L.  Allen,  as  Trustee  in  Bankrnptey  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  I>.  J.  Richard- 
son, Respondent. —  Order  affirmed,  without  eosts.     All  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankrupt^  of  Aiibhican  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  Svbpbbn  O. 
Reynolds,  Respondent. —  Order  affiirmed,  without  costs.    AH  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  Ahbbican  Railway 
Brotherhood  Association,  Inc.,  Bairicrupt,  Appellant,  v.  Anna  Oak, 
Respondent. —  Order  affirmed,  without  coets.     All  coaeor. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  Ahbbican  Railway 
Brotherhood  Association,  Inc.,  Bankmpt,  Appellant,  t.  J.  F.  Smith, 
Respondent. —  Order  affirmed,  without  costs.     All  cobcbt. 

Harrt  L.  Allen,  as  Trustee  in  Baakruptciy  of  Ambbigan  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appelant,  v.  L.  £.  Hayvbs, 
Respondent.—  Order  affirmed,  without  coets.    All  concur. 

Harrt  L.  Allen,  as  Trustee  in  ^mkruptcy  of  Ambhican  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appefiant,  tr.  Jambs  W. 
MoNEQHAN,  Respondent. —  Order  affirmied,  without  costs.    AH  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  John  NBSBrr, 
Respondent. —  Order  affirmed,  without  costs.    All  concur. 

Harry  L.  Allen,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  AssoaATiON,  Inc.,  Bankrupt,  Appellant,  v.  Eubabbth 
Canty,  Respondent.—*  Order  affirmed,  without  costs.    All  abnoBr. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  AmBbican  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  RoBBitT 
W.  LocKwooD,  Jr.,  Respondent.^— Order  affirmed,  without  coats.  All 
concur. 
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Habbt  L.  AjuiBN,  as  Tniatee  in  Bankruptoy  of  Ajibbican  Railway 
Brothbrhood  AaaooiATZON,  Inc.,  Bankrupt,  Appellant,  v.  W.  F.  Bowrn/ 
Respondent.-^  Order  affirasked,  without  ooets.    All  ooncur. 

Hahrt  L.  Aulbn,  as  Trustee  in  Bankruptcy  of  Amsrioan  Railway 
Bbotbbbhoob  AssociAinoiir*  Inc.,  Bankrupt,  Appellant,  v.  Jamss  P. 
Gleabon,  Respondent. —  Order  affirmed,  without  costs.    All  concur. 

Harrt  L.  Ajbuusr,  as  Trustee  in  Bankruptcy  of  Amsrican  Railway 
Bbotherbooo  AfisodATtON,  Ing.,  Bankrupt,  Appellant,  v.  Charuss  W. 
Fink,  Respondent. —  Order  affirmed,. without  costs.    All  concur. 

.Harry  L.  Aixbn,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brothbrhood  Assckxation,  Inc.,  Bankrupt,  Appellant,  v.  Robert  W. 
LocKWooD,  Respondent. —  Order  affirmed,  without  costs.    All  concur. 

Harry  L.  Allbn,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brothbrhooo  Association,  Inc.,  Bankrupt,  Appellant,  v.  W.  H.  Gahs,- 
Respondent* —  Order  affirmed,  without  costs.    All  concur. 

Harry  L.  Allbn,  as  Trustee  in  Bankruptcy  of  American  Railway 
BROTHBRaoon  Association,  Inc.,  Bankrupt,  Appellant,  v.  L.  F.  Eisbnhardt 
Respondent. —  Order  affirmed,  without  costs.    All  concur, 

Harry  L.  Allan,  as  Trustee  in  Bankrupt^  of  American  Railway 
Brothbrhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  Helen  Dennis, 
Respondent. —  Order  affirmed,  without  costs.    All  c<Hi0ur. 

Harry  L.  Allbn,  as  Trustee  in  Bankruptcy  of  Ambrigan  Railway 
Bbotbbrqqod  Associatson,  Inc.,  Bankrupt*  Appellant,  v.  S.  H.  Reynolds, 
Respondent. —  Order  affirmed,  without  costs.    All  concur. 

Harry  L.  Allbin,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brothbbhoobi  Association,  Inc.,  Bankrupt,  Appelant,  y.  J.  F.  McRae, 
Respolident —  Order  affirmed,  without  costs.  All  concur. 
'  Harry  L.  Allbn,  as  Trustee  in  Baakruptcy  of  Ambrican  Railway 
Brothbrhooi>  Association,  Inc.,  Bankrupt,  Appelant,  v.  Charles 
Mathia8»  RsBpoadent.-—  Order  affirmed,  without  costs.    All  concur. 

Hab&y  L.  AjiLBNt  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  C.  B.  Magbe, 
Respondent.^ — Order  affirmed,  without  costs.    All  concur. 

Harry  L.  Allen,  as  Trustee  in  Bankruptcy  of  Americak  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  Howard  N. 
LoGUB,  Respondent. —  Order  affirmed,  without  coats.    All  concur. 

HaRrt  Im  Allbn,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brothbrhood  Absociahok,  Inc.,  Bankrupt,  Appellant,  v.  0.  R.  Drake, 
RespandQnt.-*^  Order  affirmed,  without  costs.    All  concur* 

Habii^  L.  Allbn,  as  Trustee  in  Bankruptcy  of  Ambrican  Railway 
]feuKrKBRHoo!B  AssociAisroN,  Inc,  Bankrupt,  Appellant,  v.  A.  L.  Farnum, 
Respondent. —  Order  affirmed,  without  costs.    AU  concur, 

Harry  L.  Allen,  as  Trustee  n  Bankruptcy  of  American  Railway 
Brothbrhood  AssociAraoN,  Inc.,  Bankrupt,  Appellant),  v.  Benjamin  H^ 
Campbell,  Respcmdent. —  Order  affirmed,  without  costs.    All  concur. 
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HARRr  L.  Allen,  as  IVustee  in  Bankruptcy  of  Aiikkican  Railway 
Bbothebhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  Jennie  B. 
Keelbr,  Respondent. —  Order  affirmed,  without  eosts.    All  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  Aiibbican  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  F.  R.  Davidson, 
Respondent. —  Order  affirmed,  without  costs.     All  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  F.  B.  Reynolds, 
Respondent. —  Order  afifirmed,  without  costs.    All  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  AifBBXCAN  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  Helen  Stonb, 
Respondent. —  Order  affirmed,  without  costs.    AH  concur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  Ambbxgan  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  ▼.  Chablbe 
HoLBROoK,  Respondent.—  Order  affirmed,  without  costs.    All  conenr. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  J.  W.  O'Hbbok, 
Respondent. —  Order  affirmed,  without  costs.    All  ooneur. 

Harrt  L.  Allen,  as  Trustee  in  Bankruptcy  of  American  Railway 
Brotherhood  Association,  Inc.,  Bankrupt,  Appellant,  v.  J.  E.  Norton, 
Respondent. —  Order  affirmed,  without  costs.    All  concur. 

Christina  H.  Worden,  as  Administratrix,  etc..  Respondent,  v.  Dibbcior- 
General  of  Railroads,  Appellant. —  Motion  for  reargument  denied. 
Motion  for  leave  to  appeal  to  Coiui;  of  Appeals  granted. 

Everett  I.  Weaver,  Appellant,  v.  Pacific  Improvement  Company  and 
Others,  Respondents.  Frank  Suluvan  Smith,  Individually  and  as  Receiver 
of  Pittsburgh,  Shawmut  and  Northern  Railroad  Company,  etc.,  Appel- 
lants, V.  Pacific  Improvement  Company  and  Others,  Respondents. —  Appeal 
in  each  case  transferred  to  the  Appellate  Division,  Second  Department,  in 
furtherance  of  justice,  to  be  there  heard  and  determined,  pursuant  to  section 
231  of  the  Code  of  Civil  Procedure.  Clark,  J.,  being  disiiualified  and  not 
sitting. 

In  the  Matter  of  Frederick  G.  Spencer,  an  Attorney  and  Counselor 
at  Law. —  Order  ent^^  designating  tlie  district  attorney  of  Cayuga  eonnty 
to  act  as  prosecuting  attxM*ney  in  the  disbarment  proceedings  herein. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Carmbiao 
Trimarchi,  Appellant. —  Judgment  of  conviction  and  order  reversed  and 
new  trial  granted,  upon  questions  of  law  only,  the  facts  having  been  examined 
and  no  error  found  therein.  Held,  that  the  defendant  was  not  given  the 
full  benefit  of  the  rule  respecting  evidence  of  good  character,  and  that  the 
exceptions  to  rulings  of  the  trial  court  in  charging  the  jury  upon  that  ques- 
tion are  well  taken.    All  concur. 

LtTLu  Sto'RB,  as  Administratrix,  etc.,  of  Fred  L.  Stotz,  Deceased, 
Resp^dent,  v.  Dirbctor-Gbnbral  of  Railroads  and  The  New  Tobk 
Central  Railroad  Company,  Appellants. —  Judgment  and  order  reversed 
and  new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event, 
unless  the  plaintiff  shall,  within  twenty  days,  stipulate  to  reduce  the  ver- 


Digitized 


by  Google 


Cases  Reported  with  Brief  Syllabi.  969 

App.  l>iv.]  Fourth  Department,  October,  1920. 

diet  to  the  sum  of  $30,000  as  of  the  date  of  the  rendition  thereof,  to  be 
apportioned  between  the  widow  and  the  dependent  children  of  the  deceased 
in  the  proportion  fixed  by  the  jury,  in  which  event  the  judgment  is  modified 
accordingly  and,  as  so  modified,  is,  together  with  the  order,  afiOrmed,  with- 
out costs  of  this  appeal  to  either  party.  Held,  that  the  verdict  is  against 
the  weight  of  the  evidence  upon  the  question  of  damages  and  is  excessive. 
All  concur. 

Albert  W.  Snyder,  Respondent,  v.  Emert  H.  Goit,  Api>enant. — 
Judgment  and  order  afitened,  with  costs.    All  concur. 

Margaret  Daiqnan,  Respondent,  v.  American  Brewing  Company, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  Held,  that  the  questions  raised  by  t&e 
defendant's  counterclaim  should  have  been  submitted  to  the  jury,  the 
question  of  the  defendant's  counterclaim  not  being  &  proper  counterclaim; 
was  not  raised  at  the  Trial  Term.    All  concur. 

Augusta  Page,  Appellant,  v.  Hollister  Real  Estat«  and  BtJiLDiNG 
Company,  Respondent. —  Judgment  of  County  Court  reversed  and  judgment 
of  Municipal  Court  affirmed,  with  costs  of  this  appeal  and  in  the  County 
Court  to  the  appellant.  Held,  that  a  question  of  fact  was  made  out  which 
the  Municipal  Court  decided  upon  sufficient  evidence.    All  concur. 

Solomon  Weinberg,  Respondent,  v.  Max  Weisberg,  Appellant. — . 
Judgment  modified  by  reducing  the  amount  of  the  recovery  to  the  sum 
of  $126.48,  being  the  amount  of  the  repairs  and  new  parts  exclusive  of  the 
axle,  and  as  so  modified  the  judgment  is  affirmed,  without  costs  of  this 
appeal,  and  without  costs  at  Special  Term,  to  either  party.  Held,  the 
trial  court  apparently  allowed  for  new  axle,  "V^ch  does  not  seem  to  be 
covered  by  written  warranty.    All  concur. 

MiHALY  Lerotic,  Respondent,  v.  John  Tos^lenovic  and  Another, 
Appellants. —  Interlocutory  judgment  affirmed,  with  costs.    All  concur. 

Curtis  G.  Hyde,  Appellant,  v.  Innocence  Heim,  Respondent. — 
Judgment  affirmed,  with  costs.     All  concur. 

James  Hosey  and  Another,  Appellants,  v.  The  Long  Island  Railroad 
Company,  Respondent. —  Judgment  affirmed,  with  costs.    All  concur. 

Emma  Doherty,  Appellant,  v.  Erie  and  Niagara  County  FAttMERs' 
Insurance  Association,  Respondent. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     AD  concur. 

LoutSE  B.  Smith,  as  Executrix,  etc.,  of  James  Lyn^,  Deceased,  Respond- 
ent, V.  Dewitt  p.  Blood,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.    All  concur.  ' 

James  Battistoni  and  Others,  Appellants,  v.  Walker  D.  Hines,  as 
Director-General  of  Railroads,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     All  concur. 

Grace  M.  Holdridge,  Respondent,  v.  Fred  Fear  &  Company, 
Appellant. —  Judgment  affirmed,  with  costs.     All  concur. 

James  Impalloria,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Judgment  and  order  aifirmed,  with  costs.    All  concur. 


Digitized  by  VjOOQIC 


:97p  Cases  Ekpobted  with  Belief  Syulabl 

Fonrth  Department,  October,  1020.  [VoL  108. 

Thb  Citt  of  Buffalo,  Bo^pondent,  v.  George  A.  Till,  Appellant. — 
Motian  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  with  ten  dollars 
Ooste,  upon  the  ground  that  the  motion  is  not  made  in  time. 

In  the  Matter  of  the  Application  of  G.  Heabert  Pardee,  AppeUant,  ▼. 
Wallace  W.  Rayfield»  as  District  Superintendent,  eto.,  and  Others, 
Respondents. —  Motion  to  amend  decision  so  as  to  show  that  the  order  was 
afi&rmed  as  a  matter  of  law  and  not  in  the  exercise  of  any  discretion,  granted. 
Motion  for  leave  .to  appeal  to  Court  of  Appeals  granted.  [See  192  App. 
Div.  5.1 

Alfred  University,  Respondent,  v.  William  G.  Frace  and  Others, 
Impleaded,  etc.,  Appellants. —  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

Frank  B.  Hodgeb  and  Others,  as  Trustees  in  Bankruptcy,  etc..  Respond- 
ents, v:  Bank  of  Philadelphia,  Appellant. —  Motion  for  leave  to  appeal 
to  Court  of  Appeals  granted. 

Bank  of  North  Collins,  Respondent,  v.  Andrew  Cocoa,  Appellant. — 
Motion  to  dismiss  appeal  granted,  unless  appellant  shall  file  and  serve 
printed  papers  on  appeal  by  November  2,  1920. 

George  Austin,  Respondent,  v.  Rochester  Folding  Box  Company, 
Appellant. —  Motion  to  dismiss  appeal  granted,  unless  appellant  shall  file 
and  serve  printed  briefs  on  appeal  and  pay  to  respondent's  attorneys  ten 
dollars  by  November  2,  1920,  and  be  ready  to  argue  the  appeal  at  the 
opening  of  the  November  term. 

Bessie  L.  Loomis,  as  Administratrix,  etc.,  of  Taylor  P.  Loomis,  Deceased, 
Respondent,  v.  The  Delaware,  Lackawanna  anj^  Western  Railroad 
QoMPANY,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  All 
concur. 

.  A]iEI^CAN  Clay  and  Cement  Corporation,  Appellant,  v.  James  W. 
Moon,  Sheriff  of  Herkimer  County,  Respondent. —  Judgment  and  order 
affirmed,  with  costs.    All  concur. 

William  S.  Bauman,  Appellant,  v»  Pauline  Wagner  and  Another, 
Respondents. —  Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  Held,  that  the  decision  of  this  court  in  this 
case,  reported  at  146  Appellate  Division,  191,  passed  upon  every  question 
presented  on  this  sippeal  and  established  the  law  of  the  case,  and  necessitates 
a  reversal  of  the  judgment  appealed  from.  Settle  order  before  Hubbs,  J., 
qn  two  days'  notice,  at  which  time  proposals  as  to  findings  to  be  reversed 
may  be  submitted.     All  concur,  Clark,  J.,  taking  no  part. 

Glen  Vauohn,  an  Infant,  by  Ouve  Vaughn,  His  Guardian  ad  Latem, 
Respondent,  v.  J.  Newton  Mills,  Appellant* —  Judgment  affirmed,  with 
costs.    All  eoncur. 

Alfred  Raths,  as  Administrator,  etc.,  of  Martha  Raths,  Deceased, 
Respondent,  v.  New  York  Central  Railroad  Company,  Api>eUant. — 
Judgment  and  order  affirmed,  with  costs.  All  concur. 
.  Allen,  R.  Le  Roy,  as  Ancillary  Administrator,  etc.,  of  Mjllard  F. 
Le  Roy,  Deceased,  Appellant,  v.  Lincoln  A.  Mink  ^d  Others,  Respond- 
ents.—  Judgments  and  order  affirmed,  with  costs.    All  concur. 
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*BlniirARDi<NoRTON»  App€llaat,-v.  Jahbs  F.  Lsart  and  Another,  Reqxxld- 
ents.—  Order  reversed,  vevdiet  of  jury  i^einstated  and  motfcm  fot  new  trial 
duued^  1<dth  oosts.  field,  'that  the  learned  tferial  eourt  erred  in  holding 
tfaiat'th6  obllimon  could  not  haiire  oeourvfki.in  the  maaoiflr  deBoribedbythe) 
plaintiff.     All  oonour. 

Albert  V.  Humbbbt,  Respondent,  v.  ANDiUfew  €iTtiTia»  Ap^ellant^— 
Judgment  and  order  xeTertod  aod  new  trial  granted,  with!  easts  to  appellant' 
U^  abide  ovent.  Held,  it  was  reversihle  eiror  for.  plaintiff's  eounsel  to  Btlite^ 
upon  the  return  Vrf  the  ;jury  into  oust  for  instruction,  and  in  answer  tm 
the  inquiry  by  the  jury,  what  would  become  of  the  horse^  '*  I  ivill  stipulate 
upon  the  record  that  this  horse  wiU  be  returned  to  the  defendant."  All 
concmr,  Clark,  J.,  not  sitting. 

The  County  op  Obwboo,  Respondent,  v.  The  State  op  New  York 
Appellant.     (Claim  No.  9173.) —  Judgment  affirmed,  with  costs    All  concur. 

Charles  J.  Clarke,  Appellant,  v.  Marcus  M.  Marks  and  Another, 
Respondents. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs.    All  concur. 

Habib  J.  Francis,  Respondent,  v.  Herman  Casler  and  Another, 
Appellants. —  Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  Held,  that  the  court  erred  in  submitting 
to  the  jury  the  question  of  whether  the  son  was  by  age  and  experience 
capable  of  operatidg  the  car  and  in  permitting  the  jury  to  predicate 
negligence  of  the  defendants  upon  allowing  him  to  operate  the  same.  All 
concur. 

James  J.  Morriset,  Respondent,  v.  Great  Eastern  Elevator  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

John  J.  Suluvan,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

ZuLENA  Parker,  Respondent,  V/  City  op  Lockport,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    AU  concur. 

Michael  M alone y.  Respondent,  v.  International  Railway  Company, 
Appellant. —  Judgment  affirmed,  with  costs.    All  concur. 

Maude  D.-  Taylor,  Respondent,  v.  New  Tork  State  Railways, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.     All  oonour. 

Caroline  Wilks,  as  Administratrix,  etc.,  of  Joseph  Wtlks,  Deceased, 
Respondent,  v.  New  York  Telephone  Company,  Appellant,  Impleaded 
with  Another. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs.    All  concur. 

Eugene  Hake,  Appellant,  v.  The  Kelley  Island  Lime  and  Transport 
Company,  Respondent. —  Judgment  affirmed,  with  costs.    All  concur. 

WiLLETT  O.  Woodworth,  Respondent,  v.  Rice  Brothers  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

Adeua  Barringer,  as  Executrix,  etc.,  of  Henry  F.  Barringer,  Deceased, 
and  Another,  Respondents,  v.  Morris  Kenin,  Appellant. —  Judgment  and 
order  afiSrmed,  with  costs.    All  concur. 

Wai/ter  Olsen,  Respondent,  v.  John  Oughterson,  Jr.,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    All  concur. 
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Fourth  Department,  Ootaber,  It^O.    [VoL  198,  App.  Div.] 

HABurr  fiBooitWAY,  AppaUant,  y.  Ghabuds  Fklub  and  Anotfair, 
RespondentB. —  Motion  granted  and  appeal  disBouBed. 

Thomas  Gbowlxt,  Appeilant,  v.  HABfBBUD  Cbtbval  Spbino  Bbbwiko 
CoicPANT,  Respondent. —  Motion  for  leave  to  appeal  to  Court  of  Appeak 
denied,  with  ten  dollars  costs. 

Mab  Sblden  DrwsL,  Appellant,  ▼.  MBTBOPouTAit  Livb  Imbubarcb 
Company,  ReBpondent.—  Motion  to  dismiss  appeal  granted  unless  appellant 
shall  file  and  serve  printed  papers  and  pay  to  respondent's  attorney  ten 
dollars  within  twenty  days  and  be  ready  for  argument  at  the  opening  of 
the  November  term. 
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▲BATUiSNT  AND  RSTITAL. 

See    BXBCUTORS  and  ADinNTSTBATORS,  3. 

ACCIDENT  IN8UKANCK. 

See  Insurancx,  1. 

ACCOUNTINa. 

See  Corporations,  5;   Debtor  and  Creditor,  1. 

AGCUMUIiATIONS. 

See  Trusts,  1,  3. 

ADMISSIONS. 

See  EviDENCB,  7. 

AiyVBBSE  POSSKS8XON. 

Possession  by  railroad  corporation  for  more  than  twenty  years  under 
deed  from  life  tenant  purporting  to  erant  the  fee  is  not  bar  to  eject- 
ment—  silence  of  remainderman  till  his  rights  in  premises  became 
fixed  does  not  estop  him  from  proceeding  in  ejectment  to  recover  property 
transf^red  by  lif^  tenant.  Lw^ngaton  v.  New  York,  Ontarto  A  Western 
B,  Co.,  523. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

Naturalization  —  five  years'  residence  necessary  for  naturalization 
cannot  be  oomputed  trcan  sea  service  on  foreig[n  veMels  even  though 
the  applicant's  wife  and  ohildr^i  reside  in  this  country.  Matter  of 
MacKinnon,  893. 

AMENDMENT. 

See  Pleadinqs,  7. 

ANNUITIES. 

An  annuity  is  a  stated  sum  per  annum,  payable  annually  unless 
otherwise  directed.     Matter  of  Kohler,  S. 

ANSWER. 

See  Plbadinob,  4-11. 

APPEAL. 

See,  alao,  Crimes,  9;  Workhsn'b  CoiiPENSATiON  Law,  53^55. 

In  General. 

1.  Power  of  justice  of  Appellate  Division  out  of  court  to  grant  order 
staying  on  terms  execution  of  judgment  pending  appeal  to  Appellate 
Division.     Gershel  v.  Hiehson,  Inc.,  934. 

2.  When  AppeUate  Division  wiH  not  interfere  with  decision  of  Public 
Service  Commission.  People  ex  rel.  New  York  Central  R.  R.  Co.  v. 
PubHc  Service  Comm.,  322. 

Judgments  and  Orders  Appealable. 

3.  Order  of  County  Court  sustaining  demurrer  to  defense  tried  as 
contested  motion  is  appealable.     Betor  v.  City  of  Albany,  349, 

4.  An  order  denying  a  motion  for  rearg[ument  is  not  appealable  to 
the  Appellate  Division.     Matter  of  Underhill,  957. 

Raising  Question  Below. 

5.  Error  in  charge  not  available  on  appeal  where  no  exception  was 
taken  thereto  at  the  triaL     Vadney  v.   United  Traction  Co.,  329. 

6.  Erroneous  admission  without  objection  of  oral  testimony  tending 
to  vary  the  terms  of  a  written  contraet  cannot  be  raised  for  the  first 
time  on  appeal.     Blooin  v.  Bloom  Co,,  Inc.,  788. 
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Hearing  and  Determination. 

7.  Appellate  court  mAy  doa^  ilifdreitoes  from  eetabliahed  faots. 
Gray  v.  Bruckheimer,  231. 

8.  Judgment  against  defendant  not  to  be  reversed  where  charge, 
though  erroneous,  is  more  favorable  to  defendant  than  that  to  whieh 
he  was  entitled.     Vadney  v.   United  Traction  Co.,  329. 

9.  Plenary  power  of  Appellate  Divisien  to  gnnt  new  trial  beeause 
fair  trial  not  had,  though  no  exception  taken  raising  questions  of  law. 
New  York  Consolidated  Raalroad  Co.  v.  Massachusetts  Bonding  &  Ins. 
Co.,  438. 

10.  Immaterial  error  in  admission  of  evidence  disregarded  under 
section  1317  of  Code  of  Civil  Procedure.  Washbtum  v.  ViUage  of 
SchuylerviUef  591. 

Judgments. 

11.  Defendant  cannot  require  plaintiff  to  enter  iudgment  upon 
reversal  by  Appellate  Division  of  an  order  granting  a  motion  by  the 
defendant  for  judgment  on  the  pleadings  after  demurrer  to  tba  complaint. 
Bryant  v.  Shaw,  457. 

12.  Unanimous  judgment  of  Appellate  Division  is  not  rendered 
where  justice  is  reported  as  not  yoting " —  leave  to  appeal 
from  judgment  of  affirmance  by  Appellate  Division  granted  wnere 
there  is  no  actual  dissent  but  one  justice  does  not  vote.  Zinke  v. 
Hipkins,  498. 

Costs. 

13.  Defendant  not  entitled  to  costs  of  appeal  under  Code  of  Civil 
Procedure,  section  3239,  where  verdict  against  defendant  reinstated 
by  Appellate  Division  and  judgment  for  pkuntiff  ordered,  with  costs  — 
order  of  Appellate  Division  awarding  costs  and  disbursements  of  appeal 
to  appellant  is  binding  on  clerk  on  taxation  of  costs.  Bothmann  v. 
Thompson  Brothers,  Inc.,  694. 

ARBITRATION* 

Agreement  to  arbitrate  made  before  Arbitration  Law  went  into  effect 
is  revocable  at  will  of  either  party  without  incurring  any  hability^  save 
as  right  is  limited  by  sections  2383-2385  of  Coda  of  Civil  Proeedure  — 
Arbitration  Law  not  retroactive  —  agreement  to  arbitrate  differences 
arising  through  contract  of  sale  construed.     Matter  of  Berfcovilz,  423. 

ASSAULT. 

See  Crimes,  3. 

ASSESSMENT. 

See  Special  and  Local  Assessmbntb. 

ATTACHMENT. 
When  Warrant  Granted. 

1.  Remedy  of  attaching  creditor  where  transfer  ot  title  from  debtor 
to  third  person  was  fraudulent  — ^  iajunotion  pendente  Hie.  Goldstein  v. 
Socie'.a  Veneziana,  etc.,  168. 

2.  No  intent  to  remove  property  from  State  to  defraud  creditors 
is  shown  by  proof  of  a  departure  of  defendant  for  foreign  travel  where 
it  appears  that  substantially  all  his  property  is  in  local  banks  —  failure  to 
designate  person  to  receive  service  of  process  not  ground  for  attachment. 
O'Rourke  v.  Rankin,  404. 

3.  Proof  that  plaintiff  must  make  in  reference  to  his  right  to  damages 
and  amount  thereof  before  attachment  should  iss^e  where  it  is  sought 
in  action  on  unliquidated  claim.     Prentiss  v.  Greene,  672. 

4.  Foreign  corporation  —  proi)erty  of  foreign  corporation  dok^g  busi- 
ness in  this  State  is  liable  to  attachment.     Prentiss  v.  Greene,  67z. 

Vacating  Warrant. 

5.  Warrant  against  foreign  corporation  w'll  be  vacated  where  plaintiff 
entitled  to  nominal  damages  only.     Prentiss  ▼.  Greene,  672« 

ATTOENEY  AND  CUENT. 

Disbarment. 

L  Conviction  of  the  crime  of  criminally  reoeiviag  stolen  property. 

Matter  of  Storey,  91. 


Digitized  by  VjOOQIC 


INDEX.  07^ 

▲TTOBNKY  AND  CLIENT  — Con^ntMid.  -' 

2.  Conviction  of  the  erime  of  conspiracy  under  section  37  oi  the 
Federal  CriminiU  Code.     Mailer  of  Hodgskin,  217. 

3.  Conversion  of  client's  monev  and  giving  false  testimony  upon 
hearing.     Matter  of  Smylhwick,  459. 

4.  Conversion  of  moneys  of  client,  fraud  and  deceit,  and  giving  false 
testimony  —  restitution  to  client  of  moneys  converted  is  not  a  ddense. 
MaUer  of  Steinberg,  502. 

5.  Technical  perjury  not  necessary  to  sustain  charge  of  giving  false 
testimon:^  or  that  while  giving  such  testimony  attorney  was  acting  in 
his  capacity  as  an  attorney  —  giving  false  testimony  at'  court  martial 
to  shield  another  person  charged  with  a  crime.  Mailer  of  Popper, 
505. 

Suspension. 

6.  Restitution  to  client,  after  the  institution  of  disciplinary  pro- 
ceedings, of  moneys  converted  does  not  wipe  out  or  condone  conversioik 
MaUer  of  MacWUHame,  499. 

BANKRXTPTCT. 

1.  Fraudulent  transfers  —  when  conveyance  by  husband  to  wile  of 
land  bought  on  joint  credit  does  not  amount  to  fraudulent  transfer. 
Gray  v.  Breckheimer,  231. 

2.  Aotion  by  trustee  in  bankruptey  to  recover  ftinds  wrongfully 
chaiged  against  baoknipt  corpolratM>n  —  denial  upon  information  and 
belief  insufficient  to  raise  issue.     Edwards  v.  MacArtney,  334. 

BILL  OF  PABTICULABS. 

See  Libel,  1. 

BILLS  AND  NOTSS*  . 

See,  alsOf  Corporations,  2. 

Negotiation. 

1.  When  buyer  has  adequate  remedy  at  law  and  cannot  enjoin  negotia- 
tion and  payment  of  drafts  upon  letttrof  mvdilrpven  tasewumpajnod^ 
for  goods  puirohased.    Frey  &  Son^  Jnc^»  y<  Sherburne  Co.^  849. 

Notice  of  Dishonor. 

2.  Proof  of  protest  —  copies  of  certificate  of  protest  and  of  due  seryjce^ 
certified  by  tne  Acting  Comptroller  of  the  Currency  of  the  United 
States  to  be  true  copies  of  the  original  certificates  of  i>rotest  are  admis- 
sible and  become  presumptive  evidence  of  facts  certified  by  virtue  of 
section  923  of  Code  of  Civil  Procedure,  but  the  d^i^^^At  nay  4)91^ 
tradict  said  presumption.    Laihfikm  v.  Sheff,  576. 

BILLS   OF  LADING. 

Negotiation  — when  injunction  will  be  granted  in  aHaioJvLmeB^  aotieit 
restraming  negotiation  of  bills  of  lading.  Goldstein  v.  SocieLa  VenezU 
ana,  etc,,  168. 

BONDS. 

Trustee  —  adult  beneficiaries  may  waive  requirement  of  section 
2839  of  Code  of  Civil  Procedure  that  testamentary  trustee  give  bond. 
MvMigan  v.  Bond  A  Mortgage  Guarantee  Co.,  741.  • 

BOOKS  AND  PAPERS. 

See  Corporations,  7. 

BURYINO  GROUND. 

See  Cemeteries. 

CANALS. 

Contract  with  State  for  construction  of  bridged-t3rpe  dam  for  barge 
caiial  purposes  construed  —  contractor  deni^  extra  compensation 
where  he  fails  or  neglects  to  make  proper  tests  and  investigations  as: 
to  amount  of  work  necessary  to  fulnll  contract  but  relies  on  estimate 
made  by  State  —  extra  compensation  denied  where  no  official  action 
.  taken  by  Canal  Board  with  veCerenoe  to  a  change.  Foundation  Co,  v. 
StaU  of  New  York,  513. 
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CANCELLATION  OF  IN8TBUMXNT8* 

See  Contracts,  1. 

CABBIEB8. 

1.  Action  for  breach  of  contract  to  transport  goods  to  foreim  eoutry 
and  to  recover  moneys  paid  to  defendant  to  be  paid  over  by  him  to 
representatives  of  steamer  —  lien  of  defendant  on  money  paid  by  shipper 
for  transportation.     GreenhiU  v.  Delano^  No.  f,  847. 

2.  Agreement  that  carrier's  charges  on  shipment  to  foreign  country 
shall  be  deemed  fully  earned  at  any  stage  before  loading  is  valid  — 
motion  to  make  more  definite  and  certain  is  remedy  where  answer  in 
action  for  failure  to  transport  to  point  of  destination  alleges  that 
carrier  had  right  to  unload  goods  short  of  destination  under  terms 
of  bill  of  lading,  but  which  does  not  point  out  clause  giving  him  that 
right.     Gre^kUl  v.  Delano,  No.  t,  842. 

0BMKTBBIB8. 

Body  cannot  be  removed  from  cemetery  maintained  by  religions 
corporation  without  consent  of  said  corporation  —  Memb^ship  Ck>r- 
I>orations  Law,  section  71,  does  not  apply  —  enforcement  of  rights  of 
family  of  deceased  not  prejudiced.     Matter  of  Bleislift,  477. 

CKBTIOBABI. 

Review  of  assessment  of  special  franehises  of  railroad  at  crossingB. 
People  ex  rel.  Long  Idand  R,  R.  Co.  v.  State  Board  of  Tax  Comrs.,  297. 

CHABGK. 

See  Trial,  5.  6. 

CHILD. 

See  Guardian  and  Ward;  Husband  and  Wipe,  4;  Wills,  6. 

CITY. 

See  Municipal  Corporations. 

CODB  OF  CIVIL  PBOCEDUBB. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxvii.] 

CODE   OF  CBIMINAL  PBOCKDXTBX. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxviii.] 

CODE  OF  0BDINANCB8. 

[For  table  containing  all  sections  of  Code  of  Ordinances  of  City  of  New 
York  cited  and  construed  in  this  volume,  see  ante,  p.  xe.) 

CODB   OF  PBOCIDTTBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxvi.] 

COMMEBCIAL  PAPKB. 

See  Bills  and  Notes. 

CONDEMNATION. 

See  Eminent  Domain. 

C0N80UDATED  LAWS. 

[For  table  containing  all  chapters  and  sections  cited  and  coiistrtted 
in  this  volume,  see  ante,  p.  Ixxvui.] 

CONSOLIDATION  ACT. 

[For  table  containing  all  sect  ons  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxix.] 

CONSTITUTIONAL  LAW. 

1.  Statute  should  not  be  declared  unconstitutional  except  on  clear  case 
necessitating  such  decision.     Blek  v.  Davis,  215. 

2.  Penal  Law,  section  270,  forbidding  soliciting  employment  for 
lawyers  is  valid.     People  v.  Meola,  487. 
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COHSTITUTIONAL  LAW  —  Continued. 

3.  Qivini:  consent  to  ndlroad  to  cross  streets  as  exercise  of  police 
power  —  aoeepted  ordinance  grving  suoh  consent  and  fixing  fares  as 
contract  within  Federal  Constitution.  People  ex  rel.  New  York, 
Weaickesier  &  Boston  RaUtvay  Co,  v.  PvUic  Service  Commission,  445. 

4.  Authority  of  Le^slature  under  taxing  powers  —  Laws  of  1917, 
ohai)ter  646,  establishing  a  tax  district  and  prescribing  a  method  of 
levying  a  tax  to  meet  the  cost  of  the  construction  and  maintenance  of 
a  sewer  is  constitutional.     Valley  Farms  Co.  v.  City  of  Yonkers,  433. 

5.  Power  of  Legislature  to  alter  or  suspend  charter  —  delegation  of 
suoh  power  to  munroipal  corporaticHis.  New  York  Central  R.  R.  Co. 
V.  Middie^ert  Gas  <Sb  Electric  Lijfhi  Co.,  273. 

6.  Mumcipal  ordinance  relating  to  coUeotion  of  garbage  held  valid. 
Eddy  V.  CUy  of  Buffalo,  246. 

7.  When  defendant  not  placed  in  jeopardy  a  second  time.  I^pU 
V.  Brinkman,  601. 

8.  Limit  of  federal  power  over  intrastate  raiboad  discussed.  Public 
Service  Commission  v.  New  York  Central  R,  R,  Co.,  615. 

(For  tables  of  the  sections  of  the  United  States  and  New  York  Con- 
Btttutionscited  and  construed  in  this  volume,  see  ante,  pp.  Ixxvi  and  Ixxvii.] 

CONSTRUCTION. 

See  iNSuaANca,  6;  Sauib,  1-5;  Thusto.  3;  WiLia,  3-7. 

CONTRACTS. 

See,  also,  Convbbsion;  Pleadings,  1,  3;  Sales;  Vendor  and  Pur- 
chaser. 

1.  Acceptance  of  return  of  payment  on  ccmtract  constitutes  consent 
'  to  cancellation.     Ayers  v.  Houston,  145. 

2.  When  fixed  sum  to  be  paid  for  non-performance  of  contract  for 
exchange  of  real  estate  is  penalty  and  not  liquidated  damages.  Ayers  v. 
H^tusion,  145. 

CONTRIBUTION, 

See  Joint  Debtors. 

CONTRIBUTORY  NIOUOCNCN. 

See  Motor  Vehicles,  2;  Strmst  Railways,  6. 

CONVXNIKNCE   AND  NBCKSSITY. 

See  Railroads,  3. 

CONVERSION. 

Complaint  alleging  breach  of  oontrsMst  to  resell  and  also  conversion 
by  defendant  does  not  state  cause  of  action  ex  delicto.  Parodies- 
Carroll  Co.,  Inc.,  V.  Lyman,  766. 

CORPORATIONS. 

See,  also,  Religious  Corporations. 
Capital  Stock. 

1.  Transfer  of  stock  upon  books  may  be  compelled  though  assignor 
of  stock  did  not  pay  stamp  tax  on  executory  agreement  to  transfer; 
the  statute  is  satisfied  if  tax  be  paid  when  transfer  is  acoomplidbed  — 
allegation  that  tax  imposed  on  said  agreement  has  not  been  paid  "  as 
required  by  said  laws     states  conclusion.    Smuty  v.  Pure  Ice  Co.,  479. 

Officers  and  Directors. 

2.  When  corpcx'ation  which  recMves  and  retains  proceeds  of  fraudu- 
lent transactiona  by  its  officers  becomes  liable  for  fraud,  irrespective  of 
knowledge  thereof  —  when  corporation  is  chargeable  with  knowledge 
of  fraud  of  its  officer  in  negotiating  checks  of  other  corporation  to 
liquidate  his  personal  debt.  Rockey  River  Development  Co.  v.  German 
American  Brewing  Co,,  197. 

3.  Receiver  wiQ  not  be  appointed  in  action  by  minocity  stock- 
holder to  restrain  directors  from  disposing  of  assets  except  on  clear, 
proof  that   directors  are  acting  fraudulently  —  affidavits  msafficient.' 

Nobis  V.  Nobis,  218. 

App.  Div.—  Vol.  CXCIIL       62 
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4.  A^jwment  of  ehief  siookholdier  and  director  to  i>ay  bonus  to 
employee  not  binding  upon  corporation  in  alraenoe  of  «orpor«te  action. 
Mdlrath  v.  WaLerbury  &  Sons  Co.,  4»1. 

5.  Adequate  remedy  at  law  is  not  a  defense  to  suit  against  <^eers  of 
corporation  under  section  91-«  of  General  Corponktion  Law  to  compel 
accounting  —  matters  wholly  unrelated  to  cause  of  action  cannot  be 
pleaded  as  counterclaim  —  laches  in  maldng  motion  for  leaTs  to  plead 
counterclaim.     WooUon  Spies  Co.  v.  ColwMa  Tnui  Co.,  661. 

6.  Allegations  in  a  complaint  in  a  derivative  action  brought  by  a  stock- 
holder against  directors  of  corporation  to  compel  accounting  for  alleged 
illegal  acts,  as  to  demand  upon  corporaticm  to  bring  aetaon  should  not 
be  stricken  out.    Mochoan  v.  MoU  Iron  Works,  Nos.  i,  4-^,  9,  698. 

7.  Examination  of  books  of  corporation  by  stockholder  and  director 
of  corporation  —  relator  has  right  to  aesistance  of  expert  account- 
ant —  provision  may  be  inserted  in  writ  that  busmess  riinil  shall  not  be 
permitted  to  be  present  at  ezaminatioii.  PsopU  ex  rel.  Folsti  v.  PoUti, 
Coda  &  Rebecchi,  Inc.,  738. 

POWBBS. 

8«  Permission  properiy  granted  to  railroad  oorporation  to  purchase 
stock  of  another  railroad  corporation  where  under  a  certificate  of  con- 
venience and  necessity,  previously  granted,  said  other  railroad  corpora- 
tion has  the  right  to  construct  and  operate  its  railroad  under  the  pro- 
visions of  the  Railroad  Law.  Peopls  ex  reL.  New  York  Central  R.  R,  <7o. 
V.  Public  Servics  Comm.,  Second  Diet.,  322. 

Charter. 

9.  Power  of  Legislature  to  alter  or  suspend  charter  —  delegation  of 
such  power  to  municipal  corporations.  New  York  Central  R.  IL  Co. 
V.  Middlepori  Gas  di  Electric  Light  Co.,  273. 

DiSBOLXTTION. 

10.  Petition  for  voluntary  dissolution  which  alleges  that  all  directors 
and  stockholders  desire  dissolution  will  be  dismissed  where  qua  stock* 
holder  is  opposed  thereto.     Matter  of  Cowles  Realty  Co.,  874. 

Foreign  Corporationb. 

11.  Property  of  foreign  corporation  doi^  business  in  thiB  State  is 
liable  to  attachment.     Prentiss  v.  Oreene,  672. 

COSTS. 

Right  to. 

1.  Costs  denied  on  order  overruling  demurrer  to  complaint  where 
decisions  were  inharmonious  at  time  issue  raised.  Sommer  v.  EhrgoU, 
663. 

Appeal. 

2.  Defendant  not  entitled  to  costs  of  appeal  under  Code  of  Civ  1 
Procedure,  section  3239,  where  verdict  aeainst  defendant  reinstated  by 
Appellate  Division  and  judgment  for  piaintifF  ordered,  with  costs  — 
order  of  Appellate  Division  awarding  costs  and  disbursements  of  appeal 
to  appeUant  is  binding  on  olerk  on.  ti^uktion  of  costs.  Rothmdnn  v. 
Thompson  Brothers,  Inc.,  694. 

COtTNTXECLAIM. 

See  Corporations,  5;  Husbanp  and  Wipe,  3;  Pleadings.  14. 

COURT   OF  APPKALS. 

Leave  to  appeal  from  judgment  of  aMrmanoe  b^  Appellate  Division 
granted  where  thers  is  iio  actuid  dissent,  but  one  justice  does  not  vote. 
Zinhe  v.  Hipkins,  408. 

COURT   OF  CLAIMS. 

When  court  has  jurisdiction  without  refiling  claim  after  passage  of 
enabling  act.    Cooper^netl  Co*  v.  Stale  of  New  York,  ld2. 

CBIMKS. 

Statutes. 

1.  Penal  Law,  section  270,  forbidding  soliciting  employment  f 
lawyers  is  valid.     People  v.  Meola,  487. 
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2.  An  eleotioa  iaspeoftor  ohars^d  with  falae  oanvass  ehoold  be  di»- 
Qharged  on  the  ground  of  former  acquittal  where  the  prior  acquittal  was 
ilot  questioned  on  motion  for  the  discharoe,  though  defendant  s  attorney 
did  not  offer  in  evidence  record  of  verdiot  on  former  trial.  Peojde  v. 
Brinkmanf  691. 

Parti  ciTLAR  Crimes. 

3.  Assault,  third  degree  —  fi^iilt  of  conductor  ejecting  passenger  from 
Bforeet  car  for  refusal  to  pay  aaditionai  fare  depends  on  whether  railroad 
company  had  the  right  to  demand  the  additional  fare  —  order  of  Public 
Semoe  Commission  denjring  right  to  charge  additional  fare-  is  subject 
to  collateral  attack.     People  v.  Monarch,  707. 

4.  "  Business/'  as  used  in  Penal  Law,  section  270,  making  it  a  ini»- 
demeanor  '*  to  make  it  a  business  to  solicit  employzBent  for  a  lawyer/* 

.  etc.,  defined — proof  justifying  conviction  for  violation  of  said  section. 
People  V.  Meola,  487. 

5.  Election  Law  —  false  canvass  by  election  inspector  —  error  to 
refuse  to  allow  jury  to  consider  whether  defendant's  net  wa9  doie 
intentionally  or  willfully.     People  v.  Brinkmant  091.   ,  . 

6.  Labor  Law»  section  104,  forbidding  manufacture  of  wearing  apparel 
in  tenement  houses  or  apartments  used  for  living  purposes  —  babies' 
bibs  are  wearing  apparel  —  "  factory  *'  defined  —  constitutionality  of 
said  section  upheld.     People  v.  Raport,  135. 

7.  Murder  in  second  degree  —  evidence  insufficient  to  establish 
beyond  reasonable  doubt  that  decedent  met. his  death  at  hands  of 
defendant  rather  than  by  suicide.     People  v.  iiurvhy,  177. 

8.  Riot  —  degrees  of  and  punishment  for  —  evidence  justifying  con- 
viction of  riot  in  an  attack  upon  strike-breakers  —  crime  of  riot  cannot  be 
justified  —  conviction  will  not  be  reversed  because  pending  trial  two 
persons  jointly  indicted  with  defendant  pleaded  guilty  to  ''  unlawfiil 
assembling/'  where  plea  waa  aooepted  in  aba^oe  of  jury.  People  v. 
Broum,  2(3. 

Indictmbnt. 

9.  S^ial  Term  of  the  Supreme  Court  in  the  First  Judicial  District 
has  jurisdiction  to  entertain  a  motion  to  set  aside  an  indictment  foimd 
at  an  Extraordinary  Trial  'Term,  and  as  the  entertaining  of  the  motion 
is  within  the  discretion  of  the  justice  presiding,  the  Apx>ellate  Division 
will  not  interfere  with  his  discretion  by  appeal  or  otherwise.  .  People 
ex  rd.  Newton  v.  Special  Term,  Part  1,  463. 

10.  Objection  that  more  than  one  crime  charged  in  iadietraemt  «an 
>  be  taiken  by  demomr  only -->•  order  allowing  or  disallowing  demurrer 

which  doei  not  show  date  of  entry  in  nunutea  is  iiuuMcienA  to  sustain 
l^e  denrarrer -^  soUdiing  eBi|)ioyinent  for  la;«yerB*^what  constitutes 
'*  busiBete  "  within  meaning  of  oeotion  270  of  Penal  Law  -^  joinder  of 
several  misdemeanors  in  iiKiiotment  does  fiot  jdonand  reversal  where 
the  eentence  imposed  is  siiigle  and  approiMiate  to  axiy  of  the  counts. 
People  V.  MmAa^  487. 

Trial. 

11.  When  fair  and  impartial  trial  not  denied  because  ol  .biae  of  kfifX 
justice  —  when  defendant  not  prejudiced  by  publication  in  newspaper 
<rf  charge  to  grand  jury.     People  v.  Broum,  203. 

12.  It  is  error  to  refuse  a  request  by  the  defendant  to  oltsni».4l^t 
evidence  of  good  character  mny,  of  itself.  <xre$kte  a  reasonable  doubt 
when  without  it  none  would  exist,  and  in  refusing  to  charge  that  the 
jury  might  in  tiie  exereise  of  sound  judgment  give  the  derendant^it^e 
benefit  of  good  character  no  matter  how  conclusive  the  other  testimony 
ini^t  appear  to  be,  and  also  in  refusing  to  charge  that  tbedistrict  attorney 
had  the  right  to  produce  witnesses  to  show  the  bad  character  oi  the 
defendant  after  witnesses  aa  to  his  good  ohaiactnc  had  given  their 
testimony.     People  v.  Billick,  914. 

Vbrdict- 

13.  It  is  error  for  the  court  to  change  verdict  of  jury  on  a  prosecution 
for  false  canvass  by  election  inspector,  from  conviction  of.  felony  under 
section  766  of  Penal  Xaw  to  conviction  on  second  count  of  ituui^tment 
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charging  misdemeanor  under  section  751  of  Penal  Law  as  to  whieh  no 
verdict  was  rendered.     People  v.  Brinkmanf  691. 

[For  tables  containing;  all  sections  of  .the  United  States  aad  State 
Criminal  Codes  and  of  me  Penal  Law  cited  and  construed  in  this  volume, 
see  ante,  pp.  bocvi  and  Ixxxviii.J 

CUSTOMS  AND   USAQES. 

iNBtTRANCB. 

1.  Admissibility  of  evidenoe  as  to  customs  aad  usa^fes  ol  trade 
concerning:  marine  insurance  on  goods  purchased  at  Newfoundland 
"  c.  i.  f."  for  delivery  by  boat  to  New  York  city.  Smith  Co.,  Ltd.,  v. 
MosccJUades,  126. 

Sales. 

2.  Admissibility  of  evidenoe  as  to  customs  and  usages  oonceming 
transatlantic  shipment  where  the  case  involves  coastwise  shipment  only. 
Smith  Co.,  Ltd.,  v.  Moscahlades,  126. 

DAMAQSS. 

Liquidated  Dahaobs. 

1.  When  fixed  sum  to  be  paid  for  non-performance  of  contract  for 
exchange  of  real  estate  is  penalty  and  not  liquidated  damages.  Ayera 
V.  Houeton,  145. 

Excessive  Damages. 

2.  Verdict  for  $1,600  excessive  for  injuries  received  by  plaintiff  who 
fell  about  four  feet,  from  his  wagon  to  the  street,  and  received  injuries 
to  left  wrist  and  left  shoulder,  where  the  proof,  largely  subjective, 
was  unsupported  by  medical  testimony  and  aid  not  establish  that  the 
injuries  were  permanent.     Holzappel  v.  Independent  Provision  Co.,  d57. 

DAMS. 

See  Canals;  Waters  and  WATBRConaaBB. 

DSBTOB  AND   CBBDITOB. 

AOCOUNTINQ. 

1.  Suit  to  compel  assignee  of  judgment  debtor  to  account  and  to  set 
aside  release  given  by  aoministratrix  of  judgment  debtor  —  administra- 
trix is  not  necessary  party  plaintiff  but  a  proper  party  defendant  — 
complaint  states  single  cause  of  action  —  complaint  stating  good  cause 
of  action.     Morrison  v.  Sheinbaum,  712. 

Garnishmbnt. 

2.  The  burden  is  on  creditor  of  establishine  tibat  employer  owes 
judgment  debtor  earnings  to  the  amount  iji  twelve  dollars  or  more  per 
week  —  enforcement  against  earnings  of  judgment  debtor  who  has  no 
definite  express  contract  with  employer  but  who  is  entitled  to  reasonable 
value  of  services  rendered  —  action  to  enforce  execution  is  not  equi- 
table —  necessity  for  showing  that  debtor  earned  stated  sum  in  order  to 
enable  court  to  compute  ten  per  cent  thereof  —  right  to  fix  time  for  pay- 
ment at  end  of  x>eriods  of  six  months.     Wood  v.  Dock  A  Mill  Co.,  236. 

DBCBDBNT'S  B8TATB. 

See  Executors  and  Administrators;  Trtjsts;  Wills. 

DBFBNnS. 

See  Crimes,  2;  Pleadinob,  8-11. 

PBPINITI0N8. 

1.  "  Annuity."    Gershel  v.  Hickson,  Inc.,  034. 

2.  **  Business,*'  as  used  in  Penal  Law,  section  270.  People  v.  Meala^ 
487. 

3.  "  Foreign  factor.''  QHchsrisi  Transportation  Co.  v.  Worthington  A 
SiU,250. 

4.  "  Issue."     Matter  of  Farmers*  Loan  A  Trust  Co.,  80. 

5.  "  Next  heirs."      United  States  Trust  Co.  v.  Taylor,  153. 

6.  "  I^mium  and  annuity."     People  ex  re2«  Metropolitan  Life  /n«. 


Co^Y.  Knapp,  413. 

sted  legacy.        jncuier  oj  uerunu   union  irusi  %jo.,/ievA.         t 

/Google 


7.  "  Vested  legacy."     Mailer  of  Central  Union  Trust  Co.,^iSXi^ 

Digitized  by  ' 


INDEX.  981 

DBMU&BEB. 

See  Plbadinob,  12,  13. 

i)Bpnn>KHcY. 

See  Wobkhsn's  Compensation  Law,  39-42. 

BlPOSmpNS. 

See,  dUo,  Sukbogatss'  Coubts. 

1.  DefaadanioKaininedbefoM  trial  is  privUeeed  from  aBswerincr  ques- 
tions tending  to  incriminate  himself  under  statute  of  this  State,  but  is 
not  privileged  from  answering  questions  which  might  lead  to  prosecution 
under  Federal  Anti-Trust  Law  or  statutes  of  other  States.  WooUon 
Spice  Co,  V.  Columbia  Trust  Co.,  346. 

2.  Scope  of  examination  of  defendants  before  trial  in  action  loi;  breach 
of  contract  of  employment  where  plaintiff  alleges  that  he  was  entitled 
to  commissions  on  certain  spNecifled  sales.     ShtUman  v.  Friedman,  736. 

3.  7he  plaintiff  in  an  examination  of  defendant  before  trial  is  entitled 
to  examine  as  to  all  matters  in  which  he  has  the  affirmative  though  proof 
of  the  allegations  would  convict  the  defendant  of  the  crime  of  larceny. 
Paradies-CarroU  Co.,  Inc.,  v.  Lyman,  766. 

4.  The  other  circumstances  mentioned  in  subdivision  5  of  section  872 
of  the  Code  of  Qivil  Procedure  concerning  examination  before  trial 

.  mean  such  circumstances  as  will  make  the  presence  and  evidienoe  of  the 
witness  at  the  trial  doubtful  or  uncertain,  and  relate  to  his  personal 
condition  and  purposes  as  bearing  upon  the  probability  of  his  future 
attendance.     Brannon  v.  0*Mara,  892. 

D1VI8B. 

See  Wills,  7. 

0ISBABMXNT  OF  ATTORNBY. 

See  ATTOBMirr  and  Clibnt,  1-6. 

DISEASBS. 

See  Wobkmbn's  Compensation  Law. 

DISMISSAL  AND  DISCONTINUANCB. 

See,  aUOf  Tbials,  4. 
Delay  of  seventeen  years  in  bringing  action  to  trinl,  with  a  Ire  pendens 
on  file  against  defendant's  pn^ierty,  is  uneonscionaUe  and  ib  not  excused 
by  general  allegations  in  the  answering  affidavit  and  the  case  should  be 
dismissed.     Morgan  v.  Squaiz,  953. 

DITOBCE. 

See  Husband  and  Wife,  1,  2. 

DOMBSTIC   BBLATIONS. 

See  Husband  and  Wife. 

BASEMENTS. 

See  Keal  Pbopbbtt,  1;  Watebb  and  Watbbooubses 

BJBCTMBNT. 

Right  to  Maintain. 

1.  Ejectment  affords  an  adequate  relaedy  for  the  removal  of  a  third 
person  from  the  premises  where  such  third  person  does  not  hold  an 
assignment  of  the  lease  and  the  premises  have  not  been  sublet  to  him 
in  violation  of  the  covenant.  Twenty-fifth  Street  Realty  Co,  v.  Wachtel, 
76. 

2.  An  sMstion  in  ejectment  cannot  be  maintained  except  agednst  a 
person  in  actual  possession  or  claiming  itle  to  the  property  or  an  inter- 

r  eat'  therein  —  evidence  not  sbowang  %hst  deflendaat  ever  had  physical 
possession  of  property  in  qaestion.    RaffaeH  t.  Pomeroy^  968. 

Defense. 

3.  Adverse  possession  bv  railroad  corporation  for  more  than  twenty 
years  under  deed  from  Iffe  tenant  purporting  to  pant  the  fee  4s  not 
bar  to  ejectment  — ^  silence  of  remainderman  tiH  his  rights  in  premises 
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became  fixed  does  not  estop  him  from  proceeding  in  ejeetment  to  recover 
property  transferred  by  Uie  tenant.  Livingston  v.  New  York,  Qniario 
&  Western  R,  Co.,  523. 

ELECTION   OF  REMEDIES. 

Workmen's  Compensation  Law  —  hotel  waitress  injured  by  over- 
turning of  hotel  bus  in  which  she  was  riding  during  time  off  not  oom- 
pelled  to  seek  compensation  under  Workmen's  Compensation  Law. 
Roth  V.  Adirondack  Co.,  303. 

ELECTIONS. 

See  Crimes,  2,  5,  13. 

ELEVATORS. 

Negligence  —  suit  by  employee  of  subcontractor  who  fell  down 
unguarded  elevator  shaft  to  recover  from  eeneral  contractor  —  wiien 
Labor  Law  providing  for  barrier  to  guard  open  elevator  shaft  not 
applicable.     KorfarUa  v.  Vanderhil^  Ave.  Realty  Co.,  763. 

EMINENT  DOMAIN. 

Claimant  need  not  delay  making  motion  to  vacate  award  made  for 
taking  of  property  for  New  York  city  water  supdty  ^atem  until  city 
has  moved  to  confirm  report.  Matter  of  Board  of  Water  Supply  of  City 
of  New  York  {Ashokan  Reservoir) ,  699. 

EQUITY. 

See,  alsoy  Debtor  and  Creditor,  1. 

Injunction. 

1.  Landlord  wiU  not  be  granted  an  injunction  which  in  effect  requires 
a  third  person  to  remove  from  the  premises  whem  such  thU  person 
does  not  hold  an  assignment  of  the  lease  and  the  premises  have  not  been 
sublet  to  him  in  violation  of  the  covenant;  summary  proceedings  .or 
ejectment  afford  an  adequate  remedy.  Twenty-fifth  Street  Realty  Co. 
V.  Wachiel,  76. 

Rescission. 

2.  Fraud  inducing  sale  of  mineral  springs  not  waived  bv  ocmtinuation 
of  business  by  purchaser  after  suit  brought  to  reseind  sale  and  by  sale 
of  damaged  property.     Weigel  v.  Cook,  ^0. 

Judgment. 

3.  Money  judgment  —  equity  having  acquired  jurisdiction  may  give 
money  judgment  though  unable  to  give  equitable  relief.  W^g^  ▼• 
Cook,  520. 

EVIDENCE. 

Presumptions. 

1.  Presumptions  declared  in  section  21  of  Workmen's  Compensatioa 
Law  cannot  oe  relied  on  to  estabhsh  happening  of  accident  —  beanay 
testimony,  unsupported  by  facts  and  cntrnmstances  to  justify  reason- 
able inference,  is  not  sufficient  to  establish  primary  fact  of  acoideBtal 
injury  —  hearsay  testimonjr  cannot,  be  made  basis  of  an  award  but 
evidence  of  probative  force  is  required.  McHole  v.  Sheffield  Farms  Co., 
Inc.,  541. 

2.  When  a  claim  is  made  under  the  Workmen's  Compensation  Law, 
the  elements  of  accidental  injury  arising  out  of  and  in  course  of  employ- 
ment must  be  shown  to  exist  by  common-law  proof  independent  of 
statutory  presumption.     Riuso  v.  Jarvis  Stores,  Inc.,  587. 

Judicial  Notice. 

3.  Judicial  noik»  of  custom  of  agents  of  insin^  to  adjust  daims  and 
collect  moneys  ob  marine  policy.  QUckn^  TransporttBtkm  Co.  v. 
Worthington  &  SiU,  250. 

Relevancy,  etc. 

4.  Insurance  —  admissibility  of  evidence  as  to  customs  and  usages 
of  trade  concerning  marine  insurance  0|i  goods  purchased  at  Newfound- 
land "  c.  i.  f."  for  delivery  by  boat  to  New  York  city  —  sales  —  admia- 
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ability  of  evidence  as  to  oustoms  and  usages  eonoeming  transatlantio 
shipment  where  the  case  involves  coastwise  shipmoat  only.  Smitk  Cnu, 
Ltd.,  V.  Mo9cahlade8,  126. 

Hbabbat. 

5.  Workmen's  Compensation  Law  —  testimony  of  pbyftioiiii  who 
examined  patient  within  three  days  of  accident  and  continued  to  treat 
him  until  his  death  from  tuberculosis  following  the  injury  was  not 
hearsay.     Van  Gordon  v.  Hires  Condensed  Milk  Co.,  601. 

6.  Workmen's  Compensation  Law — sward  must  be  based  on  le_ 
evidence  —  hearsay  or  unauthenticated  documentary  «videnoe  may 
used  as  cumulative  or  corroborating  evidence.     VaasilaJcis  v.  Fairfax 
Hold  Co.,  Inc.,  829. 

Admissions. 

7.  Workmen's  Compensation  Law  —  admission  by  clerk  of  corpora- 
tion who  was  employed  to  report  accidents  as  to  cause  of  accident 
based  on  declarations  of  employee  injured  is  admissible.  Anthus  v. 
Rail  Joint  Co.,  671. 

Pabol  Evidsnck. 

8.  Sales  —  admitting  parol  evidence  as  to  conversation  at  time  of 
execution  of  written  contract  tending  to  show  that  sale  was  not  made 
with  reference  to  certain  trade  customs  does  not  constitute  error  where 
there  was  no  objection  thereto  —  erroneous  admission  of  oral  testimony, 
without  objection,  tending  to  vary  the  tdrms  Of  a  written  oontraot  oaaaSLct 
be  raised  for  the  first  time  on  appeal.     Bloom  v.  Bloom  Co.,  Inc.,  788. 

KXAMINATION   07  PARTY  OB  WITNESS   BSrOBl  TRIAL. 

See  DaposiTioNs;  SuRROOATBa'  Courts,  2. 

■2;9CtTTI0N8. 

See  Debtor  and  Creditor,  2;  Garnishmsnt,  2. 

cxxctrroits  and  adbunxstbatobs. 

Powers: 

1.  Business  of  testator  —  trust aes  not  limited  to  carrying  on  business 
for  administration  purposes  only,  where  empowered  to  contmue  business 
for  so  long  as  they  consider  it  to  be  of  oenefit  to  estate.  Matter  of 
Kohler,S. 

Claims  against  Estate. 

2.  Claim  for  services  —  recovery  may  be  had  on  quantum  meruit  in 
absence  of  express  contract,  but  reoovery  cannot  be  had  upon  a  quantum 
metuU  where  proof  of  claim  is  confined  to  express  contract-  in  absence  oi 
amendment  of  claim  and  conformation  of  pleading  t»  proof.  Matter 
of  Wood,  473. 

Actions  Against. 

3.  Action  brought  aga'nst  fdreign  executrix  by  service  personally 
within  State  does  not  abate  on  death  of  defendant  —  action  may  be 
continued  against  foreign  administrator  with  wiU  annexed  without 
personal  service  of  supplemental  summons  and  complaint  in  this  State. 
Thorbum  v. .  MitcheU,  174. 

VACTOES. 

*'  Foreign  factor  '*  defined.  Gikhris^  Transvortaiion  Co*  v.  Worthing- 
ton  &  SiU,  250. 

FABM  LABOEIB. 

See  Workmbk'b  Cohi^isn«atton  Law,  5.  ' 

FKLL0W-8BEVANT  DOCTEINK. 

See  Master  and  Servant,  7,  8. 

nBX.  INSUBANGIB. 

See  Insurance,  2,  3. 

rOBECLOSTTEK. 

See  Mortgages,  2. 
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rOBKION  CORPORATIONS. 

See  Corporations. 

IrOREION  EXECUTORS. 

See  Executors  and  Administrators,  3. 

rORMBR  JEOPARDY. 

See  Crimes,  2. 

FRANCHISE. 

See  Gas  and  Electricitt,  1,  3;  Railroads^  3-4. 

FRANCHISE  TAX. 

See  Taxation,  1-3. 

FRAUD  AND  DECEIT. 

See,  also.  Corporations,  2. 

1.  Fraudulent  induoement  of  contract  to  purchase  land  —  complaint 
statinc:  cause  of  action.     Sommer  v.  EkrgoU,  663. 

2.  Judgment  for  plaintiff  in  action  based  on  fraudulent  representa- 
tions inducing  purchase  of  stock  should  be  reversed  where  evidence  of 
ijie  opinion  of  a  witness  as  to  honesty  of  defendants  is  admitted  —  in 
action  based  on  fraudulent  representations  contained  in  prospectus 
inducing  purchase  of  stock,  it  must  be  shown  that  plaintiff  actually 
read  prospectus  before  buying  stock.     Ward  v.  Richmond,  727. 

FRAUDULENT  TRANSFERS. 

See  Bankruptot,  1;  Wills,  1. 

OARNISHKENT. 

1.  Salary  of  debtor  —  enforcement  against  earnings  of  judgment 
debtor  who  has  no  definite  express  contract  with  emplo^^er  but  who  is 
entitled  to  reasonable  value  of  services  rendered  —  action  to  enfbrce 
execution  is  not  equitable.     Wood  v.  Dock  Sc  Mill  Co.,  236. 

2.  Execution  —  right  to  fix  time  for  payment  at  end  of  periods  of 
six  months  —  burden  is  upon  creditor  to  establish  that  employer  owes 
judgment  debtor  earnings  to  the  amount  of  twelve  dollars  or  more  per 
week  —  necessity  for  showing  that  debtor  earned  steted  sum  in  order 
to  enable  court  to  compute  ten  per  centum  thereof.  Wood  v.  Dock  A 
Mm  Co,,  236. 

QAS  AND  ELECTRICITY. 

Franchise. 

1.  Right  of  electric  lighting  oori>oration  to  string  wires  over  roadbed 
of  railrc^  corporation  at  intersection  with  highway  on  poles  not  placed 
on  railroad  property  —  light  of  municipality  toigrant  tranohise  to  string 
wires  —  granting  of  franchise  is  exercise  of  reserve  constitutional  power 
to  alter  railroad  company's  charter  —  stringing  wires  wiU  not  be 
restrained  though  gas  company  is  furnishing  power  and  light  to  individ- 
uals only,  where  lighting  of  highway  in  question  is  contemplated.  New 
York  Central  B,  R,  Co.  v.  Middlepori  Ga9  &  Electric  Light  Co.^  273. 

lilABIUTT  POR  NeOLIQENCE. 

2.  Qas  company  when  installing  appliances  on  premises  of  customer 
must  exercise  care  commensurate  with  the  dangers  likely  to  follow  from 
escape  of  inflammable  gas  —  negligent  replacement  of  fixture  by 
employee  of  company  after  instating  new  meter.     Bell  v.  Brooklyn 

Union  Gas  Co.,  669. 

Rates. 

3.  Qas  company  operating  under  franchise  fixing  rates  cannot  increase 
rates  without  order  from  Public  Service  Commission.  Toion  of  North 
Hempstead  v.  Public  Service  Corporation  of  Long  Island,  224. 

GENERAL  LAWS. 

[For  table  containing  all  chapters  and  sections  cited  and  construed  in 
this  volume,  see  ante,  p.  Ixxvii.] 

GENERAL  RULES  OF  PRACTICE. 

[For  table  of  General  Rules  of  Practice  cited  and  ooastmed  in  this 
volume,  see  arUe,  p.  Ixxxviii.] 
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OBSATSB  NIW  YORK  CHARTER. 

{Par  table  oontaining  all  seotions  cited  and  oonstarued  in  this  volume,  see 
ante,  p.  Ixxxix.] 

OtTARDXAN  AND  WARD. 

When  grandchild  should  be  left  in  custody  of  grandmother  in  contest 
between  paternal  grandfather  and  maternal  grandmother.  MaUer  of 
BaUlargean,  317. 

mOBWAYS. 

1.  Highway  Law,  section  329-a,  relating  to  lights  to  be  carried  on 
vehicles,  is  not  applicable  to  sleighs  upon  public  stKoets.     Vain^  r. 

United  Traction  Co,,  329. 

2.  Legal  highway  was  not  effected  over  railroad  company's  land  where 
no  sufficient  notice  of  the  proceeding  determining  the  necessity  thereof 
was  given  to  the  railroad  company.  MaUer  of  Erie  Railroad  Cvrnpany '« 
Tracks,  924. 

HOMICIDE. 

See  Cbibcob,  7« 

HUSBAND  AND  WIR. 

See,  also.  Bankruptcy,  1 ;  Landlord  and  Tenant,  2. 
DiVORCS.  •^■•■^ 

1.  Evidence  examined  and  held  that  a  decree  should  have  been  granted 
Sn  favor  of  the  plaintiff.    Stoothoff  v.  Stoothoff,  220. 

2.  Sum  i>ayaDle  under  prior  separation  agreement  which  by  stipula- 
tion of  parties  was  approved  by  the  court  in  Avorce  action  and  made  part 
of  final  judgment  therein  should  not  be  stricken  from  judgment  on 
remarriage  of  wife  —  provision  for  idimony  should  be  stricken  from 
judgment  on  remarriage  of  wife.     Goldfish  v.  Goldfish,  686. 

Ssparation. 

3.  Counterclaim  for  divorce  inauffieient  where  jurisdictional  require- 
ments of  section  1756  of  Code  of  Civil  Procedure  not  met  —  said  cotfnter- 
claim  sufficient  as  defense  to  charge  of  abandonment  —  void  divorce 
is  not  cruel  and  inhuman  treatment  but  if  followed  by  marriage  and 
cohabitation  it  ma:^  constitute  abandonment.     Crouch  v.  Crouch,  221. 

4.  Custody  of  children  should  not  be  awarded  to  father  on  dismissal 
of  complaint  on  merits  in  aotion  by  mother  where  no  counterclaim 
for  separation  was  pleaded  —  court  cannot  make  different  disposition  of 
children  than  that  contained  in  voluntary  separation  agreement  relating 
to  custody  and  maintenance  of  children,  where  said  agreement  has  not 
been  abrogated  or  set  aside  and  court  had  no  power  to  abrogate  it. 
Chamberlin  v.  Chamberlin,  784. 

IMBCATERIAL  ERROR. 

See  Appeal,  10. 

INCOMPETENT   PERSONS. 

An  order  for  commission  in  incompetency  proceedings  is  irregular 
and  void  where  notice  is  not  given  to  me  alleged  incompetent.  Matter 
<4  WiX\Bin9,  »5ft. 

INBEPENDENT  CONTRACTOR. 

See  Workman's  Coupansation  Law,  2,  8. 

INDICTMENT. 

See  Crimes,  9,  10. 

INFERIOR  CRIMINAL  COURTS  ACT. 

(For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  anAe,  p.  Ixxxiz.) 

INJUNCTION. 

1.  Bills  and  notes  —  injunction  against  ne^tiation  —  when  buyer 
has  adequate  remedy  at  law  and  cannot  enjom  negotiation  and  pay- 
ment of  drafts  upon  letter  of  credit  given  to  secure  payoMnt  for  goods 
purchased.     Frey  dt  Son,  Inc,  v.  Sherburne  Co*,  849. 
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INJUNCTION  —  CarUinued, 

2.  Laadlord  and  tenant  *^  violation  of  olaiiae  ag^ainfft  aasienment  or 
subletting  will  not  ordinarily  be  restrained  bjr  injunetif^  taough  the 
court  may,  in  special  cases,  issue  an  injun<\tion.,  Tweniu-ffih  Sirfel 
Realty  Co,  v.  Wachtel,  76.  '    '^  ^ 

3.  Pendente  Hie  —  in  suit  by  Judgment  creditor  on  judgment  obtained 
in  City  Court  of  New  York,  injunction  pendente  lite  should  not  be 
granted  where  complaint  does  not  allege  facts  showing  jurisdiction  of 
court  to  render  judgment  —  order  for  injunction  pendpnie  kite  mnft 
state  grounds  upon  wmch  it  is  granted*     KlaUka  y.  Golqdete^  854. 

INSTRUCTIONS. 

See  Crimes,  12;  Motor  Vbhiclbs,  7;  Street  Railways,  5,  7; 
Trial,  5,  6. 

IN8UBANGS. 

See,  also.  Taxation,  2,  3. 

Accident  Insurance. 

1.  Evidence  establishing  that  insured  lost  his  life  in  accidental  fire. 
Ensign  v.  Travelers  Insurance  Co>,  369. 

Fire  Insurance. 

2.  When  policy  of  fire  insurance  covers  goods  stored  in  adjoining 
building  under  clause  providing  for  insurance  in  specified  building  and 
**  extensions  and  admtions  thereto " —  fire  insurance  policy  to  be 
construed  favorably  to  insured.     Gertner  v.  Glens  Falls  Ins.  Co,^  836. 

3.  Where  fire  insurance  is  taken  out  and  retained  by  mortgagor,  the 
mortgagee  is  under  no  affirmative  obligation  to  have  the  conditions 
devolving  upon  the  insured  complied  with.     Whiting  v.  Lane,  964. 

Liability  Insurance. 

4.  Liability  of  insurance  company^  to  insured  for  failure  to  conduct 
defense  to  action  against  insunni  m  good  faith  —  duty  of  insurance 
company  which  assumed  the  defense  of  an  action  against  the -insured 
to  the  entire  oDolusion  of  the'  ifisared.  New  York  Consolidated  Railroad 
Co,  V.  Massachuaetts  Bonding  A  Ins,  Co.,  438. 

5.  Extent  of  loss  or  liability  in  action  by  insured  to  recover  amount 
which  plaintiff  paid  on  account  of  judgment  recovered  against  it  for 
damages  arising  from  cession  between  automobile  owned  by  plaintiff 
and  another  automobile  —  defendant  by  continuing  the  defend  of 
the  case  brought  against  the  plaintiff  after  the  settlement  made  by  him. 
waived  its  right  to  take  the  position  that  such  settlement  was  fraudulent 
and  the  result  of  a  conspiracy,  and  is  estopped  from  raising  the  question 
and  is  liable  upon  its  policy  of  insurance.  Utterback^Gleason  Co,  v. 
Standard  Accident  Ins.  Co.  of  Detroit,  646. 

Marine  Insurance. 

6.  Construction  of  contract  as  to  procuring  marine  insurance  on 
goods  sold  and  delivered  at  Newfoundland  "  c.  i.  f."  for  shipment  to 
New  York  city  —  when  seller  not  required  to  insose^against  war  ridks  — 
waiver  of  objection  to  inadequacy  of  marine  policy  by  faiting  to  obieet 
thereto  on  that  ground  but  objecting  on  other  grounds  —  adfmissibility 
oi  evidence  as  to  customs  and  usages  of  trade  concerning  marine  insur- 
ance on  goods  purchased  at  Newfoundland  "  c.  1.  f.'*  for  delivery  by 
boat  to  New  York  citv.     Smith  Co.,  Ltd.,  v.  Moscahlades,  126. 

7.  Judicial  notice  of  custom  of  agents  of  insurer  to  adjust  claims  and 
collect  moneys  on  marine  policy  —  "foreign  factor"  dsfioed-^whoa 
insurance  agent  who  collected  insurance  on  marine  policy  not  *'  foreign 
factor  " —  insurance  agent  employed  to  collect  a  loss  occurring  under  a 
marine  policy  —  agent  does  not  act  i«  fidnciafy  oapMtB^  MOd  aetfon 
against  him  must  be  brought  within  six  years  —  demand  not  necessary 

'   to  start  Btatuto.     Gilchrist  Transportation  Co.  v.   WotthingUm  A  Sill, 
250. 

Mutual  Benefit  Insurance. 

8.  Amendment  to  constitution  of  labor  Union  relating  to  payment  of 
debth  benefits  did  not  deprive  member  of  vested  rights  as  to  powers  to 
select  beneficiary — when  husband  of  deceased  member  cannot  sue  as 
administrator  for  benefit  of  heirs  at  law.     Tierney  v.  Perkins,  611. 
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INTXRPLEADSR. 

Under  jseetion  820  oi  the  Code  of  Civil  Prooedure,  a  defendant  may 
inteEiilead.  elainu  whidi  he  disputee  in  whole  or  in  part  -r  right  to  inter- 
pleaa  does  not  depend  on  the  form  of  complaint  or  the  judgment 
demanded  —  right  of  owner  to  interplead  subcontractor  as  oodefendant 
inaction  to  foreclose  mechanic's  lien,  Morgan  y.  Sagamore  Develop- 
nymi  Co.,  475. 

INTSR&TATS   GOMMKRCB. 

See  Workmen's  CoMPENflAHOir  Law,  56 

IRRXLEVANCT. 

See  Plbadinqs,  10. 

JonrosR. 

See  Pleadings,  3. 

JOINT  I»BTOR8. 

Seer  also,  MaUcious  Proskcution,  8. 
Rule  ihAt  there  is  no  right  of  oontributioQ  between  joint  tort  feasors 
does  not  obtain  where  there  ii  no  question  of  eontribtttion>  but  one  of 
indemnity  against  the  one  whose  original  negligent  act  caused  the  injury 
•  — Jiabiiaty  ct  contraetor  to-  raihroad  company  where  injury  to  third 
•person  was  caused  by  dangerous  condition  created  by  oontniotor.  New 
York  ConsoHdaUd  Rmlroed  Co,  ▼.  MaaeaohueeUa  Bonding  A  In^  Co., 
438. 

JUDICIAL  NOTICE. 

See  EviDBNCE,  3;  Insurancs,  7. 

JUDOMXNTS. 

Entry. 

1.  Defendant  cannot  require  plaintiff  to  enter  judgment  upon  reversal 
by  Appellate  Division  of  an  order  granting  a  motion  by  the  defendant 
for  judgment  on  the  pleadings  after  demurrer  to  the  complaint.  Btyttnl 
V.  Shaw,  457. 

Former  Judgment. 

2.  Verdict  in  action  for  malicious  prosecution  based  on  i>roceedings 
to  commit  plaintiff  to  an  insane  asylum  which  is  rendered  in  favor  of 
superintendent  of  county  x>oor  is  not  a  bar  to  an  action  against  other 
defendants  who  instigated  the  lunacy  proceedings.  Beade  v.  Halpin, 
666. 

3.  Judgment  in  favor  of  landowner  in  action  for  injuries  received  by 
falling  into  cellarway  extending  beyond  house  line  Into  sidewalk  is  bar 
to  subsequent  action  against  city  for  allowing  maintenance  of  nuisance. 
Beior  v.  City  of  Albany,  349. 

On  Pleadings. 

See  Pleadings,  16-18. 

JURISDICTION. 

See,  also.  Crimes,  9. 

1.  Distinction  between  grant  of  jurisdiction  and  regulation  of  the 
exercise  thereof.     MvlUgan  v.  Bond  &  Mortgage  Guarantee  Co.,  741. 

2.  power  of  justice  of  Appellate  Division  out  of  court  to  grant  order 
staying  on  terms  execution  of  judgment  pending  appeal  to  Appellate 
Division.     Gerahd  v.  Biekson,  fnc.,  934. 

JtFRY  TRIAL. 

See  Trial,  1-3. 

LABOR. 

See  Crimes,  6;  Elevators;  Master  and  Servant,  9. 

LANDLORD   AND  TENANT. 

I  SlTBLB'PnNa. 

1.  Subletting  clause  not  violated  by  change  in  members  of  partner^ 
OAp  —  violation  of  dause  agaawt  asagnittant  or  mbletting  will  not 
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UkNDLORD  AND  TESAVr  —  Continued, 

ordinarily  be  restrained  by  injunction  thou^  the  eoort  maj 
oases,  issue  an  injunction.     Twenty-fifth  Street  RtjMy  Ce.  v. 

Rent. 

2.  In  action  to  recover  on  ^arantee  of  rent,  evidence  is  inadmissible 
to  establish  husband's  agency  to  make  agreement  with  landlord  bind- 
ing wife  as  tenant  that  holding  over  was  not  to  be  considered  as  renewal 
of  lease.     HaiUihan  v.  Bolton's  Sons,  421. 

3.  Discharge  of  surety  on  leaae  by  change  therein  which  'permitted 
the  lessee  to  erect  other  buildings  on  the  property.  Matter  of  Tessier, 
916. 

PosBBssoRT  Remedies. 

4.  Landlord  will  not  be  granted  an  injunction  which  in  eff«ot  vaqpires 
a  third  person  to  remove  from  the  premises  where  such  third  person  does 
not  hold  an  assignment  oi  the  lease  and  the  premises  have  not  been  sublet 
to  him  in  violation  of  the  covenant;  sunmiary  proeeedings  or  ejeotmcAt 
afford  an  adequate  remedy.  Twenlu-fifth  Street  uealty  Co.  v.  Wachtd,  76. 

5.  Summary  proceedings  —  when  st&y  of  eKecutton  of  waaaat  will 
not  be  granted  under  chapter  137  of  Laws  of  1920.  Bidb  v.  Davis, 
215. 

6.  Tender  by  tenant  to  redeem  entire  premises  after  dispossession  in 
summaxy  ivoceedings  rejected  by  landlord  on  ground  that  part  of  the 
premises  were  subject  to  paramount  title  of  municipality  —  tenant  can* 
not  recover  damages  after  offer  to  redeem  rejected.  TerwUliger  v.  Browr^ 
ing.  King  A  Co.,  628. 

UA8XS. 

See  Landlord  and  Tenant. 

LEAVX  TO  APPSAL. 

See  CouBT  oy  Appeals. 

LEGACnS. 

See  WiLLB,  8,  9. 

LIABILITY  INSURANCE 

See  Insurance,  4,  5. 

LIBSL. 

1.  Complaint  in  action  based  on  words  not  defamatoiy  in  nature 
may  be  construed  as  in  action  on  case  —  biU  of  particulars  may  be 
reouved  where  special  damages  pleaded.     Uusted  v.  Husted  Co*,  493. 

2.  Denial  by  plaintiff  of  truth  of  matters  stated  in  alleged  libel  does 
not  prevent  plamtiff  from  availing  himself  of  the  statutory  rig^t  to 
allege  generally  that  the  libel  was  written  and  published  of  and  concern- 
ing the  plaintiff,  and  that  plaintiff  is  one  of  the  persons  therein  intended 
to  be  referred  to.     Higgins  v.  Samisck,  882. 

LICSNSn. 

See  Municipal  Corporations,  7. 

LIENS. 

1.  Mechanics*  liens  —  owner  of  building  may  interplead  subcontractor 
as  defendant  in  action  at  law  brought  by  principal  contractor  after  lien 
filedt  though  contract  entitled  owner  to  withhold  from  payments  due 
the  principal  contractor  a  sum  sufficient  to  cover  liens  by  suboontractars. 
Morgan  v.  Sagamore  Development  Co.,  No.  1,  475. 

2.  One  who  loans  money  to  a  corporation  on  promisaory  note  iiiidsr 
an  agreement  for  a  first  lien  on  the  entire  assets  does  not  acquire  a  lien 
under  section  45  of  Personal  Property  Law  upon  merchandise  or  the 
proceeds  thereof.     Heyman  v.  Kevorkian,  859. 

LIMITATION   OF  ACTIONS. 

Actions  at  Law. 

1.  Action  against  insurance  agent  employed  to  collect  a  loss  oocuirinff 
under  a  marine  policy  —  agent  does  not  act  in  fidudary  capacity  and 
aotion  against  bmi  nuiflt  he  brnHight  within  six  years  —  demand  not 
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UMITATIOM  OF  ACTIOVB -^  ConHnued. 

neoessary  to  start  statute.     Gilchrist  Tranapartatian  Co.  v.  Worthinghn 
St  Sm,  250. 

AORXEMSNT  FOR  SHORTER  LIMITATION. 

2.  Parties  may  agree  to  a  shorter  limitation  of  tbne  than  that  pro- 
vided bv  statute  within  which  action  on  contract  may  be  broi^iit-^ 
reasonableness  of  shorter  limitation  as  question  oi  law*  Greenkul  v. 
Delano,  No,  U  842. 

MALICIOUS  PR08SCUTI0N. 

What  Constitutes  Probe  ctttion. 

1.  Ptooeedings  to  commit  plaintiff  to  insane  asylum  as  basis  for 
action  —  complaint  stating  cause  of  action,    fieade  v.  Hatpin^  566. 

Probable  Cause. 

2.  Affidavit  of  physicians  in  proceeding  to  commit  plaintiff  to  insane 
asylum  not  probfwle  cause  where  physicians  acted  on  false  information 
furnished  by  defendants.    Reade  v.  Halpin,  566. 

Res  Judicata. 

3.  Verdict  in  action  based  on  proceedings  to  commit  jplaintiff  ta 
insane  a^lum,  in  favor  of  superintendent  of  county  poor,  is  not  a  bar 
to  an  action  against  other  defendants  who  instigated  the  lunacy  pro- 
ceedings.    Recide  v.  Hcdpin,  566. 

MARINE  INSURANCS. 

See  Insxtrance,  6,  7. 

MA8TSR  AND   SXRVAlffT. 

Contract  of  Employment. 

1.  Emergency  authorizing  driver  of  truck  to  engage  infant  to  help 
unload  truck,  so  that  his  act  is  the  act  of  the  master  —  failure  of  driver 
to  warn  infant  of  dangerous  character  of  work  was  ne^igence  chaifgeable 
against  the  master.    Lifari  v.  Bwh  Termirud  Co,^  309. 

2.  Question  whether  infant  who  was  injured  while  helping  driver  of 
truck  to  unload  was  a  volunteer  was  for  the  jury.  Lipari  v.  Bush 
Terminal  Co.,  309. 

3.  Evidence  establishing  relationship  of  employee  and  not  inde- 
pendent contractor.     Peck  v.  T(ns9ell  S:  Fairhanke,  604 

4.  Refusal  of  master  to  recognize  any  claim  of  employee  for  com- 
missions after  leaving  employment  does  not  constitute  anticipatory 
breach  of  contract  authorizing  employee  to  sue  for  commissioivB  not 
due  —  recovery  of  commissions  due  does  not  bar  recovery  of  further 
commissions  as  they  become  due.  McCaakey  v.  Cumberland  Giaee 
Mfg.  Co.,  866. 

Termination  of  Employment. 

5.  Employee  upon  commission  basis  may  lawfully  terminate  employ- 
ment at  any  time  where  term  thereof  is  not  agreed  on.  McCaskey  v. 
Cumberland  Glass  Mfg.  Co.,  856. 

Injuries  to  Employees. 

6.  Assumption  of  risk  —  the  matter  of  assumption  of  risk  has  not  been 
abrogated  by  the  Labor  Law,  section  202.     Byers  v.  Aldrich,  958. 

7.  Fellow-servant  doctrine  not  ai>pUoable  to  hotel  waitress  who  was 
injured  by  overturning  of  hotel  bus  in  which  she  was  riding  during  time 
off,  where  riding  on  bus  was  part  consideration  for  her  services.  Rolh 
v.  Adirondack  Co.,  303. 

8.  Fellow-servant  doctrine  not  applicable  to  infant  engaged  in  case 
of  emergency  by  driver  of  master's  truck  to  help  unload.  Lipari  v. 
Bwh  Terminal  Co.,  309. 

9.  Workmen's  Compensation  Law  furnishes  exclusive  remedy  for 
accidental  injury  to  infant  while  engaged  in  operation  of  saw  — *■  com- 

Slaint  not  stating  cause  of  action  generally  nor  within  sections  70  or 
3  of  Labor  Law.     Boyle  v.  Cheney  PiatUi  Acken  Co.,  4D8. 

10.  Workmen's  Compensation  Law  furnishes  oxclusivB  remedy  for 
death  of  emplovee  of  raiboad  riding  on  pass  while  on  way  to  report 
for  wock^  though  pass  authorized  employee  and  family  to  ride  on  cars 
f6r  other  purposes.     Tatlon  v.  Inlerborough  Rapid  Transit  Co.,  772, 
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Wbonos  TO  TfiiRD  Pbrsons. 

II.  Motor  vehicles  —  liability  of  owner,  who  loaned  nse  of  car  and 
services  of  chauffeur,  for  death  oauaed  hy  automobile  while  being 
operated  by  chauffeur  for  his  own  purposes.    Shevlin  v.  Schneider,  107. 

MECHANICS'   UENS. 

See  LiBNS,  1. 

MORTGAGES.  

Payment. 

^  1.  Collateral  security  —  mortgagee  is  entitled  to  full  payment  of  his 
mortgage  and  the  heirs  at  law  of  the  mort^e^gor  can  bmy  require  him 
to  surrender  whatever  ^ollAteral  sedurities  still  exist.  WhUing  v. 
Lane,  964. 

FoBfiCLOstnts. 

2.  Extennon  of  time  of  paying  ibterest  or  taxes  not  shown  —  authority 
of  real  estate  agent  to  extend  time  of  payment  cannot  be  proven  by 
his  own  declarations.     Flannery  v,  15  West  44th  Street  Co.,  Inc,,  63. 

MOTOR  VEmCLES. 

See,  aleo,  Municipal  Cobpobations,  7. 
Injubies  to  Thibd  Pbbsons. 

1.  Collision  between  motorcycle  with  side  oar  attached  and  kors^ 
drawn  vehicle  —  plaintiff,  driver  of  motorcycle,  must  prove  compliance 
with  Highway  Law  as  to  lights.     Willie  v.  Luczka,  826. 

2.  Contributory  negHeence  —^  evidence  ipmv  't]a9stmt  for  jury  in 
an  action  by  infant  struck  by  automobile  at  oHna  conuac.  Perlmuiier  v. 
Byrne,  769. 

Acts  of  Chattffbub. 

3.  Chauffeur  using  car  for  hia  own  purpows  -«**  owner  of  automobile 
not  liable  for  injury.     PerlmuUet  v.  Byrne,  760. 

4.  Liability  of  owner,  who  loaned  use  ot  oar  and  serviees  of  cbauffeur, 
for  death  caused  by  autemobile  while  being  operated  by  chauffeur 
for  his  own  purposes.     Sheulin  v.  Schneider,  107. 

ll^BlAL. 

5.  Newly-discovered  evidence  relating  to  jposition  and  condition  of 
Motot  cars  immediately  after  head-on  collision  authorizing  granting 
of  new  ttial.     McMamis  v.  Van  Duzer,  593. 

6.  New  trial  granted  tor  failure  to  rectuire  special  findings  by  jury 
as  to  whether  defendant's  chauffeur  at  time  of  accident  was  acting  in 
the  iitie  of  his  employment  though  general  verdict  in  favor  of  defendant 
on  issue  of  negligence  and  contributory  negligence  supported  by  evi- 
dence.    Sheulin  v.  Schneider,  107.  ♦ 

7.  Instruction  in  action  for  injuries  to  boy  nine  yeara  old  that  jury 
might  consider  boy's  age  and  cutsumstances  surrouading  accident  not 
improper.     Treuhaft  v.  Bender,  666. 

8.  Verdict,  in  an  action  to  recover  for  the  death  of  a  child  killed  by 
motor  truck,  based  on  the  violation  of  an  ordinance,  is  against  the 
weight  of  the  evidence  where  the  only  testimony  as  to  a  violation  of 
the  ordinance  was  given  by  a  child.     Meltzer  v.  Bdrrctt,  483. 

9.  Res  judicaia  —  action  to  Irecover  amouilt  of  judgment  paid  by 
plaintiff  in  action  brought  against  him  and  defendant  for  personal 
mjuries  was  dismfssed  as  to  defendant  on  ground  that  negligence 
of  defendant  in  present  action  was  responsible  for  conduct  of  plaintiff 
which  caused  injury  —  judgknent  in  iformer  action  conclusive  only  on 
the  question  that  plaintiff  herein  was  liable  in  form^  action  —  recovery 
against  a  party,  predicated  on  his  negligence,  does  not  preclude  recovery 

'  'by  him  against  third  person  who  was  primarily  liable.     Knippenberg  v- 
^LordA  Taylar,7SS,  '\    ', 

MUNICIPAL  CORPORATIONS. 

Seet  aleoy  Taxation,  4. 

1h  Gin^EBAL.  .."     ' 

1:  Damages  oaus^  by  construction  of  viaduct  in  ci1y.of.New  York 
pursuant  to  contract  made  in  1890  ^-^  effect  of  repeal  of  section  873 
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IflUNICIPAL  CORPORATIONS  —  Continued. 

of  Consolidation  Act  relating  to  damages  eaused  by  change  in  grades  — 
computation  of  interest  on  damages  snonld  be  made  under  seotion  951 
of  Greater  New  York  charter  and  not  under  seotion  59-a  of  Highway 
Law.     Matter  of  Crane  v.  Craig,  791. 

Ordinances. 

2.  Collection  of  garbage  in  city  of  Buffalo  —  municipal  ordinance 
relating  to  collection  of  garbage  constitutional  —  when  collector  of 
garbage  is  independent  contractor  and  not  employee  of  householder. 
E^y  Y.  CUy  of  Buffalo,  246. 

CkrAEims. 

3.  City  of  New  York  cannot  c<Mapel  a  street  railroad  to  relocate  its 
permanent  structures  at  its  own  expense  at  a  different'  grade  > after 
improvement  of  the  street  by  the  city,  where  a  proceeding  to  change 
the  grade  of  the  street  has  not  been  instituted.  People  ex  rel.  City 
of  N.  F.  y,  Bdt  Line  Ry,  Corp.,  92. 

4.  NewsHrtaod  placed  in  public  street  constitutes  a  nuisance  — 
peremptory  mandamus  lies  at  instance  of  taxpayer  to  compel  removal 
of  private  news-stand  placed  in  street  in  city  of  Buffalo  where  there 
is  no  dispute  as  to  facts  —  legality  of  encroachment  question  of  law. 
People  ece  rel.  Hofetter  y.  Buck,  262. 

LlABUJTT   IN   TOBT. 

5.  Judgment  in  favor  of  landowner  in  action  for  injuries  received 
by  falling  into  cellarway  extending  beyond  house  line  into  sidewalk 
is  bar  to  subsequent  action  against  city  for  allowing  maintenance  of 
nuisance.     Betor  v.  City  of  Albany,  349. 

^  6.  Notice  of  dangerous  condition  of  icy  sidewalk  —  evidence  estab- 
lishing facts  showing  constructive  notice  to  municipality.     Washburn  v. 

Village  of  Schuylerville,  591. 

7.  Municipality  is  not  liable  for  injury  to  citv  assoattir  while. ddifle 
in  motor  oar  operated  by  deiMurtment  of  puMie  works,  caused  by 
failure  to  inspect  steering  gear  of  car,  where  said  SAsessoc  wa«  a  mere 
licensee  and  not  a  city  officer  engaged  about  the  city's  business  — 
duty  of  municipality  towards  h'censee  riding  in  motor  car  operated 
by  department  of  puolic  works.     Carroll  v.  City  of  Yonkers,  655. 

[For  tAble  containing  all  sections  of  municipal  cliarters,  ordinances, 
etc.,  cited  and  construed  in  this  volume,  see  ante,  pp.  Ixx^ax  and  xcj 

MTTRBER. 

See  Crimes,  6. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  8. 

NATURALIZATION. 

See  Aliens. 

NEaUGENCE. 

See,  aUo,  Gas  and  Electricity,  2;  Master  and  Servant,  6^11; 
Motor  Vehicles;  Municipal  Corporations,  6-7;  Sales,  15; 
Street  Railways,  4-7. 

1.  Unguarded  excavation  in  street  —  evidence  presenting  issue  of 
•  .  fact  with  respect  to  negligence  of  d^eadant,  a  gas  company,  in  action 
for  injuries  received  by  falling  into  excavation  —  rights  and  duties  of 
pedestrian  who  was  partially  blind  —  contributory  negligence  as  matter 
of  law  not  shown.  Shields  v.  Consolidated  Gas  Co.,  86. 
"2.  Elevators -^  suit  by  employee  of  subcontractor  who  fell  down 
unguarded  eleVator  shaft  to  recover  from  eeneral  contraotor  —  when 
Labor  Law  providing  for  barrier  to  guard  open  elevator  shaft  not 
a{^lic£i)le.     fCorfanta  v.  Vanderbilt  Ave.  Realty  Co.,  763. 

NEGOTIABLE  INSTRUIIBNTS. 

See  Bills  and  Notes. 

NEW   TRIAL. 

1.  New  trial  granted  for  failure  to  require  special. findings  t)^  jury 
as  to  whether  defendant's  chauffeur  at  time  of  accident  was  acting  in 
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his  employ  though  general  verdict  in  favor  of  defendant  on  issue  of 
negligence  and  contributory  negligence  was  supported  by  evidence. 
Sheolin  v.  Schneider,  107. 

2.  Erroneous  exclusion  oi  evidence  in  action  for  breach  of  executory 
contract  of  sale  justifying  new  trial.  Granger  Co.  v.  Universal  Machinery 
Corporation,  Ltd.,  234. 

3.  Newly-discovered  evidence  relating  to  imsition  and  condition  of 
motor  cars  immediately  after  head-on  collision  authorizing  granting 
of  new  trial.     MeManue  v.  Van  Duzerj  593. 

4.  Plenary  power  of  Appellate  Division  to  grant  new  trial  because 
fair  trial  not  had  though  no  exception  taken  raising  question  of  law. 
New  Yerk  Canaolidaied  RaUroad  Co.  v.  MaseackuseUs  Bonding  dt  Ins. 
Co,,  438. 

NEW  YORK,  CITY  OF. 

See  EiHNKNT  Domain;  Mxjnicipai«  Corporationb. 

[For  tables  containing  all  sections  of  various  charters,  codes  and  ordi- 
nances, etc.,  cited  and  construed  in  this  volume,  see  ante,  pp.  Locnz  and  xc] 

NUISANGS. 

1.  News-stand  placed  in  public  street  oonstitateB  a  nuisance.  People 
ex  rd.  Hofeller  v.  Buck,  262. 

2.  Action  against  city  for  injuries  to  person  falling  into  cellarway 
extending  beyond  house  line  —  prior  judgment  in  favor  of  landowner  as 
bar.     Betor  v.  City  of  Albany,  349. 

ORDINANGXS. 

[For  table  containing  all  municipal  ordinances,  etc.,  cited  and  con- 
strued in  this  volume,  see  ante,  p.  xc] 

PARTNIRSmP. 

Change  in  members  of  partnership  is  not  a  violation  of  a  subletting 
clause  in  a  lease  to  the  firm.  Twenty-fifth  Street  ReaUy  Co.  v.  Wachtel, 
76. 

PARTY  WALLS. 

See  Real  Propbrty,  1. 

PENAL  LAW. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxxviii.] 

PENALTY. 

See  Contracts,  2;  Damages,  1. 

PSRPSTUITIES. 

See  Trusts,  2;  Wills,  11. 

PLEADINGS. 

In  General.  ,  .    .^ 

1.  Maimer  of  alleging  performance  of  contract  —  where  the  plaintiff 
does  not  allege  facts  constituting  performance  he  must  allege  that 
he  has  duly  performed  all  of  the  conditions  of  the  contract.  Zaiss  v. 
Heimerdinger  Co.,  671. 

2.  Distinction  between  capacity  to  sue  and  cause  of  action.  Mulligan 
V.  Bond  A  Mortgage  Guarantee  Co.,  741. 

Joinder  op  Actions. 

3.  Action  for  breach  of  contract  may  be  joined  with  action  for 
fraudulently  inducing  same.    Sommer  v.  Ehrgoti,  663. 

A-NS^HTER 

4.  Negative  pregnant  —  allegation  in«sei>arate  defense  that  payinent 
was  made  to  plaintiff's  assignor  befOTQ  nolioe  of  any  "  valid '  aflsigft- 
ment.     Bulova  v.  Bamett,  Inc.,  161.  . 

5.  Denial  by  defendants  that  they  had  "  any  information  sufficient 
to  form  a. belief  as  to  the  truth  of  any  of  the  allegations  "  is  insufBcieat 
to  raise  issue.     Edwards  v.  MacArtney,  334. 
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PLEADINGS  —  Continued. 

6.  Sole  defendant  cannot  compel  acceptance  of  answer  before  service 
of  summons.      Nosrep  Corporation  v.  Clinton  Securities  Corporation^  878. 

7.  Amendment  of  answer  —  defendant  may  not  amend  as  of  course 
under  section  542  of  Code  of  Civil  Procedure,  where  demurrer  to  answer 
has  been  sustained  with  leave  to  plead  over  on  payment  of  costs,  though 
amended  answer  is  tendered  within  twenty  days  from  service  of  plaintiff's 
demurrer  —  defendant  cannot  after  demurrer  to  answer  is  sustained 
with  leave  to  plead  over  alter  the  issues  by  an  amended  pleading. 
Huebshman  v.  Ku^elman,  702. 

8.  General  denials  stricken  from  separate  defenses.  Bulova  y. 
BameU,  Inc.,  161. 

9.  Separate  defense  —  striking  out  specific  denials  —  when  specific 
denial  may  be  pleaded  in  separate  defense  —  application  of  rule  that 
general  or  specific  denial  shall  not  be  pleaded  in  separate  defense. 
Bulova  V.  Bamett,  Inc.,  161. 

10.  Irrelevancy  and  redundancy  in  separate  defense,  right  to  strike 
entire  defense.     Bulova  v.  Bamett,  Inc.,  161. 

11.  Scandalous  matter  —  striking  out  entire  defense  as  scandalous. 
Bulova  V.  Bamett,  Inc.,  161. 

Demurreb. 

12.  Defendant  may  not  demur  to  plaintiff's  prayer  for  specific  equi- 
table relief,  where  there  is  also  a  prayer  for  damages.  Sommer  v.  Ehrgott, 
633. 

2  13.  Demurrer  is  not  well  taken  if  complaint  justifies  either  legal  or 

equitable  relief.     Schuyler  v.  Kirh-Broum  Realty  Co.,  260. 

COUNTB  R  CLAIM. 

14.  Matters  wholly  unrelated  to  cause  of  action  cannot  be  pleaded 
as  counterclaim  —  laches  in  making  motion  for  leave  to  plead  counter- 
claim.    Woolson  Spice  Co.  v.  Columbia  Trust  Co.,  661. 

Judgment  on  Pleadings. 
^  15.  Defendant   cannot  require   plaintiff   to   enter  judgment  upon 

'^  reversal  by  Appellate  Division  of  an  order  granting  a  motion  by  the 

defendant  for  judgment  on  the  pleadings  after  demurrer  to  the  complaint. 
Bryant  v.  SJiaw,  457. 

16.  Affidavits  showing  proceedings  in  action  subsequent  to  joinder 
of  issue  cannot  be  considered  on  motion  for  judgment  on  the  pleadings. 
Reade  v.  Halpin,  566. 
;^,^  17.  Bill  of  particulars  may  be  considered  on  motion  for  judgment 

""  on  pleadings.     Andersen  Trading  Co.,  Ltd.,  v.  Brody,  681. 

18.  Plaintiff  not  entitled  to  judgment  on  pleadings  where  aUe^tions 
of  complaint  are  denied  —  facts  admitted  dv  defendant's  motion  for 
judgment  on  pleadings.  Mulligan  v.  Bond  £  Mortgage  Guarantee  Co., 
741. 

POSTHUMUS   CHILD. 

See  Wills,  6. 

PRINCIPAL  AND   AGSNT. 

'^s'."-  Liability  for  Agent's  Acts. 

r^'^  1.  When  principal  who  receives  and  retains  proceeds  of  fraudulent 

:>  transactions  becomes  liable  for  fraud,  irrespective  of  knowledge  thereof. 

Rockey  River  Development  Co.  v.  German  American  Brewing  Co.,  197. 
f^r  2.  A  corporation  which  has  empowered  a  clerk  to  report  accidents  to 

employees  is  bound  by  an  admission  contained  in  such  a  report.    Anthus 

v.  Rail  Joint  Co.,  571. 

.JTji.  Authority  of  Agent. 

3.  Authority  of  real  estate  agent  to  extend  time  of  payment  cannot 

be  proven  by  his  own  declaration.    Flannery  v.  16  West  44ih  Street  Co., 

Inc.,  63. 
^^::-  4.  Authority  of  agent  to  represent  mortgagee  in  making  agreement 

'  i^  for  further  loan  and  to  extend  time  of  payment  not  shown  in  defense 

to  action  to  foreclose.     Flannery  y.  16  West  44lh  Street  Co.,  Inc.,  63. 

?^  App.  Div  — Vol.  CXCIII.  63 
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PRINCIPAL  AND  AGENT  —  Continued. 

5.  Action  to  recover  on  guarantee  of  rent  —  evidence  is  admissible  to 
establish  husband's  agency  to  make  agreement  with  landlord  binding 
wife  as  tenant  that  holding  over  was  not  to  be  considered  as  renewal 
of  lease.     Hovlihan  v.  Bolton* s  Sans^  421. 

Unauthorized  Act  of  Agent. 

6.  Principal  may  reclaim  his  property  which  was  purchased  from 
his  agent  as  personal  owner  and  without  reliance  upon  authority  to 
sell  as  agent  —  in  action  against  principal  for  conversion  he  may  deny 
agent's  authority  to  sell.    Stanton  v.  HawUy,  559. 

PROHIBITION. 

When  writ  may  issue  —  writ  may  be  issued  onl3r  against  a  court 
or  other  tribunal  possessing  judicial  powers  when  it  is  without  jurisdiction 
or  is  proceeding  or  threatening  to  proceed  in  excess  of  its  jurisdiction  — 

Prohibition  will  not  issue  to  restrain  a  Special  Term  of  the  Supreme 
/ourt  in  the  First  Judicial  District  from  entertaining  a  motion  to  set 
aside  an  indictment  found  at  an  Extraordinary  Trial  Term.  People 
ex  rel.  Newton  v.  Special  Term,  Part  i,  463. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROVISIONAL  REMEDIES. 

See  Attachment. 

PUBLIC   SERVICE   COMMISSION. 

1.  Order  of  PubHo  Service  Commission  of  its  own  motion  under 
section  48  of  the  Public  Service  Commissions  Law  directing  railroad 
to  relrain  from  collecting  more  than  single  fare  was  unauthorized  and 
beyond  jurisdiction  of  Commission  —  order  denying  right  to  charge 
additional  fare  is  subject  to  collateral  attack.  People  v.  Monarch, 
707. 

2.  Power  to  authorize  railroad  to  charge  higher  rate  of  fare  than  that 
prescribed  by  ordinance  giving  consent  to  crossing  of  streets  in  city. 
People  ex  rel.  New  York,  Westchester  &  Boston  R.  Co.  v.  Public  Service 
Comm.,  First  Dist.,  445. 

3.  Power  of  Public  Service  Commission  to  require  intrastate  railroad 
to  reduce  fares  to  limit  prescribed  by  charter  after  release  from  Federal 
control.     Public  Service  Commission  v.  New  York  Central  R.  R,  Co.,  615. 

4.  Power  to  authorize  purchase  of  stock  by  other  railroads  —  when 
court  will  not  interfere  with  decision  of  said  Commission.  People  ex 
rel.  New  York  Central  R.  R.  Co.  v.  Public  Service  Comm.,  322. 

RAILROADS. 

See,  also.  Taxation,  1. 

In  General. 

1.  Railroad  is  not  a  street  railroad  where  it  was  organized  under 
the  General  Railroad  Law,  and  where  it  uses  no  i)art  of  the  surface 
of  any  street  or  highway,  but  operates  on  its  own  private  right  of  way. 
People  ex  rel.  New  York,  Westchester  <fc  Boston  R.  Co.  v.  Public  Service 
Comm.,  First  Dist.,  445. 

Stock. 

2.  Permission  is  properlv  granted  to  railroad  corporation  to  purchase 
stock  of  another  railroad  corporation  where  under  a  certificate  of 
convenience  and  necessity  previously  granted,  said  other  railroad 
corporation  has  the  right  to  constru  t  and  operate  its  railroad  under 
the  provisions  of  the  Railroad  Law.  People  ex  rel.  New  York  Central 
R.  R.  Co.  V.  Public  Service  Comm.,  Second  Dist.,  322. 

Franchise. 

3.  "  Convenience  and  necessitv  " —  when  certificate  should  not  be 
revoked  because  electric  railroad  purposes  to  carry  freight  which  it 
was  authorized  to  do  by  its  charter  —  when  Appellate  Division  will 
not  interfere  with  action  of  PubUc  Service  Commission  in  refusing  to 
revoke  certificate  of  convenience  and  necessity  —  charter  rights  to 
carry  freight  not  Umited  by  fact  that  on  application  for  certificate 
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RAILROADS  —  Continued, 

of  convenience  and  necessity  testimony  was  limited  to  showing  public 
convenience  and  necessity  as  related  to  passenger  traffic.  People  ex  rd. 
New  York  Centred  R.  R.  Co,  v.  Public  Service  Commit  Second  Dist.,  322. 

4.  Failure  of  railroad  to  perform  all  functions  of  a  general  railroad 
as  contemplated  by  charter  authorizes  forfeiture  of  franchise.  People 
ex  ret.  New  York  Central  R,  R,  Co.  v.  Public  Service  Comm,,  Second 
Diet.,  322. 

5.  Legislature  has  power  to  authorize  a  railroad,  other  than  a  street 
railroad,  to  be  constructed  upon,  along  or  across  any  public  highway 
or  street  without  obtaining  the  consent  of  the  local  authorities  —  city 
of  New  York  does  not  have  power  to  fix  fares  as  condition  of  consent 
to  railroad  to. cross  its  streets  —  consent  of  municipality  is  limited  to 
regulating  the  crossings  with  respect  to  the  convenience  and  safety 
of  the  public  —  municipalities  have  no  power  to  grant  consent  on 
condition  that  different  rate  of  fare  be  charged  within  the  city  from 
that  fixed  by  the  Legislature  —  in  granting  consent  municipality 
exercises  part  of  police  power  of  the  State,  delegated  by  the  Legislature, 
and  such  consent  or  contract  is  not  within  the  protection  of  the  Federal 
Constitution  —  Public  Service  Commission  has  power  to  authorize 
railroad  to  charge  higher  rate  of  fare  than  that  prescribed  by  ordinance 
giving  consent  to  crossing  of  streets.  People  ex  rel.  New  York, 
Westchester  &  Boston  R,  Co.  v.  Public  Service  Comm.^  First  Dist.,  445. 

Rates. 

6.  Power  of  Public  Service  Commission  to  require  intrastate  railroad 
to  reduce  fares  to  limit  prescribed  by  its  chaj*ter  after  release  of  railroad 
from  Federal  control  under  Federal  Transportation  Act  of  1920  — 
limits  of  Federal  power  discussed.  Public  Service  Commission  v.  JV.  F. 
Central  R,  R.  Co.,  615. 

RAPID  TRANSIT  ACT. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see 
ante,  p.  Ixxxix.] 

REAL  PROPERTY. 

See,  also.  Landlord  and  Tenant;  Vendor  and  Purchaser. 

1.  Party  walls  —  respective  owners  may  build  party  wall  higher  — 
right  to  rebuild  upon  independent  foundation  partially  abandoned 
party  wall  —  new  piers  and  columns  extending  over  boundary  line 
are  an  encroachment  —  reducing:  thickness  of  party  walls  by  inserting 
water  pipes  therein  on  rebuildmg  —  co-owner  cannot  close  up  flues 
in  party  wall  in  New  York  city  and  erect  improper  chimneys  contrary 
to  requirements  of  Municipal  Building  Code  —  denial  of  injunction 
and  compensation  of  plaintiff  in  damages  for  encroachments  on  party 
wall,  where  defendant  acted  in  good  faith.  Herrman  v.  Hartwood 
Holding  Co.,  Inc.,l\b. 

2.  Suit  to  rescind  sale  for  fraud  —  fraud  inducing  sale  of  mineral 
springs  not  waived  by  continuation  of  business  by  purchaser  after 
suit  brought  to  rescind  sale  and  by  sale  of  damaged  property.  Weigel  v 
Cook,  520. 

RECEIVERS. 

1.  Receiver  for  corporation  not  to  be  appointed  in  action  by  minority 
stockholder  to  restrain  directors  from  disposing  of  assets,  except  on  clear 
proof  that  directors  are   acting  fraudulently  —  affidavits   insufficient 
Nobis  V.  Nobis,  218. 
.     2.  Funds  deposited  by  receiver  with  designated  trust  company  in 
suit  for  an  accounting  —  claimant,  who  is  not  a  party  to  the  action,  is 
not  entitled  to  possession  thereof  without  notice  to  interested  parties 
Martin  v.  Morse,  732. 

REDUNDANCY. 

See  Pleadings,  10. 

REGULATIONS. 

[For  table  containing  all  United  States,  State  and  municipal  regulations 
cited  and  construed  in  this  volume,  see  ante,  p.  xc] 
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BEUGIOUS   CORPORATIONS. 

Body  cannot  be  removed  from  cemetery  maintained  by  religious 
corporation  without  consent  of  the  coriwration.  Matter  of  Bleistift, 
477. 

REMAINDERS. 

See  Wills,  5,  7. 

RES  JUDICATA. 

See    JuDQMBNTS,    2,    3;    Malicious    Prosecution,    3;   Motor 
Vehicles,  9. 

REVIEW. 

See  Appeal;  Workmen's  Compensation  Law,  53-55. 

REVISED  LAWS. 

See  Statutes. 

REVISED   STATUTES. 

See  Statutes. 

RIOT. 
ROAD. 


See  Crimes,  8. 
See  Highways. 


RULES. 

[For  table  of  General  Rules  of  Practice  and  all  other  rules  cited  and 
construed  in  this  volume,  see  ante,  p. .] 

SALES. 

Contract  of  Sale. 

1.  Insurance  —  waiver  of  objection  to  inadequacy  of  marine  policy 
by  failing  to  object  thereto  on  that  ground  but  objecting  on  other 
grounds.     Smith  Co.,  Ltd.,  v.  Moscahlades,  126. 

2.  Statute  of  Frauds  not  a  defense  to  action  for  breach  of  contract 
to  sell  and  deliver  goods  to  be  manufactured  where  there  has  been  a 
delivery  and  acceptance  of  a  portion  of  the  goods.  PhiUipa^onea  Co., 
Inc.,  V.  Reiling  <St  Schoen,  Inc.,  716. 

3.  When  contract  to  sell  and  deliver  goods  to  be  manufactured 
by  plaintiff  into  shirts  not  void  for  lack  of  mutuality  or  because  of 
indefiniteness  as  to  exact  amount  of  cpods  to  be  furnished  by  defendant. 
PhtUipa-Jones  Co.,  Inc.,  v.  Reiling  i  Schoen,  Inc.,  716. 

Interpretation  and  Construction. 

4.  Construction  of  contract  as  to  procuring  marine  insurance  on 
goods  sold  and  delivered  at  Newfoundland  "  c.  i.  f."  for  shipment  to 
New  York  city  — when  seller  not  required  to  insure  against  war  risks. 
Smith  Co.,  Ltd.,  v.  Moscahlades,  126. 

5.  Gross  proceeds  means  the  sum  at  which  the  goods  are  sold,  even 
if  this  involves  the  expense  of  carriage  to  market,  and  is  distinguished 
from  net  proceeds  where  freight  and  landing  charges  are  deducted. 
Moats  V.  Island  Oil  &  Transport  Corporation,  894. 

Fraud. 

6.  Remedy  of  attaching  creditor  where  transfer  of  title  from  debtor 
to  third  person  was  fraudulent  —  injunction  pendente  lite.  Goldstein  v. 
Societa  Veneziana,  etc.,  DeUe  Conterie,  168. 

Evidence. 

7.  Admissibility  of  evidence  as  to  customs  and  usages  concerning 
transatlantic  shipment  where  the  case  involves  coastwise  shipment  only. 
Smith  Co.,  Ltd.,  v.  Moscahlades,  126. 

8.  Insurance  —  admissibility  of  evidence  as  to  customs  and  usages 
of  trade  concerning  marine  insurance  on  goods  purchased  at  Newfound- 
land "  c.  i.  f."  for  delivery  by  boat  to  New  York  city.  Smith  Co.,  Ltd.,  v. 
Moscahlades,  126. 

9.  Admitting  parol  testimony  as  to  conversations  at  time  of  execution 
of  written  contract  tending  to  show  that  sale  was  not  made  with  reference 
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SALES  —  Continued. 

to  certain  trade  customs  does  not  constitute  material  error  where 
there  was  no  objection  thereto.    Bloom  v.  Bloom  Co.^  Inc.,  788. 

Passing  op  Title. 

10.  When  title  to  g:oods  passes  on  sale  of  goods  at  Newfoundland 
"  c.  i.  f."  and  delivery  to  vessel.  Smith  Co.,  Ltd.,  v.  Moscahlades, 
126. 

Sales  of  Goods  Act. 

11.  Application  to  sale  and  delivery  of  goods  at  Newfoundland 
"  0.  i.  f.'^     Smith  Co.,  Ltd.,  v.  Moscahlades,  126. 

Warranty. 

12.  Parol  warranty  surviving  delivery  to  carrier  in  this  State  of 
goods  purchased  for  export  subject  to  examination."  Andersen 
Trading  Co.,  Ltd.,  v.  Brody,  681. 

Rescission. 

13.  Rejection  of  goods  on  specific  ground  constitutes  waiver  of  any 
other  objection  of  which  buyer  had  knowledge  —  refusal  of  buyer  to 
execute  second  order  on  ground  that  it  was  optional  did  not  waive 
other  objections.  Granger  Co.  v.  Universal  Machinery  Corporation, 
Ltd.,  234. 

Sales  on  Approval. 

14.  Inspection  —  place  of  inspection  in  absence  of  agreement  is 
destination  of  goods  —  waiver  of  right  to  inspect  goods  before  shipment. 
Andersen  Trading  Co.,  Ltd.,  v.  Brody,  681. 

Negligence. 

15.  Seller  of  tractor  is  liable  for  injury  received  by  farm  laborer 
caused  by  failure  of  seller  to  give  proper  instructions  pursuant  to  an 
agreement  to  instruct  an  employee  of  the  purchaser  in  the  use  of  the 
machine.     Miller  v.  International  Harvester  Co.,  258. 

SCANDALOUS   MATTER. 

See  Pleadings,  11. 

SSPARATION. 

See  Husband  and  Wife,  3,  4. 

SESSION  LAWS. 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this 
volume,  see  ante,  p.  Ixxxii.] 

SLANDER. 

Charge  that  person  is  a  "  crook  "  not  slanderous  per  se  —  special 
damages  must  be  alleged  where  words  used  are  not  slanderous  per  se. 
ViUemin  v.  Brown,  777. 

SPECIAL  AND  LOCAL  ASSESSMENTS. 

Determination  of  Area. 

1.  Legislature  may  determine  area  of  property  benefited  by  municipal 
improvements  for  purpose  of  estabhshing  tax  district  —  property 
owners  not  entitled  to  be  heard  on  question  of  creation  and  hmitation 
of  local  tax  district  and  upon  apportionment  of  taxes  within  district  — 
Legislature  may  determine  basis  of  assessment  for  local  improvements  — 
L^slature  may  establish  tax  district  and  describe  method  of  levying 
tax  to  meet  cost  of  construction  and  maintenance  after  completion 
of  local  improvements.     Valley  Farms  Co.  v.  City  of  Yonkers,  425. 

Method  of  Assessment. 

2.  Drainage  of  swamp  lands  —  the  method  of  assessment  is  erroneous 
and  in  violation  of  section  30  of  the  Drainage  Law,  which  imposes  an 
equal  rate  of  assessment  on  properties  not  equally  benefited  by  the 
drainage  of  swamp  lands.     Matter  of  Crowell,  923. 

SPECIFIC   PERFORMANCE. 

See  Vendor  and  Purchaser. 
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STATUTES. 

p^or  tables  of  the  Session  Laws  and  Statutes  cited  and  construed 
in  this  volume,  see  ante,  p.  Ixxvi  et  seq.] 

STATUTE   07  FRAUDS. 

Sales  —  Statute  of  Frauds  is  not  a  defense  to  action  for  breach  of 
contract  to  sell  and  deliver  goods  to  be  manufactured  where  there 
has  been  delivery  and  acceptance  of  a  portion  of  the  goods.  Phillips- 
Jones  Co,,  Inc.,  V.  Reiling  <fc  Schoen,  Inc.,  716. 

STAY  or  PROCEEDINGS. 

See  Appeal;  Jurisdiction;  Surroqates'  Courts,  3. 

STREETS. 

See  Municipal  Corporations,  3,  4;  Negligence,  1. 

STREET  RAILWAYS. 

In  General. 

1.  Relocation  of  structures  after  improvement  of  street  —  city  of 
New  York  cannot  compel  a  street  railroad  to  relocate  its  permanent 
structures  at  its  own  expense  at  a  different  grade  after  improvement  of 
the  street  by  the  city,  where  a  proceeding  to  change  the  grade  of  the 
street  has  not  been  instituted.  People  ex  rd.  City  of  N,  Y.  v.  Belt  Line 
Ry.  Corp.,  92. 

2.  A  railroad  is  not  a  street  railway  where  it  was  organized  under 
the  General  Railroad  Law,  and  where  it  uses  no  part  of  the  surface  of 
any  street  or  highway,  but  operates  on  its  private  right  of  way.  Peojde 
ex  rel.  New  York,  Westchester  &  Boston  R,  Co,  v.  Pvblic  Service  Comm,, 
First  DisL,  445. 

Rates. 

3.  The  Brooklyn  City  Raiboad  Companv  has  the  right  to  charge  two 
fares  on  Flatbush  avenue  line  in  Brooklyn  after  return  of  railroad 
on  insolvency  of  lessee,  though  lessee  had  charged  single  fare  only  — 
annexation  of  Flatbush  and  Flatlands  to  city  of  Brooklyn  and  consouda- 
tion  of  Brooklyn  with  citjr  of  New  York  did  not  affect  franchise 
rufhts  of  Brooklyn  City  Railroad  Company  to  charge  two  fares  on 
Flatbush  avenue  line  —  consent  of  municipal  authorities  to  exten- 
sion of  lines  by  Brooklyn  City  Railroad  Company  as  affecting  right 
to  charge  two  fares.      People  ex  rel,  Brooklyn  City  Railroad  Co.  v. 

Nixon,  746. 

Injuries  to  Third  Persons. 

4.  Space  between  station  platform  and  car  —  when  permitting  space 
to  exist  between  station  platform  and  subway  car  and  failure  to  warn 
passenger  of  its  existence  does  not  amount  to  negligence.  Lang  v. 
Interhorough  Ravid  Transit  Co.,  56. 

5.  Trial  —  collision  between  trolley  car  and  sleigh  —  charge  of  court  in 
action  for  damages  that  jury  should  use  common  sense  in  the  determina- 
tion of  the  fact  is  not  erroneous  —  error  in  charge  not  avulable  on 
appeal  where  no  objection  taken  thereto  at  trial  —  judgment  against 
defendant  will  not  be  reversed  where  charge,  though  erroneous,  is  more 
favorable  to  defendant  than  that  to  which  he  was  entitled.     Vadney  v. 

UniUd  Traction  Co.,  329. 

6.  Contributory  negligence  —  failure  of  plaintiff  who  was  driving 
sleigh  on  public  street  to  display  Ught  not  contributory  negligence 
as  matter  of  law.     Vadney  v.  United  Traction  Co.,  329. 

7.  Instructions  —  when  submitting  to  the  jury  as  a  question  of 
negligence  motorman's  failure  to  sound  bell  or  gong  upon  approaching 
the  middle  of  the  block  where  the  accident  happened,  is  erroneous. 
SalvcUore  v.  Nassau  Elec.  R.  R.  Co.,  895. 

8.  Ejection  of  passenger  from  street  car  for  refusing  to  pay  additional 
fare  —  guilt  of  conductor  of  the  crime  of  assault  depends  upon  rights  of 
railroad  company.     People  v.  Monarch,  707. 

SUMMARY  PROCEEDINGS. 

Persons  Against  Whom  Proceedings  May  Be  Taken. 

1.  Third  persons  —  summary  proceedings  afford  an  adequate  remedy 
for  the  removal  of  a  third  person  from  the  premises,  where  such  third 
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SUMMARY  PROCEEDINGS  —  Con<iniie(2. 

person  does  not  hold  an  assignment  of  the  lease  and  the  premises  have 
not  been  sublet  to  him  in  violation  of  the  covenant.  Twenty-fifth 
Street  Realty  Co.  v.  Wachtel,  76. 

Warrant. 

2.  Landlord  and  tenant  —  when  stay  of  execution  of  warrant  will 
not  be  granted  under  chapter  137  of  Laws  of  1920.     Blek  v.  Davis^  215. 

SURROGATES'   COURTS. 

Surrogate. 

1.  Disqualification  —  right  to  review  upon  appeal  refusal  of  surrogate 
to  issue  certificate  of  disqualification  under  section  2476  of  Code  of 
Civil  Procedure  —  purpose  of  section  2476  authorizing  surrogate  to 
issue  certificate  that  his  relation  to  parties  or  subject-matter  are  such 
that  it  is  improper  for  him  to  act  —  membership  in  humane  societv 
which  is  legatee  does  not  disqualify  surrogate  —  friendliness  with 
attorney  practicing  in  his  court  aoes  not  disqualify.  Matter  of  Carter, 
No.  S,  356. 

Depositions. 

2.  Examination  before  trial  of  proponent  and  executor  of  will  pursuant 
to  sections  872  and  873  of  Code  of  Civil  Procedure.  Matter  of  Carter, 
No.  U  355. 

Stay  op  Proceedings. 

3.  Decision  of  a  surrogate  rendered  while  he  was  under  an  order 
sta3ring  his  proceedings  is  null  and  void,  and  the  Appellate  Division 
will  vacate  and  set  aside  said  decision  and  any  order  entered  thereon 
in  the  office  of  said  surrogate.     Matter  of  Cohen,  890. 

SUSPENSION   or   ATTORNEY. 

See  Attorney  and  Client,  6. 

SUSPENSION   OP   POWER   OP  ALIENATION. 

Suspension  of  power  of  alienation  of  assets  of  testator's  business 
does  not  result  where  trustees  have  absolute  power  of  sale.  Matter  of 
Kohler,  8. 

TAXATION. 

Franchise  Tax. 

1.  Special  franchise  of  railroad  at  crossings  —  review  of  assessment  — 
sufficiency  of  petition  where  reduction  is  asked  on  ground  of  overvalua- 
tion and  inequaUtv  —  assessment  of  special  franchise  valid  as  to  railroad 
crossings  occupied  before  highway  laid  out.  People  ex  rel.  Long  Island 
R.  R.  Co.  V.  State  Bd.  of  Tax  Comrs.,  297. 

2.  Right  to  review  assessment  of  franchise  tax  lost  where  application 
to  revise  was  not  presented  to  Commission  within  one  year.  People 
ex  rel.  Metropolitan  Life  Ins.  Co.  v.  Knapp,  413. 

3.  Franchise  tax  on  insurance  companies  —  sums  received  from  sales 
of  annuities  not  to  be  taken  into  consideration  in  computation  — 
"  premium  and  annuity  "  defined.  People  ex  rel.  Metropolitan  Life 
Ins.  Co.  V.  Knapp,  413. 

Special  and  Local  Assessments. 

4.  Legislature  may  determine  area  of  property  benefited  by  municipal 
improvements  for  purpose  of  establishing  tax  district  —  property 
owners  not  entitled  to  be  heard  on  question  of  creation  and  limitation 
of  local  tax  district  and  upon  apportionment  of  taxes  within  district  — 
Legislature  may  determine  basis  of  assepsment  for  local  improvements  — 
L^slature  may  establish  tax  district  and  describe  method  of  levying 
of  local  improvements  tax  to  meet  cost  of  construction  and  maintenance 
after  completion.     Valley  Farms  Co.  v.  City  of  Yonkers,  433. 

TESTAMENTARY  TRUST. 

See  Wills,  10-12. 

TORTS. 

iSie«  Conversion;  Fraud. 
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TRIAL. 

See,  also,  Crimes,  11-13;  New  Trial. 

Jury  Trial. 

1.  Defendant  in  suit  in  equity  entitled  to  have  legal  issues  raised 
by  counterclaims  and  reply  thereto  settled  for  trial  by  jury.  Maag  v. 
Maag  Gear  Co.,  759. 

2.  Interest  of  witnesses  does  not  raise  question  for  jury  as  to  uncontra- 
dicted facts  where  there  are  no  discrediting  circumstances.  PerlmtUler  v. 
Byrne,  769. 

3.  Jury  trial  waived  by  placing  cause  on  equity  calendar  and  agree- 
ment by  attorney  for  defendant  to  try  cause  without  jury.     Alfred 

University  v.  Frace,  279. 

Discontinuance. 

4.  Plaintiff  may  discontinue  without  costs  after  filing  summons  and 
complaint  and  notice  of  pendency  of  action  and  before  service  of 
summons.     Noerep  Corporation  v.  Clinton  Securities  Corp.,  878. 

Instructions. 

5.  Collision  between  trolley  car  and  sleigh  —  charge  of  court  in 
action  for  damages  that  jury  should  use  common  sense  in  the  determina- 
tion of  the  fact  is  not  erroneous  —  error  in  charge  not  available  on 
appeal  where  no  objection  taken  thereto  at  trial  —  judgment  against 
defendant  will  not  be  reversed  where  charge,  though  erroneous,  is 
more  favorable  to  defendant  than  that  to  which  he  was  entitled. 
Vadney  v.  United  Traction  Co.,  329. 

6.  resumption  arising  from  failure  to  call  material  witness  not 
applicable  to  failure  to  call  infant  plaintiff  to  testify  in  negligence 
action.     Treuhaft  v.  Bender,  666. 

Verdict. 

7.  Direction  of  verdict  —  court  has  i)ower  to  decide  facts  where 
both  parties  move  for  verdict.     Gertner  v.  Glene  FalU  Ins.  Co.,  836. 

TRUSTS. 

See,  also.  Wills,  10-12. 

Vaudity. 

1.  Accumulations,  in  violation  of  section  16  of  Personal  Property 
Law  and  section  61  of  Real  Property  Law,  result  where  trustees,  who 
are  directed  to  pay  certain  sum  when  beneficiary  reaches  age  of  twentv- 
five,  set  aside  enough  only  which,  with  accumulations,  will  meet  the 
required  payment;  m  such  case  payment  must  be  made  out  of  capital 
fund.     Matter  of  Kohler,  8. 

2.  When  trust  void  under  statute  against  perpetuities  —  when  trust 
which  violates  statute  against  perpetuities  will  be  upheld  in  part. 
Matter  of  Central    Union  Trust  Co.,  292. 

Construction. 

3.  Testamentary  trusts  —  trust  to  pay  certain  sum  annually  from 
income  and  profits  —  surplus  of  yearly  income  cannot  be  accumulated 
to  meet  deficiency  in  subsequent  years  —  deficiency  in  income  cannot 
be  made  up  from  capital  fund  —  testamentary  trust  requiring  payment 
of  specified  sum  periodically  and  not  out  of  income  and  profits  —  use 
of  capital  fund  to  make  up  deficiency  —  trustee  setting  up  separate 
trusts  for  annuitants  may  apportion  to  each  fund  sufficient  to  produce, 
at  rate  of  three  and  one-half  per  cent,  enough  to  pay  the  annuities, 
and  the^  are  not  limited  in  making  the  apportionment  to  the  present 
productive  value  of  the  property.     Matter  of  Kohler,  8. 

Trustees. 

4.  Unauthorized  investment  by  testamentary  trustee  justifying 
removal  and  accounting.     Mailer  of  Cummings,  596. 

5.  Substituted  trustee  may  maintain  action  though  not  required  to 
give  bond.     Mulligan  v.  Bond  &  Mortgage  GtMrantee  Co.,  741. 

Bond  of  Trustee. 

6.  Adult  beneficiaries  may  waive  requirement  of  section  2639  of 
Code  of  Civil  Procedure  that  testamentary  trustee  give  bond.  Mulligan 
V.  Bond  &  Mortgage  Guarantee  Co.^  741. 
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UNITED   STATES. 

[For  tables  containinfi:  all  sections  of  the  United  States  Constitution, 
Statutes,  Criminal  Code  and  Regulations  cited  and  construed  in  this 
volume,  see  ante,  pp.  Ixxvi  and  xc] 

VENDOR  AND  PURCHASER. 

1.  Specific  performance  —  assignee  of  vendor  who  does  not  assume  all 
the  obligations  and  covenants  of  the  assignor  cannot  have  contract 
specificaDy  performed  —  complaint  by  assi^ee  of  vendor  held  insuffi- 
cient in  equity,  but  sufficient  as  stating  action  at  law  to  recover  earnest 
money.     Schuyler  v.  Kirk-Brown  Realty  Co.,  269. 

2.  Complaint  stating  cause  of  action  for  fraudulent  inducement  of 
contract  to  purchase  land.     Sommer  v.  Ehroott,  663. 

3.  Suit  to  rescind  sale  of  real  property  alleged  to  have  been  induced 
by  fraud  —  when  fraud  not  waived  by  continuation  of  business  by 
purchaser  after  suit  brought  and  by  sale  of  damaged  property.  Weigel 
V.  Cook,  620. 

VERDICT. 

See,  also,  Crimes,  13;  Trial,  7. 

1.  Verdict  against  the  defendant,  which  is  contrary  to  instructions 
given  at  the  request  of  the  defendant  that  leave  no  issue  to  submit  to 
the  jury,  cannot  stand.    Lang  v.  Interborottgh  Rapid  Transit  Co,,  56. 

2.  Excessive  verdict  —  verdict  for  $1,600  is  excessive  for  injuries 
received  bv  plaintiff  who  fell  about  four  feet,  from  his  wagon  to  the 
street,  and  received  in;juries  to  his  left  wrist  and  left  shoulder,  where 
the  proof,  largely  subjective,  was  unsupported  by  medical  testimony 
and  did  not  establish  that  the  injuries  were  permanent.  Holzapfel  v. 
Independent  Provision  Co.,  957. 

VOLUNTEER. 

See  Master  and  Servant,  2. 

WARRANTY. 

See  Sales,  12. 

WATERS   AND   WATERCOURSES. 

Suit  to  restrain  maintenance  of  dam  so  as  to  overflow  the  lands  of 
an  upper  proprietor  —  when  right  to  rebuild  dam  which  had  not  been 
in  operation  for  more  than  twenty  years  must  depend  upon  prescriptive 
title,  and  not  on  the  theory  of  a  grant  to  the  same,  and  the  burden 
of  proving  such  title  is  on  the  person  claiming  the  right.  Geiger  v. 
Divine,  545. 

WILLS. 

In  General. 

1.  Devisee  under  unprobated  will  may  maintain  suit  to  set  aside 
subsequent  unprobated  will  and  conveyance  made  by  testator  thereunder 
on  the  pounds  that  "  the  subsequent  will  and  conveyance  are  fraudulent 
and  void  " —  jury  trial  waived  by  placing  cause  on  equity  calendar 
and  agreement  by  attorney  for  defenaant  to  try  cause  b^  courts  without 
jury  —  probating  of  will  not  essential  to  vesting  of  title  in  lands  devised 
thereby  —  proceedings  to  set  aside  subsef^uent  will  and  conveyance 
subsequently  made  by  testator  may  be  joined  in  one  action  —  decree 
setting  aside  will  as  procured  by  ftaud  vitiated  entire  instrument 
includmg  revocation  clause  and  revived  former  will.  Alfred  University  v. 
Frace,  279. 

Testamentary  Capacity. 

2.  Evidence  not  establishing  lack  of  testamentary  capacity.  Burke  v. 
Burke,  801. 

Construction. 

3.  Where  two  clauses  in  will  are  irreconcilable  the  one  which  is 
posterior  in  position  will  control,  in  the  absence  of  a  clear  intent  to  the 
contrary  contained  in  the  will  —  will  examined  and  held  not  to  contain 
irreconcilable  clauses.     Matter  of  Kohler,  8. 

4.  ''  Issue  "  take  per  capita  where  that  word  is  used  in  a  will  without 
any  term  in  the  context  to  qualify  its  meaning  and  the  contrary  intent 
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does  not  appear  in  the  instrument  —  "  issue  "  defined  —  when  issue 
includes  grandchildren.     Matter  of  Farmers*  Loan  <fc  Trust  Co.,  80. 

5.  Remainder  vests  at  death  of  testator  under  bequest  of  life  estate 
with  remainders  to  **  next  heirs  " — "  next  heirs  "  defined  —  "  divide 
and  pay  over  "  rule  —  force  and  effect.  United  States  Trust  Co.  v. 
Taulor,  153. 

6.  Posthumous  child  —  when  provided  for  or  mentioned  in  will  within 
meaning  of  section  26  of  Decedent  Estate  Law.  Holbrook  v.  HoJbrook, 
286. 

Devise. 

7.  Request  of  testator  that  devisee  shall  not  sell  to  strangers  life 
estate  devised  does  not  invalidate  devise  —  grantee  in  conveyance  by 
life  tenant  in  hostility  to  rights  of  remaindermen  does  not  obtain  title. 
Livingston  v.  New  York,  OrUario  &  Western  R,  Co.,  523. 

Legacies. 

8.  "  Vested  legacy  "  defined.  Matter  of  Central  Union  Trust  Co., 
292. 

9.  Descendants  of  specific  legatee  who  dies  before  testator  are  not 
entitled  to  legacy  under  section  29  of  Decedent  Estate  Law  where 
testator  provides  in  the  residuary  clause  for  the  disposition  of  lapsed 
legacies  —  Decedent  Estate  Law,  section  29,  does  not  affect  right  of 
testator  to  dispose  of  lapsed  legacies  —  title  to  legacy  vests  only  upon 
death  of  testator.     Matter  of  Neydorff,  531. 

Trusts. 

10.  Trust  to  pay  certain  sum  annually  from  income  and  profits  — 
surplus  of  yearly  income  cannot  be  accumulated  to  meet  deficiency 
in  subsequent  years  —  deficiency  in  income  cannot  be  made  up  from 
capital  fund  —  trust  requiring  payment  of  specified  sum  periodic^y 
and  not  out  of  income  and  profits  —  use  of  capital  fund  to  make  up 
deficiency  —  carrying  on  busmess  of  testator  —  trustees  not  limited  to 
carrying  on  business  for  administration  purposes  only,  where  empowered 
to  contmue  business  for  so  long  as  they  consider  it  to  be  of  benefit  to 
the  estate  —  accumulation  of  profits  by  trustees  who  are  authorized 
to  continue  the  business  of  the  testator  is  not  unlawful  where  the  business 
is  vested  in  the  trustees  without  limitation  over  and  with  full  power 
of  sale  and  there  is  no  durection  for  an  accumulation  of  funds  — 
suspension  of  power  of  alienation  of  assets  of  testator's  business  does 
not  result  where  trustees  have  absolute  power  of  sale  —  trusts  —  trustees 
setting  up  separate  trusts  for  annuitants  may  apportion  to  each  fund 
sufficient  to  produce,  at  rate  of  three  and  one-half  per  cent,  enough  to 
pay  annuities,  and  are  not  limited  in  making  the  apportionment  to  the 
present  productive  value  of  property  —  annuity— ;- a  certain  sum 
directed  to  be  paid  annually  to  certain  persons,  without  specifying 
that  it  shall  be  paid  from  income  of  the  trust  estate,  is  an  annuity. 
Matter  of  Kohler,  8. 

11.  Perpetuities  —  when  trust  void  imder  statute  against.  Matter  of 
Central  Union  Trust  Co.,  292. 

12.  Testamentary  trust  for  benefit  of  infants  with  provision  that  trust 
shall  terminate  on  death  of  both  infants  before  majority  and  with  option 
to  purchase  by  other  children  of  testator  within  ninety  days  after 
youngest  child  reaches  majority  is  valid  —  power  of  alienation  not 
illegally  suspended  —  when  illegal  provision  for  accumulation  of  income 
may  be  eliminated  from  will  without  avoiding  trust  in  its  entirety. 
Epstein  v.  Werbehvsky,  428. 

Probate. 

13.  Evidence  not  establishing  undue  influence  —  waiver  by  inter- 
vening contestant  of  objection  based  on  failure  to  draw  jury  in  his 
presence.     Matter  of  Hall,  362. 

WORKMEN'S   COMPENSATION   LAW. 

Relation  op  Parties. 

1.  Employee  —  evidence  establishing  relationship  of  employee  and 
not  independent  contractor.     Peck  v.  Tassell  &  Fairbanks,  604. 

2.  Independent  contractor  —  owner  of  automobile  truck  hired  by 
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day  to  cart  garbage  is  an  independent  oon^tractor.     Matter  of  HdUetz  v. 
Wiseman,  4. 

3.  Independent  contractor  —  agreement  to  cut  timber  as  establishing 
relation  of.     Roach  v.  Hibbard  <k  Giffordy  554. 

4.  General  or  special  employer  —  municipality  not  liable  as  special 
employer  for  death  of  driver  of  team  where  accident  occurred  while 
driver  was  returning  to  his  general  employer  after  finishing  his  work. 
Mackey  v.  City  of  New  York,  535. 

Exempted  Pursuits. 

5.  Farm  laborer  —  owner  of  automobile  truck  hired  by  day  to  cart 
garbage  to  employer's  farm  is  engaged  in.  Matter  of  HaUetz  v.  Wiseman, 
4. 

Accidental  Injury  or  Death. 

6.  Accidental  injury  —  failure  of  proof  to  establish.  Brown  v. 
Dovming-SneU  Logging  Co.,  589. 

7.  Hernia  —  evidence  not  establishing  that  accident  happened  to 
claimant  causing.     Hager  v.  Griffin  Mfg.  Co.,  820. 

8.  Heart  disease  —  death  hastened  or  contributed  to  by  accident. 
Matter  of  Insana  v.  NordenhoU  Corporation,  1. 

9.  Infected  kidney  following  fall  —  evidence  not  establishing  that 
accident  was  proximate  cause  of  disability.  Kade  v.  Greenhut  Co.,  Inc., 
862. 

10.  Heart  disease  —  nature  of  emplojnnent  of  electrician  not  causing 
death.     O^ConneU  v.  Adirondack  Electric  Power  Corporation,  582. 

11.  Paresis  —  physical  injury  aggravating  s3T)hilitic  infection  so  as 
to  develop  general  case  of.     Finkelday  v.  Heide,  Inc.,  338. 

12.  Death  —  tuberculosis  brought  about  by  accident  causing.  Van 
Gordon  v.  Hires  Condensed  Milk  Co.,  601. 

13.  Blood  poisoning  developing  in  blister  caused  by  use  of  tool 
justifies  award  as  for  partial  loss  of  hand.  Scoville  v.  Tolhurst  Machine 
Works,  606. 

14.  Blood  poisoning  —  award  made  to  dependents  of  decedent  who 
developed  same  through  injury  to  foot.     Anuius  v.  Rail  Joint  Co.,  571. 

15.  Death  —  evidence  showing  that  disease  and  not  fall  from  v/agon 
caused.     McHale  v.  Sheffield  Farms  Co.,  541. 

16.  Death  —  i)eritonitis  causing,  following  removal  of  appendix  at 
time  of  operation  for  double  hernia  is  not  compensable.  Hoffman  v. 
Pierce-Arrow  Motor  Car  Co.,  123. 

Arising  Out  op  and  in  Course  of  Employment. 

17.  Death  of  engine  repairman  by  overturning  of  his  automobile 
while  returning  from  making  repairs  arose  out  of,  etc.  Peck  v.  Tassell  <fc 
Fairbanks,  604. 

18.  Injury  to  person  employed  as  automobile  truck  driver  during 
week  and  gfuard  on  Sundays,  while  preparing  own  automobile  on  Sunday 
to  go  for  spark  plugs  for  his  master,  arises  out  of,  etc.  Martin  v. 
Card  &  Co.,  6. 

19.  Evidence  not  establishing  that  injuries  arose  out  of,  etc. 
Michelov  v.  Century  Metal  Spinning  &  Stamjnng  Co.,  814. 

20.  Ear  injury  —  failure  of  proof  that  claimant's  ailment  was  caused 
by  testing  motor  dictographs.     Ferst  v.  Dictograph  ProdiLcts  Corporation, 

21.  Injury  to  weaver  while  fixing  belt  contrary  to  orders  does  not 
arise  out  of,  etc.      Yodakis  v.  Smith  &  Sons  Carpet  Co.,  150. 

22.  Failure  of  proof  that  death  of  person  einployed  as  stableman 
arose  out  of,  etc.     Russo  v.  Jarvis  Stores,  Inc.,  587. 

23.  Multigraph  operator  —  failure  of  proof  that  injury  received  by, 
arose  out  of,  etc.     Gale  v.  Munro,  561. 

24.  Right  inguinal  hernia  not  accident  arising  out  of,  etc.  Hager  v. 
GHffin  Mfg.  Co.,  820. 

25.  Accidental  shooting  by  policeman  of  watchman  not  an  accident 
arising  out  of,  etc.     Heidemann  v.  American  District  Telegraph  Co.,  402. 

Exclusiveness  of  Remedy. 

26.  Election  remedies  —  hotel  waitress  injured  by  overturning  of  hotel 
bus  in  which  she  was  riding  during  time  off  not  compelled  to  seek  com« 
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pensation  under  Workmen's  Compensation  Law.    Roth  v.  Adirondack 
Co.,  303. 

27.  Workmen's  Compensation  Law  furnishes  exclusive  remedy  for 
accidental  injury  to  infant  while  engaged  in  operation  of  saw  —  com- 
plaint not  stating  cause  of  action  generally  nor  within  sections  70  or 
93  of  Labor  Law.     Boyle  v.  Cheney  Piano  Action  Co.,  40S. 

28.  Workmen's  Compensation  Law  furnishes  sole  remedy  for  death 
of  employee  of  railroad  while  riding  on  pass  while  on  way  to  rex>ort  for 
work  though  pass  authorized  employee  and  family  to  ride  on  cars  for 
other  purposes.     TaUon  v.  Interborough  Rapid  Transit  Co.,  772. 

Hazardous  Employment. 

29.  Protection  of  statute  does  not  depend  on  the  question  whether 
or  not  employee's  particular  duties  are  within  hazards  of  employment. 
Krinsky  v.  Ward,  557. 

30.  When  employment  in  fruit  store  not  incidental  to  meat  business 
carried  on  by  same  employer  in  another  building.     Wood  v.  Papaw,  529. 

31.  Incorporated  golf  club  maintained  exclusively  for  sociid  purposes 
is  not  engaged  in  business  for  pecuniary  gain  within  meaning  of 
subdivision  5  of  section  3.     Francisco  v.  Oakland  Golf  Clvb,  573. 

32.  Workmen  or  operatives  —  injury  to  person  employed  as  salesman 
at  news-stand  —  section  2,  group  45,  construed.  Krinsky  v.  Ward, 
557. 

Wages. 

33.  Tips  as  part  of  earnings.    Begendorf  v.  Swift  <k  Co.,  Inc.,  404. 

Dibabiutt  Awards  under  Schedule. 

34.  Temporary  disability  —  when  award  for  temporary  partial 
disability  not  justified  after  award  for  temporary  total  disability. 
Chimora  v.  International  Ice  Cream  Co.,  538. 

35.  Hand  loss  —  award  based  solely  on  schedule  of  percentages 
adopted  by  State  Industrial  Commission  is  improper.  Bubniak  v. 
SUwart  <fc  Sons,  112. 

36.  Loss  of  use  of  arm  —  percenta^  based  on  thirty-three  and  one- 
third  per  cent  loss  sustained,  there  being  no  accurate  method  by  which 
such  percentage  may  be  obtained.  Johnson  v.  United  States  Railroad 
Administration,  580. 

37.  Hand  —  proportionate  loss  of  use  —  loss  of  more  than  one 
finger  is  prerequisite  to  award  for  proportionate  loss  of  use  of  hand. 
Clayton  v.  Foundation  Co.,  822. 

38.  Blindness  developing  from  bums  about  face  and  body  after  an 
award  was  made  therefor,  evidence  establishing.  Raina  v.  Standard 
Gas  Light  Co.,  54. 

Dependency. 

39.  When  mother  and  infant'  brother  not  dependents  of  adult  decedent. 

Fosket  V.  Buschmann  Co.,  342.  i 

40.  When  father  supporting  family  is  not  dependent  on  deceased  son. 
Schedzick  v.  Volney  Paper  Co.,  551.  i 

41.  Manner  of  taking  depositions  to  show  dependency  —  evidence 

not  establishing  dependency  of  alien  claimant.     Eretza  v.  Fort  Mont-  \ 

gomery  Iron  Works,  817. 

42.  Evidence  not  establishing  that  mother  of  decedent  was  dependent  j 
ui>on  him.     Matter  of  Jedrlinich  v.  Shetoan  &  Sons,  915. 

Notice  or  Knowledge  of  Accident.  .  ' 

43.  Knowledge    of    accident    by    employer,    evidence    establishing. 

Matter  of  Insana  v.  Nordenholt  Corporation,  1.  I 

Award.  | 

44.  Name  of  employee  —  error  in  award  should  be  corrected.     Va9- 

silakis  v.  Fairfax  Hotel  Co.,  Inc.,  829.  | 

Compensation,  How  Payable.  i 

45.  Commutation  of  periodical  payments  to  lump  sum  —  when  I 
payments  should  not  be  commuted.  Lauritzen  v.  Terry  &  Tench  Co.,  i 
Inc.,  809.  I 
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Evidence  and  Presumptions. 

46.  Section  21,  relating  to  presumptions,  and  section  68,  providing 
that  technical  rules  of  evidence  in  procedure  are  not  required,  applied. 
Insana  v.  NordenhoU  Corporation^  1. 

47.  Presumptions  provided  in  section  21  of  Workmen's  Compensation 
Law  not  applicable  to  question  as  to  when  disability  terminated. 
Chimora  v.  IrUerruUional  Ice  Cream  Co.,  538. 

48.  Presumption  declared  in  section  21  of  Workmen's  Compensation 
Law  cannot  be  relied  upon  to  establish  happening  of  accident  —  hearsay 
t€NBtimony,  unsupx>orted  by  facts  and  circumstances  to  justify  reason- 
able inference  is  not  sufficient  to  establish  primary  fact  of  accidental 
injury  —  hearsay  testimonjr  cannot  be  made  basis  of  an  award  but 
evidence  of  probative  force  is  required.  McHale  v.  Sheffield  Farms  Co., 
Inc.,  541. 

49.  Admission  by  olerk  of  corporation,  who  was  employed  to  report 
accidents,  as  to  cause  of  accident,  based  on  declarations  of  employee 
injured,  is  admissible.     Anihus  v.  Rail  Joint  Co.,  571. 

50.  Elements  of  accidental  injury  arising  out  of  and  in  course  of 
emplo3nnent  must  be  shown  to  exist  by  common-law  proof  independent 
of  statutory  presumption.     Rtteso  v.  Jarvis  Stores,  Inc.,  587. 

51.  Testimony  of  physician  who  examined  patient  within  three  da^s 
of  accident  and  continued  to  treat  him  untU  his  death  from  tuberculosis 
following  the  injury  was  not  hearsay.  Van  Gordon  v.  Hires  Condensed 
Milk  Co.,  601. 

52.  Award  must  be  based  on  legal  evidence  —  hearsay  or  unauthen* 
ticated  documentary  evidence  may  be  used  as  cumulative  or  corrobo* 
rating  evidence  —  identity  of  alien  claimants,  widow  and  children  of 
deceased,  not  established  bv  unauthenticated  documentary  evidence. 
VassUakis  v.  Fairfax  Hold  Co.,  Inc.,  829. 

Review. 

53.  Questions  of  fact  not  reviewable  where  there  is  some  evidence  to 
support  the  finding.     Boats  v.  Pennsylvania  R.  R.  Co.,  347. 

54.  Failure  of  Industrial  Commission  to  determine  material  question 
of  fact  is  ground  for  reversal  of  award  and  remission  for  further  action. 
Greenberg  v.  Greehberg,  574. 

55.  Findings  of  Commission  on  conflicting  evidence  wiU  not  be 
disturbed.     Klein  v.  Stiles  Construction  Co.,  871. 

Interstate  Commsbcb. 

56.  Laborer  not  injured  in  interstate  commerce  where  injury  happened 
at  railroad  roundhouse.     Boats  v.  Pennsylvania  R.  R.  Co.,  347. 
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